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STATES. 


Mr.  Davis  U>  Mr.  Fisli. 


Paris,  September  21, 1872.     (Received  October  10,  1872.) 
Sir:  I  trausmit  herewith,  in  a  separate  inelosure,  the  original  award 
■of  the  tribunal  of  arbitration,  and,  in  another  separate  in-    *«„^  ,„j  j,„io. 
cloante,  the  original  protocols  of  the  conferences.  «.[*  ir^m^tii^ 

Having  now  conducted  to  a  successful  termination  the  interests  in- 
trusted to  me  by  the  President,  1  respectfully  ask  permission  to  make  a 
statement  respecting  thesu. 

At  the  conference  of  the  joint  high  commissioners  at  Washington,  in 
which  the  subject  of  the  Alabama  claims  was  first  consid-  ^^^^^  ^^  , ,  ^ 
ered,  the  American  commissioners,  in  their  opening  state-  \:^^'f;^;'^^i^' 
ment,deflnedthedemandsoftheUuitedStatesagainstGreat  '  •""^'""^■ 
Britain,  growing  out  of  the  acts  of  the  Alabama,  and  the  other  cruisers, 
which  were  to  be  the  subject  of  the  negotiations,  in  the  following  lan- 
guage, viz: 

Extensive  direct  loaaes  in  the  capture  and  (lestruction  of  a  Jaige  aiimliei'  of  vessels, 
with  their  cargoes,  ami  in  the  heavy  national  expend! tare  in  the  patsuit  pjoi^^ioi  h„4 
of  the  cruisers ;  aod  indirect  injur;  in  the  transfer  of  a  large  part  of  the  \»7\.  mi  suummt 
American  commercial  marine  to  the  British  flag,  in  the  euhanced  pay-  "'  '='''""'' 
inent  of  insnrance,  in  the  prolongation  of  the  war,  and  in  the  addition  of  a  large  sum 
to  the  cost  of  the  war  and  the  suppression  of  the  rebellion. 

At  the  same  time  they  indicated  the  manner  in  which  some  of  these 
claims  could  be  substantiated,  viz:  the  claims  for  the  loss  and  destruc- 
tion of  private  property  in  the  ordinary  manner;  the  cost  of  the  pursuit 
of  the  cruisers  "by  certificates  of  Government  accounting  officers,"  and 
what  they  styled  "  indirect  losses"  by  estimates.  All  the  subsequent 
negotiations  proceeded  from  this  starting  point. 

It  has  been  shown,  beyond  possible  question,  in  the  argument  of  Gen- 
eral Gushing.  Mr.  Evarts,  and  Mr.  Waite,  presented  to  the  ,„  mrmonr  -;<.■, 
tribunal  on  tne  15th  of  June  last,  that  this  definition  of  our  ""  p'"'""»=''"'- 
claims  was  in  strict  accordance  with  all  previous  negotiations  between 
the  two  governments,  with  the  action  of  the  Senate  of  the  United  States, 
and  with  the  official  expressions  of  the  President  to  Congress. 

The  British  members  of  the  joint  high  commission  took  no  exception 
to  the  definition  when  it  was  made  by  their  American  col-  ,,  "",,",1'^"™^!;!^ 
leagues.    They  acquiesced  in  it.  .  .'on^™" 

When  I  had  the  honor  to  receive  the  directions  of  the  President  to 
prepare  the  Case  of  the  United  States  for  submission  to  tlie  n-Fi.,iion  ^r  ■'«!«- 
tribunal,  I  regarded' myself  as  bound  by  the  definition  of  the  p'',';;m"MnJ'ii5o' 
words  "Alabama  Claims"  which  the  American  commission-  ""«""■ 
era  had  given  in  the  opening  conference,  which  they  had  adhered  to 
throughout  the  negotiations,  and  which  had  been  placed  in  the  prot^gijl)Q|^ 
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by  the  joint  act  of  all  the  commissioners.  I  looked  in  vain  in  the  treaty 
for  any  ivaiver  or  remission  of  those  claims.  On  the  contrary,  I  foun^ 
an  express  provision  that  the  United  States  were  to  have  the  judgment 
of  the  tribunal  on  all  their  claims  growing  out  of  the  acts  of  the 
cruisers. 
The  question  was  a  practical  one :  for  the  claims  for  "  enhanced  rates 

rrspHji,mo(cs.f,  ef  insurance"  were  among  those  which  had  been  classified 

prjT,uri.i™ci»..  as  "indirect"  in  the  statement,  which  had  received  the  ap- 
■'"^"'"''""-  proval  of  all  the  members  of  the  joint  high  commission.. 
Many  claims  of  this  character  were  presented  at  the  Department  of 
State,  and  a  circular  was  issued,  under  the  immediate  direction  of  the 
Secretary  of  State^  informing  claimants  that  all  claims  growing  out  of 
the  acts  of  the  cruisers  would  be  presented  to  the  fcrihunal,  leaving  that 
body  to  determine  on  their  merits. 
It  was  impossible  for  me  to  prepare  the  Case  and,  at  the  same  time,  tO' 

EmpinjmsBinfjir,  (llrcct  lu  pGrsou  tfac  dctails  of  the  arrangement  of  the  evi- 

B«min,  dence  respectdug  the  national  and  individual  claims.    Mr. 

Charles  0.  Beaman,  jr.,  of  New  York,  was  employed  to  do  the  latter, 

under  general  directions  from  me,  and  did  his  work  with 

HiSiiiei,.j  admirable  fidelity.  Thus  the  evidence  already  collected, 
together  with  important  new  materials  from  the  archives  of  the  several 
Departments,  and  the  proof  of  the  losses  suffered  by  individual  claim- 
ants, were  arranged  and  stated  in  the  manner  marked  out  by  the  Ameri- 
can members  of  the  joint  high  commission,  viz : 

1,  The  evidence  offered  by  individual  claimants  for  the  loss  and  de- 
A,n„,etKMoia^  stmction  of  property  and  for  enhanced  rates  of  insurance 

«vid=^,.  ^j,g  analyzed  and  tabulated,  and  a  full  abstract  of  each  case 

was  prepared  by  the  clerks, 

2,  The  national  claims  for  the  pursuit  of  the  cruisers  were  stated  ami 
tabulated  at  the  Navy  Department,  and  were  inserted  by  us  exactly  aw 
received  from  that  Department. 

3,  No  proof  was  offered  of  the  national  losses  by  the  transfer  of  the 
commercial  marine,  or  by  the  prolongation  of  the  war,  but  they  were 
left  to  be  estimated  by  the  tribunal  of  arbitration,  should  Great  Britain 
be  found  responsible  for  them. 

The  Case,  which  was  reserved  for  my  own  work,  was  constructed  on- 
the  following  theories  of  fact  and  of  law — theories  which 
Mr^-EJ'nc'i"°e"»  have  received  the  sanction  of  the  eminent  counsel  of  the' 
^opiB],  United  States;  which  have  been  adhered  to  in  all  the  argu- 

ments, and  which  have,  to  no  small  extent,  been  adopted  by  the  arbi- 
trators ; 

(a)  That  the  tribunal  of  arbitration  was  a  judicial  body,  substituted 
Th.  uibuB.]  >  ja-  hy  the  parties  to  take  the  place  of  force,  and  empowered 
j^-iiibodj,  (q  (j.y  ^Q^  determine  issues  which  otherwise  could  be  settled 

(if  at  all)  only  by  war. 

(ft.)  That  the  injuries  of  the  United  States  should  be  stated,  therefore, 
c«f  w  be  si»«d  "with  the  fullness  necessary  to  a  determiiiation  in  a  court  of 
f«o)Lii.  ]a^^  ajj^  ^jtjj  jjje  game  frankness  with  which  they  would  be 

stated  in  case  of  an  appeal  to  force.  I  did  not  think  that  the  United 
States  could  obtain  full  justice  at  the  hands  of  the  arbitrators  if  any  ap- 
preciable part  of  their  wrongs  were  left  untold. 

(c.)  That  the  government  of  Great  Britain,  by  its  indiscreet  haste  in 

counselling  the  Queen's  proclamation  recognizing  the  in- 

•.lal^is'tiT^  surgeuts  as  belligerents,  by  its  preconcerted  joint  action 

Br.ti,hmi=^«™.  ^j^g  France  respecting  the  declarations  of  the  congress  of 


Paris,  by  its  refusal  to  take  steps  for  the  amendment  of. 
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neatrality  laws,  by  its  refraining  for  so  long  a  time  from  seiziug  the 
rams  at  Liverpool,  by  its  conduct  in  the  affair  of  the  Trent,  and  by  its 
approval  of  the  course  of  its  colonial  officers  at  various  times ;  and  that 
the  individual  members  of  the  governmentj  by  their  open  and  frequent 
expressions  of  sympathy  with  the  insurgents,  and  of  desires  for  their 
success,  had  exhibited  an  unfriendly  feeling,  which  might  affect  their 
own  course,  and  could  not  but  affect  the  action  of  their  subordinates; 
and  that  ^1  this  was  a  want  of  the  "due  diligence"  in  the  observance 
of  neutral  duties  which  is  required  at  once  by  the  treaty  and  by  inter- 
national law. 

It  seemed  to  me  that  snch  facts,  when  proved,  imbued  witli  the  char- 
acter of  culpable  negligence  many  acts  of  subordinates  in  wT,„t  ^b  ,i  ,ub- 
tbe  British  service  for  which,  otherwise,  the  government  ;;,'^^r»i'«.K>.'S 
might  uot  be  held  responsible;  as,  for  instance,  acts  of  the  ""■ 
collector  of  customs  at  Liverpool  respecting  the  Florida  and  the  Ala- 
bama; act«  of  the  authorities  at  liJassau  respecting  the  arming  of  the 
Florida  at  Green  Bay,  and  subsequently  respecting  her  supplies  of  coal ; 
acts  of  the  authorities  at  Bermuda  respecting  the  Florida;  and  acts  of 
the  authorities  at  Melbourne  respecting  the  Shenandoah.  There  were 
many  such  acts  of  subordinates  which,  taken  individually  and  by  them- 
selves, would  uot  form  a  just  basis  for  holding  culpable  a  government 
which  was  honestly  and  with  vigilance  striving  to  perform  its  duty  as 
a  neutral ;  but  which,  taken  in  connection  with  each  other,  and  with  the 
proofs  of  animus  which  we  offered,  establish  culpability  in  the  gov- 
ernment itself. 

{d.)  That  the  insurgents  established  and  maintained,  unmolested 
throughout  the  insurrection,  administrative  bnreaus  on  „,i„,^^„|..^ 
British  soil,  by  means  of  which  the  several  cruisers  were  =]>^.^^'^'^lMnm£- 
dispatched  from  British  ports,  or  were  enabled  to  mate  them  I'^Ji,'^'' "^iiX"'""' 
bases  of  hostile  operations  against  the  United  States,  and  "  "'  """"' 
that  the  British  government  was  cognizant  of  it. 

{e.)  That  Great  Britain,  from  the  outset,  denied,  and  to  the  last  per- 
sisted in  denying,  that  the  departure  of  vessels  like  the    R,„i.h  i^„-,„,  „, 
Alabama  and  the  Florida,  under  any  circumstances,  could  ""■''"'■ 
be  a  breach  of  international  duty ;  and  had  refused  to  exercise  diligence 
to  prevent  such  departure. 

(/.)  That  in  point  of  fact  no  sucli  diligence  had  been  exercised ;  and 
that,  whOe  there  were  particular  facts  as  to  each  vessel,  tending  to  fix 
responsibility  upon  Great  Britain,  these  general  indisputable  facts  were 
sufficient  to  carry  responsibility  for  the  acts  of  all  the  cruisers. 

The  treatment  of  this  line  of  argument  exhausted  five  chapters  of  the 
Case.  These  five  chapters  were  printed  in  a  memorandum  ^^^^^^^^  ^|  ^^^ 
form,  and  were  submitted  to  several  gentlemen,  some  of  i»n  J'.t";i-Vt" 
whose  names  I  may  mention  without  violating  confidence; 
only  remarking,  injustice  to  them,  that  they  should  not  be  held  respon- 
sible for  the  views  in  this  part  of  the  Case,  by  reason  of  having  read 
it  in  advance. 

1.  They  were  sent  to  President  Woolsey,  who  made  many 
valuable  snggestlons,  most  of  which  were  adopted.  ""' '"'  "'*"*' 

2.  Mr.  William  Beach  Lawrence,  the  eminent  publicist,  permitted  me 
to  consult  him,  not  only  after  these  chapters  were  written,  „,.  j^,^  ^„ 
but  also  during  their  composition.  I  did  not  adopt  his  well-  '™*' 
known  views  respecting  the  Queen's  proclamation  and  the  unfriendli- 
ness of  the  British  cabinet;  nor  do  I  suppose  that  he,  knowing  my  con- 
victions to  be  otherwise,  had  any  idea  that  I  would  adopt  them,  I  did, 
however,  receive  from  him  valuable  hints,  which  improved  the-work.      . 
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3.  Mr.  E.  R.  Hoar,  one  of  the  inemliers  of  the  joint  liigb  commission, 

read  these  chapters  at  my  request,  and  expressed  his  gea- 
"'  ""  "^  "" "  eral  approval.  I  think  that  he  made  several  suggestions, 
and  tliat  all  were  adopted. 

4.  The  veteran  statesman  and  scholar,  General  Oushiug,  made  several 

valuable  contributions,  all  of  which  were  embodied  in  the 
"' '"'      work, 

5.  The  different  members  of  the  Cabinet  were  consulted,  and,  so  far 

as  they  made  suggestions,  their  views  were  adopted.  It  is 
ri.a  c.b„„i.  within  your  own  knowledge  that  I  received  several  valuable 

contributions  or  hints  from  you. 

It  was  not  until  I  had  thus  received  and  acted  on  the  advice  of  a  wide 
circle  of  statesmen,  jurists,  and  publicists,  competent  to  criticise  the 
work,  of  whose  patriotic  desire  to  have  the  interests  of  their  country 
represented  with  dignity  at  Geneva  no  one  could  doubt,  that  the  final 
chapter  of  the  work  was  written.  This  chapter  contained  the  formal 
i*rt  ..hwter  ml  Statement  of  the  claims  submitted  for  adjudication  under 
■ubiniitejtor,.i.ke.  ^]jg  treaty.  Among  them  were  those  which  have  since  be- 
come known  as  "the  indirect  claims."  To  prevent  misapprehension  it 
should  be  said  that  this  chapter  was  not  sent  out  for  criticism  as  the 
others  had  been.  The  statements  were  presented  in  the  exact  language  of 
the  protocol  made  by  the  two  parties  jointly  for  the  purpose  of  defining 
the  claims  to  be  submitted  to  the  tribunal.  They  were  accompanied  by 
references  to  the  proofs  respecting  the  individual  claims,  and  the  national 
claims  for  the  pursuit  of  the  cruisers;  and  with  a  request 
>n"ni^"'™'<' ^^  that  the  tribunal  would  estimate  the  national  losses  in  the 
'uii^i  »T^^  transfer  of  the  commercial  marine,  and  in  the  prolongation 
"""""'■  of  the  war.    And,  in  order  that  the  statement  might  be  com- 

plete, some  reasons  were  added  why,  should  the  tribunal  be  of  opinion 
that  Great  Britain  was  responsible  for  the  prolongation  of  the  war,  the 
prolongation  should  be  dated  Irom  July,  1863. 

The  Case,  as  thus  revised,  was  reprinted,  and  was,  in  accordance  with 
itaiife.,  of  iht  the  terms  of  the  treaty,  taken  to  Geneva,  and  there  de- 
c«a  K  uentva.  livcred  to  the  arbitrators  and  to  the  British  agent  in  the 
official  English,  (and  also  in  a  French  translation,  made  for  the  con- 
venience of  the  arbitrators,)  together  with  seven  volumes  of  accom- 
panying documents,  correspondence  and  evidence. 

The  facts  which  were  disclosed  in  the  Case  were,  undoubtedly,  such  as 
■n,e  unjDiw"  of  called  for  the  reprobation  of  just-thinking  persons;  but  these 
""=  "^  "'"^  facts  were  told,  so  far  as  I  was  able  to  do  so,  in  simple  and 
temperate  language,  without  harshness  or  violence.  Ifothing  could 
have  been  further  from  my  expectations  than  the  outburst  which  fol- 
lowed. 

In  about  a  fortnight  after  wo  left  Geneva,  it  began  to  be  said  in  the 
c»n,™„„i,  =1  Ttr  London  newspapers  that  the  good  faith  of  the  British 
Er.11.1. !.".«.  government  was  called  in  question  in  the  American  Case, 
and  soon  the  whole  press,  with  the  exception  of  the  newspaper  univer- 
sally recognized  as  the  leading  journal,  opened  an  attack  upon  the 
chapter  on  unfriendliness. 

The  Standard  thought  we  had  "sacrificed  the  consistency  and  dig- 
nity of  our  pleadings  to  satisfy  popular  prejudice  at  home."  The  Tele- 
graph spoke  of  the  "  effrontery"  with  which  the  American  demands 
were  set  forth,  and  said  that  "  it  must  he  borne  in  mind  that  General 
Grant  seeks  re-election."  The  Saturday  Keview  spoke  of  the  narrative 
as  "perverted  and  spiteful, "and  "a  malig?iant  composition, "and  said  that 
"  if  the  Americans  wish  to  express  still  more  hostile  feeling^j  th^^auBt 
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discontinue  verbal  controversy,"  The  Pail-Mall  Gazette,  usually  fair 
and  conrteous,  though  hostile,  charged  that  the  claims  had  been  bought 
up  by  "American  legislators  and  officers  of  state  even  among  the  higher 
and  more  influential  grade."  The  Spectator  charged  ua  with  "sharp 
practice,"  and  "a  discreditable  forcing  of  the  natural  meaning  of  the 
treaty  in  order  to  win  popularity  at  the  elections."  The  Daily  News 
called  the  claims  "  extravagant  demands  intended  as  an  electioaeering 
card,"  and  complained  that  the  case  was  a  "  long  and  passionate  plead- 
ing," in  which  "  chapter  after  chapter  is  devoted  to  the  presumed  mo- 
tives of  our  [British]  public  men." 

In  fact,  fault  was  found  indiscriminately  with  nearly  everything  in 
the  Case  except  the  one  thing  afterward  made  the  main  subject  of  com- 
plaint, namely,  the  allegation  that  it  contained  demands  which  were  not 
included  in  the  submission  in  the  treaty.  That  was  an  objection  which 
did  not  appear  in  the  British  press  until  weeks  after  the  exchange  ot 
the  documents  at  Geneva,  and,  so  far  aS  I  am  aware,  was  not  taken  by 
any  person  entitled  to  speak  by  the  authority  of  the  government  until 
a  still  later  day. 

Even  as  late  as  the  middle  of  January  negotiations  were  going  on 
between  the  respective  agents  and  counsel  regarding  the  .„-imn«.heBri.i*i, 
times  and  the  manner  of  making  supplemental  arguments  t""™""'^ 
at  Geneva,  (should  the  tribunal  call  for  any,)  without  an  intimation  that 
there  might  be  a  difference  as  to  the  subjects  to  be  argued.  It  was  not 
until  the  3d  of  February  that  the  ministry  announced  ofdcially  that 
they  had  not  anticipated  that  the  claims  which  have  improperly  become 
known  as  the  *'  indirect  claims"  would  be  presented  at  Geneva. 

Indeed,  there  is  some  evidence  that  the  British  government  was  occu- 
pied with  the  parts  of  the  Case  which  had  offended  the  Brit-  coni^mpi«»i  «- 
ish  press ;  for  I  gather  from  General  Schenck-s  telegram  of  K.w'JS'™' 
the  27th  of  February,  reporting  to  yon  an  interview  with  Lord  Gran- 
ville, that  the  cabinet  had  under  consideration  at  one  time  tlie  propriety 
of  asking  for  the  absolute  withdrawal  of  the  American  Case,  on  other 
grounds  than  its  presentation  of  the  "  indirect  claims."^ 

For  several  weeks,  I  may  say  months,  the  London  press  continued  to 
discussour  national  claims.  This  discussion  was  conducted  o^i,;„„.  ^,  „,, 
with  a  vehemence,  and  with  insinuations  or  charges  of  bad  v,?;;i;re™"Lhe'i;v,lie'J 
faith,  which  attracted  the  attention  of  the  Continental  ^'■""^ 
press.  In  all  the  principal  capitals  of  ]Burope,  the  Alabama  claims  be- 
came the  subject  of  comment.  The  unanimity  of  the  verdict  in  favor 
of  onr  construction  of  the  treaty  was  as  complete  as  was  the  unanimity 
of  the  English  press  in  favor  of  Great  Britain,  and  it  was  universally 
conceded  that  England  could  not  retire  from  the  arbitration  without  dis- 
honor.   I  inclose  a  variety  of  extracts  on  this  subject. 

During  all  this  time  I  was  occupied  in  Paris  in  the  preparation  of 
the  counter-case,  and  the  other  duties  of  the  agency.  On  E«.h,.p.  ..c  a.^ 
the  15th  of  April  I  was  able  to  comply  with  the  require-  "'""""  '"*'■ 
ments  of  the  treaty  and  the  directions  of  the  tribunal  by  delivering 
the  counter-case  and  accompanying  documents  to  Mr.  Favrot  for  the 
British  agent  and  for  the  arbitrators.    The  volume  of  evidence  accom- 

' "  He  [Lord  Granville]  tlien  said  to  me  that  in  his  note  of  the  3d  lie  IiikI  stated  the 
Tiews  of  Her  Majesty's  goverDHient  as  to  iodirect  claims ;  that  there  were  other  por- 
tions of  [the]  Aiueriean  Case  they  regi'Ot,  and  some  of  whioh  appear  to  introduce  mat- 
ters not  germane  to  reference ;  that  he  has  not  heen  able  to  consult  cabinet  here,  bat  in 
inSiiHdHaUg  pr^ared  to  recommend  to  them,  and  ke  thtalm  «<Uh  reasonohle  expectation  of  s«c- 
eeag,  that  tftej  sftouW  vol  prvse  for  ivilhdrawal  of  AmeriiMil  Case  \f  the  GoverHmeitt  of  the 


d  States,"  &c.,  &c. — (Correspondence  respecting  Geneva  Arbitration,  pagi 
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panying  tbe  counter-case  was  selected  and  arranged  under  tlie  directions 
of  the  counsel.  At  the  same  time  1  delivered  French  translations  of 
these  documents,  and  also  two  volumes  containing  French  translations 
of  selected  pieces  from  the  seven  volumes  of  evidence  submitted  with 
the  case  in  December. 
This,  and  much  of  the  subsequent  work,  could  not  have  been  com- 

injMrj.Bj  »ai  pleted  in  season  had  not  the  secretaries  been  willing,  when 
«i  tue  «c«Hn«.     called  upon,  to  work  day  and  night  for  tbe  purpose. 
Lord  Tenterden  met  me  at  Geneva  in  April  with  unreserve,  and  in  the 

Fr«„di,  ,*»s  „r  spirit  of  conciliation.  Under  instructions  from  Lis  govern- 
ih^  Eri,i.h  M^ni.  ment,  he  lodged  with  the  secretary  of  the  tribunal  a  notice 
to  the  individual  arbitrators  of  the  action  taken  by  Her  Mi^jesty'a  gov- 
ernment on  the  3d  of  February,  in  order  that  the  act  of  filing  the  British 
counter  case  should  not  be  deemed  to  be  a  waiver  of  that  action.  But  he 
did  not  conceal  his  own  strong  desire  to  save  the  tieaty,  and  he  left  on  my 
mind  the  conviction  that  the  judicial  solution  which  the  tribunal  sub- 
sequently made  of  tbe  political  difficulty  raised  by  the  British  note  of 
the  3d  of  February  would  he  accepted  by  the  British  government. 
The  time  between  the  15th  of  Apriland  the  15tb  of  Juno  was  occq- 

Tta  a  ..mtnt  hr  P'®^  ^^  ^'^^  couusel  in  the  preparation  of  their  argnment. 
S'lZ'H'™'''*"'  ^^'^  argument  has  attracted  great  attention  throughout 
""™'    "'  Europe,  and  has  received  universal  praise  as  a  masterly  vin- 

dication of  our  rights. 
On  the  15th  of  June  the  tribunal  reassembled,  the  agents  and  counsel 

ui.i«dst..«^,=.  on  both  sides  being  present  The  argument  of  the  United 
u.t.i  filled  states  was  duly  delivered,  (together  with  the  French  trans- 

lation made  for  the  convenience  of  the  arbitrators;)  but  the  British 

Bcrti,i  mov8  fi*  agent,insteadof  filing  the  British  argument,  asked  for  an  ad- 
kn,  .^ucnnBnL    jonrnment  of  several  months,  in  order  to  enable  the  two 
governments  to  arrange  politically  the  questions  in  dispute. 
I  bad  already  discussed  with  General  Gushing  the  probability  of  ad- 

c^«»,^e,.i  ««o-  justing  these  differences  by  the  action  of  the  tribunal.  In- 
'""°""'  stead  of  assenting  to  the  proposed  adjournment,  1  therefore, 

with  the  full  concurrence  of  the  counsel,  asked  for  an  adjournment  of  two 
days,  in  order  to  give  us  time  to  consider  the  position.  Before  the  tri- 
bunal convened  again,  steps  were  taken  for  removing  the  difficulty 
through  theaction  of  that  body.  In  the  proceedings  which  followed  we 
acted  as  a  unit  on  our  side.  Happily  they  resulted  in  a  solution  by 
the  tribunal,  which  proved  to  be  acceptable  to  both  governments.    The 

AcUudJr«i»nonuu,  arbitrators  announced  their  opinion  that  the  claims  known 
mdirmcui™.  g  j-j^g  indirect  claims  did  not  constitute,  on  principles  of 
international  law  applicable  to  sach  eases,  good  and  sufdcieufc  founda- 
tion for  an  award  of  compensation  or  computation  of  damages  between 
nations.  On  the  side  of  Great  Britain  the  solution  was  a  practical  one; 
no  damages  were  to  bo  awarded  for  this  class  of  claim.':.  On  our  side 
the  solution  was  reached  in  the  manner  pointed  out  by  the  treaty,  viz, 
by  the  action  of  the  court.  On  the  suggestion  of  the  other  side,  this 
unofficial  act  was  then  formally  entered  as  an  official  judgment,  in  the 
following  language: 

Count  Sclopjs,  on  behalf  of  all  tlie  arbitrators,  ttieii  declared  that  xhc  said  several 
claims  for  indirect  loaaes  mentioned  in  the  statement  made  by  tlie  agent  of  the  United 
"■   '  the  25th  instant,  and  referred  to  in  the  statement  jnst  made  by  the  agent  of 

Qnie  MMeaty,  are,  and  from  1  " '    "  ■    -   -   " 

don  of  the  Tnbnnal,  and  direc 
the  protocol  of  this  day's  proceedings. 
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III  all  these  proceedings,  I  found  the  British  ageut  and    Fri^ndi,  f«i™  .>. 
counsel  sharing  our  sincere  and  earnest  desire  to  save  the  "'"''  '"""• 
treaty. 

The  British  argument  was  next  filed,  with  my  consent,  and  an  efi'ort 
was  then  made  on  their  side  to  re-open  argument  and  secure 
■a  new  hearing  on  the  whole  question.    This  was  success-  hv/'mo'ijo™?™.' 
fully  resisted,  and  the  tribunal  took  a  recess  for  a  fortnight.  "'"'""""°°'- 

Oq  Monday,  the  loth  of  July,  it  re-assembled.  The  efforts  on  the 
(■art  of  Great  Britain  to  secure  re-argument  were  renewed.  The  nentral 
arbitrators  said  that  they  had  examined  the  whole  case,  and  that  they 
wanted  no  re-hearing.  It  was  decided  by  the  tribunal  to  give  the 
opinion  of  the  arbitrators  seriatim  on  each  cruiser,  beginning  with  the 
Florida. 

Sir  Alexander  Cocliburn  presented  the  facts  and  reasoning  affecting 
this  vessel  at  an  extreme  length,  holding  Great  Britain    oumM.  nn  ih. 
free  of  blame.    The  other  arbitrators  held  her  responsible,  """'■'■ 
reserving,  however,  the  question  as  to  the  effect  of  a  commission. 

Sir  Alexander  Cockburn,  then,  in  vigorous  language,  and  with 
great  warmth  of  manner,  urged  the  tribunal  to  permit  an  argument 
upon  the  meaning  of  the  words  "  due  diligence,"  upon  the  effect  of  a 
«ammission,  and  upon  the  law  respecting  the  supplies  of  coal.  The 
tribunal  granted  the  request.  I  was,  myself,  in  favor  of  allowing  farther 
arguments,  within  some  defined  scope.  I  thought  that  we  had  nothing 
to  lose  by  an  argument,  in  which  we  had  the  reply,  in  the  hands  of  such 
masters  of  discussion  as  General  Cashing,  Mr.  Evarts,  and  Mr.  Waiti'. 

The  hearings  were  ordered,  and,  before  the  dissolution  of  the  tribu 
nal,  arguments  had  been  made  (always  on  the  suggestion 
of  England)  on  the  following  points,  the  British  counsel  MfJin.™'."'u^i',l 
leading  and  ours  following :  1,  on  the  meaning  of  the  words 
"  due  diligence ;"  2,  on  the  effect  of  a  commission  on  the  offending  vessel ; 
3,  on  supplies  of  coal;  4,  on  the  recruitment  of  men  for  the  Shenandoah, 
at  Melbourne;  5,  on  the  effect  of  the  entry  of  the  Florida  into  the  port 
of  Mobile ;  6,  on  the  subject  of  interest ;  7,  on  the  general  subject  of  the 
statement  of  claims.  These  arguments  were  presented  generally  both 
in  the  English  aud  the  French  languages. 

The  protocols  which  accompany  this  dispatch  show  the  order  in  which 
these  various  papers  were  delivered,  and  the  order  iu  which  the  arbitra- 
tors considered  the  various  cruisers.  It  was  not  until  after  the  argu- 
ments on  the  first  four  subjects  that  the  formal  votes  „„,i,i„„,  „f  „ . 
required  by  the  treaty  were  talien  separately  upon  the  "'""'""■ 
responsibility  of  Great  Britain  as  to  each  cruiser.  The  tribunal  decided 
unanimously  that  there  was  responsibility  for  the  acts  of  the  Alabama. 
Count  Sclopis,  Mr.  Stampfli,  and  Mr.  Adams  held  that  there  was  re- 
sponsibility for  the  acts  of  the  Shenaudoah  after  leaving  Melbourne, 
but  not  before.  Great  Britain  was  released  from  responsibility  as  to  the 
other  vessels,  except  the  Florida ;  Mr.  Adams  holding  that  there  waK 
responsibility  for  the  acts  of  the  Ketribution,  and  Mr.  Stiimpfli  holding 
that  there  was  responsibility  for  the  acts  of  that  vessel  only  so  far  as 
related  to  the  Emily  Fisher.  The  formal  vote  on  the  Florida  was  taken 
at  a  subsequent  conference,  after  agument  by  counsel  on  the  si>ecial 
•question  of  the  effect  of  the  entry  into  Mobile.  Count  Sclopis,  Viscount 
d'ltajuba,  Mr.  Stampfli,  and  Mr.  Adams  held  there  was  responsibility 
for  her  acts. 

The  deliberations  of  the  tribimal,  ou  the  subject  of  damages,  were 
held  with  closed  doors.    The  arbitrators  asked  each  party 
for  comparative  tables,  which  were  furnished.     On  our  side. 
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■we  limited  ourselves  to  the  request  of  tlie  tribunal.  Ou  the  other  side, 
new  tables  -were  put  in  with  new  and  elaborate  criticisms  upon  our  list 
of  claims.  "We  did  not  object  to  this  irregular  criticism,  but  claimed 
the  right  of  reply  given  by  the  treaty. 

The  tribunal,  at  length,  announced  that  a  result  had  been  reached — 
^^  ^  that  fifteen  and  a  half  millions  of  dollars  would  be  awarded 

as  a  gross  sum,  to  be  paid  by  Great  Britain  to  the  United 
States.     It  does  not  appear  in  the  protocols  how  the  arbitrators  arrived 
at  this  amount.    I  am  informed  that  it  was  reached  by  mutual  conces- 
sions, 
The  neutral  arbitrators  and  Mr.  Adams,  from  the  beginning  of  the 

Datmiwii^on  10  proceedings,  were  convinced  of  the  policy  of  awarding  a 
i'JSs.  "  '""  '"  sum  in  gross.  Por  some  weeks  before  the  decision  was 
given,  I  felt  sure  that  the  arbitrators  would  not  consent  to  send  the 
ease  to  assessors  until  they  should  have  exhausted  all  efforts  to  agree 
themselves  upon  the  sum  to  be  paid.  We  therefore  devoted  our  ener- 
gies toward  securing  such  a  sum  as  shoiild.be  practically  an  indemnity 
to  the  sufferers.  Whether  we  have  or  have  not  been  successful  can  be 
determined  only  by  the  final  division  of  the  sum. 
It  is  due  to  our  counsel  to  state  that  in  all  the  proceedings  which  were 

c:<,j™tMjvi»j^,  taken  since  their  arrival  in  Europe  no  step  was  made  with- 
tve,y  .use.  Q^t;  their  advice  and  consent,  and  many  important  ones  were 

xaten  on  their  suggestion  and  originalSon.     That  their  labors  have  been 

iceisant  ^ny  one  may  Imagine  who  sees  the  mass  of  able  papers  which 
<  ame  fitm  their  pens. 

The  op nions  ^hich  the  neutral  arbitrators  presented  bear  testi- 

^     ^  mony  to  the  sagacity,  good  judgment,  and  knowledge  of 

"*         »i  the  principles  of  law  and  fact  at  issue,  which  they  brought  to 

■*■""■  bear  on  the  case,  and  to  the  untiring  labor  with  which  they 

mastered  the  varied  and  difBcult  questions  submitted  by  the  parties  foe 
their  decisions.  It  only  remains  to  say  that  they  exhibited  throaghouc 
marked  patience  and  good  temper,  and  that  these  admirable  qualities 
were  sometimes  needed.  These  opinions  will  undoubtedly  be  read  with 
interest.  I  talie  the  liberty,  in  closing,  to  make  a  few  remarks  upon  the 
main  points  at  issue,  as  they  are  treated  in  the  0]>inions  of  the  diflferent 
arbitrator.^. 

1.  Due  diligence. 

^Ve  maintained  in  the  Case  that  the  diligence  of  the  neutral  should  "  be 
^   ji.  ^  ^  proportioned  to  the  magnitude  of  the  subject,  and  to  the 

""""  dignity  and  sttength  of  the  power  which  is  to  exercise 

whw™  tu  I-.I1.J  it)"  (page  158,)  and  that  it  should  be  "gauged  by  the 
tt..  uidKd  siLiK.,  cliaracter  and  magnitude  of  the  matter  which  it  may 
affect,  by  the  relative  condition  of  the  parties,  by  the  ability  of  the  party 
incurring  theliability  to  exercise  the  diligence  required  by  the  exigencies 
of  the  case,  and  by  the  extent  of  the  injury  which  may  follow  negli- 
gence," (page  152.)  We  thought,  for  instance,  that  it  would  not  be  just 
to  hold  Brazil,  with  its  extended  coast,  sparse  population,  and  feeble 
means  of  internal  communication,  and  Great  Britain,  with  its  compact 
population,  itsuet-work  of  railwaysand  telegraphs,  and  its  administrative 
system  always  under  the  control  of  the  central  government,  to  an  identi- 
cal standard  of  active  vigilance. 
i'o.,ti„cd6ranEr]i»Ln,      Ou  tbo  Other  side  it  was  said : 

o  distinction  Ijetweeu  iuoi'q  dignifieil  and  Ims 
;u  states  as  enjo.yiug  eixnal  rightSj-ftnd  equiiUy 
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subject  to  all  ordiuary  intuTHiitional  obligations;  and  it  Is  firml;  persnadeil  that  there 
is  no  slate  ill  Europe  or  America  which  wouM  be  willing  to  claim  or  accept  auy  iinmu- 
nity  in  this  respect,  on  the  ground  of  its  inferiority  to  others  iu  extent,  military  force, 
or  popnlation. 

Count  Sclopis,  in  his  opinion,  s-iya:  v,^«aof  couma^iop*. 

The  words  due  diligence  necessarily  imply  the  idea  of  a  relation,  between  the  duty 
and  its  object.  It  is  impossible  to  define  apriori  itnd  n.batraetly  an  absolute  duty  of 
diligence.  The  thing  to  which  the  dili^noe  relates  determines  its  degree.  *  *  • 
As  to  the  measure  of  activity  in  the  penormance  of  the  duties  of  a  nentral,  I  tbink  the 
following  rule  should  be  laid  down ;  that  it  should  be  in  a  direct  ratio  to  the  actual 
danger  towhich  the  belligerent  will  be  exposed  through  the  lasity  of  the  neutral,  and  in 
an  inverse  ratio  to  tie  direct  means  which  the  belligerent  can  control  for  averting  the 
danger. 


The  Tribunal,  in  ite  award,  says 


The  dne  diligence  referred  to  iu  t3ie  first  ami  tliinl  of  the  said  rules  ought  to  be 
exercised  by  nentral  goveruments  in  e:!cact  proportion  to  the  risks  to  which  either 
af  the  belligerents  may  be  exposed  from  a  failure  to  fulfill  the  obligations  of  neutrality 
on  their  part.  •  •  •  'f[,g  circumstances  out  of  which  the  facts  conati- 
tnting  the  subject-matter  of  the  present  controversy  arose  were  of  a  nature  to  call 
for  the  exercise,  on  the  part  of  Her  Britannic  Majesty's  government,  of  all  possible 
solicitude  for  the  observance  of  the  rights  and  duties  involved  in  tlie  pTOcIiitiiation 
of  neutrality  issued  by  Her  Majesty,  on  the  13th  of  May,  1861. 

2.  Toleration  of  insurgbni'  operations  in  England,     ,-„r,i„,„„„.,  ,„ 
AND  English  peeling  against  the  United  Stated,  '■■"''"•^■ 

Count  Sclopis  says,  respecting  this  poiut ;  "''''"''^^iUi,':""'" 

The  British  govemmeut  was  fully  informed  thiit  Che  confederates  had  established 
in  England  a  branch  of  their  means  of  attack  and  defense  against  the  United  States. 
Commissioners  representing  the  government  of  Richmond  were  domiciled  in  London, 
and  had  put  themselves  iu  communication  with  the  English  government.  Lord  Bus- 
sell  had  received  these  confederate  representatives  in  an  unofBcial  way.  The  first 
visit  took  place  on  the  11th  of  May,  1661,  that  is  to  say,  three  days  before  the  Queen's 
proclamation  of  neutrality,  and  fonr  days  before  Mr.  Adams  arrived  in  London  as  the 
minister  of  the  United  States.  And  further,  the  English  government  could  not  but 
know  that  great  commercial  houses  were  managing  the  interests  of  tlie  confederates 
at  Liverpool,  a  town  which, from  that  timojwas  very  openly  pronounced  in  favor 
of  the  South.  In  Parliament  itself  opinions  were  before  long  openly  expressed  in 
favor  of  the  insurgents.  The  Queen's  ministers  themselves  did  not  disguise  that  iu 
their  opinion  it  would  be  very  difficult  for  the  American  Union  to  re-establish  itself  as 
before.  •*!•*»•  It  results  from  this,  in  my  opinion,  that  the 
English  government  found  itself,  during  Uie  first  years  of  the  war  of  secession,  in  the 
midst  of  oircnmstances  which  could  not  but  have  an  influence,  if  not  directly  upon 
itself,  at  least  upon  a  part  of  the^population  subject  to  the  British  Crown.  No  govern- 
ment is  safe  against  certain  waves  of  public  opinion,  which  it  cannot  master  at  its 
will.  I  am  far  from  thinking  that  the  animas  of  the  English  government  was  hostile 
to  the  Federal  Government  during  the  war.  Yet  tlierewere  grave  dangers  for  the 
United  States  in  Great  Britain  and  her  colonies  which  there  were  no  direct  means  for 
averting.  England  therefore  should  have  fulfilled  her  duties  as  a  nentral  by  the 
eserciseof  a  dnicence  equal  to  the  gravity  of  the  danger.  «  »  «  It  cannot 
be  denied  that  there  were  moments  when  its  watchfulness  seemed  to  fail  and  when 
feebleness  in  certain  branches  of  the  public  service  resulted  in  great  detriment  to  the 
United  States. 

Viscount  d'ltajuba  has  not  iilaeed  on  record  his  opinion  on  this  sub- 
ject, unless  it  can  be  gathered  from  a  single  passage  in  his  vif».-,i  Ti^c-m 
remarks  upon  the  efi'ect  of  a  commission  on  an  offending  ^'"»fi.6«. 
cruiser,  ivhen  he  says,  "By  seizing  or  detaining  the  vessel  the  neutral 
only  prevents  the  belligerent  from  deriving  advantage  from  the  fraud 
committed  within  its  territory  by  the  same  belligerent;  while,  fty  mo* 
proceeding  against  a  guilt}/  vessel  it  exposes  itself  to  having  its  good  faith 
futtly  called  in  question  T}y  the  other  ielligm-ent.^ 
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It  would  seem  from  some  of  Mr.  Adama's  expressious  that  lie  did  not 
via^s  oi  Mr.  coQCur  it!  tbesc  vlews  of  hia  coUeagaes.  Wliile  regretting 
'"''""'■  that  he  did  npt  do  so,  because  the  views  seem  to  mo  to  be 

in  accordance  with  the  facts,  and  also  in  accordance  with  general  prin- 
ciples whicli  all  maritime  powers  would  desire  to  maintain,  I  must  bear 
Ham  Kiiii  testimony  to  the  perfect  and  dignified  impartiality  with 
a, mm  ..  lu.  -^yiiict^  not  Quly  lu  this  respect,  but  throughout  the  proceed- 
ings, Mr.  Adams  maintained  his  position  as  a  judge  between  the  two 
contending  nations.  Of  him,  at  least,  it  may  be  said  that  his  ]o\'e  of 
country  never  controlled  his  sense  of  justice,  and  that  at  no  time  did  he 
appear  as  an  advocate. 

."i.  Duty  to  detain  an  offending  ceuiser  when  it  comes  again 

WITHIN   THE   NEUTRAL'S  JUEISDIOTION,  AND   EFFECT    OF  A   COMMIS- 
SION UPON  SUCH   CRUISEE. 

It  was  maiutainedin  the  American  Case  that,  by  the  true  construction  of 
Eift«  M  .  ™ra.  the  second  clause  of  the  first  rule  of  the  treaty,  when  a  vessel 
,n,»,ioB.  1  jijg  j]jg  Florida,  Alabama,  Georgia,  or  Shenandoah,  which  has 

Fmiion  oi  iht  been  especially  adapted  within  a  neutral  port  for  the  use  of  a 
Ud,t«i  BMta.  belligerent  in  war,  comes  again  within  the  neutral's  juris- 
diction, it  is  the  duty  of  the  neutral  to  seize  and  detain  it.  This  con- 
B„  M  i  II.  struction  was  denied  by  Great  Britain.  It  was  maintained 
PMi.ii.  j^  jj^g  British  papers  submitted  to  the  tribunal,  that  the 
obligation  created  by  this  clause  refers  only  to  the  duty  of  preventing 
the  original  departure  of  the  vessel,  and  that  the  fact  that  the  vessel 
was,  after  the  original  departure  from  the  neutral  port,  commissioned  as 
a  ship  of  war  protects  it  against  detention. 

To  this  point  we  rejoined  that  a  commission  is  no  protection  against 
seizure  in  such  case,  and  does  not  operate  to  release  the 
'™"™ '"""""■   neutral  from  the  obligation  to  detain  the  offender. 
viewBorvm-.L.iK      '^^^  Viscount  d'ltajuba  seemed  to  favor  the  American 
^■iwaiB.  construction.    He  said : 

Accordiug  to  the  latter  part  of  the  first  rnle  of  Article  VI  of  the  Treaty  of  Washing- 
ton, the  neutral  is  bound  also  to  use  due  diligence  to  prevent  the  departure  frooi  its 
jnrisdiction  of  any  vessel  intended  to  crnise  or  carry  on  war  as  aliove,  [viz,  ag^nst  a 
belligerent,]  such  vessel  having  been  specially  adapted,  in  whole  or  in  part,  withiu 
its  juriadietion  to  warlike  use.  *  •  •  If,  then,  a  vessel  built  on  nentral  ter- 
ritory for  the  use  of  a  belligerent,  fraudulently  and  without  the  knowledge  of  the  neu- 
tral, comei)  again  within  the  jurisdiction  of  the  sovereign  whose  neutrality  it  has  vio- 
la.tai,  it  ought  to  be  seized  and  detained. 

Count  Sclopis  says,  on  this  point : 

It  is  on  the  nature  of  these  special  circumstances  that  the  first  rule  laid  dowa  in 
Article  VI  nf  tbe  Treaty  of  Washington  specifically  rests.  The  operation  of  that  rule 
would  be  illusory,  if  it  could  not  be  applied  to  vessels  subseq^iientty  commissioned. 
The  object  in  view  is  to  prevent  the  eonscruction,  arrning,  and  equipping  of  the  vessel, 
and  to  prevent  her  departure  when  there  is  sufficient  reason  tfl  believe  that  she  is  in- 
tended to  carry  on  war  on  behalf  of  one  of  the  belligerents ;  and  when  probability  has 
become  certainty,  shall  not  the  rale  be  applicable  to  the  direct  and  palpable  cou'ie- 
quences  which  it  originally  was  intended  to  prevent  ? 

In  the  award  the  Tribunal  says  that — 

The  clTects  of  a  violation  of  neutrality  com  laitted  by  means  of  tlie  construction, 
equipment  and  armament  of  a  vessel  arc  not  done  away  with  by  any 
tribiiBiiL™'  "'  ""  commission  which  the  government  of  the  belligerent  power,  benefited 
by  the  violation  of  neutrality,  may  afterward  have  granted  to  that  vessel ; 
and  the  ultimate  step  by  which  the  offense  is  completed  cannot  be  admissible  as  a 
ground  for  the  absolntion  of  the  offender,  nor  cau  the  consummation  of  bis  fraud  be- 
come the  means  of  establishing  liis  ii  "''         '   "  ■■       ■      ■- -  ■■■ 
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corded  to  vessels  of  war,  h^  been  admitted  iuto  the  law  of  natioiia.  uot  a^  an.  absoluto 
right,  but  solely  as  a  nrooeeding  founded  ou  the  principles  of  courtesy  aud  mutual 
deference  between  different  natiotis,  and  therefore  can  never  be  aiipealed  to  for  the 
protection  of  acta  done  in  violation  of  nentrality. 

It  will  be  ol)ser\'ed  tbat  the  Tribunal,  instead  of  adopting  tlie  recogni- 
tion by  the  Viscount  d'ltajuba  of  a  positive  obligation  on  the  part  of  the 
neutral  to  detain  the  vessel,  in  the  case  supposed,  limited  itself  to  ex- 
pressing the  opinion  that,  in  such  case,  the  neutral  wouM  have  the  right 
to  make  such  detention. 

4.  Supplies  of  coal. 

it  was  maiutahied  in  the  American  Case  tliat  the  proofs  showed  that  the 
insurgent  cruiserswerepermitted  tosuppl.v  themselveswith  ^^  ^^^^  ^  ^^ 
coal  in  British  ports  in  greater  quantities  and  with  greater  p|^^"J^.y^^A|(™"iJ 
freedom,  and  with  less  restiictions  thau  were  imposed  upon  """  ""°^ 
the  United  States ;  and  it  was  insisted  that,  in  consequence  of  these 
facts,  there  was  an  absence  of  neutrality,  which  made  those  ports  bases 
of  hostile  operations  against  the  United  States  under  the  second  rule 
of  the  treaty. 

On  this  point  the  awaid  says  that — 

In  order  to  impart  to  any  suppliee  of  coal  a  cLuracter  iiicouaistciit  wiili  the  secoml 
rule,  prohibiting  the  use  of  neutral  ports  or  waters,  as  a  base  of  naval  ^  , 

operations  for  a  oelligerent,  it  is  necessary  that  the  said  supplies  should  i,;i,„S° '"" 
be  connected  with  special  circumstances  of  time,  of  peraons,  or  of  place, 
which  may  combine  to  give  them  such  character. 

It  does  not  appear  by  the  terms  of  the  award  that  Great  Britain  is 
held  responsible  for  the  acts  of  any  vessel  solely  in  consequence  of  ille- 
gal snppUes  of  coal.  The  question  is,  therefore,  a  speculative  one,  so  far 
as  relates  to  this  controversy.  The  opinions  of  the  four  arbitrators  who 
signed  the  award  furnish,  however,  the  explanation  of  what  they  mean 
when  thoy  speak  of  "special  circumstances  of  time,  of  persons,  or  of 
place," 

Mr.  Adams  says : 

I  (lerceive  no  other  way  to  determine  the  degree  of  responsibility  o(  i  neutral  in  these 
cases,  than  by  an  examination  of  the  evidence  to  show  the  mteni  ot  the 
grant  in  any  specific  case.    Fraud  or  falsehood  in  such  a  case  poisons   u    '    '  " 
eveirthing  it  touches.    Even  indifference  may  degenerate  into  ^Mllful 
negligence,  and  that  will  impose  a  harden  of  proof  to  relieve  it  1    fine  re-"!  oaiibi   'y 
can  be  relieved. 

Couut  Sclopis  says : 

1  will  not  say  that  the  simple  fact  of  having  allowed  a  fcie  itci  aiuoii  j.t  of  cj  tl  tli  lO. 
was  necessary  to  enable  a  vessel  to  reH«h  the  neiuest  port  of  its  conn 
try  constitutes  in  itself  a  sufficient  grievance  to  call  for  an  indemnitv    bju,   '  ° 
As  the  lord  chancellor  of  England  said  on  the  12th  of  June,  1S71,  in  the 
Ifonse  of  Lords,  England  and  the  United  States  eciaally  hold  the  principle  tliat  it  is  no 
violation  of  the  law  of  nations  to  furnish  arms  to  a  belligerent.    But  if  au  excessive  sup- 
ply of  coal  is  connected  with  other  circumstances  which  show  that  it  was  used  as  a  ver- 
itable ree  ftosMIi's,  then  there  is  an  infraction  of  the  second  article  of  the  treaty.    *    •     "■ 
Thus,  fur  example,  when  I  see  the  Florida  aud  the  Shenandoah  choose  for  their  fields 
ef  action,  the  one  the  stjretch  of  sea  between  the  Bahama  archipelago  and  Bermuda,  to 
cruise  there  at  its  ease,  and  the  other  Mellwurne  and  Hobson's  Bay,  for  the  purpose 
immediately  carried  out,  of  going  to  the  Arctic  Seas,  there  to  attacli  tlie  -whaling  ves- 
sels, I  cannot  but  regard  the  supplies  of  coal  in  iiuantitics  sufficient  for  siicli  services, 
infractions  of  the  second  rule  of  Article  VI. 

Mr.  Stampfli  says  of  the  Sumter : 

The  permission  given  to  the  Snmter  to  remain  aud  to  take  in  coal  at  Trinidad  doea 
not  of  itself  constitute  a  sufficient  basis  fur  accusing  the  British  authori- 
ties of  having  failed  in  their  duties  as  neutrals,  because  the  fact  cau-  ..Y_'.°."*  "''   "'■ 
not  be  considered  liy  itself,  since  the  Suniti^r  both  before  and  after  that 
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time  was  adniitteil  into  the  ports  of  miiDy  otber  State.'j  whm'v  it  utaid  and  took  in  ooal 
*        •        •        so  that  it  eaanot  lie  held  that  the  port  of  TfiTiid.iil  served  as  a  base 
of  operations. 

But  of  the  Shenandoah  he  says : 

A  supply  of  coal  was  not  a  necessary  conditiou  of  ueutriJ  aayluiu,  and  in  supplying 
her  with  so  large  a  quantity  of  coal,  tiie  capacity  of  the  ship  for  makiug  war  was  in- 
creased just  as  much  as  hy  the  recmitment  of  her  crew  whi^  took  place. 

The  Viscoant  d'ltajnba,  at  the  thirty-first  confereace,  -while  signing 
v,^«o/vi>™o„t  the  decision,  remarked  with  reganl  to  the  recital  coneern- 
i'iw.<,^  iQg  tjjg  snpply  of  coals,  that  he  is  of  the  opinion  that  every 

govemmentls  free  to  furnish  to  the  belligerents  iuore  or  less  of  thai, 
article. 

5.  The  jiunicipal  laws  of  Englamd. 

It  was  maintained  in  the  American  Case  that  the  liability  of  G-reat  Eri 
M,m.iwi  ia-»  ,1  tain  shouldbemeasnred  by  the  rules  of  international  law;  and 
™"';^m""aTiis,^.  that  it  could  not  be  escaped  by  reason  of  any  alleged  defi- 
•""■  ciencies  in  any  iotemal  legislation  enacted  for  the  purpose 

of  enabling  the  government  to  fulfill  its  internatioDal  duties. 

The  pleadings  and  arguments  on  the  part  of  tireat  Britain  are  filled 
with  denials  of  this  proposition  in  every  possible  way,  from  the  opening 
Oase  to  the  last  supplemental  argament  of  Sir  Roundell  Palmer. 

The  award  says,  "  the  government  of  Her  Britannic  Majesty  cannon 
justify  itself  for  a  faUure  in  due  diligence  on  the  insufficiency  of  the 
legal  means  of  action  which  it  possessed." 

6.  TiiE  Sumter,  the  Nashville,  &c. 

It  was  maintained  in  the  American  Case  that,  nnder  the  terms  of  the 
treaty  of  Washington  the  parties  had  agreed  to  submit  to 
...un'^i  °  alimfrr'  thc  dccislon  of  the  tribunal  of  arbitration,  nob  only  the 
"S^l^iJ^'mS  claims  growing  out  of  the  acts  of  the  Florida,  the  Alabama, 
..WMuoni  ^jj^  Georgia,  and  the  Shenandoah,  which  originally  pro- 

ceeded from  ports  of  Great  Britain,  but  also  all  claims  growing  out  of 
the  acts  of  other  cruisers,  such  as  the  Nashville,  the  Sumter,  &c.,  which 
could  in  any  way  he  shown  to  have  used  British  ports  as  bases  of  sup- 
plies. The  British  Case  and  Counter  Case  strenuously  contended  tliar 
tlie  submission  was  limited  to  the  four  vessels  first  above  named.  The 
tribunal  unanimously,  including  Sir  Alexander  Cockburn,  took  no  notice 
of  this  claim  of  Great  Britain,  and  considered  all  the  claims  pre-sented 
and  decided  them  npon  their  merits. 

*ir™'™a"Jir''  7,  The  dissenting  opinion  of  Sir  A.  Cockbuen. 

The  frankness  with  which  Sir  Alexander  Cockbnrn  confesses  in  this 
opinion  that  he  sat  on  the  Tribunal,  not  as  a  Judge,  hut  as, 
«"mi«''ir  oKTt  "  in  some  sense  the  repreientative  of  Great  Britain,^'  one  of  the 
*'"°'°'  parties  to  the  controversy,  places  before  the  world  the 

knowledge  of  a  fact  of  whieli,  otherwise,  it  would  have  been  better  to 
take  no  public  notice. 

The  chief  justice  calls  legal  propositions  made  by  General  Gushing,  Mr. 
Evarts,  and  Mr.  Waite,  over  their  signatures  and  under  the 
.h"'!™,"!^'™  responsibility  of  counsel,  "strange  misrepresentations,"  and 
"'■  "  assertions  without  the  shadow  of  a  foundation."    He  says 

that  "their  imaginations  must  have  been  lively,  while  their  consciences 
slept."  He  finds  in  a  portion  of  their  argument "  an  extraordinary  series 
of  iiropositions  "  and  "  the  most  singular  confusion  of  ideaSj-misrepra- 
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sentations  of  facts,  and  ignorance  both  of  law  and  history,  which  were, 
perhaps,  ever  crowded  iuto  the  same  space."  He  calls  the  part  oi 
tbelr  argument  on  which  he  was  commenting,  "  an  affront  offered  to 
this  tribanal,  by  such  an  attempt  to  practice  on  our  supposed  eredalifcy 
or  ignorance,"  and  saya  that  he  "is  at  a  loss  to  understand  how  coansel, 
familiar  with  English  law,  can  take  npon  themselves  to  make  statements 
of  this  sort." 

I  need  not  assume  in  the  United  States  to  vindicate  the  accuracy  of 
statements  or  the  soundness  of  reasonings  which  have  the  Ti,w«ed™..ii.- 
guarantee  of  the  names  of  our  distinguished  counsel.  The  ''•"'"■•^ 
charges  are  sanctioned  by  the  chief  justice  alone.  I  have  no  hesitation 
in  expressing  my  conviction  that  they  would  have  been  in- 
dignantly repudiated  by  each  and  all  of  "his  colleagues  had  t:^tSZt",S'J'£ 
the  paper  in  which  they  are  made  been  publicly  read,  or  "'""'"' 
had  its  contents  been  ma^le  known  at  the  time  when  the  Tribunal  ordered 
it  to  be  recorded.  This  voluminous  paper  was,  in  fact,  not  read  in  the 
Tribunal;  its  author  presented  it  in  bulk  without  any  statement  respect- 
ing its  character;  no  one  had  any  reason  to  imagine  its  contents;  and 
it  was  not  made  public  until  several  days  after  the  dissolution  of  the 
Tribunal  and  the  separation  of  its  members.  As  Sir  Alexander  Cock- 
burn  says  of  the  charges  of  unfriendliness  which  were  made  in  the 
American  Case  against  members  of  Lord  Palmerston's  cabinet,  "Tbe 
world  must  judge  between  the  accusers  and  accused." 

The  British  arbitrator  also  charges  that  the  Case  of  the  United  States 
"pours  forth  the  pent-up  venom  of  national  and  personal 
hat«."    He  speaks  of  the  "abuse"  it  "freely  bestows,"  and  ' "/^■Lii'rX'w ^i 
complains  of  the  "  hostile  and  insulting  tone  thus  offensively  ''"'"'"'■ 
and  unnecessarily  adopted  toward  Great  Britain,  her  statesmen,  aud  her 
institutions." 

These  charges  appear  to  be  founded  upon  the  proof  of  the  desire  of 
various  members  of  the  British  govemnient  for  the  success  n,  ,«i^n  r.>, 
of  the  insurgents  iu  the  South,  taken  from  the  mouths  of  '""*  '''""■'='■ 
the  speakers  and  presented  for  the  consideration  of  the  Tribunal,  and 
upon  the  legitimate  application  which  was  made  of  that  proof  in  the 
issue  respecting  "  due  diligence"  which  was  pending  before  the  tribunal 
at  Geneva. 

A  complete  vindication  of  the  line  of  argument  iu  the  Case  (if  any 
were  needed)  could  be  drawn  from  Sir  Alexander  Cock-  Theju„ic.  orti,^ 
bum's  paper.  "There  can  be  no  doubt,"  he  says,  "that  tks'*„"1™a"^ 
these  speeches  not  only  expressed  the  sentiments  of  the  "'™"'^ 
speakers,  but  may  be  taken  to  be  the  exponent  of  the  sentiments  gen- 
erally entertained  at  that  time ;"  and  he  adds,  "  though  partiality  does 
not  ncwjessarily  lead  to  want  of  diligence,  yet  it  is  apt  to  do  so,  and  in 
case  of  doubt  would  turu  the  scale."  With  such  an  admission  as  this, 
it  is  surprising  that  a  man  of  the  robust  sense  of  the  chief  justice  should 
have  reproduced  the  rash  imputations  of  the  British  press. 

That  Icharged  individual  members  of  Lord  Palmerstou's  cabinet  with 
apartiality  for  the  insurgents,  is  true;  equally  true  is  it  that  1  supported 
the  charge  by  proof  from  their  own  lips. 

But  I  never  questioned  their  right  to  entertain  such  partiality,  or  to 
express  it  in  any  manner  that  suited  tbem.  I  never  even  assumed  to 
criticise  its  justice  before  a  tribunal  created  to  try  other  issues.  I  con- 
fined myself  strictly  to  the  issues  before  that  body,  and  I  argued  that 
this  partiality  of  individual  members  of  the  government  would  be  apt 
to  lead  to  want  of  diligence,  and  in  case  of  doubt  would  turn  the  scale — 
a  line  of  argument  which  is  now  admitted  to  be  just. 
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If  I  argued  that  these  acts  of  individual  meinl)ers  of  the  British  gov- 
Ldtd  R^sKi]  .U5.  ernment  were  inconsistent  with  the  "due  diligence"  re- 
iie«ii.  quired  by  the  treaty,  I  did  only  what  Lord  Eussell  had 

said  to  Mr.  Adams  must  be  the  inevitable  result  of  an  arbitration. 
"  Save  the  British  government  acted  with  due  diligence,  or,  in  other  words, 
mfk  good  faith  and  honesty  f  was  the  ijuestioD  by  which  he  said  the 
liability  of  England  was  to  be  determined. 

If  I  urged  that,  iu  any  instance,  the  neutrality  of  Great  Britain  was 
Lo,a  ivfsibmr  not  sincere,  I  did  but  pursue  the  line  of  argument  which 
(oM,s«».  Lord  Westbury  had  defended  in  advance  in  the  House  of 

Lords,  and  I  did  it  nearly  in  his  own  language. 

I  ind  no  fault  that  Sir  Alexander  Cockbum  does  not  agree  with 
me,  and  with  most  of  the  world  outside  of  England,  as  to  the  force 
of  the  evidence  wldch  was  presented  respecting  these  points.  That  is 
a  subject  on  which  persons  may  honestly  differ.  But  I  must  be  per- 
mitted to  express  some  surprise  that  a  lawyer  of  his  deservedly  great 
reputation  should  have  made  such  a  disagreement  the  cause  of  totally 
unfounded  allegations  against  the  Case  of  the  United  States  and 
its  author. 

With  the  exception  of  these  personal  remarks,  this  long  dissenting 
opinion  (twice  the  length  of  the  American  case)  adds  little  or  nothing 
new  to  the  arguments  previously  put  forth  by  Great  Britain  in  vindi- 
cation of  her  course  toward  the  United  States.  There  are  several 
material  errors  in  its  statements  of  facts,  but  I  shall  not  follow  its 
example  of  injustice  in  attributing  them  to  design.  All  right-thinking 
persons  will  heartily  echo  the  wish  with  which  the  paper  closes,  "thac 
in  the  time  to  come  no  sense  of  past  wrong  unredressed  will  stand  in 
the  way  of  the  friendly  and  harmonious  relations  which  should  subsist 
between  two  great  and  kindred  nations." 

Thus,  surrounded  by  difficulties,  which  at  one  time  seemed  insuperable, 
conciu.™,  this  great  cause  has  reached  its  conclusion.    Nations  havCj 

ere  now,  consented  to  adjust  by  arbitration  questions  of  figures  and 
Tit  remiis  of  ihe  Questious  of  bouudarles ;  but  the  world  has  had  fewjif  any, 
liin'ofaswiiS' «  earlier  examples  of  the  voluntary  submission  to  arbitration 
wtiih-iion.  Qf  g^  question  in  which  a  deep-seated  conviction  of  injuries 

and  wrongs  which  no  possible  award  could  compensate,  animated  a 
whole  nation.  It  is  ont  of  such  sentiments  and  feelings  that  wars  come. 
The  United  States  elected  the  path  of  peace.  Contident  of  receiving 
iustice,  they  laid  the  story  of  their  wrongs  before  an  impartial  tribunal. 
This  story,  so  grievous  in  its  simple  truthfulness,  threatened  for  a  time 
to  break  up  the  peaceful  settlement  which  the  paities  had  promised 
each  other  to  make.  Sotwithstanding  all  obstacles,  however,  the  great 
experiment  has  beeu  carried  to  a  successful  end ;  and  hereafter  it  can- 
not be  denied  that  questions  involving  national  sentiment  maybe  de- 
cided by  arbitration,  as  well  as  questions  of  figures. 

The  commander  who  had  been  permitted,  by  Providence,  to  guide 
some  of  the  greatest  military  events  in  history,  has  thus,  in  civil  life, 
assisted  in  presenting  to  the  nations  of  the  world  the  most  conspicuous 
example  of  the  settlement  of  international  disputes  by  peaceful  arbi- 
tration. 

It  is  within  my  personal  knowledge  that  your  own  counsels  have 
also  had  a  large  share  in  shaping  tills  great  result. 
I  have,  &c., 

J.  0.  BANCROFT  DAVIS. 

Hon.  Hamilton  Fisn, 

I  of  Stute. 

HosTSdbyLlOOgle 


II.-PR.OTOCOLS  OF  THE  CONFERENCES  OF  THE  ARBITRATORS.. 


PROTOCOL  r. 

Record  of  ike  ^oceedings  of  the  tribunal  of  arbitration  under  the  provisions 
of  the  treaty  between  the  United  States  of  Arnica  and  Her  Britattnic 
Majesty,  concluded  on  the  Sth  of  May,  A.  D.  1871,  at  tJie  first  conference 
held  at  Geneva  in  Switzerland,  on  the  fifteenth  day  of  December,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventy-one. 

Tbe  conference  was  convened  at  the  Hotel  de  Ville  at  Geneva,  iu 
compliance  with  notices  from  Mr.  J.  C.  Bancroft  Davia,  agent  of  tbe 
United  States,  and  Lord  Tenterden,  agent  of  Her  Britannic  Jl^esty,  in 
the  form  following : 

The  untlereigiied  baviug  been  appointed  agent  of  the  United  States  to  attend  tlie 
tiiboiial  of  aroitratioD  about  to  be  convened  at  Gieneva  nnder  the  provis-     n         ,■ 
ions  of  tlie  treaty  between  the  United  States  and  Great  Britain  of  tbe  8th  deii^slc  i3«>r"' 
of  Ma;  last,  has  the  honor  to  acquaint  Count  Sclopis  that  it  is  proposed  by 
the  Government  of  the  United  States  that  the  first  meeting  of  tJie  tribunal  should  be  held 


at  Geneva,  if  not  inconvenient  to  the  atbitratora,  «n  the  15th  it 

J.,  C.  BANCROFT  DAVIS. 

The  arbitrators  who  were  present  and  produced  their  respective  powers, 
which  were  examined,  and  found  to  be  in  good  and  due  form,  were ; 
Charles  Prancis  Adams,  esquire,  the  arbitrator  named  by  the  Presi- 
dent of  the  United  States  of  America;  the  Eight  Honorable  Sir  Alexander 
Cockbnrn,  the  Lord  Chief  Justice  of  England,  the  arbitrator  named  by 
Her  Britannic  Majesty;  his  excellency  Count  Sclopis,  the  arbitrator 
aamed  by  His  Majesty  the  King  of  Italy ;  Mr.  Jacques  Stfempfii,  the 
arbitrator  named  by  the  President  of  the  Swiss  Confederation,  and  his 
exc^lency  lihe  Baron  d'ltajubd,  the  arbitrator  named  by  His  Majesty 
the  Emperor  of  Brazil. 

J.  C.  Bancroft  Davis,  Esquire,  attended  the  conference  as  the  agent  ot 
the  United  States ;  the  Bight  Honorable  Lord  Tenterden  attended  as  the 
agent  of  Her  Britannic  Majesty. 

Mr.  Adams  proposed  that  Count  Sclopis,  as  being  the  arbitrator 
named  by  the  power  first  mentioned  in  the  treaty  after  Great  Britain 
and  the  United  States,  shonld  preside  over  the  labors  of  the  tribunal. 

The  proposal  was  seconded  by  Sir  Alexander  Cockbnrn,  and  was 
unanimously  adopted,  and  Count  Sclopis,  having  expressed  his  acknowl- 
edgments, assumed  the  presidency. 

On  the  proposal  of  Count  Sclopis  the  tribunal  of  arbitration  requested 
the  arbitrator  named  by  the  President  of  the  Swiss  Confederation  to 
recommend  some  snitable  person  to  act  as  the  secretary  of  the  tribunal. 

The  Swiss  arbitrator  liamed  M,  Alexandre  Pavrot  as  a  snitable  per- 
son, and  M.  Alexandre  Favrot  was  thereupon  appointed  by  the  tribunal 
of  arbitration  to  act  as  its  secretary  during  the  conferences,  and  entered 
upon  the  duties  of  that  office. 

Mr.  J.  0.  Bancroft  Davis  then  presented  in  duplicate,  to  each  of  the  arbi- 
trators and  to  the  agentof  Great  Britain,  the  printed  case  of  the  United 
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States,  accompaniod  by  tlie  documents,  official  eorrespoiideuce,  and  otber 
evidence  on  wbich  they  rely. 

Lord  Tcnterden  in  like  manner  presented  to  each  of  the  arbi- 
trators aud  to  the  agent  of  the  United  States  the  printed  case  of  the 
government  of  Her  Britannic  Majesty,  accompanied  by  the  dooiiments, 
official  correspondence,  and  other  evidence  on  which  it  relies. 

The  tribunal,  of  arbitration  thereupon  directed  that  the  respective 
counter  cases,  aiSditional  documents,  correspondence,  and  evidence  called 
for  or  permitted  by  the  fourth  article  of  the  treaty  should  be  delivered 
to  the  secretary  of  the  tribunal  at  the  hall  of  the  conference  in  the  Hotel 
de  Ville  at  Geneva,  for  the  arbitrators  and  for  the  respective  agents  ou 
or  before  the  15th  day  of  April  next. 

The  arbitrators  further  directed  that  either  party  desiring,  under  the 
provisions  of  the  fourth  article  of  the  treaty,  to  extend  the  time  for  de- 
livering the  counter  cases,  documents,  correspondence,  and  evidence, 
shall  make  application  to  them  through  the  secretary,  and  that  the  sec- 
retary shall  thereupon  convene  a  conference  at  Geneva  at  an  early  day 
to  suit  the  convenience  of  the  respective  arbitrators,  and  that  the  notice 
thereof  shall  be  given  to  the  agent  of  the  other  party. 

The  tribunal  of  arbitration  proceeded  to  direct  that  applications  by 
either  party,  under  the  provisions  of  the  fourth  article  of  the  treaty,  for 
copies  of  reports  or  documents  specified  or  alluded  to,  and  in  the  exclu- 
sive possession  of  the  other  party,  shall  be  made  to  the  agent  of  the 
other  party  with  the  same  force  and  effect  as  if  made  to  the  tribunal  of 
arbitration. 

The  tribunal  of  arbitration  further  directed  that,  should  either  party, 
in  accordance  with  the  provisions  of  the  fourth  article,  call  upon  the 
other  party,  through  the  arbitration,  to  produce  the  originals  or  certi- 
fied copies  of  any  papers  adduced  as  evidence,  such  application  shall  be 
made  by  written  notice  (hereof  to  the  secretary  within  thirty  days  after 
the  delivery  of  the  cases,  and  that  thereupon  the  secretary  shall  transmit 
to  the  agent  of  the  other  party  a  copy  of  the  request ;  and  that  it  shall  be 
the  duty  of  the  agent  of  the  other  party  to  deliver  said  originals  or  certified 
copies  to  the  secretary,  as  soon  as  may  be  practicably  convenient. 

The  arbitrators  also  agreed  that  for  the  purpose  of  deciding  any  ques- 
tion arising  upon  the  foregoing  rates,  the  presence  of  three  »f  their 
number  shall  be  sufficient. 

The  conference  was  adjourned  to  the  following  day,  16th  of  December, 
at  3  o'clock  p  m. 

J.  C.  BAN(5E0FT  HAVIS. 

TENTEKDEN. 

ALEX.  FAVUOT, 

Secrefart/. 


I'EOTOCOL  II. 

Record  oj  the  proceedings  of  the  arbitration  at  the  svcond  conference  held 
at  Geneva  in  Switzerland  on  tke  16tk  day  of  December,  A.  i).  1871. 

The  conference  was  held  pursuant  to  adjournment.   All  the  arbitrators 
idjoammem   t>  'wero  piesout. 
jun^is.  jjj.^  j_  Q_  Bancroft  Davis  and  Lord  Tenterden  attended 

the  conference  as  agents  of  the  United  States  and  of  Her  Britannic  Ma- 
jesty, respectively. 
The  record  of  the  proceedings  of  the  eonference  held  on  the-lSth  ia- 


PROTOCOLS  OF  THE  COXFEKEMIES.  17 

stant  was  read  aud  approved,  and  tbe  secretary  was  directed  to  attest 
it.  Mr.  J.  0.  Bancroft  Davis  and  Lord  Teiiterdeu  were  refjitested  also 
to  siga  this  aud  all  subsequent  records  as  ageuts  of  their  respective 
governments. 

Tbe  tribunal  of  arbitration  directed  that  vrbeu  an  ai\jonriiuient  of  tbe 
conference  sbould  be  entered,  it  shonld  be  entered  as  an  adjournment 
until  tbe  15tb  day  of  June  next,  subject  to  a  prior  call  by  tbe  secretary 
as  provided  for  in  tbe  proceedings  at  tb©  first  conference. 

Tbe  tribunal  then  directed  tbe  secretary  to  make  up  the  record  of 
tbe  proceedings  at  the  second  conference  as  far  as  completed,  which 
■was  done,  and  the  record  was  read  and  approved. 

The  tribunal  of  arbitration  then  adjourned  to  meet  at  Geneva,  on  tbe 
15th  day  of  June  next,  unless  sooner  convened  by  the  secretary,  in  tbe 
manner  provided  in  tbe  proceedings  at  tbe  first  conference. 

J.  C.  BANCROFT  DAVIS. 

TBNTEEDEN. 

ALEX.  FAVROT,  Secretaire. 


ritoTocoL  in. 

Record  of  ihs  proeeediitgs  of  the  tribunal  of  arhitration  at  the  third  confer- 
ence IteM  at  Geneva,  in  Switzerland,  on  tfi^  15th  day  of  June,  1872. 

Tbe  conference  was  lield  pursuant  to  adjournment.  All  the  arbitrators 
were  present. 

Mr.  J.  C.  Bancroft  Davis  and  Lord  Tenterden  attended  the  conference 
as  agents  of  the  United  States  and  Her  Britannic  Majesty,  I'espectively. 

Mr.  J.  C.  Bancroft  Davis  then  delivered  in  duplicate  to  ea<!h  of  tbe 
arbitrators,  and  to  Lord  Tenterden,  the  agent  of  Her  Britan-     „.!„„,  „r  ,,„^ 
uic  Majesty,  a  printed  argument,  showing  tbe  points  and  •'•"'•""""•«■ 
referring  to  tbe  evidence  on  which  his  Government  relies. 

Lord  Tentei-den  then,  on  behalf  of  Her  Britannic  Majesty's  govern- 
ment, presented  tbe  note,  of  which  a  copy  is  annexed,  re-  BrLi,.i,  ,notiD.,for 
questing  an  a^onmmeut  of  the  tribunal  for  the  reasons  "t""""""^ 
therein  stated,  for  such  a  period  as  might  enable  a  supplementary  con- 
vention to  be  concluded  and  ratified  between  the  United  States  and  Her 
Britannic  Majesty. 

Mr.  Bancroft  Davis  stated  that  be  could  not  say  what  would  be  the 
views  of  his  Government  on  this  motion  until  he  should  know  the  time 
for  which  tbe  adjournment  was  asked. 

Lord  Tenterden  stated  that  Her  Britannic  Majesty's  government  be- 
lieved that,  in  order  to  afford  time  for  the  consideration  of  a  supple- 
mentary eouveution  by  tbe  Senate  of  the  United  States  in  their  session 
commencing  in  December  next,  and  for  its  subsequent  consideration  by 
Her  Britannic  Majesty's  government,  and  for  its  ratification  by  the  high 
contracting  parties  respectively,  it  would  be  requisite  that  tbe  adjourn- 
ment should  be  for  a  period  of  eight  months,  but  that  power  might  be 
reserved  for  the  arbitrators  to  meet  at  any  earlier  date,  upon  being 
convened  for  that  purpose  by  tbe  secretary  of  tbe  tribunal,  upon  the 
joint  request,  in  writing,  of  the  agents  of- the  two  governments. 

Mr.  Bancroft  Davis  said  that  his  instructions  did  not  yet  enable  him  to 
state  to  the  arbitrators  the  views  of  tbe  Government  of  tbe  United  States 
on  this  motion  in  full.    He  said  that  be  was  in  telegraphic  commumca-       i 
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tiou  witli  his  GoveruiiK-ut,  iiutl  lie  asked  au  sidjoHi-iiiiieut  until  Mouday, 
the  l"tli  iustaut 

The  tribunal  decided  that  tlio  iirolocols  sboiild  he  siprued  by  the  presi- 
dent aud  s<ioretiiry  of  the  tiilnmal  and  the  agents  of  the  two  govein- 
nieiits. 

The  con  fere  no  e  ""a.s  tlien  adjoiirued  U)  Monday,  the  17th  day  of  June. 
at  2  o'clock. 

FrtEDERKK  SCLOnS. 

J.  0.  BANCIiOFT  DAVIS. 

TEXTE1!DEN. 

ALEX.  EA^^ltOT,  .■^ecyetari;. 


The  undersigned  agent  of  HerlSritaiinic  Ma jesfy  is  instructed  by  Her 
Mnjestj's  goveniuient  to  state  to  C'vinit  Sclopis,*  the  arbitrator  named 
by  }{is  Mqjesfy  the  King  of  Italy,  that  they  regret  to  be  nuder  the 
necewsity  of  iiifonning  the  strbitrators  that  the  difference  between  Her 
ila.jcsty's  government  and  the  Govei'umeut  of  the  United  States,  referred 
to  iu  the  note  which  the  undersigned  had  the  honorto  address  to  Coinit 
tSclopiN  when  presenting  the  British  counter  ease  on  the  15th  of  April 
last,  has  not  yet  been  removed. 

Her  Majesty's  government  have,  however,  been  engaged  in  negotia- 
tions with  the  Government  of  the  United  States,  which  have  continued 
down  to  the  present  time,  for  the  solution  of  the  difflculty  which  has 
thus  ariseu ;  and  they  do  not  abandon  the  hope  that,  if  further  time 
were  given  for  that  purpose,  such  a  solution  might  be  practicable. 

Under  these  circnnistances,  the  course  which  Her  Majesty's  govern- 
ni'ent  would  respectfully  request  the  tribunal  to  take  is  to  adjourn  the 
present  meeting  for  such  a  period  as  may  enable  a  sujiplementary  eon- 
veutiou  to  be  still  concluded  and  ratititd  between  the  high  contracting 
parties. 

Having  lodged  the  present  application,  the  niidtTt^igned  is  instructed 
to  withhold  the  written  or  printed  argument  which  rlie  undersigned,  as 
agent  of  Her  Majesty,  is  directed  to  put  in  under  the  .Jth  article  of  The 
treaty,  altiiongh  that  argument  has  been  duly  prepared  and  is  iu  the 
hands  of  the  nuderslgued. 

The  undersigned  is  fni'ther  directed  to  say  tl^it  Her  Majesty's  gov- 
ernment (while  they  would  consider  tjje  tribunal  to  have  full  power  to 
proceed  at  the  end  of  the  period  of  adjournment,  if  the  difference  lie- 
tweentheliigh  contracting  parties  should  theu  have  been  removed,  not- 
withstanding the  nondelivery  ou  this  day  of  the  argument  by  the  un- 
dersigned) continue,  while  requesting  this  adjoirruuient,  to  reserve  all 
■Her  Majesty's  rights, in  the  event  of  an  agreement  not  being  finally 
arrived  at,  iu  the  same  manner  as  was  expressed  in  the  note  addressed 
by  the  undersigned  to  Count  Sclopis  on  the  15th  of  A|)ril. 

The  undersigned  has  the  honor  to  renew  to  Comtt  I'^clopis  the  assur- 
ance of  his  highest  consideration. 

TE^TE^vDEy. 

GE^"EVA,  Jtine  l.j,  1872. 
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pitOTOCor-  rv. 

Eecard  oftheproceetlings  of  the  triliunal  of  aybUraliQii  at  Ike  fourth  con- 
ference lield  at  Geneva,  in  Switzerland,  on  the  lllk  day  ofJuite,  iS73. 

The  eouference  was  lield  pursuant  to  acljoarnmeut.  All  the  arbitrators 
■were  present.  Adjuni„,ne„t. 

3Ir,  J,  C.  Bancroft  Davis  and  Lord  TeDterdeii  attended 
tlie  conference  as  agents  of  tlie  United  States  and  Her  Britannic  Jlajesty, 
respectively. 

Tlie  protocol  of  tlie  last  conference  was  read  and  approved,  and  was 
signed  by  the  president  and  secretary  of  the  tribunal  and  the  agents  of 
the  two  gOTernmeuts. 

Mr.  Bancroft  Davjs  stated  that  he  was  still  withont  deiinite  instruc- 
tions from  his  Government-  regarding  the  request  of  the  British  agent 
for  atljonrnment,  and  snggested  a  fnrther  ac\joiirnment  of  the  tribunal 
until  Wednesday,  the  nineteenth  instant. 

Lord  Tenterden  said  that  he  could  make  no  oltiection.  The  conference 
was  then  adjourned  to  Wednesday,  the  19th  instant,  at  3  o'clock. 
FitEDEEICK  SOLOPXB. 
J.  0.  BANCKOFT  DAVIS. 
TENTEBDEX. 
ALEX.  FAYGOT,  Secretary. 


rEOTOOOL  V. 

Record  of  the  proeeeduujs  of  the  tribunal  of  arbitration  at  the  fifth  confer- 
ence held  at  Geneva,  in  Switzerland,  on  the  lOtft  of  June,  1873. 

The  conference  was  held  pursuant  to  adjournment.  All  the  arbitra- 
tors were  present.  Ari,ii™t<m,    j. 

Mr.  J.  0.  Bancroft  Davis  and  Lord  Tenterden  attended  =ii.re  tSi.  imtiriS 
the  conference  as  agents  of  the  United  States  and  Her  I^MMDi'ua""™ 
Britannic  Majesty,  respectively.  """' 

The  protocol  of  the  last  conference  was  read  and  approved,  and  was 
signed  by  the  president  and  secretary  of  the  tribunal  and  the  agents  of 
the  two  governments. 

Oonnt  Sclopts,  as  x^resident  of  the  tribunal,  inquired  whether  Mr, 
Bancroft  Davis  had  j-et  received  definitive  instructions  from  his  G-overn- 
ment, 

Mr.  Banci'oft  Davis  replied  that  he  had  not. 

Count  Sclopis  then,  on  behalf  of  all  the  arbitrators,  made  the  follow- 
ing statement : 

The  application  of  tUe  agent  of  Her  Britannic  Majesty's  government  Ijeing  now  be- 
fore the  ftEbitrators,  the  president  of  tlie  ti'ibEnal  (Connl  Sclopis)  proposes  to  make  the 
following  eommnnication  on  the  part  of  the  arMttators  to  the  parties  intarestetl: 

The  arbitrators  wish  it  to  be  nntlerstood  that  in  the  observations  which  they  are 
abont  to  make  they  have  in  view  solely  the  application  of  the  agent  of  Her  Britannio 
Majesty's  government,  which  is  now  before  them,  for  an  adjonrnuienfc,  which  might  be 
prolongeii  till  the  month  of  February  in  nest  year ;  and.  the  motives  for  that  applioaCion, 
viz,  the  difterenoe  of  opinion  which  exists  between  Her  Britannio  Majesty's  govern- 
ment and  the  Government  of  the  United  States  as  to  the  competency  of  the  tribanal, 
under  the  treaty  of  Washington,  to  deal  with  the  claims  advanced  in  the  case  of  the 
United  States  in  respect  or  losses  nnder  the  several  heads  of^lst,  "The  losses  in  the 
oncan  <!ommRrcial  mariDe  to  the  Rritisb  flfto'?"  9i1.  "Th**  i^nhn.ivned 
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ir  and  the  BuppreBsion  of  the  rehelliou ;"  and  the  hi>iio 
r  Di-iijuuuii:  iaHjuHi.j"B  govommeut  does  not  ahaudan,  that  if  nufflaiont  time 
D  for  that  piilpose,  a  solntion  of  the  diffioultj'  ^vhioli  liaa  thna  ariaen,  by  tliu 
negotiatiuu  of  a  siippldiuentary  couveutiou  Itetweeu  the  two  govemmeuts,  luigjit  Iio 
found  practicable. 

The  arbitrators  do  not  propose  to  express  or  imply  any  opinion  npon  the  point  tbiis 
in  difference  between  the  two  governments  as  to  the  interpretatiou  or  cftect  of  the 
treaty;  bnt  it  lieems  to  them  obvious  that  the  snbstantial  object  of  the  adjoarunient 
niuBt  be  to  give  the  two  governmeuts  an  opportnuity  of  detenniuing  whether  the 
claims  in  question  shall  or  sliall  uot  be  submitted  to  the  decision  of  the  arbitrators, 
and  that  any  difierence  between  the  two  governments  ou  this  point  may  make  the 
aAjonmmeut  unprodnctive  of  any  useful  effect,  and,  after  a  delaj'  of  many  nioutha, 
during  which  both  nations  may  be  kept  in  a  state  of  painful  enspenae,  may  end  in  a 
result  which,  it  is  to  be  presnmed,  botn,  governments  wonid  equally  deplore,  that  of 
making  tliis  ai'hitratiou  wholly  abortive.  This  being  so,  the  arbitrators  think  it  right 
to  state  that,  after  the  most  oarefiil  perusal  of  all  that  has  been  urged  on  the  part  of 
the  Government  of  the  United  States  in  respect  of  these  claims,  fliey  Lave  arrived, 
individually  and  collectively,  at  the  conclusion  that  these  claims  do  not  eonatitute, 
upon  the  principles  of  international  law  applicable  to  such  cases,  good  foundation  for 
au  award  ot  compensation  or  computation  of  damages  between  nations,  and  should, 
upon  snch  principles,  be  wholly  excluded  from  the  cousideration  of  the  tribunal  in 
making  its  award,  even  if  there  werenodisagreenient  between  the  two  governments  aa 
to  the  compet«ncy  of  the  tribunal  t«  decide  thereon. 

With  a  view  to  the  settlement  of  the  other  claims  to  the  consideration  of  which  by 
the  tribunal  no  exception  has  been  taken  on  the  part  of  Her  Britannic  Miyesty's  gov- 
ernment, the  arbitrators  have  thought  it  desirable  to  lay  before  the  parties  this  ex- 
pression of  the  views  they  have  formed  npon  the  question  of  public  law  involved,  in 
order  that  after  this  declaration  by  the  tribunal  it  may  be  considered  by  the  Govern- 
ment of  the  United  States  whether  auj'coorse  can  be  adopted  respecting  tlie  tirst-uieu- 
tioned  claims  which  would  relieve  the  tribunal  from  the  necessity  of  deciding  upon 
the  present  application  of  Her  Britannic  Majesty's  government. 

Count  Sclopid  added  that  it  was  tte  iuteutioD  of  the  tribunal  that 
this  statement  sbuuld  be  considered  for  the  present  to  be  confidential. 

Count  Sclopis  then  asked  ■whether  the  agents  or  either  of  them  wished 
to  say  anything  touching  the  declaration  just  made. 

Mr.  Bancrol't  Davis  said  that  he  was  necessarily  without  instructions 
to  meet  tlie  contingency  which  had  arisen  from  the  action  thus  taken  by 
the  arbitratoi-s.  He  therefore  left  it  with  the  tribunal  to  say  whether, 
in  Tiew  of  this  fact,  it  ought  not  of  its  own  motion  to  make  an  adjourn- 
ment sufficient  to  afford  time  for  the  proper  consideration  of  the  new 
position  ci-eated  by  the  aunouncemont  of  the  tribunal. 

The  tribunal  then  ordered  this  conference  to  adjonrn  until  Wednesday 
the  26th  instant,  at  '2  o'clock  in  the  afteninon. 

ri!EDEErCK  SCLOPIS. 

J.  C.  BANCEOFT  DAVLS. 

TENTEItDEN. 

ALEX.  FAVEOT,  Sccrcl'U-'/. 


riiOXOCOL  \L 

liemrfl  of  ihc  pi-oi-ee'li,i(ix  of  Hie  irihuna!  of  urhilmlioH  at  tlw  i^i.rtli  con- 
ference held  at  Geneva,  in  fiwitzerlandf'on  the  2oth  of  June,  1872. 

The  conference  was  held  pursuant  to  a  call  by  the  president,  Count 

Thei'™,n.,i  =i™.M  Sclopis.    All  the  arbitrators  were  present. 

c"i;r"""*^'      Mr.  J.  C.  Bancroft  Caris  and  Lord  Tenterden  attended 

the  conference  as  agents  of  the  United  States  and  Her 

Britannic  Majesty,  respectively. 

Count  Sclopis,  as  president  of  the  tribunal,  stated  that.'he  had  re- 
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ceived  from  Hr.  Bancroft  Davis  the  iuformation  that  he  was  prepared 
to  communicate  to  the  tribunal  the  action  authorized  by  his  Govern- 
ment respecting  the  declaration  made  by  the  arbitrators  at  the  last  con- 
ference. 

Count  Selopis  added  that,  being  desirous  of  advancing  the  -n-orli  of 
the  tribunal,  he  had,  therefore,  convoked  the  conference  this  day,  in- 
stead of  "Wednesday,  the  day  to  which  the  adjournment  ha4  been 
made. 

llr.  Bancroft  Davis  stated  as  follows : 

The  (leclaratioti  maile  by  the  tribTinal,  indivklnally  ami  oolleccivol.v,  reapectiug  the 
elftims  presented  by  tlie  United  States  for  tbe  awitnl  of  the  tribaual  for— 1st.  "  Tlio 
losses  in  the  tvansfer  of  the  American,  commercial  marine  totheBritialiflag;"  2il.  "Tlie 
euhanced  payments  of  insurance ;"  and  3(1.  "  The  prolongation  of  the  lyar  and  the  aiU 
ilition  of  a  large  snm  to  the  cost  of  the  ivar  and  the  suppression  of  the  rebellion,"  m 
nceepted  by  the  President  of  the  United  States  as  determinative  of  their  judgmenc 
iijH)n  the  in>portant  fjueation  of  public  law  involved. 

The  agent  of  the  United  Statea  ia  authorized  to  aay  that,  conse([uently,  the  above- 
mentioned  claima  will  not  be  further  insisted  upon  before  the  tribunal  by  the  United 
States,  and  may  be  excluded  from  all  consideration  in  any  award  that  may  be  made. 

Lord  Tenterden  then  said : 


The  conference  was  then  atljournod  to  Thnrsday,  the  27th  instant,  at 
11  o'clock  in  the  mornitif,'. 

FREDERICK  SCLOPIS. 

J.  C.  BANCROFT  DAVIS. 

TENTERDEN. 

ALEX.  FAYROT,  Stcrdary. 


PROTOCOL  VIL 

Record  of  Hie  proceedings  of  the  tribunal  of  iirhitrutwH  iit  the  sefcnih 
eonferenee,  held  at  Geneva,  in  Sicitzerland,  on  the  'llth  of  June,  1872. 

The  conference  was  held  pursuant  to]adjonrnineut.  All  the  arbitra- 
tors were  present.  •  '  c«,.m„™d^„ffl. 

Mr.  J.  C.  Bancroft  Davis  and  Lord  Tenterden  atteudi-d  ;^;,;'^,  5^:"%',' «: 
the  conference  as  agents  of  the  United  States  and  Het  ;'™;"H',r''Mwr,' 
Britannic,  Majesty,  respectively.  '^"'"^ 

The  protocol  of  the  last  conference  was  read  and  approved,  and  was 
signed  by  the  president  and  secretary  of  the  tribunal,  and  the  agents 
of  the  two  governments. 

Count  Selopis,  as  president  of  the  tribunal,  inrjuired  whether  Lord 
Tenterden  had  received  the  instru(itions  from  his  govenunent  for  which 
he  had  said  that  he  would  apply  at  the  last  conference. 

Lord  Tenterden  then  read  the  following  statement : 

"The  undersigned,  aj^ntof  Her  Britannic  Majesty,  is  anthori/ed  !jy  Her  Miyesty's 
government  to  state  that  Her  M^esty'a  government  find  in  the  tomniunication  on  the 
part  of  t)ie  arhitrators,  recorded  in  the  protocol  of  tlieir  proceedings  of  the  19th  in- 
stant, nothing  to  which  they  cannot  asflent,  consistently  with  the  view  of  the  iuter- 
Eretation  and  effect  of  the  treaty  of  Washington  hitherto  maintained  by  tliem ;  and 
eing  informed  of  the  statement  made  on  the  25th  instant  by  the  agent  of  the  United 
Statea,  that  the  several  claims  particnlarly  mentioned  in  that  statement  will  not  be 
further  insisted  upon  before  the  tribnnal  by  tbe  Uniteit  States,  and  may  be  esobided 


Google 


ZZ  AKBITEATIOX    AT    GENEVA. 

from  all  oouBideration  ia  auj  awartl  tliat  may  l>e  made ;  auA  assamiug  tbat  tlie  arbi- 


..re,  and  toim  liencefortli  will  be,  ■wboUy  esoludotl  from  tlieir  consideration,  and  will 
embody  aueh  fleclaiation  lu  tlieir  ]iretocol  of  this  day's  proceedings;  tbeybave  iu- 
etmcted  the  uaderaign^d,  niioii  tkm  being  done,  to  request  leave  to  wittdraw  the 
applioation  made  by  Bim  to  tlie  tribnaal  on.  the  loth  iDetaut  for  such  lui  adjouiument 
as  might  enable  a  supplemeutmy  ooovention  to  ba  conolnded  alid  ratified  between  the 
high  contracting  parties ;  and  to  request  leave  to  deliver  the  printed  avanment,  now 
in  the  hands  of  the  underaignej,  whieh  has  been  prepared  on  the  part  of  Her  Britanuio 
M^esty's  government  nnder  the  fifth  article  of  the  treaty  with  reference  to  the  other 
claims,  to  the  consideration  of  which  by  the  tribunal  no  exception  has  been  taken  on 
the  paii:  of  Her  Majesty's  government. 

"TENTEEDEN." 

Mr.  Bancroft  Davis  said  that  lie  made  no  objection  to  tbe  grauting  of 
the  request  made  by  Lord  Tenterden  to  he  permitted  to  withdraw  iiis 
application  for  au  adjournmeut,  aud  to  file  the  argument  of  Her  Bri- 
tannic M^estj's  g'overumeut. 

Connt  SclopiSj  on  Ijehalf  of  all  the  arbitrators,  tlien  declared  that  the 
said  several  claims  for  indirect  losses  mentioned  iu  the  statement  made 
by  the  agent  of  the  United  States  on  the  25th  instant  and  referred  to 
in  the  statement  jnst  made  by  ttie  agent  of  Her  Britannic  Majesty,  are, 
and  from  henceforth  shall  be,  wholly  excluded  from  the  consideration  of 
the  tribnnaJ,  and  directed  the  secretaiy  to  embody  this  declamtion  in 
the  protocol  of  this  day's  proceedings. 

He  at  the  same  time  informed  Lord  Tenterden  that  the  tribunal  as- 
sented to  his  reciuest  for  leave  to  withdraw  his  application  for  a  pro- 
longed adjournment,  aud  also  to  his  request  for  leave  to  deliver  the 
printed  argument  which  had  been  prepared  on  the  part  of  Her  Britannic 
Majesty's  government. 

Lord  Tenterden  then  presented  copies  of  the  argnment  in  duplicate 
to  each  of  the  arbitrators  aud  to  the  agent  of  the  United  States, 

Count  Selopis  stated  that  the  tribunal  no  longer  desired  the  proceed- 
ings to  be  considered  confidential  so  far  as  publication  of  them  by  the 
United  States  and  British  governments  is  concerned. 

He  then  proceeded  to  read  an  address  as  follows : 


„js  travails  vont  prendre  nn  coiirs  libre  et  rSgolier,  permettez-moi  de  voua  dire,  mes- 
aiears  et  trfes-hoaor^s  collfegnes,  combien  j'apprficie  I'houueur  tie  sieger  aveo  vons  dans 
ce  tribunal  d'arbitrage,  sur  leqael  sent  flx^s  aigonrd'hai  lea  regards  dn  monde  oivHis^. 

Laissez-moi  ensuite  vous  exprimertout  ce  qnej'^prouve  de  reooaiiaissance  pour  la 
marque  flatteuse  de  oouflance  qu'il  vons  a  plu  de  m'aooorder  en.*m'appelaut  A,  ooonper 
ce  fauteuil. 

Je  eomprends  parfiiitement  tout  le  pris  de  cette  distinction  si  pen  mfirit^e;  niais  ,1e 

oomprends  mieux  encore  le  besoin  qne  j'aurai  d'etre  b— "■ ' 

lumiferes,  et  par  I'appui  de  Totre  indulgence  dans  I'e: 
wi'aTez  eoufieea.  Ce  sera  h  vous  que  je  le  devrai,  si  je  r 
BOha  de  ma  tSche. ' 

La  r^auion  de  ce  tribunal  d'arbitrage  aignale,  h  elli 
imprim^e  aux  id^es  qui  gouvement  la  politique  ties  u 
Toie  de  la  civilisatioc. 

Nous  sommes  arrives  fi  une  ^poqneofi.,  dans  les  spheres  lespluB  flevSesde  la  politique, 
I'esprit  fie  moderation,  et  le  sentiment  d'^qnit^  oommenoent  partont  a  prevaloir  sur  les 
tendances  des  Vieillea  routines  d'un  arbitraire  insolent  on  d'une  indifference  ooupable. 
Dtmittuerles  occasions  de  faire  la  guerre,  attfoner  les  maJhenrsiiu'ellBtralneilaa  suite, 
placer  les  int^tftts  de  rhunianit€  an-dessus  de  ceni  fle  la  politique,  voilS,  I'renyre  vers 
laqneile  se  dirigent  toutes  les  giandes  intelligences,  tons  les  oraurs  haut  places.  .  icussi 
.aveo  quel  bonh^ur  n'a-t-du  paa  salu€  le  vrau  si  noblement  esprimfi  par  le  congr^s  de  Paris 
en  1856,  que  lea  ^tats  eutre  leaqnels  s'elfevorait  tin  disseutiment  siSrieus,  avant  d'en 
a^peler  aux  armes,  ensaent  reoours,  en  tant  que  lea  circonstauoes  I'admettraient,  anz 
hous  oMoes  des  puissauoes  amiea  l  Qne  (le  bous  effets  n'avait-on  paa  ^  attendre  de  la 
fi^claration  do  ce  m&me  eongrSa  concernaut  I'abolitiou  (le  la  course,  et  le  I'eipect  de  la 
proprieteptiv^ef    Eulin  nous  ne  snurioiis  oublier  ici  cette  coiiVeatJ,9ttJfl.,        --^  •^■^ 


■■aipect  de  la  i 
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.■(>Nn-:RExrKS, 


i|iie  mime  Uaiif.  i  i 
M'tfti  del  itiiutiiii: 


es  ilii  <'oii;;r  *  ilePirts  n  lient 
tiiielsdi  lututia  ont  ■  t.  ilonucs 
lie  dcs  jiimcipca  5>iocliiiiia   \ 


tiibuinl  lie  ni^iou   i 
(IpffiiddesEtits  i 


I      put   ai,iit 

n  ,L  iiKimle  de 
iiiif  iiu  ipclifrclie  >"  il 
ti'di*  ail  iiigeiDeiit  d'lin 
[  lil9toiie  se  '50uvieudri 
1   dp  BPiien".  coaflita,  et 


^  eiitendu  oe  cii  tenilde  "la  foice  jiiiiue  le  droit  '   c  est  nu  defi  portd  i\  la 
^olll  nHuQ-i  mumteiinut  h  i>i>iitiqiie  6adie-.ser  i  In  justice,  pour  ue  pia 
tiiiL''     L  ct  im  liniiiiU  1^1  (]ii     liinili    itinu  diit  rcte^oii  avee  bonlieiii 
1^1         I   I    II         il        iL      I   1      |i         I         I  I  iir   lypeles  i  i^sondre  iimis 
III  I  t  ImiioiKuce  1p3  lo 

1 1  I  I  ut  et    aei.om]ia»ia  s 

I  a      va  uiM^ae  xlus 


I   1 


"  Iq  tlip  pertorruniice  of  a  meliudiiil\ 
jiiefiLe  'i  li  denzieuie  i  dition  des  Comin 
oUlged  toclooe  tLiSLlirouitleof  meiits  In  tci        In 
111  tlie  la^t  protocol  to  tlip  tmatj  ot  Pan      t-iij   In    n 
Iiaps  lu  the  ci%e  ot  Luieuibiir^     TCeitlier  oi  the  hfllij,! 
nonld  listen  to  tlie  aii4,ge8tiou  of  hulIi  au  nibitratiou  ■■ 

Diseonrs  proiiotict!  p.ir  Mousieai  dlndstune  au  bniii[iiet  d'l 
lord-uiaire,  le  9  uovemhre  lf^7I, 


it  PhiUiuiorL  dans  la 
inmal  Laie  l^Tl,  ■'  I  am 
he  'illg^l;e^tIOll  routaiued 
I  dead  lettPi  pxeept  per- 
tlie  pre-.PDt  horiihle  war 

stallation  Uii 
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ToB  vcEux,  friis-'b ononis  collogues.  B'aceorfleront  sans  doute  avcc  Ice  inieiis  pour  que 
I'eseaj  que  Ton  va  faire  eevve  ^  ilcarter  dans  I'nvenii  lea  occasions  de  iuttes  saugliwtes 
et  il  rafierinirl'«mpire  de  la  raiaoii. 

Dane  cette  douce  provision,  j'aiiue  li  rnppeler  ees  paroles  tin  hft:og  de  rAiii^i'iqne;  de 
Geoi^  Washington:  "S'il  ya  una  v^ritiS  forteinent  (Stablie,  c'est  qn'ily  a  iei-baa  na 
lien  indissoluble  entre  les  pures  maximeB  d'une  politique  honiif  te  et  mng'uauime  et  Ics 
Bolidea  recompenses  dc  la  prosp^rit^  et  dti  bonlieur  piiblie."i 

Lord  Tenterden  then  stated  tliat  Sir  Boundell  Palmer,  Her  Britauiiic 
Majesty's  counsel,  had  prepared,  for  the  consideration  of  the  tribunal, 
a  statement  of  eertain  points  of  importance,  as  to  which  he  desires  to 
have  an  opportunity  of  snbmitting  to  the  tribunal  further  arguments, 
in  answer  to  those  contained  in  the  argument  of  the  United  States  de- 
livered ou  the  15th  iustant;  aiid  that  Sir  Roundell  Palmer  would  now, 
with  tlie  permission  of  the  tribunal,  read  such  statement,  of  which, 
with  a  translation  which  woxild  be  prepared  without  delay,  copies  ■will 
be  delivered  to  the  several  arbitrators  aud  to  the  agent  of  the  United 
States  in  the  course  of  the  day ;  and,  as  the  i>reparation  of  any  further 
arguments  on  those,  or  any  other  points,  will  ncessarily  require  some 
time  to  be  allowed,  he  begged  respectfully  to  suggest  that  the  counsel 
on  both  sides  shonld  be  iuformed  of  the  time  which  the  tribunal  will  be 
willing  to  allow,  before  requiring  their  further  attendauce  for  the  pur- 
pose of  any  arguments.  If  the  inteival  so  granted  can  be  extended  to 
the  first  of  August  next,  it  is  believed  that  this  will  meet  the  views  of 
the  counsel  and  agents  of  both  parties,  and  may  probably  enable  the 
counsel,  when  again  before  the  tribunal,  to  discharge  their  duty  in  a 
shorter  time  than  might  otherwise  be  requisite. 
Sir  Eonndell  Palmer  then  read  a  statement. 

Mr.  Bancroft  Davis  then  said  that  upon  being  fnrinshed  with  a  copy 
of  the  paper,  now  presented  on  the  part  of  Her  Britannic  Majesty's 
counsel,  he  would  lay  the  same  before  the  counsel  of  the  United  States, 
and  would  present  their  views  to  the  tribunal  after  such  consultation. 

Count  Selopis  then  stated  that  the  tribunal  had,  at  the  request  of  the 
agent  of  Her  Britannic  Majesty,  granted  iiermissiou  to  Sir  Boundell 
Palmer  to  read  the  statement  requesting  the  tribunal  to  authorize  him 
to  furnish  the  arbitrators  with  further  arguments  on  the  points  therein 
specified,  and  that,  with  reference  to  this  request,  Mr.  Adams,  as  one  of 
the  arbitrators,  had  suggested  a  preliminary  question,  viz,  whether 
under  the  terms  of  Article  V  of  the  treaty  of  Washington  it  is  compe- 
tent for  the  agents  or  counsel  to  make  requests  of  this  nature,  and  that 
the  tribunal,  after  discussion,  and  baring  in  view  the  precise  terlns  of 
the  treaty,  had  decided  that  the  arbitrators  alone  have  the  right,  if 
they  desire  further  elucidation  with  regard  to  any  point,  to  require  a 
written  or  printed  statement  or  argument,  or  oral  argument  by  counsel 
upon  it,  under  the  terms  of  the  said  article. 

The  conference  was  then  adjourned  until  Friday,  the  28th  instant,  at 
II  o'clock  a.  m. 

FREDERICK  SCLOPI.S. 

J.  C.  BAXCROFT  DAVIS. 

TENTERDES. 

ALEX.  FAVROT,  Secretary. 
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rKOTOCOL  VIII. 

Record  of   the  proceedings  of  the  tribunal  of  arhUriithn  nt  the  eighth 
conference,  held  at  Geneva,  Switzerland,  on  the  2^ih  of  June,  1S72. 

The  conference  was  held  pursuant  to  adjonrnment.  All  the  arbitrators 
and  the  agents  of  the  two  governments  were  present. 

The  protocol  of  the  last  conference  waa  read  and  approved,  and  was 
fiigned  by  the  president  and  secretary  of  the  tribunal  aud  the  agents  of 
the  two  governments. 

Sir  Alexander  Cockburn,  as  one  of  tl]e  arbitrators,  then  proposed  to 
the  tribunal  to  require  a  written  or  printed  statement  or  ^^^  i,  ro,ih...,, 
argument  by  the  counsel  of  the  two  governments  for  further  ^;ZTl  'Z,<i^"%'- 
elncidation  on  the  following  points,  viz :  '""■ 

1.  What  is  the  "dne  diligence"  required  from  a  neutral  state, 
according  to  the  general  rules  of  interuational  law,  and  according  to 
the  rules  of  the  sixth  article  of  the  treaty  of  Washiugton  ? 

2.  What  were  the  international  obligations  of  neutral  states  in 
respect  to  the  construction,  sale,  and  fitting  out,  within  neutral  teriitory, 
of  ships  intended  for  warlike  use  by  a  belligerent,  independently  of  the 
municipal  legislation  of  the  neutral  state,  aud  of  the  rules  laid  down  by 
the  treaty  of  Washington? 

3.  What  rights  are  conferred  upon  a  belligerent  power  by  tlie  muni- 
cipal legislation  of  a  neutral  state  for  the  maintenance  of  its  neutrality, 
if  such  legislation  exceeds  the  limits  of  the  obligations  previously  im- 
posed upon  neuti'al  States  by  international  law  f 

4.  Is  a  neutral  state  under  any  international  obligation  to  detain  in, 
or  exel  ade  from,  its  ix)rta  vessels  fittetl  out  in  violation  of  its  neutrality, 
after  such  vessels  Lave  been  commissioned  as  public  ships  of  war  by  a 
belligerent  power,  whether  such  power  be  or  be  not  recognized  as  a 
sovereign  state  ? 

5.  Whether  Her  Majesty's  proclamation  of  neutrality,  recognizing  the 
belligerency  of  the  Confederate  States,  is  in  any,  and  what,  way  material 
to  the  qnestion  of  the  liability  of  Great  Britain  for  losses  sustained  by 
the  United  States,  in  consequence  of  the  acts  of  the  vessels  referred  to 
in  the  treaty  of  Washington ! 

6.  Whether  the  laws  of  Great  Britain,  during  the  civil  war,  were,  or 
were  not,  sufficient,  if  properly  enforced,  for  the  fulflUment  of  Her  Bri- 
tannic Majesty's  neutral  obligations? 

7.  If  a  vessel,  which  has  been  fitted  out  in  violation  of  the  neutrality 
of  a  neuti'al  state,  has  escaped  from  the  neutral  territory,  through  some 
want  of  due  diligence  on  tlie  part  of  the  neutral  government,  ought 
sucb  neutral  state  to  be  held  responsible  to  the  other  belligerent  for 
captures  made  by  such  vessel  ? 

If  ao,  to  what  period  does  this  responsibility  extend?  May  it  be 
modified  or  terminated  by  cironmstances  afterwanl  superveniug,  (as, 
for  instance,  by  assistance  afterward  rendered  to  the  vessel  by  an  inde- 
pendent power,  without  which  her  capacity  for  warlike  purposes  would 
liave  ceased,  or  by  her  entrance  into  a  port  of  the  belligerent  to  whom 
she  belongs,)  or  does  it  necessarily  extend  to  the  end  of  the  war  ? 

Furthermore,  does  this  responsibility  still  exist,  when  the  persons 
who  made  such  captures  were  insurgent  citizens  of  the  state  against 
which  they  waged  war,  to  whom,  upon  the  conclusion  of  the  war,  such 
illegal  acts  have  been  condoped ! 

8.  If  a  vessel,  which  has  not  been  fitted  out  or  armed  in  violation  of 
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tlie  ueiitrality  of  a  neutral  state,  is  afterward  permitteil  to  receive  sup- 
plies of  coal  ami  repairs  iu  a  ueiitral  port,  does  the  neutral  state,  in 
Tvhose  port  slie  receives  sncli  supplies  and  repairs,  iuenr  ou  that  aeoouut 
a  responsibility  for  her  subseriueut  captures,  or  any  of  tbeiii  f 
_  After  deliberation  a  majority  of  the  tribunal  decided  uot  to  require 
such  statement  or  argument  at  present. 

The  tribunal  then  decided  that,  iu  the  course  of  their  discussions  aiid 
deliberations,  the  agents  should  attend  the  conferences,  accompanied  by 
the  counsel  of  their  respective  governments,  except  in  cases  when  the 
tribunal  should  think  it  adviijable  to  conduct  their  discussions  and  de- 
liberations with  closed  doors. 

The  tribunal  then  determined  to  permit  publicity  to  be  ^iven  to  the 
statement  made  by  the  ageut  of  Her  Britiinnic  ilajesty  at  the  thin.1 
conference,  the  deehu-ation  of  the  arbitrators  made  at  the  Hfth  couti^r- 
ence,  the  subsequent  statements  of  the  agent  of  the  United  States  made 
at  the  sixth  contei'enee,  and  of  the  agent  of  Her  Britannic  Majesty  juade 
at  the  seventh  conference,  and  the  address  of  the  president  of  the  tribu- 
nal delivered  at  the  seventh  conference. 

The  tribunal  theu  adjourned  until  Monday,  the  15th  proximo,  fit  2 
o'clock  in  the  afreruuoit. 

riiEDEKICK  SCLOPIS. 
J.  C.  BANCKOFT  DAVIS. 
TESTE  EDEX. 
ALEX.  FAVKOT,  t^cci-eUn-y. 


PROTOCOL  IX. 

Efconl  of  the  proeccdhiffs  of  Hie  trlhiinaJ  of  arhiJi'iitimi  at  Ihc  '■mifureiiee 
'held  at  Geneva,  hi  Stcit.zerJand,  on  the  ITtth  of  Jnl!/,  1872. 

The  conference  was  held  pursuant  to  adjournment.   All  the  arbitrators 
and  the  agents  of  the  two  governments  were  present. 

The  protocol  of  the  last  conference  was  read  and  approved,  and  was 
signed  by  the  president  and  secretary  of  the  tribunal  and  the  a^'euts  of 
the  two  govemmeuts. 
Count  Sclopis,  as  i)resident,  said  that  it  would  be  necessary  in  the 
.>-."j,r  of  pr^cB^j.  fii^st  place  to  determine  the  method  and  order  of  proceeding 
in  the  consideration  of  the  subjects  referred  to  the  tribunal- 
Mr.  Sta?mptii  stated  that  he  had  prepared,  and  proposed  to  j-ubuiit, 
for  the  adoption  of  the  tribmial,  a  written  programme  on  this  i[UC-stioa. 
After  discussion  the  consideration  of  this  programme  wa>  .Icft-rred  to 
the  next  conference, 

The  tribunal  then  adjourned  until  Tuesday,  the  Idtli  ia^iaut,  at   i' 
o'clock  in  tlic  afternoon. 

FEEDERICK  SCLOPIS. 

J.  C,  BAXCBOFT  DAVIS. 

TEXTEEDEX 

ALEX.  FAVliOT,  S-eretan/. 
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PUOTOOOh  X. 

Eecord  of  the  proceedings  of  tite  tribuiuil  of  arUlmtion  at  the  tenth  con- 
ference held  at  Geneva,  in  Swiiserland,  on  the  16fA  of  July,  IBTJ. 

The  conference  was  lield  pursuant  to  adjournmeut.  All  the  arbitra- 
tors ami  the  agents  of  the  two  governments  were  present.     ^^^^  orprocM,v 

The  protocol  of  the  last  conference  "n-as  read  and  ap-  "^J^'^ffx^^i. 
proved,  and  was  signed  by  the  president  and  secretary  of  f.°^»  ™|^^^^^'^ 
the  tribnnal  and  tbe  agents  of  the  two  governments. 

The  following  programme,  submitted  by  Mr.  Strompili  at  the  last 
meeting,  was  taken  into  consideration  : 


, — IitdiMtimts  ginirales. 
1.  Qaestion  il  decider, 
IJ.  U^imitatiou  des  fuits. 
III.  Prinoipes  gen^i'anx. 


I,  Le  SiimUr: 
■a  FaitB. 

ftCoiiBiderauts. 
c  Jugemeut. 

II.  Le  2!aehfilJe : 
a  FaitB. 


nL  Le  Florida: 
a  Faita, 
6  CousidiSrants. 


IV.  V Alabama : 
a  Faits. 

i  Consid krauts, 
c  Jugeinent. 

V.  Le  Betribatioii : 
a  Fails. 

6  Coiisid^rants. 


VI.  Le  Geoysia : 
a  Faita. 

b  GoDsideranta. 
e  Jugement. 

VII.  Ze  Tallahassee,  on  le  Oluatee: 
6  Cousid^rauts. 


VIII.  Le  CMckamauija  : 
a  Faits. 

6  ConsidSrnutB. 
c  Jugemeiit. 

IX.  Le  Shenandoah ; 
a  Faita. 

S  Consid&rants. 


lilt    tribnnal    d'udjager 


"Et — Conclusion     et    aflJiidicaUon    definitive 


Sir  Alexander'  Oockburn,  one  of  the  arbitrators,  submitted  the  fol- 
lowing propositions  to  the  consideration  of  the  tribunal : 

1.  Tliat  tlie  complaint  of  tlie  Government  of  the  United  States  is  of  a  tlureefold 
cliaraoter,  and  may  be  stated  under  the  tliree  following  heads,  viz ; 

.  1.  That,  by  want  of  due  diligence  on  the  pai't  of  the  Britiah  government,  vessels  of 
war  irere  anffered  to  lie  equipped  in  porta  of  Hei'  Majesty,  and  to  depart  therefrom,  to 
the  ininry  of  Amerioan  commerce; 

2.  That  such  vessels,  having. been  i^ain  found  in  British  ports  or  waters,  trere  not 
seized  or  detained,  hut  were  suffered  to  go  foith  again  on  the  a.ime  destructive 

3.  That  auoh  vessels  received  «ndue  assistance,  or  ivere  peimitted  to  reonin  au 
unduly  long  time,  in  ports  withia  Her  Msjestyls  dominions 

II.  That  on  each  of  these  heads  of  compMiut  the  decision  of  the  ttibunal  must 
depend,  not  only  on  the  facta  relating  to  eaoh  vessel,  but  nJso  ou  the  piiuoiples  ot 
international  law  applicable  to  the  particular  subject 

III.  That  the  rational,  lo^onl,  and  most  couvenieut  course  to  be  pursued  will  Ije, 
before  yroceediug  to  deal  with  eacli  of  these  heads  of  r-omplamt,  to  consider  and 
/iot^..™...>e  what  are  the  principles  of  law  applicable  to  the  subject,  and  by  Tjliicli  the 


decision  of  the  tribunal  must  witiujately  bo  deteriniued. 
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IV.  That  it  will  be  convenient  to  take  tlie  three  lieads  of  couiplaiut  separately,  and 
in  the  order  liereiubefote  stated. 

V.  That  there  is  nothing  in  the  Tilth  article  of  tie  treaty  wLioh  prevents  the 
adoption  of  this  mode  of  proceeding,  the  ouly  object  and  eft'ect  of  that  article  being 
to  ioBnre  the  BepaFiite  consideration  of  the  tiiot*  I'elating  to  each  vessel,  and  a  separate 
and  distinct  judgmcut  of  the  tribnnal  on  the  compliui)ts  specilically  referable  to  each 
in  particular, 

VI.  That  the  contuderation  of  thoflrst-mentionedhead  of  complaint,  reference  heiug 
had  to  the  Vlth  article  of  tho  treat;;,  and  the  rnles  tlierein  laid  down,  necessarily 
involves  three  qnestiona  of  law;  the  first,  whatefteot  is  to  be  given  t«  the  term  "duo 
diligence,"  -with  reference  to  the  dilforeut  allegations  of  the  want  thereof  pnt  forward 
by  tho  United  States  Goverumeut;  the  second,  whether  the  general  principles  of 
international  law,  refeiced  to  in  sneh  Vlth  article,  have  relatively  to  the  rights  and 
duties  of  nentrals  any  and  what  effect  in  determining  what  constitutes  dne  diligence 
or  the  w^ant  of  it,  or  in  extending  or  liiuiting  the  iiahility  of  a  nentral  state  with 
referenco  to  this  head  of  complaint ;  tho  thint,  whether  a  government  acting  in  good 
faith,  and  honestly  iuteuding  to  fnlGll  the  obligations  of  nentralify,  is  to  be  held  Liable 
by  reason  of  mistake,  error  iu  judgment,  acuidentnl  delay,  or  even  negligence  on  the 
part  of  a  subordinate  officer. 

Vn.  That  it  will  be  convenient,  anil  indeed  necessary,  to  conmieuco  onr  proceeding* 
with  the  consideration  of  these  questions  of  law. 

VIII.  That,  looking  to  th»  difficulty  of  these  quwiioiis,  and  tho  conflict  of  opinion 
which  has  ariseu  among  distingoished  jiirists  on  the  present  contest,  as  well  as  to 
theii  vast  importance  iu  the  decision  of  the  tribnnal  on  the  matters  iu  <lispute, 
it  is  the  dnty,  as  it  must  bo  presumed  to  bo  the  wish  of  the  arbitrators,  in  the  interest 
of  inatice,  to  obtain  all  the  assistance  in  their  power  to  enable  them  to  arrive  at  a  just 
and  correct  conclnsiou.  That  they  ought,  therefore,  to  catl  for  tho  asaistanoe.  of 
the  eminent  counsel  who  are  in  attendance  on  the  tribunal  to  assist  them  with  their 
reasoning  and  learning,  so  that  arguments  scattered  over  a  mass  of  documents  may  l>e 
presented  in  a  concentrated  and  appreciable  form,  and  the  tribunal  may  thus  have  tho 
advantage  of  aU  the  hght  which  can  be  thrown  on  so  intricate  and  dif&cult  a  matter, 
and  that  its  proceedings  may  hereafter  appear  to  the  world  to  have  been  characterized 
by  the  patience,  the  deliberation,  and  anxious  desire  for  information  on  all  the  points 
involved  in  its  decision,  without  which  it  is  impossible  that  justice  can  be  dnly  or 
satisfactorily  done. 

After  discussion,  tbe  tribunal  decidetl  to  proceed  ffitli  the  ease  of  tlie 
Florida  at  tbe  next  meeting,  according  to  the  programme  of  ilr.  9t;Bm- 
pfli. 

Tlie  tribunal  then  ai^onrned  until  "Wedaesday,  the  ITth  instant,  at  1 
o'clock  ill  the  aftprnoou. 

FEEDEEICK  SCLOPIS. 

,1.  C.  BANCKOFT  DAVlfe. 

TENTEItDEN. 

ALEX.  FA\'R.OT,  Secretnrif. 


PROTOCOL  XL 

Record  of  the  iiroceedings  of  the  tribunal  of  ui'bitriiihn  c.t   the   clerciith 
conference,  held  at  Qenci-a,  in  Switzerland,  on  the  1 7th  of  July,  187J. 

The  conference  was  held  pursnant  to  adjournment.  All  the  arbi- 
trators and  the  agents  of  the  two  governments  were  present. 

The  protocol  of  the  last  conference  was  read  and  approved,  and  was 
signed  by  tbe  president  and  secretary  of  the  tribunal,  and  the  agents 
of  the  two  governments. 

On  the  proposal  of  Sir  Alexander  Oockbum  it  was  decided  that  the 
written  opinions  or  statements  read  by  the  arbitrators  to  the  tribunal 
should  be  printed,  and  distributed  to  the  arbitrators  and  to  the  agents 
and  counsel  of  the  two  governments.  ^-,  , 
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Tbe  tribimnl  tlieu  proceeded  with  the  consideration  of  tlio  ^^  ^^  ^^ 

case  of  the  Florida, 

The  confereuce  ivas  adjoiiraed  until  Friday,  the  lOtli  iustiint,  at  1 
o'^loclv  in  the  afternoon. 

FliEBEEICK  SCL0PI8. 

•r.  0.  BANUEOFT  DAVIS. 

TE>TTEEDE?T. 

ALEX.  FAYKOT,  ."^errctanj. 


I'EOTOOOL  XII. 

Jtecord  of  the  proceedings  oftJie  tribunal  of  arbitration  at  tin-  tirelfth  con- 
ference, held  at  Geneva,  in  Switzerland,  on  the  19f/i  of  Jul)/,  18T2. 

The  confereuce  was  held  pursuant  to  adjourument.  All  the  arbi- 
trators and  tbe  agents  of  tbe  two  governmeuts  were  present. 

The  protocol  of  the  last  conference  was  read  and  approved,  and  was 
signed  by  the  president  and  secretary  of  tbe  tribunal  and  the  agents 
of  the  two  goYeniments. 

The  tribunal  continued  with  the  consideration  of  the  case 
of  tbe  Florida.  ■r..,F,.„.^ 

The  tribnnal  decided  that  the  meetings  should,  for  the  present,  Im 
held  on  Mondays,  Tuesdays,  Wednesdays,  Thursdays,  and  Fridays. 

The  confereuce  then  adjourned  until  Monday,  tlie  22d  instant,  at 
half  past  12  o'clock. 

FREDEEICK  SCLOPIS. 

J.  C.  BAKOBOFT  DAVIS. 

TENTEEDEN. 

ALEX.  FAVEOT.  Secretari/. 


riiOTOOOL  XIII. 

I':'Cord  of  the  proeecdinga  of  the  tribunoi  of  arbitration  at  thi'  IliirtceiitJi 
eoiife'reiice,  held  at  Geneva,  in  8tcit^erlan<l,  on  the  i'2(7  of  July,  1872. 

The  conference  was  held  pursuant  to  adjournment.  All  tbe  arbitra- 
tors and  the  agents  of  the  two  governments  were  present. 

The  proctocol  of  the  last  conference  was  read  and  approved,  and 
was  signed  by  the  president  aiul  secretary  of  the  tribunal,  and  the 
agents  of  the  two  governments. 

.The  tribunal  continued  with  the  consideration  of  tlie  case  of  the 
Florida. 

Sir  Alexander  Coctburn,  as  one  of  the  arbitrators,  proposed  to  the 
tribnnal  under  the  fifth  article  of  the  tJ^aty  of  "Washington,  to  call  tor 
the  assistance  of  counsel  upon  the  effect  of  the  term  of  s,, ,  r-^ki,.,., ■, 
"  due  diligence,^  and  as  to  tlie  principles  of  international  law  3™!.""'"'i",""ai'" 
applicable  totbe  case  under  the  terms  of  that  article.  '~'°"- 

After  deliberation,  a  majority  of  the  tribunal  decided  that  it  does  not 
at  present  require  the  assistance  of  the  agents  and  counsel  upon  the 
point  proposed  by  Sir  Alexander  Oooliburu ;  but  that  it  reserves  tbe 
right  of  requiring  that  assistance  on  any  point,  if  necessary,  according 
to  the  fifth  article  of  the  treaty.  -->  i 
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The  trilmiiitS  also  decided  to  emi.siiler  at  the  next  fout'erence  the  caso 
of  the  Alabama,  aud  the  oiie.uii'iis  of  "due  dili^fiice,"  aiid  the  eli'ett 
of  a  commissiou  in  counectioii  with  that  vessel. 

The  coufereiice  was  ailjoiiriu'd  iiiitil  Thursday,  the  2oth  iiistaiit.  at 
Jjalfpa^st  li' o'clock. 

niEDERICK  SCLOPIS. 

J.  (■.  liAS<U(.)FT  DAVIi?. 

lENTEliltKN". 

ALEX.    J'A\'i;(")T.   .^rrrctcn. 


Pl-OTOroL    \[V 

1   I      1    I  I         tl     t    I        I  nt         t  in 

toihtcn       III    T<  iS     t  c  htJ         tl    -  tl     tJt      l^ 

The  couieieiice  wt-  Lelclini  iiiutto  Kl)oiiriii  eiit     All  the  irhiti  i 

jr^  toji  10  I  the  agent's  01  thw  two  (,o^»;iuiiieuta  weie  piesen 

1  ihe  iiototol  ot  the   1  st  coiiteieute  wi^  icatl  aulni 

■"•"  pio\ed    aud  wa«  iigued  \>\  the  \  ie'*uleut  aud  ge  letii;  o 

"    "        tie  tiibunal  ^^d  the  i^euts  ot  the  two  go\eimiieiit 

On  the  ii">posd  of  taioutlltiuiba,  is  one  ot  the  iiioitntoi  the  tr 
biiiiil  decide  1  to  lefjime  a  written  or  printed  stitemtut  oi  iiBumeur 
tioni  the  counsel  ot  Gieit  Bntam  upon  the  follow ii  „  jncstuu    oi  lav 

1    Ihe  question  of  due  dilioeuce  ^enei  ill-  consMkied 

-  The  1  eci  il  fiue  t  on  i^  to  the  ettect  of  tht  c  Mumi'j-iiou  ot  confe  ^ 
ente  shij    tt  w  u  eiitenu„  lilItl•^h  [    rts 

The '■petid  quL-itioii    i>  to  ^unl'es  (f  co  il  m  Liiti  1  i   i     t     i.3 
federate  ship's 

"\Aith  the  light  to  the  othei  lart.y  to  iei],>  eithci  .i.ill,  i.i  iii  niitm^. 
as  the  case  may  he. 

Baroii  dTtn.iubi'1  proposed  that  when  a  proposition  slionld  be  made  to 
the  tribunal,  the  ilisciissiou  of  that  proposition  sliould  ahvays  be  put  oil 
to  the  next  following  conference :  which  was  agreed  K\. 

The  tribunal  then  proceeded  with  the  case  of  the  Ahibama. 

The  tribunal  also  decided  to  consider  at  the  iiext  conference  the  casc- 
of  the  Sumter,  Xashville,  and  Chiekaiuanga,  suci'es'-ively. 

The  conference  was  then  ail iuurned  until  _\ioiidiiv,  thei'Dth  instant,  ii! 
half  psist  li;  o'clock. 

Fi!EDEJtiCK  .scr,or-is, 

.1.  C.  llANt_'i;Oi'T  DAVIS. 

TKXTEi;in:y. 

ALEX.  i'A\'i;t>T.  ^in-dari;. 


PP.OTt.lCOLXV. 

Record  of  the  i/rocceiliii(is  of  flic  trilntni'l   of  (iivilct(ti''ii  <(t  the  JiffecH'.h 
conference,  held  at  Ucitem,  in  .S(C(7.:er/((*id,  on  the  -2\'li(  of  July,  isl-J. 

The  conference  was  held  pursuant  to  adjournuient.  All  the  arbitra- 
nr],..i,  ,™„™«  tors  and  the  agents  of  the  two  governments  were  present. 
™,':;'-:i;i^ii;;'l'.i.';.  ^'l^^  protocol  of  the  hist  conlerenue  was  read  aud  a\i- 
•""■'^'^- '  proved,  aud  was  signed  by  the  president  and  secretary  of 

the  tribunal  aud  the  ageuts  of  ^,he  two  governuicuts, 
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Lord  Ti-Hiicnien.  agent  of  Her  Bntamiic  Mnjesty,  aniiouucecl  that  lie 
Lad  already  delivered  to  the  secretary  a  wiltten  statemeut  or  argiiinent 
from  the  eoiiDsel  of  Her  Britannic  Majesty  upon  the  tliree  questions  of 
law  required  by  the  tribnnal  at  tlie  preceding  conference. 

Tbe  tribunal  then  proceeded  ivith  the  cases  of  the  vessels  the  Sninter, 
the  yasbville,  and  the  Chickamanga,  as  decided  at  the  last  meeting. 

The  tribunal  also  decided  to  consider  at  the  next  conference  the  cases 
of  the  Obisvee  or  Tallahassee,  the  I'etribntioii.  iiud  the  Tuscaloosa. 

Tiie  conference  was  then  adjourned  until  Tuesday,  tbe  SOtli  instant, 
at  half  past  12  o'clock. 

FlIKDEltlfK  SCLOriS. 

j.  v.  iiaxckofx  davis. 
■j:extei:dex. 

ALEX.  FAVItOT.  S:>'Criiani. 


IT.OTOCOL  XYE, 

Becoi-fl  of  the  prweeiliiitin  of  flie  frihuiuil  of  arhitvmh'ii  at  the  su'teenth  con- 
fereiicc,  heUi  at  Ge'itev'a,  in  Sidt~erlaiid,  on  tlw  J0(/,  of  July,  lS7i'. 

The  conference  was  held  i>ursuant  to  adjoununeur.  Alt  the  arbitrators 
and  tbe  agents  of  tbe  two  governments  were  in'eseut.  ,  ,  .  „.„  , ,,  „ 

The  protocol  of  the  last  conference  was  read  and  approved.  ''■ 
and  was  signed  by  the  president  and  secretary  of  the  tribunal  and  the 
agents  of  the  two  governments.  , 

Tbe  tribunal  then  proceeded  witb  the  cases  of  the  vessels  the  Tusca- 
loosa, the  Tallahassee,  and  the  Retribution. 

Thetribtinal  also  decided  to  devote  the  next  conference  to  receiving 
the  written  or  oral  statement  or  argument  of  the  counsel  of  the  L'nited 
States,  in  reply  to  the  argnment  presented  at  tbe  hist  coufereuce  by  the 
counsel  of  Her  Britannic  ilajesty. 

The  conference  was  theu  udiouriied  nntn  3[oiidav.  the  jth  of  August, 
af  hidfi.asit  V2  oV-loek. 

FKEDKKICK  SCLOPI^:. 

.1.  C.  llAXCltOFT  DAVJS. 

Ti:yTF.i;i)KX. 

AL1-:X.   I'AVIIMT.  Sivrd'n-v. 


J'EOTOCOL  X\J1. 

Record  of  the ]>i-o(reilli){is  of  the  tribunal  of  (trliitniHoii  at  the  seventeenth 
eonfer'eiive,  helil  at  Geneva,  in  Sicitzerleuid,  on  thv  3f!i  of  Angtist,  1871*. 

The  conference  was  held  prasnant  to  adjournment.     All  the  arbitrators 
and  the  agents  of  tbe  two  governments  were  present.  „.,■  ,.,■,■,„„■,  ... 

The  protocol  of  the  last  conference  was  read  and  approved,  '''*:"■•■ 
and  was  signed  by  the  president  and  secretary  of  the  tribunal  and  the 
agents  of  the  two  governments. 

The  tribunal  proceeded  with  the  hearing  of  the  oral  argument  by  Jlr. 
E\-art8,  counsel  of  the  United  States,  in  reply  to  the  argument  presented 
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by  Sir  Eoundell  Palmer,  counsel  of  Her  Britanuie  Majosty,  at  tbe  fif- 
teenth conference. 

The  tribunal  then  adjourned  until  Taesdaj,  the  Cth  instant,  at  half 
past  lli  o'cloct, 

FREDERICK  SCLOPIS. 

J.  C.  BANOEOFT  DAVIS. 

TENTEEDEN. 

ALEX.  EAVROT.  Seoretarif. 


PROTOCOL  XVIII. 

Hecordof  the  proceedings  of  the  tribmml  of  arbitrfitinn  at  the  eighteenth 
conference,  held  at  Xjeneoa,  in  Switzerland,  on  the  Gtk  of  AitguM,  1872. 

The  conference  was  held  pursuaut  to  adjournment.    All  the  arbitrators 
and  the  agents  of  the  two  governments  were  i>resent. 
F..irt°T™<."iifra(      The  protocol  of  the  last  conference  was  read  and  approved, 
cushin,  ^^^  ^^^  signed  by  the  president  and  secretary  of  the  tribu- 

nal and  the  ageuts  of  tbe  two  governments. 

Mr,  Evarts  concluded  the  oral  argument  on  the  part  of  the  counsel  of 
the  United  States  in  reply  to  the  argument  on  the  part  of  the  counsel 
of  Her  Britannic  Majesty. 

Mr.  Cushing  delivered  to  the  tribunal  a  written  argument  on  the  part 
of  the  counsel  of  the  United  States  in  reply  to  a  portion  of  the  argu- 
ment presented  by  the  counsel  of  Her  Britannic  Majesty. 

The  tribunal  then  adjourned  until  Thursday,  the  8th  instant,  at  half 
past  12  o'clock. 

FEEDEEICK  SCLOPIS. 

J.  C.  BASOEOPT  DAVIS. 

TENTERDEN. 

ALEX.  FAVROT,  Secretary. 


PROTOCOL  XIX. 

Keeord  of  the  proceedbtgs  of  the  tribunal  of  arbitration  at  the  nineteenth 
conference,  held  at  Geneva,  in  Switzerland,  on  the  Sth  of  Augiist,  1872. 

The  conference  was  held  pursuant  to  adjournment.  All  the  arbitrators 
RttriboiBB  «,d-  and  the  agents  of  the  two  governments  were  present. 
...em  or  Br,  w^xa.  rpijg  protocol  of  the  last  conference  was  read  and  approved, 
and  was  signed  by  the  president  and  secretarj-  of  the  tribunal  and  thp 
agents  of  tbe  two  governments. 
The  tribunal  concluded  the  examination  of  the  case  of  the  Eetribution. 
Mr.  Wait*  delivered  to  the  tribunal  a  written  argument  on  the  part 
of  the  counsel  of  the  United  States,  in  reply  to  a  portion  of  the  argu- 
ment presented  by  the  counsel  of  Her  Britannic  Majesty. 

The  tribunal  then  adjourned  until  Wednesday,  the  14tli  instant,  at 
half  past  12  o'clock. 

FEEDEEICK  SCLOPIS. 

J.  C.  BANCROFT  DAVIS. 

TENTERDEN. 

ALEX.  FAVEOT,  Secretary. 
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PEOTOCOL  XX. 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  twentieth 
conference^  held  at  Geneva,  in  Switzerland,  on  the  lith  of  August,  1872. 

The  conference  was  held  parsnant  to  adjournment.     All  the  arbitrators 
and  the  agents  of  the  two  governments  were  present. 
M^'Ji^'Mf  v'"b.      The  protocol  of  the  last  conference  was  read  and  approved, 
■""■  '       and  was  signed  by  the  president  and  secretary  of  the  tri- 

bonal  and  the  agents  of  the  two  governments. 

Mr.  Bancroft  Davis,  in  reply  to  an  inquiry  from  Count  Sclopis  on 
behalf  of  the  tribunal,  stated  as  follows : 

The  claims  for  loaaes  growing  oi 
the  Boston,  and  the  V.  H.  Joy,  ar 
triliuDal. 

The  agent  of  the  United  States  haa  no  instrnctiona  regarding  them,  esOHpt  what 
appears  in  the  list  of  claims  presented  on  the  15th  of  Deoeinbei  last,  and  in  the  revieed 
list  of  claims  presented  on  the  15th  of  April  last. 

The  tribunal  directed  this  statement  to  be  recorded,  and  passed  to  the 
consideration  of  the  question  of  "  due  diligence,"  generally  considered. 
The  conference  was  adjourned  until  Thursday,  the  I51ii  instant,  at 
half  past  12  o'clock. 

PEEDBRIOK  SCLOPIS. 

J.  0.  BANCROFT  DAVIS. 

TENTEEDBN. 

ALEX.  FAVROT,  Secretary. 


PBOTOCOL  XXI. 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  ttcentp-first 

conference,  held  at  Geneva,  in  Switzerland,  on  the  15th  of  Avgwst,  1872. 

The  conference  was  held  pursuant  to  adjournment.  All  the  arbi- 
tratrators  and  the  agents  of  the  two  governments  were  ^^  ea-ki  .^  c«|Km^c^ 
present,  lXituZ,"o.  a" 

The  protocol  of  the  last  conference  was  read  and  approved,  and  was 
signed  by  the  president  and  secretary  of  the  tribunal  and  the  agents  of 
the  two  governments, 

The  tribunal  proceeded  to  consider  the  effects  of  the  commissions  of 
confederate  ships  of  war  entM'ing  British  ports,  and  the  supplies  of 
coal  in  British  ports  to  confederate  ships. 

Lord  Teuterden,  as  agent  of  Her  Britannic  Majesty,  submitted  the 
following  statement: 

Ah  the  tribunal  is  now  approaching  the  consideration  of  the  case  of  the  Georgia,  I 
beg  respectfuDj  t<i  submit  that  in  the  argiimnnt  of  the  United  States,  with  respect  to 
that  vessel,  (pagos  SS4, 3S5,]  it  is  (for  the  first  time)  suggested  that  tbe  British  govern- 
ment ought  to  have  informed  themselves,  by  inquiry,  what  ships  were  being  built  in 
^February,  1863,  for  the  Emperor  of  China ;  and  certain  iDferencue  appear  to  be  di'awn 
from  the  (assumed)  fact  that  they  omitted  to  do  so. 

In  oonsecinence  of  this  unforeseen  suggestion,  documents  have  become  njaterial, 
whi*^  did  not  appeal:  to  be  so,  when  the  appendices  to  the  British  case  and  counter- 
case  were  prepared,  and  which  were,  therefore,  not  included  in  those  appendices.  To 
elucidat«  this  point,  I  have  now  in  my  possession,  and  am  desirons  of  delivering  to  the 
(irbitrfitoTs,  copies  of  four  letters : 

No.  I.  From  Mr.  Hammond  to  Mr.  Lay,  the  agent  of  the  Emperor  of  China,  dated 
28th  February,  1863,  (in  which  the  inquiry,  which  the  United  States  suggest  as  proper 
to  liave  boon  made,  was  actually  made  by  Eacl  Russell's  direction ;) 
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No.  8.  From.  Mr.  Lay  to  Mr.  Hammond,  dated  3d  March,  1863,  (communicating  tlie 
information  desired;) 

No.  3.  From  Earl  Eussell  to  Mr.  Adams,  dated  5th  Marcb,  1863,  (coramnnicating  to 
Mr.  Adams  the  information,  so  obtained  from  Mr.  Lay;)  and 

No.  4.  From  Mr.  Adams  to  Earl  Buseoll,  dated  lltli  March,  1863,  (acknowledging 
the  receipt  of  No.  3.) 

Mr.  Bancroft  Davis,  as  agent  of  the  TJuited  States,  stated  in  reply : 
I  have  esaminod  the  letters  which  Lord  Teuterden  wishes  to  present.  They  appear 
to  contain  nothing  which  we  regard  as  important,  in  themsetyes ;  hn(  we  can  find  no 
anthority  in  the  teeaty  authorizing  the  tribunal  either  tfl  call  for  or  to  admit  new  evi- 
dence from  either  party  at  this  etago  of  the  proceedings.  I  most  leave  the  tribnnal  to  act 
upon  the  application  as  in  its  Judgment  it  may  eee  fit. 

The  tribunal  decided  to  receive  the  letters  from  Lord  Teuterden,  who 
thereupon  presented  them. 

The  tribunal  also  decided  to  consider  the  case  of  the  Georgia  at  the 
next  meeting. 

The  conference  was  then  adjourned  until  Priday,  the  16th  instant,  at 
12  o'clock. 

PEEDEEICK  SOLOPIS. 

J.  C.  BANCROFT  DAVIS. 

TENTEEDEN. 

ALEX.  PAVEOT,  Secretary, 


PROTOCOL  XXII. 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  twenty-sec- 
ond conference,  held  at  Geneva,  in  Switzerland,  on  the  IGth  of  August, 
1872. 

The  conference  was  held  pnrsuant  to  adjournment.    All  the  arbi- 
trators and  the  agents  of  the  two  governments  were  present. 

The  protocol  of  the  last  conference  was  read  and  approved,  and  was 
signed  by  the  president  and  secretary  of  the  tribunal  and  the  agents  of 
the  two  governments. 
Tbefieow..         The  tribunal  considered  the  case  of  the  Georgia. 

The  tribunal  decided  to  proceed  with  the  consideration  of  the  case  of 
the  Shenandoah  at  the  next  meeting. 

The  conference  was  adjourned  until  Monday,  the  19th  instant,  at  half- 
past  12  o'clock, 

FEEDERICK  SOLOPIS. 

J.  C.  BANOKOFT  DAVIS. 

TENTEEDEN. 

ALEX.  PAVEOT,  Secretary. 


PEOTOCOL  XXIIL 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  twenty- 
third  conference,  held  at  Geneva,  in  Switzerland,  on  the  19(ft  of  August, 
1872. 

The  conference  was  held  pursuant  to  adjournment.  AH  the  arbi- 
trators and  the  agents  of  the  two  governments  were  present. 

The  protocol  of  the  last  conference  was  read  and  approved,  and  was 
signed  by  the  president  and  secretary  of  the  tribunal  and  the  agents  of 
the  two  governments. 
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The  tribunal  considered  the  case  of  the  Shenandoah.        „bitt™r^Mli"r 

Count  Sclopis  having  expressed  some  doubts  concerning  !i.«eEtr"'     ' 

the  chief  point  of  this  discussion,  requested  the  tribunal  to  permit  the 

coiiusel  to  afford  further  elucidation  with  regard  to  that  point. 

The  tribunal  decided  to  hear  these  explanations  at  the  next  con- 


In  compliance  with  a  request  of  the  tribunal,  Mr.  J.  C.Bancroft  Davis, 
as  agent  of  the  United  States,  and  Lord  Tenterden,  as  agent  of  Her 
Britannic  Majesty,  respectively,  presented  to  the  tribunal  tables  of 
figures  relating  to  the  losses  for  which  compensation  is  claimed  by  the 
United  States,  with  explanatory  statements  and  observations. 

The  conference  was  adjourned  until  Wednesday,  the  21st  insf^ot,  at 
half-past  12  o'clock. 

FREDERICK  SCLOPIS. 

J.  C.  BANCROFT  DAVIS. 

TENTERDES. 

ALEX.  FAY  ROT,  Secretary. 


PROTOCOL  XXIV. 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  tweniy-fourfk 
conference,  held  at  Geneva,  in  Switzerland,  on  the  'list  of  August,  1872. 

The  conference  was  held  pursuant  to  adjournment.  All  the  arbitra- 
tors and  the  agents  of  the  two  governments  were  present.        Bhm..dc^:   .r. 

Theprotocol  of  the  last  conference  was  read  and  approved,  xrotths^clt^rj"" 
and  was  signed  by  the  president  and  secretary  of  thetribu-  FK.rid.ii.wMonie.. 
nal  and  the  agents  of  the  two  governments. 

The  tribunal  continued  the  consideration  of  tlie  case  of  the  Shenan- 
doah, by  hearing  explanations  from  Sir  Roundell  Palmer  and  Mr.  0- 
Cushing. 

|At  the  close  of  his  remarks,  Mr.  C.  Gushing  requested  to  be  informed 
by  the  tribunal  whether  the  questions  outside  of  that  of  enlistment,. 
on  which  the  elucidation  called  for  specially  turned,  remain  open  before 
the  tribunal. 

After  deliberation,  a  majority  of  four  to  one  declared  the  tribunal 
sufficiently  enlightened. 

Count  Sclopis  then  concluded  the  statement  of  his  opinions,  which  he 
had  not  completed  at  the  meeting  of  the  19th  instant. 

Sir  Alexander  Cockburn,  as  one  of  the  arbitrators,  then  proposed  to 
the  tribunal  to  require  further  elucidation  by  counsel  upon  the  follow- 
ing question : 

The  legal  effect,  if  any,  of  the  foot  that  the  Florida,  after  leaving  the  Bahamas,  did, 
Lefore  entering  on  her  employment  as  a  Teasel  of  war  and  taking  any  vessel  of"  the 
United  States,  go  into  Mobile,  a  confederate  port,  and  after  a  delay  of  four  months, 
proceed  from  thence  on  her  cruise  against  the  abippiug  of  the  United  States,  uader  the 
circumstances  appearing  in  the  evidence. 

The  tribunal  decided  to  adopt  the  proposal. 

The  conference  was  then  adjourned  until  Friday,  the  23d  instant,  at 
hall-past  12  o'clock. 

FREDERICK  SCLOPIS. 

J.  C.  BANCROFT  DAVIS. 

TENTERDEN. 

ALEX.  FAVROT,  Secretary.  i 
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PROTOCOL  XXV. 

Record  of  the  proceedings  of  the  tribunal  of  arhitration  at  the  twenty-fifth 
conference,  held  at  Geneva,  in  Switzerland,  on  the  23d  of  August,  1S72. 

The  conference  was  held  pursuant  to  adjournment.    All  the  arbitra- 
ijvcd  Ttniei*f.  tora  and  the  agents  of  the  two  governments  were  present. 
-bSr^S!S«SJd'  ii      The  protocol  of  the  last  conference  was  read  and  approved, 
2«£m  w  fTo'iiiS;  and  was  signed  by  the  president  and  secretary  of  the  trib- 
.a^ni«i«™.   '  ^jial  and  the  agents  of  the  two  governments. 

Lord.  Tenterdeu,  as  agent  of  Her  Britannic  Majesty,  read  the  following 
statement : 

Ab  ngeDt  of  Her  BritarDio  Majesty,  I  liave  the  honor  respectfully  to  represent  to  the 
tribunal  that  tbe  tables  of  claimB  wbiuh  were  pro  forma  presented  to  tbe  arbitrators  by 
the  ageDt  of  tbo  United  States  on  Monday,  19tli  instant,  bat  of  whicU  I  was  only  fur- 
nishea  with  copies  on  tbe  nijibt  of  the  21st  iustant,  contain  new  and  additional  claims 
of  the  following  description. 

1.  a.  Claims  for  wages  of  crews  of  captured  vesaela  from  time  of  capture. 

h.  Claims  for  logs  of  personal  etfects  of  officers  and.crews. 

There  is  no  evidence  as  to  the  number  of  tbe  crews,  nor  as  to  the  long  and  varying  po- 
riods  for  which  their  wages  are  calculated,  nor  as  to  aJiy  such  personal  effects  bavioB 
been  in  fact  lost. 

In  short,  these  claims  are  wholly  conjectural  Jit  amount  and  unsupported  by  any 
evideDce  whatsover. 

3.  Additional  claims  for  shares  of  vessels  not  clainied  for  npto  tbe  present  time,  e.g. : 
where  an  individual  claimant  has  only  claimed  for  four-fifths  of  the  value  of  a  vessel, 
an  arbitrary  claim  Je  now  advanced  for  tbe  first  time  on  tbe  part  of  tbe  United  States 
Government  for  tbe  value  of  the  remaining  fifth. 

It  is  not  alleged  that  the  part  owner  who  had  not  previously  claimed  has  now  given 
any  auliority  for  this  claim  to  be  advanced.  Tbe  strong  presumyition  indeed  is  that 
he  may  have  already  received  the  valae  of  bis  share  from  English  or  other  foreign 
insurance  companies,  with  whom  it  was  insured,  and  who  are  not  entitled  under  the 
treaty  to  advance  any  claim. 

3.  Claims  pcevioudy  presented  have  been  increased  in  amount  without  any  ground 
appearing  for  such  increase. 

The  total  amount  of  these  three  classes  of  claims,  which  are  now  for  the  first  time 
advanced  on  the  part  of  the  United  States  Government,  appears,  in  round  norabers,  to 
be  at  least  two  millious  of  dollars. 

Independently  of  the  fact  that  these  additional  claims  are  unsupported  by  any  evi- 
dence, it  is  my  duty  respectfully  to  submit  to  the  tribunal  that  the  additional  statement 
of  any  new  claims  whatever,  in  this  stage  of  the  arbitration,  for  the  purpose  of  influ- 
encing or  afteciing  the  judgment  of  tbe  tribunal  npqn  any  matter  withm  its  authority, 
is  contrary  to  the  provisions  of  the  treaty. 

The  treaty  contemplates  that  tbe  statements  of  facts  and  evidence,  constituting  the 
whole  case  of  each  party,  should  be  brought  before  the  tribnnal  witbiit  the  times  and 
in  tbe  manner  specified  in  Articles  3,  4  and  5,  subject  only  to  such  further  statements 
or  arguments  as  under  Article  5  the  arbitrators  may  think  fit  to  require  or  permit  for 
the  ducidation  of  any  point  contained  in,  or  arising  out  of,  the  documents  previously 
put  in  by  either  party. 

I  have  also  to  submit  that  the  introduction  of  such  additional  claims  is  not  author- 
ized by  the  request  made  by  the  arbitrators. 

This  request  was  that  comparative  statements  of  the  results  in  figures  of  tbe  claims 
already  made,  as  appearing  in  the  papers  previously  presented,  accordinf^  to  the  views 
of  tbe  respective  parties,  should  be  prepared,  with  explanatory  obsei-vations,  and  laid 
before  tbe  tribunal,  and  it  could  not  have  been  inteuded  to  afford  the  opportunity 
for  bringing  forward  new,  or  increasing  former,  claims. 

Under  these  circnm stances,  T  respectfully  request  the  arbitrators  to  disallow,  as 
unauthorized  by  them,  and  as  contrary  to  the  treaty,  the  tables  containing  such  addi- 
tional claims,  presented  by  the  agent  of  tbe  United  States,  and  the  memorandum  re- 
lating to  them,  without  prejudice  to  bis  right  to  present  otiier  tables,  accompanied  by 
any  explanatory  observations,  which  shall  be  limited  to  tbe  particular  claims  already 
set  Ibrth  in  tlie  case  and  counter-case  of  the  United  States,  and  tbe  appendices  thereto. 

The  tribunal  decided  to  adjourn  the  consideration  of  this  matter  until 
the  next  conference. 

Sir  Koundeil  Palmer,  as  counsel  of  Her  Britannic  Majesty,  then  read 
the  argument  required  by  the  tribunal  ou  Sir  Alexander  Cockbn^s. 
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proposal,  upon  the  question  of  law  mentioned  in  Procoeol  SSIV,  and 
Mr.  Evarts,  as  counsel  of  tlie  United  States,  replied  to  it. 

On  the  proposal  of  Viscount  d'ltajaba,  one  of  the  arbitrators,  the 
tribunal  decided  to  adjourn  until  the  nest  conference  the  further  dis- 
cussion upOD  the  Florida,  and  to  proceed  with  the  definitive  vote  ou 
«ach  vessel  separately. 

The  tribunal  then  decided  that  it  had  to  consider  only  such  vessels 
with  regard  to  which  claims  were  presented  in  the  case  and  counter-case 
of  the  United  States;  every  other  question  being  consequently  under- 
stood as  dismissed  from  consideration. 

Count  Sclopis,  as  president  of  the  tribunal,  having  read  the  Article 
Vil  of  the  Treaty  of  Washington,  asked  the  tribunal  whether,  as  to  the 
Sumter,  Great  Britain  has,  by  any  act  or  omission,  failed  to  fulfill  any  of 
the  duties  set  forth  in  the  three  rules  mentioned  in  Article  VI  of  the 
treaty,  or  recognized  by  the  principles  of  international  law,  not  incon- 
sistent with  such  rules. 

The  tribunal  unanimously  replied  "No." 

The  same  question  was  asked  as  to  the  Nashville,  and  the  tribunal 
unanimously  replied  "STo." 

The  same  question  was  renewed  as  to  the  Retribution. 

Mr.  Adams  answered  "Yes,  for  all  the  acts  of  this  vessel." 

Mr.  Staempfli  answered  "  Yes,  as  to  the  loss  of  the  Emily  Fisher." 

Sir  Alexander  Cockburn,  Viscount  d'ltajuba,  and  Oount  Sclopis  an- 
swered "  No." 

The  same  question  was  asked  as  to  the  Georgia,  and  the  tribunal 
unanimously  answered  "  No." 

The  same  question  was  repeated  as  to  the  Tallahassee  and  Chicka- 
mauga,  separately,  and  the  tribunal  unanimously  answered  "No"  for 
each  of  these  vessels. 

The  same  question  having  been  repeated  as  to  the  Alabama,  the  tri- 
bunal unanimously  answered  "  Yes." 

The  same  question  was  renewed  as  to  the  Shenandoah,  and  Mr.  Adams, 
Mr.  StEempfli,  and  Count  Sclopis  answered  '-  Yes ;  but  only  for  the  acts 
committed  by  this  vessel  after  her  departure  from  Melbourne  on  the 
18th  of  February,  1865."  Viscount  d'ltajuba  and  Sir  Alexander  Cock- 
burn  answered  "  jlo." 

The  definitive  vote  on  the  Florida  was  adjourned  until  the  uext  meet- 
ing. 

The  conference  was  then  adjourned 'until  Monday,  the  26th  instant, 
at  half  past  12  o'clock. 

FEEDEEICK  SCLOPIS. 

J.  C.  BANCROFT  DAVIS. 

TENTERDEN. 

ALEX.  FAVEOT,  Secretary. 


PEOTOCOL  SSVI. 

Record  of  the  proceedings  of  the  tribunal  of  arUtratton  at  the  twenty-sixth 
conference  held  at  Geneva  in  Switzerland,  on  26th  of  August,  1872. 

The  conference  was  held  pursuant  to  adjournment.  All  the  arbitra- 
tors and  the  agents  of  the  two  governments  were  present.       i-<j^r  j  „^^hL 

The  protocol  of  the  last  conference  was  read  and  approved,  nnrj°Xi.Lo.* 
and  was  signed  by  the  president  and  secretary  of  the  tribu-  ^J^'^'^^ 
nal  and  the  agents  of  the  two  governments.  ^uSli, 
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Lord  Tenterden,  as  agent  of  Her  Britannic  Majesty,  delivered  to  the 
tribunal  and  the  agent  of  the  United  States  tables  of  figures  relating 
to  the  claims  contained  in  the  tables  presented  on  the  part  of  the 
United  States  on  the  19th  instant. 

The  tribunal  concluded  the  diseaasion  of  the  question  concerning  the 
entrance  of  the  Florida  into  Mobile,  and  her  stay  at  that  port,  and  pro- 
ceeded to  the  definitive  vote  on  this  vessel. 

Count  Sclopis,  as  president  of  the  tribunal,  having  asked,  under  the 
VII  article  of  the  treaty  of  Washington,  whether,  as  to  the  Florida, 
Great  Britain  had,  by  auy  act  or  oinission,  failed  to  fulfil  any  of  the  du- 
ties set  forth  in  the  rules  mentioned  in  Article  VI  of  the  treaty,  or  re- 
cognized by  the  principles  of  international  law  not  iueonsisteut  with 
such  rules,  Mr.  Adams,  Viscount  d'ltajnba,  M.  Stsempfli,  and  Count 
Sclopis  answered  "  Yes,  "  and  Sir  Alexander  Cockburu  answered  "No." 

As  a  question  of  principle,  the  tribunal  then  unanimously  declared 
that  Great  Britain  should  be  considered  as  responsible  for  the  tenders 
in  the  same  degree  as  for  the  vessels  to  which  they  were  attached. 

The  same  question  as  had  been  put  with  regard  to  the  Florida,  was 
next  asked  by  Count  Sclopis  as  to  the  Tuscaloosa,  a  tender  to  the  Ala- 
bama, and  the  tribunal  unanimously  answered  "  Yes. " 

The  same  question  was  asked  separately  as  to  the  Clarence,  the  Ta- 
cony,  and  the  Archer,  as  tenders  to  the  Florida,  and  Mr.  Adams,  Mr. 
StEempfli,  Viscount  d'lt^uba,  and  Count  Sclopis  answered  "Yes,'?  for 
each  of  these  vessels,  and  Sir  Alexander  Cockburn  answered  "No"  for 
each  of  these  vessels. 

The  tribunal  then  proceeded  to  the  consideration  of  the  representa- 
tion made  by  the  agent  of  Her  Britannic  Majesty,  at  the  last  confer- 
ence. 

Mr.  J.  C.  Bancroft  Davis,  as  agent  of  the  United  States,  read  the  fol- 
lowing statement  in  reply: 

L'agent  de  saMajeatfi  britanniq^ue  a  presents  au  tribnnalnn  memorandum  destin€ 
i  critiqiier  le  rSauni6  des  indeianit^s  demandlScH  par  lea  Etats-Unis,  et  daoa  ieqiiei  le 
tribunal  est  pri6  de  remettre  ce  r^sum^  k  Tajrent  des  Etata-Unis  comma  uon  avenn. 

L'agent  des  Etats-XJnis  soutient  respeotueusement  que  son  r^aumiS  est  parfaitement 
en  r^le  et  en  tout  conforme  aux  droits  des  Etata-Unia  aussi  bien  qn'^  la  demande  par- 
ticuliiire  du  tiibunal. 

I.  1.68  objections  de  l'agent  deaaMajoatfibritanniqne  portent  svirles  points  enivants: 
a)  Lee  gages  dee  ^quipagea  des  navires  captures  par  lea  vaisseaux  arin^a  des  conK- 

h)  Les  pertea  dea  peraonnes  de  ci 

c)  Des  parties  indiviafies  d'un  i 
a  bleani  originanx ; 

d)  Augmentation  pr^tenduo  du  montaiit  total  des  riiclamatious. 
9.  L'agent  de  sa  Majestfi  btitannique  objecte  ausai : 

a)  Ell  matifere  de  forme ; 

i)  En  matj^re  de  competence. 

Nous  rdpondrona  aei-iatim  il  toutea  ces  objections : 

1.  Quant  k  la  forme,  il  est  Evident  que  les  arbitres,  pour  faciliter  Icura  inveatigatioua, 
ont  deair^  avoir  soua  lea  yens  un  abr^g^  comparatif  de  ce  que  lea  Etats-Unis  r^claraent 
et  de  la  critique  de  ces  r^damationa  par  I'Angleterre,  critinne  portant  aur  lea  obilTrea 
auasi  bien  que  snr  lea  ohefs  des  r^lamationa.  Cea  r&Diu&  faita  par  les  denx  parties 
ne  lient  d'aucune  manifere  lea  arbitres :  ce  aont  t«ut  aimplement  des  renseignementa 

Eropres  i,  gutder  le  tribunal  ^  travera  la  masse  de  chiffrea  et  de  d<5taila  renfermSs  dane 
«  mSmoires  et  lea  piices  jastifioatives  dea  dans  gonvernements. 

I/agout  de  aa  Majesty  britannique  pretend  que  les  Etats-Uni*  doivent  calquer  leur 
r^um^  sur  le  module  du  r^aum^  de  I'Anglettirre,  non-aeulement  quant  i  la  forme,  maia 
anaai  quant  au  fond.  C'eBt-i:-dire  que,  s'il  plait  fb  I'Angleterre  d'oraettre  (tans  son  t6- 
snm^  quelqne  chofde  reclamations,  I'Am^rique  doit  auaai  I'omettre.  Ce  aerait  une 
Strauge  table  eynoptique. 

La  raiaonraquiertl'esplioatioudes  diffStences  qui  existent  entre  lea  ohiffresde  chaqne 
chef  de  reclamations.    Mais  eUerequiert  aussi  I'explioation  des  differences  qui  e   *  ' 
entre  les  che&  mSmea  des  leclomations.     Sans  cola,  I'Angleterre  n'aurait  qn'L  aoi 
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dans  ion  r^sumfi  le  chef  des  aBSuraaees,  on  oelui  dos  frota,  ou  oelai  d'un  navire  quelcon- 
que,  pour  soustraira  oe  ohtif  i,  la  oonuaissaDce  dea  arbittes.  Ce  ne  aerait  piks  le  moj-ea 
de  rouseigner  le  tribunal,  mais  plofit  celui  de  le  tromper.  Una  telle  id^e  a,  I'air  d'uae 
plaiaanterie,  et  iinllemeDt  d^iue  object-ion  gt^rieuso  au  tableau  des  £tats-UDis. 

Le  tribunal  esaminera  les  r^surais  des  dous  gouvernementB.  i  la  iuniifere  de  ces 
T6aum4a,  le  tribunal  esaminera  tous  lea  documents  relatifs  compris  dans  les  lu^iDoiroa 
et  ooutre-m^moireB  lies  deux  goiiyernoments.  Cest  le  droit  et  c'est  le  devoir  de  cbaciue 
gouvernement  deaoumettra  an  tribunal  lea  preuves  respectives  sans  retranobemeut 
d'uu  cAt^  et  Sana  aupprasaion  da  I'autre.    Alora  le  tribunal  jugera. 

II.  Quant  ^  la  compStenoe: 

a)  Le  tri^t^  corapreiid  ioates  les  i-^lamations  des  ^tata- UnU  gut  sont  dfyiga&s  sous  le 
nom  giadriqae  de  riclainatiims  de  VAIahanta. 

&)  Le  tribunal,  par  sou  opinion  prSliminaire,  a  limits  la  gfin^ralitfi  de  cea  mots,  en 
^artaut  des  rSclamationa  certaines  pertes  uatioualea  alMgu^ea  par  les  IJ^tata-Unis. 

Maia,  ii  la  auite  de  cette  opinion,  le  tribunal  roste  aaiai  de  la  question  de  toutes  ies 
T^clamationa  faites  par  lea  Etata-Unis  dans  I'intSrSt  deaindividua  Ids^,  et  compriaes 
sons  le  nom  g^D^cique  de  rMamationa  de  I'Alabaraa.  ; 

Les  pertes  dea  ofBciers,  et  en  g6n6ral  dea  rSquipages  dea  navirea  captures,  ne  aont  pas 
moins  valables  quo  celles  dea  armateurs  et  dea  aaaurenrs.  Le  doute  eat  imposaible  ^ 
cet  figard, 

e)  Dea  rficlamationa  pour  lea  pertes  personiielles  dea  Equipages  dea  navirea  capturiSa 
sont  formuldes  de  la  manifera  la  plus  explicite  dans  le  miSnioire  dos  fitata-Unis,  comma 

"  R^lamations  pour  fiommagea  ou  mauYi 
qui  ont  6x&  le  r&ultat  de  la  destruction  dee 
pr^o^entea. 

"n  cat  impoaaible  i  present  pour  lea  fitats-Unis  de  eoumottro  au  tribunal  un  litat 
d^tailliS  dea  dommagea  ou  mauvais  tTaitemeota  personnels  qui  sont  r^sultda  de  la  de- 
struction de  ebaque  elaaae  do  vaiaaaaux.  Les  omciars  et  TSquipage  de  chaque  vaiaaeau 
avaient  droit  ilia  protection  du  drapeau  ani6ricain;  leura  reclamations  doiveut  4tre 
inclases  dans  !a  Bomme  tota'e  qua  ia  tribunal  pent  allouer.  D'aprba  les  ^I^menta  d'ap- 
ptdciation  qui  leur  aont  fournis,  il  ne  sera  pas  difficile  aujt:  arbitrea  de  conualtre  les 
noms  et  le  tonnage  dea  bfltimanta  ddtruita,  de  determiner  le  nombce  de  ces  bardis  ma- 
rina aana  ressoarces  qui  ont  €t6  privfo  ainai  de  lours  moyeus  de  aubsistence  et  do  fiser 
la  Bomme  totale  qui  de  ce  cbefdevraitetreplac^  dans  les  mains  des  !^tats-Unia.  Elle 
ne  peat  pas  &tre  iufdrieure  ft  dea  centaines  de  mille  dollars  ai  elle  pout  s'dlever  &  dea 
inillionB.    (Traduction  franfaiae,  pp.  a77,  37S.) 

d)  Nous  priona  les  arbitrea  de  lire  ces  eitraita  attentiyement.  lis  verront  que  les 
Gtata-Unia  ont  prSgent^  les  r^clamatioua  da  cette  classe  da  la  maui^ra  la  plua  claire  et 
lapluapositive,  oommeuu  chef  capital  dcsiudomnitesdemaud^aa  il  la  Grando-Bretague. 

Nous  ^joutoDB  que  oe  aont  dea  r6clamaCiana  riSallas  at  mdrit^es. 
L'inoertitude  du  cbiEfre  ne  unit  pas  il  sa  rf^clamation. 
Nous  anrona  plna  tard  quelque  chose  ii  dire  Ji  ce  snjat. 

e)  Les  pertea  d'e£fets,  soit  d'offioiers,  soit  de  matelots,  sout  expreas^menl  r^cit^ea  dana 
plusieurs  cas.  Dana  lea  aiitrea,  oea  pertes  sont  estim^es  d'aprits  le  chiSre  des  pertea 
actuelle  merit  exprimSea. 

Quant  au£  gagea  et  au  cbifEre  des  ^uipages,  nous  avona  eaaay€  de  rassembler  toua 
lea  renseiKueinenta  poasiblea,  et  nos  estimations  sout  fondles  sur  les  faits  d^veloppSa 
daua  les  pifecea  jastiGcativea. 

Nous  distinguona  eatre  lea  gages  des  Equipages  des  baieiiiiers  et  ceux  dea  narirea 
marchauds  propremeut  dita. 

Pour  lea  deux  classes  de  navires  lea  gages  ont  6tS  perdua,  ou  par  les  armateurs  qui 
les  avaieut  paySs,  ou  pour  lea  ^quipa^ea  qnj  ne  lea  avaient  pas  re^us. 

Pour  les  baleiuiers,  la  perto  ^tait  plus  s^rieuse,  parce  qua  dans  la  plupart  dea  cas  le 
Qloutaut  dea  gagea  ae  fisLait,  eu  tout  on  eu  partie,  aclunica  bSnd&oes,  et  les  famillea  des 
matuluta  rece^'aient  de  I'armateur  uue  partie  notable  de  ces  gages  pendant  le  teuipa  dti 


nenf  premiers  mois  d'un  t( 
dana  lea  troia  moia  fL  venir. 

De  douK  choaes  I'une;  pour  iuderaniaer  cea  gena,  il  fliut  leur  allouer,  ou  des  bdufifioea 
en  perspective,  ou  dea  gagea  ae  rapportant  &  cea  b^a^Boes. 

Pour  lea  navirea  marchaada,  il  pent  ae  faire  que  la  question  dea  gages  des  matelots 
soit  conipliquSe  de  la  question  des  frets.  En  supposant  que  lea  iademnitiSa  demand^es 
sous  le  chef  de  fret  soient,  comme  nana  le  croyous,  les  pertea  actaellea  dea  armateurs 
dans  cette  relation,  il  a'ensuit  one  nous  avons  droit  it  @tre  indemuia^  pour  les  gages. 

Pour  la  plupart  dea  narirea,  les  Etata-Unis  rficlameut  pons  la  nom  de  gagea  la  perte 
du  tempa  dea  matalota.aaasibien  que  lea  fraiadeleur  transport  du  liende  capture  aux 
liens  respeotifa  de  lent  rSaidenoe  habituelle;  et  aoua  ce  chef  nous  allouons  desa^ges  . 
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durant  sis  moia  oq  durant  neuf  mois,  selon  c[ae  la  oaptare  a,  6t^  faite  dans  les  eaus  do 
I'Atlantique  oa  bien  da^ns  celles  du  Pacilique. 

En  effet,  nous  donnoDs  dea  gages  doubloa,  pondaat  troia  mois  pour  le  premier  oaa  et 
pendant  qnatre  mois  et  demi  pour  le  aecoud  cas.  Quoique  ceci  ne  soit  qu'une  estima- 
tion, le  r^nltat  est  an-deasoua  de  la  Y^rit6  plutQt  qn'au-dessus. 

Noaa  arons  estiin^  le  ohif&e  de  I'^nipage  de  chaqne  navire  conlbrm^ment  aiix 
donates  i^u'on  troove  dans  nos  pieces  justificatives,  en  diabinction  da  chiSre  dea  balei- 
niera,  quin^cessiteat  un  plaa  grand  nombre  d'hommea  que  les  navires  marchands. 

m.  Lea  £tats-UQla  r^lament  ponr  toatea  les  parties  indivis^ea  d'uu  navire,  eoit  que 
le  propri^taire  d'une  partie  miaenre  quelconque  paraiase  on  nou,  parce  que  les  £tatis- 
Unia  anront  k  r^pondre  ^  tons  les  propri^taires  dans  le  cas  oil  le  tribunal  accordetait 
en  bloc  une  somme  aax  £tata-Unia.  Sans  oela,  il  y  aurait  injustice  6vidente.  I/objet 
du  traits  est  d'tudemniser  lea  !E!tata-Unis  pour  toutes  lea  pertes  subies  pat  lenrs  citoyens, 
et  non  d'imposer  une  partie  de  oette  iudemnifioation  au:  £tats-Unia  euz-mSmes. 

IV.  L'a^i^Dt  de  sa  Majesty  britannique  objecte  que  noua  avons  aagment^  le  montant 
dea  reclamations  en  ajoutant  lea  chifires  appartenant  aux  trois  cbe&  suivants  : 

Gages $939,597 

Effets 441,050 

lut^rSts  indivis^s 42,273 

1,422.920 

II  s'agit  de  moina  d'uu  million  ot  derai,  et  non  des  denx  milliona  allSgn^s  dana  le 
memorandum  de  I'agent  de  sa  Majesty  britannique. 

dire  qu'il  y  a  de  plus  uneadditioa  4  la  valenr  de  certains  navires.    C'est 
I  I'expert  ernplojfi  dans  les  caJcuIs  relatifo  ^  cea  navires.    Cette  errour  est 
■rigi;o  dans  aiie  note  plac^e  ^  la  suite  dc  ce  memorandum, 
e  temps,  onus  avous  mis  de  cdt4  les  reclamations  foud^ea  aur  dea  b6a€- 
,      tive,  qui  eat  le  double  dea  additions  faites. 
T.  Enfin,  et  pour  r^umer  le  d^bat : 
L'Augleterre  a  compost  un  tableau,  non  dea  faita  actuals,  mais  tout  d'eatimations, 
d' appreciations  et  de  moyenuea  arbitrairea  et  aupposSes. 

Notre  tableau  est  compost  de  feits  aotnela  et  prouv6a,  pour  la  plupart,  avec  un  petit 
nombre  d'apprSciationa  tefes-aimples,  et  celles-ci  foodies  sur  dea  preuves  et  des  ai    ' 
iSvidentes  et  appuy6es  par  les  documents. 

Nous  avons  pleinement  le  droit  de  nona  plaindre  du  tabloaa.  toot  entier  p 
nom  de  I'Angleterre ;  elle  n'a  h  eritiqner  que  quelquea  chiffres  secondai'rea  du  mfeme  ordre 
appartenant  au  memorandum  des  Etata-Unis. 

L/agont  de  sa  Majeat6  paratt  aupposer  quo  lea  fitata-Unis  out  en  I'intention,  dana 
tout  ceci,  do  preparer  notre  estim^  de  macifere  a  exercer  une  influence  facheuae  aur  la 
conscience  dea  arbitrea.  Eat-ce  le  tribunal  qu'on  soupsonne?  Est-ce  I'agent  des  iStata- 
Unia !  On  pourrait  s'y  m6prendre.  On  pourraiC  m6me  iraputer  de  tela  motifs  k  I'agent 
de  aa  Majeate.  Maia  ce  no  serait  digne  ni  de  Ini,  ni  de  nous,  en  vue  des  relations  cour- 
toises  dea  agents  et  dea  conseUs  dea  deus  gonvemementa. 
Mais  ft  qnoi  bou  cette  critique  de  part  ou  d'autre  ? 
Si  lea  arbittes  allouent  une  aomme  en  bloc,  cette  somme  sera  nScessairemen  C  une  ap- 

Sreciatinn  en  partie,  sans  qnoi  le  r^aultat  des  travanx  des  arbitrea  no  serait  pas  one  in- 
emnillcation  reeUe  dea  fltats-Unis. 

S'il  y  a  quelquea  d^fants  aecondairea  dans  lea  prenves  des  :£tata-Unis,  il  y  a  un  manque 
presqne  total  de  prenvea  deSnica  de  la  part  de  la  Grande- Bretagne. 

Mais  si  le  tribunal  renvoie  oea  reclamations  &,  dea  aasessenra,  I'Angleterre  sera  tenue 
par  lea  stipulations  du  traite  de  payer  aus  :£tata~Uuia  la  somme  adjugee  par  lea  assea- 
aeurs,  aana  restriction,  ni  de  preuves  affirmatives,  ni  de  prouves  negatives.  Alore,  lea 
mateiota  qui  n'ont  paa  presents  leura  reclamations,  et  m§ine  les  armatenrs,  assureurs  ou 
autrea,  auront  le  droit  de  reolamer  devant  les  aaaesaeurs.  Tel  eat  le  sens  evident  du 
traite. 

En  attendant,  tout  oe  qui  se  foit,  soit  de  la  part  de  FAmerique,  aoit  de  la  part  de 
I'Angleterre,  tend  £k  essayer  d'edairer,  par  lea  moyena  qui  aont  It  notro  disposition,  le 
jugement  du  tribunal. 

Enfln,  nous  protestona  centre  oertainesappreciationadu  traite  de  Washington,  qui  aont 
ou  expnmeea  ou  impliqueea  dans  le  memoire  do  I'agent  de  la  Grande-Bretagne,  aana 
noua  arrSter  pour  les  discuter  ici. 

A-— Les  reclamations  pour  les  gages  des  baleiuiors  et  dea  pScbeura  des  na- 
vires  detmits  ou  detenna  par  1' Alabama,  par  le  Florida,  ou  par  le  Sbenan- 
doab  apr^  aa  sortie  de  Melbourne,  (la  correction  etant  faite  des  errenrs 
noteea  dans  le  memorandum  qui  accompagne  nos  tableaux,}  eatimeea 
d'apr^a  les  prenvea  soumiaes,  a'eifevent  k 
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Ce  tnontant  doit  gtre  sonstrait  de  la  Homme  totale  dans  le  sommaire 
aonex^,  Bt  le  tribunal  accords  les  r^clamatious  des  baleiniers  pour  la 
p@cbe  perspective  et  pour  I'interruptiou  du  voyage. 

S. — l>ea  riolamations  pour  les  gages  des  officierBetdeshommes  des  navires 
marchands  ainsi  d^tmits  ou  detenus,  estim^es  d'aprfes  lea  preuvea  hou- 

mises,  s'lSlfeventit.... $408,070  00 

Qnelquea-UDsdes  navires  d^truite  oa  duteous  Staient  siir  lost.  En  tous 
caa  paroils,  nous  insiatons  sue  oo  que  le  ttiliunal  nous  accorde  le  total  des 
gftgea  r6clam6a.  Plusieuts,  oa  jn6me  la  plupart,  des  navires  ^taient 
ohargiSa  de  fret.  Dans  tons  les  oas  ou  le  tribunal  est  convaincn  que  le  fret 
r^lam6  est  fret  pur,  il  doit  accorder  les  rSolamationa  pour  gagea ;  mais 
dana  tous  lea  cas  oil  le  tribanai  eat  convainou  que  la  r^olamation  pour 
fret  est  pour  fret  brut,  il  doit  refuaer  d'accorder  lea  rficlamatious  pour 
gagea.  Ceei  eat  expos^  d'une  manifere  tifes-pr^eise  dans  le  memoraudura 
qui  aceompagne  noa  tableaux. 

C  • — Les  estimations  des  r^clamationa  pour  lea  effets  peraonnela  des  ofGciera 

et  des  hommes  dea  navires  ainai  d^truitd  ou  detenus  a'^l^veut  ^ 431,000  00 

lies  £ltats-Uuis  insistent  sur  oe  qu'il  leur  aoit  accord^  la  somme  totale 
de  ces  r^tamations. 

D. — Les  tableaux  pr^sent€s  par  I'agent  des  Etata-Unis  comprenaient  tous 
lea  navires  dStruits  par  le  Sbenaudoah.  Depuia  que  ces  tableaux  out 
6t6  terminiSs  le  tribunal  a  d^cid^  que  la  Grande- Bretagne  n'est  pas  re- 
sponsable  des  actes  du  SbenaudoaJi  avant  sa  sortie  de  Melbourne.  Le 
montantdesr^olamationa ^d&luireparBuitede cetted^cisions'dlfeve^  ..     453,390  49 

K. — II  y  a  une  errear  palpable  de  la  part  du  comptable  dans  le  tableau 
intitulfi  "Shenandoah,  supplement, claase  A."  LavalearestimSedebuit 
navires  dfitenus  (o'est-i-dire,  {80,000  ehacnn)  fut  retenue  par  le  oomptable 
par  migarde,  et  joiute  aux  cbiffres  de  la  colonne  dea  totaux  de  pertea. 
Dans  la  discussion  d^taillfo  devant  le  tribunal,  ou  ae  eerait  aperf  u  tout 
de  auite  de  oette  erreur,  qui  6tait  demeurSe  inapersue  daus  la  h&te  des 
pr^paratift  pouj  r^diger  les  tableaux.  On  foumit  ci-inclus  ua  tableau 
nouveau  aous  le  m§me  titre.  Le  montant  de  cette  erreur,  qui  se  trouve 
corrig^  iei,  est  de 640,000  00 

F. — L'expos^  r^via^  ci-joint :  totaux  des  reclamations  comparles,  exhibe 
ces  correotiona:  c'eat-i»-dire,  que  les  montants  D  et  E,  qui  tf^lfeveot  i 
$1,093,290.49,  sont  d^duits. 

C'est  au  tribunal  k  decider  si  une  partie  quelcoiique  des  montauta  A  et  B 
doit  @tre  d^duite. 

TOTAUS  DES  RECLAMATIONS  COMPAEEES. 


am6iiciuaa.  sjoTit^  il  I'argD- 

que. 

Alabama Classe  A $1,314,886  99  8460,893  00 

Ciasse   B 1,396,430  83  618,538  00 

Classe   C 3,309,876  10  2,004,376  00 

Claaae  D 413,288  33  136,021  00 

ClaaseaEetF 133,807  78  47,850  00 

6,557,690  03  3.267,679  00 

Florida,  y  compris  le  Clarence  Classe  A 293,941  92  108,569  00 

etleTacony.  Classe   B '539,179  10  644,709  00 

'Le  comptable,  qui  a  fait  Tarrangement  des  navires  dans  noa  tableaux,  a  plac^  dans 
la  elaase  C  deux  navires  qui  auraieut  da  Stre  dana  la  classe  B,  savoir : 

L'Oneida $471,849  13 

Le  Windward 22,598  00 


494,447  1 


Cette  erreur  cotrigfie,  la  somrae  totale  de  la  classe  B  (aous  le  nom  du  Ilorida) 
serait  de  $1,033,626.32,  et  de  la  clasae  C,  $3,844,962.90.  Comme  lea  sommea  totales 
des  r^laiiiatious  soua  le  nom  du  Florida  ne  seraient  ancunement  chaug^es  par  la  cor- 
rection de  cette  erreur,  purement  formelle,  j'al  pen36  qjji'il  nevalaitpas  la  peine  de 
changer  les  tableaux  d^taill^s. 
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daaa  lea  tableaoT         dana 


Florida,  y  compris  la Claraence  Classe   C $3,339,410  03  8l, "6,375  00 

et  le  Taoony— Contiauee.          Claase   D 138,929  17  44,570  OO 

ClafisesEetF a78,"618  63  61,350  00 

Claasa   G 91,^25  10 


;  Classe  A  et  supplement 3,263,149  55  1,171,464  00 

Efioapitulation :  Alabama 6,557,690  03  3,267,678  00 

Florida 4,616,303  93  2,635,573  OO 

"     ■  3,263,149  55  1,171,464  00 


B^cIamatioDB  actuellea  dea  ]]^tata-Uni8  pour  lea 
pensea  c&us£e»  ^  leur  marine  par  snite  des  a 
du  Florida,  dc  I'Alabama  et  da  Shenaudoali.  .- . 


14,437,143  51  7,074,715  00 


Totau:  dos  r^clamatlous,  (y  compris  lea  reclamations  provenant  de 
I'interruptiou  des  voyages  et  dea  pertes  aur  bfin^fiees  en  perspec- 
tive)    ; 

Si  lea  auadites  rt^clamations  sout  comprises,  il  faut  ddduire,  {vide  A).. 


Totaux  des  r^clamationa.  (non  oompris  lea  dites  r^lamationa) . 

Dans  le  cas  oil  une  pareille  Elimination  serait  I'aite,  11  faudrait  3Jout«r 
'ia%  BUT  la  valeur  des  navirea  et  des  Eqaipements,  (vide  lo  a 
dum  qui  aooompagne  lea  tableaux) 


91,673.334  11 

En  tons  cas  il  faut  ajouter  l'iutEr6t  de  7%  par  an  jusc[u'a\i  jour  du  paiemeut  iudiqnfi 
par  les  tenaes  du  trait& 

After  deliberation,  tlie  tribunal  gave  its  decision  as  follows : 
The  tribunal  does  not  see  fit  to  order  the  withdrawal  of  tbe  tables  presented  on  tbe 
part  of  the  United  States  as  requested  by  Lord  Tenterden ;  but  it  declares  that  it  con- 
siders these  documents  only  as  simple  elucidations,  auoli  as  were  requited  by  one  of 
the  arbitrators,  Viscoant  d'ltt^jubil,  to  which  the  tribunal  will  give  such  attention  as 

The  tribaaal  determined  to  devote  the  next  conference  to  the  eonsid- 
eratioD  of  the  questions  concerning  the  claims  for  "  expenditure  incurred 
in  pursuit  of  the  cruisers,  prospective  profits,  freights,  and  interest,"  and 
decided  to  deliberate  with  closed  doors. 

Sir  Alexander  Oockburn,  as  one  of  the  arbitrators,  declared  that  he 
objected  to  this  latter  decision. 

The  conference  was  then  adjourned  until  Thursday,  the  29th  instant, 
at  half  past  12  o'clock. 

FEEDEEICK  SCLOPIS. 

J.  C.  BANCROFT    DAVIS. 

TENTERDEN. 

ALEX.  FAVE.OT,  Secre^flMjU 


PEOTOCOLS  OP  THE  CONFEKENCES 

PEOToooL  xxvn. 

Record  of  the  proceedings  of  the  tribunal  of  arHtration  at  the  tteenty- 
conference  held  at  Geneva,  in  Switzerland,  on  the  29th  of  August,  1872. 

The  conference  was  held  with  closed  doors,  pursuant  to  adjournment. 
All  the  arbitrators  were  present.  a»nd.i  au.a  ■,! 

The  protocol  of  the  last  conference  was  read;  the  ap-  ■'|'™'"J™"^ 
proval  and  signing  of  the  same  was  deferred  until  the  next  meeting. . 

The  tribunal  proceeded  to  consider  the  questions  concerning  the 
claims  for  "  expenditure  incurred  in  pursuit  of  the  cruiBers,  prospective 
profits,  and  freights."  ' 

As  to  the  claims  for  expenditure  incurred  in  pursuit  of  the  cruisers, 
a  majority  of  the  tribun^  decided  to  reject  them  as  comprised  in  the 
costs  of  the  war;  Mr.  Staempfli  and  Mr.  Adams  declared  them  to  be  ad- 
missible, as  belonging  to  the  direct  losses,  reserving  to  appreciate  their 
amount  according  to  the  bases  laid  down  in  the  table  at  page  120  of 
the  seventh  volume  of  the  appendix  to  the  ease  of  the  United  States. 

As  to  the  claims  for  prospective  profits  the  tribunal  unanimously 
decided  to  reject  them,  reserving,  however,  the  questions  as  to  the 
wages  for  the  whalers  and  the  interest  for  the  value  of  the  vessels  and 
their  outfit. 

As  to  the  claims  for  freights,  the  tribunal  unanimously  decided  not  to 
admit  of  the  gross  freight,  but  only  the  pet  freight. 

The  tribunal  also  decided  to  consider  at  the  next  conference  the  ques- 
tions concerning  the  valuation  of  the  destroyed  vessels  and  the  claims 
for  interest. 

Lastly  the  tribunal  decided  to  adjourn  this  conference  until  Friday, 
the  30th  instant,  at  12  o'clock,  and  to  deliberate  again  with  closed  doors. 
FEEDERICK  SOLOPIS. 
ALEX.  FAVEOT,  Secretary. 


PROTOCOL  XXVIIL 

Mecord  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  ttcenty-eighih 
conference  held  at  Geneva,  in  SmUerland,  on  the  30ih  of  August,  1872. 

The  conference  was  held  with  closed  doors,  pursuant  to  adjournment- 
All  the  arbitrators  were  present.  *,p.mt„,  o^.,ei 

The  protocol  of  the  twenty-sixth  conference  having  been  """'i-* '"«■"'• 
corrected  was  approved,  and  the  protocol  of  the  last  conference  was 
read  and  approved,  and  was  signed  by  the  president  and  secretary  of 
the  tribunal, 

On  the  proposal  of  Sir  Alexander  Cockburn,  as  one  of  the  arbitrators, 
the  tribunal  permitted  that  the  counsel  of  Iler  Britannic  Majesty 
should  present,  on  the  question  of  interest,  a  note  which  should  be 
directly  communicated  by  the  agent  of  Her  Brittannie  Majesty  to  the 
agent  of  the  Uuited  States,  in  order  that  the  latter  may  prepare  a  reply 
to  it,  if  he  thinks  fit. 

The  tribunal  desired  that  these  two  communications  on  the  part  of 
the  respective  agents  should  be  presented  at  the  conference  which  will 
be  held  with  closed  doors  on  Monday,  the  2d  of  September,  at  half  past 
12  o'clock.  ,  -,  I 
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The  tribunal  proceeded  to  the  consideration  of  the  matters  submitted 
to  tliem,  and  Huaiiimously  declared  that  the  "  double  eiai»i«"  shonld  be 


The  tribunal  having  discussed  in  general  the  award  of  a  gross  sum, 
requested  Mr.  Sttempfli,  one  of  the  arbitrators,  to  present  for  the  next 
conference  copies  of  a  synoptical  table  which  he  haa  prepared  on  the 
subject. 

The  eonfertince  was  then  adjourned  until  Monday,  the  2d  of  Septem- 
ber, at  half  past  12  o'clock. 

FEEDEETOK  SCLOPIS. 
ALEX.  FAVEOT,  Secretary. 


PEOTOCOL  XXIX. 

Record  of  tJw  proceedings  of  the  tribunal  of  arMtrati&n  at  the  twenty-ninth 
conference  held  at  Geneva,  in  Switzerland,  on  the  2d  of  September,  1872. 

The  conference  was  held  with  closed  doors,  pursuant  to  adjournment 

M,     SI  emt^.  ■^^^  *'^^  arbitrators  were  present. 

«../m-ni  S,r  i'  Thc  protocol  of  the  last  conference  was  read  and  ap- 
r.Td.m'°rAnirS^'',  pFOTcd,  HUd  wBS  signed  by  the  president  and  secretary  of 
..mmiTDH  the  tribunal.    Count  Sclopis,  as  president  of  the  tribunal, 

acknowledged  the  receipt,  by  the  arbitrators,  of  the  note  presented  by 
the  agent  of  Her  Britannic  Majesty  on  the  question  of  interest,  and  of 
the  reply  to  the  same,  presented  by  the  agent  of  the  United  States. 

The  tribunal  then  proceeded  to  consider  that  question,  and  a  majority 
of  four  to  one  decided  that  interest  should  be  admitted  as  an  element 
in  the  calculation  for  the  award  of  a  sum  in  gross. 

Mr.  Stiempfli,  as  one  of  the  arbitrators,  presented  to  the  tribunal 
copies  of  the  synoptical  table  which  he  had  prepared  as  a  proposition 
for  the  determination  of  a  sum  in  gross : 

Estimate  of  Mr,  Slueinpjli  for  the  determination  of  a  sum  in  gross. 


After  the 
can  table. 

British 
allowance. 

Mean. 

114, 437, 000 
6, 135,  OW 

i  009, 100 

$7,074,000 
040,  ouo 
Strock  ont  us 
8ael.,l.nllw 
wages. 
35  per  cent,  on 
the  values  of 

588,000 

400,000 

11,893,000 

Interest  from  the  1st  January,  1864,  to  tlu:  15th  September,  1872. 
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7  per  ceol.  during  eight  yeaiB  and  eight  ana  nne-half  moatbs  .  8  <  |340,M0=Sa,  V2(I,0IK 


aallyoneyea 


Sir  Alexander  Oockburn,  as  oue  of  the  arbitrators,  tlieu  presented 
the  following  memorandum  on  Mr,  Sttempfli's  estimate : 

Memaranimit  on  Mr.  Stmcepfii'a  estinuife. 

The  figures  in  Mi.  Stompfli'e  paper  require  some  material  oorroctions,  as  to  wliich, 
as  soon  as  they  are  pointed  ont,  there  can  be  no  douht. 

The  t«tal  claim  by  the  United  States  of  814,437,000  will  lie  found,  on  au  inspection 
of  the  United  States  tables,  to  include  the  folluwing  amounts  : 

a.  All  the  double  claims,  without  exception,  notwitHStanding  the  clear  expression  of 
opinion  on  the  part  of  the  tribunal  that  they  were  to  be  struck  out  These  double 
oMms  amount  to  $1,693,343. 

6.  The  gross  freights  of  the  merchant-vossela,  amounting  to  81,007,153,  as  to  which 
the  tribunal  has  decided  that  at  the  utmost  only  half,  that  is  to  say  8503,576,  should  be 
allowed. 

c.  The  new  claim  of  $1,450,000,  advanced  for  the  first  time  on  the  Idth  of  Angastlaet, 
as  to  which  claim  Mr.  Stiempfli  declared  he  would  exclude  it  from  oonsideratiou.  It 
is  important  to  observe  that  this  new  claim  comprises  over  and  above  the  entirely  nn- 
supported  claims  for  shares  of  vessels,  and  for  additional  personal  effects,  the  claims 
for  wages  extending  over  very  long  and  varying  periods.  The  tribunal  has  decided 
that  one  year's  wages  in  respect  of  the  whalers  are  to  be  allowed  in  lieu  of  prospective 
cat«h.  For  tbisone  year's  wages,  Ur.  Stiempfli  has  made  a  separate  allowance  of  8568,000 
(an  allowance  which  can  be  shown  to  be  excessive  by  at  least  $8S,000,)  and  he  has 
therefore  includ'jd  in  his  calculation  the  claim  for  wages  twice  over. 

It  is  therefore  clear  that  Mr.  Stampfll,  while  he  eseludes  some  of  the  Hems  of  claim 
which  the  tribunal  has  disallowed,  has  omitted  to  strike  out  the  other  items,  against 
which  the  tribunal  has  pronounced  its  opinion ;  but  it  is  equally  clear  that  all  the  dis- 
allowed items  must  be  excluded  before  a  comparispn  can  be  fairly  or  usefully  made  be- 
tween the  United  States  claim  and  the  British  estimate. 

It  is  necessary,  therefore,  in  the  first  place,  to  deduct  from  the  United  States  claim 
the  three  amounts  specified  in  paragraphs  a,  h,  and  o,  respectively,  which  will  leave,  as 
is  shown  by  the  annexed  table,  a  properly  reduced  claim  of  810,^01,324,  as  against  the 
British  estimate  of  $7,465,764,  if  the  difierence  between  paper  and  gold  currency  be  for 
the  present  purpose  disregarded. 

It  must,  however,  be  carefuUy  borne  in  mind  that  the  claim  of  $10,301,324  iuclades 
the  fallowing  items : 

1.  A  claim  of  8659,031  for  eemred  earnings,  which  ought  beyond  a  doubt  to  be  reduced 
by  an  amount  equivalent  to  the  wear  and  tear  of  the  whalers  and  their  outfits,  and  the 
consumption  of  stores,  which  must  have  taken  place  before  these  earnings  conld  be 
secured,  and  for  which  a  deduction  should  be  made,  inasmuch  as  the  full  original  values 
of  the  vessels  and  their  ontfits  have  been  allowed. 

2.  2^  claims  in  resptct  of  the  merekatit  vessels. — These  are  valued  in  the  United  States 
tables  at  more  than  860  per  ton  on  (he  average,  although,  according  to  the  well-known 
ofiEcial  report  presented  to  Congress  in  1870,  the  cost  of  a  first-class  perfectly  new  Amer- 
ican vessel,  made  ready  for  sea,  did  not  average  that  amount  per  ton,  and  although, 
according  to  the  same  report,  the  average  value  of  American  vessels  engaged  in  the 
foreign  trade  was,  in  1861,  only  841,  and  has  been  since  only  845  jier  ton. 

3.  The  claims  in  respect  of  cargoes,  the  insurances,  commissions,  and  profits  of  the  same, 
which  profits  are  sometimes  claimed  at  the  rate  of  twenty,  tifty,  and  even  one  hundred 
per  cent.  The  various  important  considerations  mentiooed  at  page  13  of  the  British 
report,  and  the  fact  that  numerous  claims  for  calces,  presented  for  the  first  time  in 
April  last,  are  unsupported  by  any  vouchers,  biUs  of  lading,  or  like  documents,  xm- 
doubtedly  require  that  a  very  considerable  reduction  should  be  made  under  this  head. 

4.  Several  large  claims  not  supported  hy  any  affidavit  or  declaration  on  on" 
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5.  Nutneroas  cUarliJ  extravagant  claims  spociBefl.  in  the  British  reports,  auch  aa  the 
claim  of  87,000  liy  ft  harpooner  for  personal  injuries,  the  claim,  by  a  passenger,  of 
$10,000  for  loss  of  office  as  consul,  all  the  numerous  claims  by  the  masters  of  wualers 
for  wages,  sometimes  at  the  rate  of  $16,000  or  890,000  a,  year,  and  which  aro,  of  course, 
superseded  by  Mr.  Sciempfli's  allowance  of  $588,000,  and  many  other  equally  esorbi- 
taut  claims,  more  particularly  specified  ID  tlie  British  reports. 

From  these  considerations  it  is  manifest  that  more  than  ample  justice  will  he  done 
to  the  United  States  by  taking  a  mean  between  the  claim  of  JlO  301,324,  and  the 
JBritish  estimate  of  $7,464,764,  and  by  adding  thereto  the  allowance  of  $588,000  in  lieu 
of  prospective  catch. 

Mr.  StEsmpfli  has  also  added,  for  some  unknown  reason,  25  per  cent,  on  the  values 
of  the  whalers,  an  addition  which  can  be  easily  shown  to  bo  equivalent  to  alto- 
gether allowing  over  and  above  the  original  values  of  the  whalecs  and  (heir  outfits 
a  percentage  exceeding  90  per  cent.,  and  this  although  the  question  of  interest  is  still 
left  open  to  the  decision  of  tbe  tribunal. 

Admittingjiowever,  this  extraordinary  addition  of  25  per  cent.,  and  the  excessive 
estimate  of  the  wages,  it  is  shown  by  the  auaesed  table  that  if  Mr.  Stfempili's  figures 
he  properly  corrected,  the  estimate  would  scarcely  exceed  $10,000,000,  oven  without 
any  allowance  lieing  made  for  the  great  difference  between,  the  values  of  the  paper 
and  tho  gold  currency. 

Mr.  Staimpfli's  calculations  of  interest  (supposing  interest  to  be  allowed)  are  made 
at  the  alternativeratesof  5,6,  andTper  cent.,  fortheiwriod  of  eight  and  one-half  years, 
from  the  first  of  January,  1861,  to  the  15th  of  September,  1873, 

But  to  this  he  proposes  to  add  another  year's  interest  for  the  period  of  delay  in  pay- 
ment after  the  date  of  the  award  which  is  allowed  by  the  treaty. 

The  tribunal  has  no  power,  uufler  the  treaty,  to  award  payment  of  a  gross  sum  with 
interest.  The  amount  awarded  is  to  be  jKiid  without  interest,  and  if  the  tribunal 
were  to  add  a  year's  iuterest  to  the  gross  sum  which  they  would  otherwise  award,  in 
respect  of  the  year  allowed  for  payment  by  tbe  treaty,  thoy  would  be  doing  indirectly 
what  they  have  no  authority  to  do  directly,  and  would  (itissubmitted)  be  contravening 
the  true  intent  of  the  treaty,  and  charging  interest  where  it  was  the  intention  of  the 
treaty  that  interest  shonld  not  be  paid. 

This  is  tho  more  objectionable  because  it  is  proposed  to  charge  a  whole  year's  inter- 
est at  either  5,  6,  or  7  per  cent.,  whereas  tbe  British  government  has  the  option,  under 
tlie  treaty,  to  pay  the  sum  awarded  at  any  time  tcithia  the  year  allowed  for  that  pur- 
pose, and  might  certainly  raise  the  money,  (if  that  operation  were  accessary,)  at  a 
considerable  lower  rate  of  interest  than  5  per  cent. 

3h6Ie  in  reference  to  the  eslimate  of  Mr.  Sttempfli. 

Total  Unltf  a  Slates  oloiin  In  f  he  last  revised  tables  «14  .I37.1« 

He«e99Brf  reductions  to  be  made  from  theabcv.,  aiipppr>4«d  tutJl 

SewolaimB 
One-half  groea  freight 

HVCalcing  the  total  redncod  daim 

Ab  aftainaC  the  Briliah  esUmBteof 

ThemeanofthBaetwoanmais 

Add  to  this  Mr.  Stiempfli'a  allowancea  in  lioa  of  prospectivo  eatoh: 

Iwent  j-fiTe  per  eonl.  on  the  VaTuc's  of  Teaeds!  l[l[l.'.'.'.\V.\ll\'.^\Z 
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503;  S76 

3,635, 

10,801, 
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The  tribunal  also  considered  the  question  of  the  award  of  a  sum  in 
gross. 

After  a  detailed  deliberation,  a  majority  of  the  tribunal  of  four  to  one 
decided,  under  the  Vllth  article  of  the  treaty  of  Washington,  to  award  in 
gross  the  sum  of  $15,500,000,  to  be  paid  in  gold  by  Great  Britain  to  the 
United  States,  in  the  time  and  manner  provided  by  the  said  article  of 
the  treaty  of  Washington. 

The  conference  then  adjourned  until  Friday,  the  6th  instant,  at  half 
past  13  o'clock,  to  be  held  with  closed  doors. 

FREDERICK  SCLOPI8. 
ALEXANDER  FAVEOT,  Secretary. 
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PROTOCOL  XXX. 

Record  of  the  proceedings  of  the  tribunal  of  arUtration  at  the  tJnrtieth 
conference  held  at  Geneva,  in  Switzerland,  on  the  etft  of  Septem- 
ber, 1872. 

The  conference  was  held  with  closed  doors  pursuant  to  adjournment. 
All  the  arbitrators  were  present. 

The  protocol  of  the  last  conference  was  read  and  ap-  ^5,'?,^"'""''" 
proved,  and  was  signed  By  the  president  and  secretary  of 
the  tribunal. 

The  tribunal  proceeded  to  consider  a  draught  of  their  decision. 

At  the  request  of  the  tribunal,  Mr.  Adams  and  Sir  Alexander  Cocli- 
bum  kindly  undertook  to  provide  for  the  translation  into  English  of  the 
French  text  of  ihis  a«t  of  decision. 

The  conference  was  then  adjourned  until  Monday,  the  9th  instant,  at 
half  past  twelve  o'clock,  to  be  held  with  closed  doors. 

FREDERICK  SCLOPIS. 
AIMK.  FAVROT,  Secretary. 


PROTOCOL  XXXI. 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  thirty-first 
conference  held  at  Oeneva,  in  Svntzerland,  on  the  9th  of  September,  1872, 

The  conference  was  held  with  closed  doors  pursuant  to  adjournment. 
All  the  arbitrators  were  present. 

The  protocol  of  the  last  conference  was  read  and  ap-  ,d';™d,°^vl!!i,'i« 
proved,  and  was  signed  by  the  president  and  secretary  of  t"^f.'„r'^''-^"" 
the  tribunal. 

Mr.  Adams  and  Sir  Alexander  Cockburn  presented  the  English  trans- 
lation of  the  act  of  decision,  which  they  had  kindly  undertaken  to  pre- 
pare. 

The  tribunal  definitely  adopted  the  act  of  decision,  which  was  consid- 
ered at  the  last  conference,  and  decided  to  have  it  printed. 

Viscount  d'Itajuba,'as  one  of  the  arbitrators,  made  the  following 
statement : 

Viaconnt  d'ltajuba,  while  signiDg  the  decisioa,  remarks,  with  regard  to  the  recital 
concerning  the  sapply  of  coala,  that  he  ia  of  opinion  tliat  every  government  is  free  to 
furniah  to  the  belligerents  more  or  leaa  of  that  article. 

The  tribunal  resolved  that  the  decision  should  be  signed  at  the  next 
conference,  which  was  to  be  held  with  open  doors,  and  adjourned  until 
Saturday,  the  14th  instant,  at  half  past  12  o'clock, 

FREDERICK  SCLOPIS. 

ALEX.  FAVROT,  Secretary. 
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PROTOCOL  SXXII. 

Record  of  the  proceedings  of  the  tribunal  of  arbitration  at  the  thirty-sec- 
ond conference  held  at  (ieneva,  in  Swiinerland,  on  the  lith  of  Septem- 
ber, 1S72. 

The  couferenco  was  held  with  open  doors,  pursuant  to  adjournment. 
All  the  arbitratora  and  the  agents  of  the  two  goveromeuts 
Jj°5!H'im"'rf  were  present. 

'""""■^  The  protocol  of  the  last  conference  was  read  and  ap- 

proved, and  was  signed  by  the  president  and  secretary  of  the  tribunal. 

The  president  then  presented  the  decision  of  the  tribunal  on  the  ques- 
tion of  the  "Alabama  claims,"  and  directed  the  secretary  to  read  it; 
which  was  done,  and  the  decision  was  signed  by  Mr.  Charles  Francis 
Adams,  Count  Frederic  Sclopis,  Mr.  Jacques  Stsempfli,  and  Viscount 
d'ltajuba,  arbitrators,  in  the  presence  of  the  agents  of  the  two  govern- 
ments. 

A  copy  of  the  decision  thus  signed  was  delivered  to  each  of  the  agents 
of  the  two  governments,  respectively,  and  the  tribunal  decided  to  have 
a  third  copy  placed  upon  record ;  they  further  decided  that  the  decision 
should  be  printed  and  annexed  to  the  present  protocol.'' 

Sir  Alexander  Cockbum,  as  one  of  the  arbitrators,  having  declined 
to  assent  to  the  decision,  stated  the  grounds  of  his  own  decision,  which 
the  tribunal  ordered  to  be  recorded  as  an  annex  to  the  present  protocol.* 

The  tribunal  resolved  to  request  the  council  of  state  of  Geneva  to 
receive  the  archives  of  the  tribunal  and  to  place  them  among  its  own 
archives. 

The  president.  Count  Sclopis,  then  directed  the  secretary  to  make  up 
the  record  of  the  proceedings  of  the  tribunal  at  this  thirty-second  and 
last  conference,  as  far  as  completed ;  which  was  done,  and  the  record 
having  been  read  and  approved,  was  signed  by  the  president  and  secre- 
tary of  the  tribunal  and  the  agents  of  the  two  governments. 

Thereupon  the  president  declared  the  labors  of  the  arbitrators  to  be 
finished  and  the  tribunal  to  be  dissolved. 

FREDERICK  SCLOPIS. 

J.  C.  BANCROFT  DAVIS. 

TENTERDEN. 

ALEX.  FAVROT,  Secretary. 

'  For  a  copy  of  this  paper,  seo  post.  No.  iii. 

"  This  paper  was  not  annexed,  to  the  official  protocol  delivBred  to  tlie  agent  of  the 
United  States.  A  paper  entitled  "Reasons  of  Sir  Alexander  Cockl)urD  for  dissenting 
from  the  award  of  the  tribuaal  of  arbitration"  was  published  in  the  supplement  to  the 
London  Gazette  of  the  24tli  of  Septembor,  1878,  and  a  copy  of  this  number  of  tbe 
Gazette  was  transmitted  to  the  agent  of  the  United  States  as  the  paper  that  should 
have  been  annexed  to  the  protocol.  This  paper  is  printed  hereafter  nuder  the  title 
"  Sir  A.  Coelibum'8  Opinioos." 


,,Google 


III.-DECISION   AND   AWARD 

Made  hy  the  tribu7ial  of  arbitration  constituted  iy  virtue  of  tlie  first  article 
of  Hie  treaty  concluded  at  Washington  tlie  Sth  of  May,  1871,  bettceeii  the 
United  States  of  America  and  Her  Majesty  tlie  Queeu  of  the  United  King- 
dom of  Great  Britain  and  Ireland. 

The  United  States  of  America  aad  Her  Britaiitiic  Majesty  having 
agreed  by  Article  1  of  the  treaty  concluded  and  signed  at 
Washington  the  8th  of  May,  1871,  to  refer  all  the  claims  ™^'l.'f"u,'i  Svi" 
"  geiierically  known  as  tlie  Alabama  claims  "  to  a  tribunal  of  '"'""""''°""'"- 
arbitmtion  to  be  composed  of  five  arbrtmtors  named; 

One  by  the  President  of  the  United  States, 

One  by  Her  Britannic  Majesty, 

One  by  His  Majesty  the  King  of  Italy, 

One  by  the  President  of  the  Swiss  Confederation, 

One  by  His  Majesty  the  Emperor  of  Brazil; 

And  the  President  of  the  United  States,  Her  Britannic  Majesty,  His 
Majesty  the  King  of  Italy,  the  President  of  the  Swiss  Con-     ADiii.inimfni,>r„r- 
federatioii,  and  His  Majesty  the  Emperor  of  Brazil  having  i"""'""- 
reapectively  named  their  arbitrators,  to  wit : 

The  President  of  the  United  States,  Charles  Francis  Adams,  esquire ; 

Her  Britannic  Majesty,  Sir  Alexander  James  Edmund  Cockburn, 
baronet,  a  member  of  Her  Majesty's  privy  council,  lord  chief  justice 
of  England; 

Hia  Majesty  the  King  of  Italy,  His  Excellency  Count  Frederick  Sclopis, 
of  Salerano,  a  knight  of  the  Order  of  the  Anminciata,  minister  of  state, 
senator  of  the  Kingdom  of  Italy ; 

The  President  of  the  Swiss  Confederation,  M.  James  Stampfli ; 

His  Majesty  the  Emperor  of  Brazil,  bis  Excellency  Marcos  Antonio 
d'Araiijo,  Viscount  d'ltajub^,  a  grandee  of  the  Empire  of  Brazil,  mem- 
ber of  the  council  ol  H.  M.  the  Emperorof  Brazil,  and  bis  envoy  extisior- 
dinary  and  minister  plenipotentiary  in  Fi-ance. 

And  the  five  arbitrators  above  named  having  assembled  at  Gene^'a  (in 
Switzerland)  in  one  of  the  chambers  of  the  Hotel  de  Ville  o^„,„,i,„  „f 
on  the  loth  of  December,  1871,  in  conformity  with  the  terms  "'''"°-'- 
of  tlie  second  article  of  the  treaty  of  Washington,  of  the  Sth  of  May  of 
that  year,  and  having  proceeded  to  the  inspection  and  verification  of 
their  respective  powers,  which  were  found  duly  authenticated,  the 
tribunal  of  arbitration  was  declared  dnly  organized. 

The  agents  named  by  each  of  the  high  coutracting  parties,  by  virtue 
of  the  same  Article  II,  to  wit:    , 

For  the  United  States  of  America,  John  C.  Bancroft  Davis,  esquire : 

And  tor  Her  Britannic  Majesty,  Charles  Stuart  Aubrey,  Lord  Tent- 
erden,  a  peer  of  the  United  Kingdom,  companion  of  the  Most  Honor- 
able Order  of  the  Bath,  assistant  under-secretary  of  state  for  foreign 
a3airs ; 

Whose  powers  were  found  likewise  duly  authenticated,  then  delivered 
to  each  of  the  arbitrators  the  [irinted  ease  prepared  by     ^^^, 
each  of  the  two  parties,  accompanied  by  the  documents,  the       ' '""   "*'' 
ofScial  correspondence,  and  other  evidence  on  which  each  relied,  in  con- 
formity with  the  terms  of  the  third  article  of  the  said  treaty. 
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Ill  virtue  of  the  decision  made  by  the  tribunal  at  its  first  session,  the 
Miter, or coini-  countercaee aiid additioual documents,  correspondence, and 
sraue,,  evidence  referred  to  in  Article  IV  of  the  said  treaty  were 

delivered  by  the  respective  agents  of  the  two  parties  to  the  secretary  of 
the  tribunal  on  the  15th  of  April,  1872,  at  the  chamber  of  conference, 
at  the  Hfltel  de  Ville  of  Geneva. 
The  tribunal,  in  accordance  with  the  vote  of  adjournment  passed  at 
neiivery  of  onp.-  their  sccoiid  session,  held  on  the  16th  of  December,  1871, 
miM^  re-aasembled  at  Geneva  on  the  15th  of  June,  1872 ;  and  the 

agent  of  each  of  the  parties  duly  delivered  to  each  of  the  arbitrators, 
and  to  the  agent  of  the  other  party,  the  printed  argument  referred  to 
in  Article  V  of  the  said  treaty. 

The  tribunal  having  since  fully  taken  into  their  consideration  the 
T)eiii*.siioiB  Pt  treaty,  and  also  the  cases,  connter-eases,  documents,  evi- 
irib,i,..L  deuce,  and  arguments,  and  likewise  all  other  communica- 

tions made  to  them  by  the  two  parties  during  the  progress  of  their  sit- 
tings, and  having  impartially  and  carefully  examined  the  same. 

Has  arrived  at  the  decision  embodied  in  the  present  award : 

Wherea8,havingregardt<*theVIthandyHtharticlesofthesaid  treaty, 
the  arbitrators  are  bound  under  the  terms  of  the  said  Vlth  article,  "  in 
deciding  the  matters  submitted  to  them,  to  be  governed  by  the  three 
rules  therein  specified  and  by  such  principles  of  international  law,  not 
inconsistent  therewith,  as  the  arbitrators  shall  determine  to  have  been 
applicable  to  the  ease ;" 

And  whereas  the  "due  diligence"  referred  to  in  the  first  and  third  of 
Bennkioa  Qf  die  the  Said  rules  ought  to  be  exercised  by  neutral  governments 
jiiie^i.T.  ijj  exact  proportion  to  the  risks  to  which  either  of  the  bel- 

ligerents may  be  exposed,  from  a  failure  to  fulfil  the  obligations  of  neu- 
trality on  their  part ; 

And  whereas  the  circtimstanees  out  of  which  the  facts  constituting  the 
subject-matter  of  the  present  controversy  arose  were  of  a  nature  to  call 
for  the  exercise  on  the  part  of  Her  Britannic  Majesty's  government  of  all 
possible  solicitude  forthe  observance  of  therightsand  the  duties  involved 
in  the  proclamation  of  neutrality  issued  by  Her  Majesty  ou  the  13th  day 
of  May,  1861 ; 

And  whereas  the  effects  of  a  violation  of  neutrality  committed  by 
KflfeM  of .  coa^  means  of  the  construction,  equipment,  and  armament  of  a 

''""■  vessel  are  not  done  away  with  by  any  commission  which  the 

government  of  the  belligerent  power,  benefited  by  the  violation  of  neu- 
trality, may  afterwards  have  granted  to  that  vessel ;  and  the  ultinmt« 
step,  by  whiehtheoft'enseis  completed,  cannot  be  admissible  as  a  ground 
for  the  absolution  of  the  offender,  nor  can  the  consummation  of  his 
fraud  become  the  means  of  establishing  his  innocence ; 

And  whereas  the  privilege  of  exterritoriality  accorded  to  vessels  of 
Eiierriuiri.iii,  of  waT  has  becH  admitted  into  the  law  of  nations,  not  as  an 
'™''"°"'"-  absolute  right,  but  solely  as  a  proceeding  founded  on  the 
principle  of  courtesy  and  mutual  deference  between  ditterent  nations, 
and  therefore  can  never  be  appealed  to  for  the  protection  of  acts  done 
in  violation  of  neutrality ; 

And  whereas  the  absence  of  a  previous  notice  cannot  be  regarded  as  a 
■  Ejr.Ti  »r  «K  cj  failure  in  any  consideration  required  by  the  law  of  nations, 
"''■"■■  in  those  cases  in  which  a  vessel  carries  with  it  its  own  con- 

demnation; 

And  whereas,  in  order  to  impart  to  any  supplies  of  coal  a  character 
suppi«.<j™i.      incousisteut  with  the  second  rule,  prohibiting  the  use  of 
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neutral  ports  or  waters,  as  a  base  of  naval  operations  for  i  belli„en.nt, 
it  is  necessary  that  the  said  supplies  should  lie  couuected  with  special 
circumstances  of  time,  of  persons,  or  of  place,  which  ma>  combine  to 
give  them  such  character ; 

And  whereas,  with  respect  to  the  vessel  called  the  Alabaini  it  (Uirl\ 
results  fi'om  all  the  facts  relative  to  the  constructiou  of  the     r         i 
ship  at  first  designated  by  the  number  "290''  in  the  port  ot  ' 

Liverpool,  and  its  ecjuipmeut  and  armament  in  the  viciuitv  ot  ioioLin 
through  the  agency  of  the  vessels  called  the"Agrippina'' and  the  '  Ba 
hama,"  dispatclied  from  Great  Britain  to  that  end,  that  the  British  gov- 
ernment failed  to  use  due  diligence  in  the  pertbrmauce  of  its  neutral 
obligations ;  and  especially  that  it  omitted,  notwithstanding  the  warnings 
and  ofQtiial  representations  made  liy  the  diplomatic  agents  of  the  United 
States  duiing  the  coustmction  of  the  said  number  "290,"  to  take  in  due 
time  any  effective  measures  of  prevention,  and  that  those  orders  which 
it  did  give  at  last,  for  the  detention  of  the  vessel,  were  issued  so  late  that 
their  execntion  was  not  practicable; 

And  whereas,  after  the  escape  of  that  vessel,  the  measures  taken  for 
its  pursuit  and  arrest  were  so  imperfect  as  to  lead  to  no  result,  and 
therefore  cannot  be  considered  sufficient  to  release  Great  Britain  from 
the  responsibility  already  incurred  ; 

And  whereas,  in  despite  of  the  violations  of  the  neutrality  of  Great 
Britain  committed  by  the  "  290,"  this  same  vessel,  later  known  as  the 
confederate  cruiser  Alabama,  was  on  several  occasions  freely  admitted 
into  the  ports  of  colonies  of  Great  Britain,  instead  of  being  proceeded 
against  as  it  ought  to  have  been  in  any  aiid  every  port  within  British 
jurisdiction  in  which  it  might  have  been  found ; 

And  whereas  the  government  of  Her  Britannic  Majesty  cannot  justif;y 
itself  for  a  failure  in  due  diligence  on  the  plea  of  insuflicieiiey  of  the 
legal  means  of  action  which  it  possessed : 

Four  of  the  arbitrators,  for  the  reasons  above  assigned,  and  the  fifth 
for  reasons  separately  assigned  by  him, 

Are  of  opinion — 

That  Great  Britain  has  in  this  ca«e  failed,  by  omission,  to  fulfill  the 
duties  prescribed  in  the  first  and  the  third  of  the  rules  estaiilished  by  the 
Vlth  article  of  the  treaty  of  Washington, 

And  whereas,  with  respect  to  the  vessel  called  the  "Florida,"  it  results 
from  all  thefkcts  relative  to  the  construction  of  the  "Oreto" 
in  the  port  of  Liverpool,  and  to  its  issue  therefrom,  which  *'"' "'""  """•'^ 
facts  failed  to  induce  the  authorities  in  Great  Britain  to  resort  to  meas- 
ures adequate  to  prevent  the  violation  of  the  neutrality  of  that  nation, 
notwithstanding  the  warnings  and  repeated  representations  of  thp  agents 
of  the  United  States,  that  Her  Ma-jesty's  government  has  failed  to  use 
due  diligence  to  fulfil  the  duties  of  neutrality; 

And  whereas  it  likewise  results  from  all  the  facts  relative  to  the  stay 
of  the  "  Oreto"  at  S'assau,  to  her  issue  from  that  port,  to  her  enlistment  of 
men,  to  her  supplies,  and  to  her  armament,  with  the  cooperation  of  the 
British  vessel  "Prince  Alfred,"  at  Green  Cay,  that  there  was  negligence 
on  the  part  of  the  British  colonial  authorities ; 

And  whereas,  notwithstanding  the  violation  of  the  neutrality  of  Great 
Britain  committed  by  the  Oreto,  this  same  vessel,  later  known  as  the 
confederate  cruiser  Florida,  was  nevertheless  on  several  oeciW^ions  freely 
admitted  into  the  ports  of  British  colonies ; 

And  whereas  thejudlcial  acquittal  of  the  Oreto  at  Nassau  cannot  re- 
lieve Great  Britain  from  the  responsibility  incurred  by  her  under  the 
principles  of  international  law;  nor  can  the  fact  of  the  eutry  of  the 
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Florida  into  the  confederate  port  of  Mobile,  and  of  its  stay  there  during 
four  months,  extinguish  the  responsibility  previously  to  that  time  incur- 
red hy  Great  Britain : 

For  these  reaj^ons. 

The  tribunal,  by  a  majority  of  four  voices  to  one,  is  of  opinion — 

That  Great  Britain  has  in  this  case  failed,  by  omission,  to  fulfil  the 
duties  i»rescribed  in  the  first,  in  the  se(!Ond,  and  in  the  third  of  the  rules 
established  by  Article  VI  of  the  treaty  of  Washiugtou. 

And  whereas,  with  resiKJct  to  the  vessel  called  the  "  Shenandoah,"  it  re- 
And  .-  ™^^^  from  all  the  facts  relative  to  the  departure  from  Lon- 

jo>h  ,^'r  \^'m  doQof  the  merchant-vessel  the  "Sea  King,''and  to  the  trans- 
'""■  foitnation  of  fhat  ship  into  a  confederate  erniser  under  the 

name  of  the  Shenandoah,  near  the  island  of  Madeira,  that  the  govern- 
ment of  Her  firitanoic  Majesty  is  not  chai'geable  witli  any  failure,  dowu 
to  that  date,  in  the  use  of  due  diligence  to  fulfil  the  duties  of  neutrality ; 

But  whereas  it  results  from  all  the  facts  connected  with  the  stay  of 
the  Shenandoah  at  Melbourne,  and  especially  with  the  augmentation 
which  the  British  government  itself  admits  to  have  been  clandestinely 
effected  of  her  force,  by  the  enlistment  of  men  within  that  port,  that 
there  was  negligence  on  the  part  of  the  authorities  at  that  place : 

For  these  reasons. 

The  tribunal  is  unanimously  of  opinion — 

That  Great  Britain  has  not  failed,  by  anyactoromission,"  to  fulfil  any 
of  the  duties  prescribed  by  thethi-ee  rules  of  Article  VI  in  the  treaty  of 
Washington,  or  by  the  principles  of  international  law  not  inconsistent 
therewith,"  in  respect  to  the  vessel  called  the  Shenandoah,  during  the 
period  of  time  anterior  to  her  entry  into  the  port  of  Melbourne ; 

And,  by  a  majority  of  three  to  two  voices,  the  tribunal  decides  that 
Great  Britain  has  failed;  by  omission,  to  fulfil  the  duties  prescribed  by 
the  second  and  third  of  the  rules  aforesaid,  in  the  case  of  this  same  ves- 
sel, from  and  after  her  entry  into  Hobsou's  Bay,- and  is  therefore  re- 
sponsible for  all  acts  committed  by  that  vessel  after  her  departure  from 
Melbourne,  on  the  18th  day  of  Februaiy,  1865. 

And  so  far  as  relates  to  the  vessels  called — 
(ud  oi  .he  Tuic.-      "^^^  Tuscaloosa,  (tender  to  the  Alabama,) 
Iocs,  ci.re'Dc^T^      The  Clarence, 
""'"""""""''         The  Tacony,'and 

The  Archer,  (tenders  to  the  Florida,) 

The  tiihunal  is  unanimously  of  opinion — 

That  Bucli  tenders  or  auxiliary  vessels,  being  properly  regarded  as  ac- 
cessories, must  necessarily  follow  the  lot  of  their  principals,  and  be  sub- 
mitted to  the  same  decision  which  applies  to  them  respectively. 

And  so  far  as  relates  to  the  vessel  called  "Betiibution," 
Ko  ,„  ^i^^ii       The  tribunal,  by  a  majority  of  three  to  two  voices,  is  of 
t^u^'s^^t^t  opinion — 

Buffi"^  JSiTi  That  Great  Britain  has  not  failed  by  any  act  or  omission 
"''"  "  """"^  tfl  fulfil  any  of  the  duties  prescribed  by  the  three  rules  of 
Article  VI  in  the  treaty  of  Washington,  or  by  the  principles  of  inter- 
national law  not  inconsistent  therewith. 

And  so  far  as  relates  to  the  vessels  called — 

The  Georgia, 

The  Sumter, 

The  Nashville, 

The  Tallahasse,  and 

The  Chickamauga,  respectively, 
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The  tribunal  is  uaanimously  of  opinion — 

That  Great  Britain  has  not  failed,  by  any  act  or  omission,  to  fulfil  any 
of  the  duties  prescribed  by  the  three  rules  of  Article  VI  in  the  treaty  of 
Waahingtou.  or  by  the  principles  of  international  law  not  ineousisteut 
therewith. 

And  so  far  as  relates  to  the  vessels  called — 

The  Sallie, 

The  Jefferson  Davis,  ••>..  \iiii"' a-Ji'. 

The  Mnsic,  jw'°£tTLJ-i,S^ 

The  Boston,  and  co.>,<i««™. 

The  v.  H.  Joy,  respectively, 

The  tribunal  is  unanimously  of  opinion — 

That  they  ought  to  be  excluded  from  consideration  for  want  of  evi- 
dence. 

And  whereas,  so  far  as  relates  to  the  particulars  of  the  indemnity 
claimed  by  the  United  States,  the  costs  of  pursuit  of  the  con-  c,^,^,  ,„  ^,  ^ 
federate  cruisers  'are  not,  in  the  judgment  of  the  tribunal,  !>""">' ■"""Ho"-'''- 
properly  distinguishable  from  the  general  expenses  of  the  war  carried 
on  by  the  United  States : 

The  tribunal  is,  therefore,  of  opinion,  by  a  majority  of  three  to  two 
voices — 

That  there  is  no  ground  for  awarding  to  the  United  States  any  sum 
by  way  of  indemnity  uhder  this  bead. 

And  whereas  prospective  earnings  cannot  properly  lie  ijiaile  the  sub- 
ject of  compensation,  inasmuch  as  they  depend  in  their  ua-  ,„j  f^,  „roBL.^n- 
ture  upon  future  and  uncertain  contingencies :  ivi!^»fi]i,s^ 

The  tribunal  is  unanimously  of  opinion — 

That  there  is  no  ground  tor  awarding  to  the  United  States  any  sum 
by  way  of  indemnity  under  this  head. 

And  whereas,  in  order  to  arrive  at  an  equitable  compensation  for  the 
damages  which  have  been  su8taitie<l,  it  is  necessary  to  set    k«  tn^m,  om; 
aside  all  double  claims  for  the  same  losses,  and  all  claims  tor  '"''"'^■ 
"  gross  freights,"  so  i'ar  as  they  exceed  "  net  freights ;" 

And  whereas  it  is  just  and  reasonable  to  allow  interest  at  a  reason- 
able rate ; 

And  whereas,  in  accordance  with  the  spirit  and  letter  of  the  treaty 
of  Washington,  it  is  preferable  to  adopt  the  form  of  uOjuilicatioii  of  a 
sum  in  gross,  rather  than  toreferthe  subject  of  compensiitioii  for  further 
discussion  and  deliberation  to  a  board  of  assessors,  as  provided  by 
Article  X  of  the  said  treaty : 

The  tribunal,  making  use  of  the  authority  conferred  upon  it  by  Article 
VII  of  the  said  treaty,  by  a  m^ority  of  tour  voices  to  one,  nsjaaooj  ,o,n. 
awanls  to  the  United  States  a  sum  of  $15,oOO,000  in  gold,  «"™K"»""'^ 
as  the  indemnity  to  be  paid  by  Great  Britain  to  the  United  States,  for 
the  satisfaction  of  aU  the  claims  referred  to  the  consideration  of  the 
tribunal,  conformably  to  the  provisions  contained  in  Article  Vil  of  the 
aforesaid  treaty. 

And,  in  accordance  with  the  terms  of  Article  XI  of  the  said  treaty, 
the  tribunal  declares  that  "all  the  claims  referred  to  in  the    Ti,»p„j-m=niu,bf 
treaty  as  submitted  to  the  tribunal  are  hereby  fully,  per-  "'""• 
fectly,  and  finally  settled." 

Furthermore  it  declares,  that  "each  and  everyone  of  the  said  claims, 
whether  the  same  may  or  may  not  have  been  presented  to  the  notice  of, 
or  made,  preferred,  or  laid  before  the  tribunal,  shall  henceforth  be  con- 
sidered and  treated  as  finally  settled,  barred,  and  inadmissible." 

In  testimony  whereof  this  present  decision  and  award  hsis  been  made        i 
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in  duplicate,  and  signed  by  tbe  arbitrators  who  have  given  tbeir  assent 
thereto,  tlie  whole  being  in  exact  conformity  with  the  provisions  of 
Article  VII  of  the  said  treaty  of  Washington. 

Made  and  concluded  at  the  Hotel  de  Ville  of  Geneva,  in  Switzerland, 
the  14tb  day  of  the  month  of  September,  in  the  year  of  our  Lord  one 
thousand  eiglit  hundred  and  seventy -two. 

CHARLES  FRANCIS  ADAMS. 

FEEDEHICK  SCLOPIS. 

STAMPFLI. 

VIOOMTE  b'ITAJUBA. 
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IV.-OPINIONS  OF  THE  ARBITRATORS. 


1.  Opinions  of  Count  Frbdhrick  Sclopis. 

3.  Opinions  Of  Viscount  d'Itajdba. 

'.i.  Opi.vioss  of  M]{.  Jacques  STa;MPPi,i. 

4.  Opinionb  of  Mil.  Charles  Francis  Adams. 

5.  Qpistose  OF  Sir  Ai.b: 


OPINIONS   OF   COUNT   SCLOPIS. 
I.  The  thrbk  questions  op  law  on  which  the  teibunal  of 

ABBITBATION,  IN  ITS  SITTING-  OP  THE  25TH  JULY,  1872,  REQUEST- 
ED ELUCIDATIONS  FROM  THE  COUNSEL  OF  THE  HIGH  PARTIES 
PRESENT'   AT   THE   BAR. 

In  its  sitting  of  the  25th  Jul.v,  1872,  on  the  proposal  of  Viscount 
d'ltajiiba,  one  of  the  arbitrators,  the  tribunal  decided  to  require  a  writ- 
ten or  printed  statement  or  argnrnent  from  tlie  counsel  of  Great  Britain 
apon  the  following  questions  of  law : 

1.  The  question  of  due  diligence  generally  considered. 

2.  The  special  question  as  to  the  effect  of  the  commissions  of  confed- 
erate ships  of  war  entering  British  porta. 

3.  The  special  question  as  to  supplies  of  coal  in  British  ports  to  con- 
federate ships,  with  the  right  to  the  other  party  to  reply  either  orally  or 
in  writing,  as  the  case  may  be ;  the  whole  under  the  terms  of  Article  V 
of  the  treaty  of  "Washington. 

The  questions  refer  to  Article  VI  of  the  treaty  of  Washington,  which 
is  as  follows : 

Artici-K  VI.  In  deciding  tlie  matters  submitted  to  the  arbitriitors  they  sliall  be  gov- 
erned by  tlifi  following  three  rales,  wliicb  are  agreed  npon  by  tlie  high  contracting 
parties  as  rnles  to  be  taken  as  applicable  to  tho  case,  and  by  such  principles  of  inte.r- 

Opiniom  dii  Comte  Fr^eHc  Sclopii  »ar  to  (rois  giicsHoiis  de  droit  »«j-  Imgii-eUee  U  tribunal 
d'arbitrage,daiissam>ance^it^jaiUet  1872,adeiaaHdedeseeiai)iii»ai!iiuiHisaiix  coimeih  dri 
Iiaulea  parties  preaeiile»  A  ia  barre. 

Dans  la  stance  du  25  juillet  1873,  snr  la  proposition  de  M.  le  V  co  i  te  1  It  j  ibd,  I'nn 
dps  arbitres,  lo  tribnnal  ddoida  de  deruaiider  au  ciinseil  de  1^  t  a  dt,  B  gne  ane 
exposition  ou  argn mentation,  dorite  oa  imprim^e,  siir  les  tio  s  g^nest  o  <■  ie  Iroit  sui- 

t.  La  qnestion  des  rlnes  diligences,  traitik  d'nne  iiiani^ro  t,6  6t  1 

2.  La  qnestion  sp^cialo  de  savoir  quel  a  etd  I'elfet  des  con  a.  o  is  ]  ossed<^es  par 
les  vaisseaux  de  guerre  conf^^r^  qnl  sont  entrds  dans  des  i  orts  t    t         1  es ; 

3.  La  qnestion  spSoiale  des  up|irovipionneineuta  du  eliarbun  ace  dts  1 1  uisseanx 
conftSd^r^  dans  les  porta  britanniqnes. 

Tout  eu  T^servaut  a  1ft  partie  adverse  le  droit  de  rdpondro,  soit  oralenient,  suit  par 
6crit,  selon  le  caa,  le  t-ont  ans  termes  de  I'orticle  V  iln  truitd  do  Washiagton,  les  ques- 
tions se  r^fferaut  a.  I'artiole  VI  du  tratt6  do  WasMngtoii,    '   -■ 

"Article  YI.  DansladfoiaiandeamatJctreBi^eu"    ~~ 
par  les  trois  rfcgles  snivantes,  dont  les  liautes  p; 
faire  nnc  a])plication  spdciale  a  cette  qnestion,  ct 
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tlierowith  as  the  arbitrators  shall  deterui 


A  neutral  government  is  hoiiuil — 

1.  Tu  USB  due  diligence  to  preveut  the  fitting  out,  arniinj;,  or  eiinipping,  witiiiii  its 
jurisdiction,  of  any  vessel  which  it  has  reasonable  gronud  to  l>elieve  is  iuteuded  to 
cruise  or  to  carry  on  war  against  a  power  with  wliiph  it  is  at  peaoe ;  ftud  also  to  use 
like  diligence  to  prevent  the  departure  from  it-s  Jurisdiction  of  any  vessel  intended  to 
cruise  or  carry  on  war  aa  above,  sucli  vessel  baviuj;  been  specially  adapted,  in  whole  or 
in  part,  within  such  jurisdiotion,  to  warlike  use. 

2.  Not  to  permit  or  suffer  either  belligerent  to  make  uae  of  its  ports  or  waters  as  tike 
Itase  of  naval  operations  against  the  omer,  or  for  the  purpose  of  tile  renewal  or  aug- 
mentation of  military  supplies  or  anus,  or  the  reoruitment  of  meu. 

3.  To'  exeroise  due  diligence  in  its  own  porta  and  waters,  and,  as  to  all  persons  nitliiii 
its  jurisdiction,  tu  prevent  any  violation  of  the  foregoing  obligatinos  aoA  duties. 

Her  Britannic  Majesty  has  commanded  her  higli  oommissiouora  and  plenipotentiaries 
to  declare  that  Her  Majesty's  goverumeut  cauuot  assent  to  the  foregoing  rules  as  a 
etaleiueutr  of  principles  of  iuteruational  law  which  were  in  force  at  the  time  when  tlie 
claims  mentioned  in  Article  I  arose,  but  that  Her  Majesty's  government,  in  order  to 
evince  its  desire  of  strengthening  the  friendly  relations  between  the  two  countries,  and 
of  makiuE  aatisfacbory  provision  for  the  future,  ngeeea  that  in  deciding  the  questions 
between  the  two  countries  ariaiugout  of  those  claims,  the  arbitrators  should  assume  that 
Her  M^eatys  government  had  undertaken  to  act  ujiou  the  principles  set  forth  in  these 
Tulea.  And  the  high  contracting  parties  agree  to  observe  these  rules  as  between  them- 
selves in  future,  and  to  bring  them  to  the  knowledge  of  other  maritime  powers,  aud  to 
invite  them  to  accede  to  them. 

Sir  Eoundell  Pahner,  formerly  attorney-general,  on  behalf  of  Great 
Britain,  General  0.  Gushing,  Messrs.  Evarts  and  Waite,  on  behalf  of 
the  United  SUitos,  have  been  heard  by  means  of  their  respective  argn- 
meitts. 


"Un  gouvemement  neutre  eat  tenn — 

"1,  De  faireles  dues  diligences  pour  prdvenirl'armement  en  guerre  on  l'i5(iuipement, 
dans  Je«  liniites  oil  a'exerce  aa  jnridiction,  do  tout  vaisseau  qu'il  pent  raisonnatilement 
suupfunner  Stre  destine  h  croiser  on  faire  la  guerre  contre  une  puissance  avec  luquelle 
ce  gouvernement  est  en  paix;  de  faire  mGine  diligence  pour  empfcher  le  depart  hors 
des  limites  de  aa  jnridiction  de  tout  navire  destin^  il  croiser  on  faire  la  guerre,  comme 
il  est  dit  oi-dessua,  quand  ce  navire  aura  6t<S  sp^cialement  adaptiS,  on  tout  ou  en  partie , 
dans  les  limites  de  sa  dite  jnridiction,  ft  des  usages  belli gi^mnts. 

"S.  De  ue  pormettro  ui  soulfrir  que  Vun  dca  bellig^rants  fasse  usage  de  ses  port^  ui 
de  ses  eaux  eommc  d'une  base  d'operations  navales  contre  I'autre  beliigiSraut,  iii  pour 
rcnonveler  ou  augmeuter  ses  mumtions  militaires  et  son  armenicut,  ou  s'^  [  i  cai  r  ses 

"3.  D'exercer  les  dues  diligences  dans  ces  enux,  et  d'empScher  qu'anci  e  pr-rs  nne 
dans  I'enceinte  de  sa  jnridiction,  ne  viole  les  obligations  et  les  devoirs  infe^  e  ts 

"Sa  Majest6  britannique  a  charge  ses  hauts  commissaires  et  pliSnipoC  t  es  le 
di^clarer  que  le  gouverncment  de  sa  Mmest^  ne  sanrait  donner  son  asaentim  tax 
ri^gli's  pree^deutes  comme  h  aa  exnoae  de  priucipea  du  droit  dca  gens  e  %  4,uenr 
au  moment  dh  se  aont  iJlevdea  lea  reclamations  inention^s  il  I'arttcle  I  maia  po  ir 
duiiiii'.r  nn  t^tnoignage  de  son  deair  de  fortifier  lea  relations  auiioales  out  e  les  11  x 
pays  et  de  prendre  on  vue  de  I'avenir  des  precautions  satia&iaantes,  lo  g  i  en  emeut 
de  sa  M^jestd  consent  h  ce  qu'on  d^cidant  les  qnestiona  qui  naisaent  de  ces  r  la  u ) 
tions  entre  les  deux  pays  les  arbitrcs  tiennent  pour  accordtS  que  le  gouveme  i  eut  de 
sa  Migest6  a  voulu  agir  en  couformit^  avec  les  principes  finonciSs  dans  ces  rfe„les  Les 
liantes  parties  coutractantes  a'enga«ent  il  observer  ces  regies  dans  lenrs  i.ipports 
mutnels  il  I'aveuir,  et  it  les  porter  it  la  connaiaaauoe  des  antres  puissances  maritimes, 
en  Ips  invitant  it  y  adli(;rer," 

Out  6t6  entsndus,  dans  leurs  plaidoyers  respeotiEs,  Sir  Roundell  Palmer,  ci-devaut 
att^jrney-general,  pour  la  Grando-Bretagne,  MM,  le  gdufiral  C.  Cushing,  Evorts  et 
Waite,  pour  lea  Etats-Unis. 
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1. — Djie  diligence. 

We  are  about  to  enter  on  the  discussion  of  questions  of  principle. 
Tlie  flvst  wUicli  presents  itself,  whicti  will  serve  as  a  moral  ^^^^.^^  ^^^ 
pole-star  in  the  opiuious  we  shall  have  to  forni  as  we  come 
to  the  dift'ereut  practical  cases  which  await  our  decisiou,  is  the  true  sig- 
iiiflcatioii  to  be  attached  to  the  words  "due  diligence,"  which  have  been 
employed  in  the  first  of  the  three  roles  laid  dowa  in  Article  VI  of  the 
treaty  of  Washingtou.  A  lengthy  discussion  has  taken  place  between 
the  two  powers  as  to  the  greater  or  less  scope  to  be  given  to  the 
signitieatioQ  of  these  words,  it  assuredly  cannot  be  said  that  there  has 
been  any  want  of  explanations  on  this  point.  In  the  original  American 
case  we  find  the  whole  of  a  long  passage  from  the  Pandects  of  AyUffe, 
with  (;opions  quotations  from  the  works  of  Story  and  Jones,  as  well  as 
statements  of  the  practice  followed  on  this  point  by  the  Supreme  Court 
of  the  United  States  and  by  the  Scotch  courts,  besides  eleven  simple 
quotations  from  different  authors. 

The  original  British  case  mentions  "dwe  diligence,"  and  gives  a  defini- 
tion of  it,  {fi,  24  of  the  English  text,)  which  is  not  absolute,  and  which 
refers  to  historical  facts.  In  its  counter  case  the  British  government 
enters  into  fuller  explanations  on  the  subject,  {p.  21  of  the  English 
text,)  and  it  agrees  with  that  of  the  United  States  in  considering 
that  the  words  due  dili^enee  do  not  create  any  new  or  additioniS 
obligation.  They  exact  from  the  neutral,  in  the  discharge  of  the  duties 
imposed  on  him,  that  measure  of  care,  and  no  other,  which  is  re- 
quired by  the  ordinary  principles  of  international  jurisprudence,  and 
the  absence  of  which  constitutes  negligence ;  and  to  su])port  this  doc- 
trine the  British  counter  case  cites  a  long  passage  from  Beddie's  work, 
''  Researches  in  Maritime  and  International  Law.'  Sir  Boundell  Palmer 
takes  these  words  in  the  sense  that  a  neutral  should  employ  all  the  legiti- 
mate means  in  his  power,  attaching  to  these  words  a  reasonable  cou- 
struetion.  The  United  States  seek  to  increase,  the  measure  of  respon- 
sibility, and  they  maintain  that  the  belligerent  has  a  right  to  require  the 


Nous  allotis  aljonler  les  questions  de  piincipes.  La  jitemifere  qui  B'offie  a  nos  jcux, 
celle  qiii  iions  setvira  coninie  de  boussole  jiiorate  daus  Ie«  appr^ciatious  qu'il  uoiia 
fandra  faire,  pai^ouroiit  les  diff^reots  cas  pratiques  q^ui  attenduut  Dotre  decisiou,  c'eat 
lit  veritable  sipiili cation  ^  attribuer  aiix  mots  "due  (liltKence,"  qui  out  6t4  employes 
dans  la  pruuii&re  des  trois  ifigles  ^tablies  par  1' article  VI  du  traits  de  Waehiugtoa  ■ 
Une  louguH  disonssiou  a'eat  ^bablie  entre  les  deux  puissauc«s  snr  le  plus  ou  le  uoins 
d'^teudue  qn'il  fallait  donner  a  la  Bijrnification  de  ces  mots.  On  ne  pent  pas  dire 
iissuT^uient  qu'il  y  ait  dSlaut  d'^clairoiaseiuentB  sur  oette  matittre.  Dans  le  premier 
''Case"  ami^iieain,  on  nous  n  donnd  tout  nn  lous  passage  dea  pandeotes  d'Ayliffe,  de 
copienaes  citatioua  des  ouvrft|!^s  de  Story  et  de  JoueiS,  aiuai  qae  dea  indicatious  de  la 
jiirisprudonoe  suLvie  dans  la  luati&re  par  la  Cour  supreme  des  £tat8-Uais  et  pai  les 
coni'H  ^cossaises:  de  plus,  ouze  simples  citations  d'anteuls. 

Le  premier  "  Case"  anglais  parle  de  la  "due  diligence,"  ot  il  en  doune  uue  definition 
(page  24,  texte  anglais)  qui  n'est  point  absolue,  et  qni  s'en  rappnrte  aux  fatts  liisto- 
riques.  Duns  le  "  Coaater-casc,"  le  goareruement  britannique  entre  dans  de  pins  am- 
ples  explications  it  cet  £gard,  (page  31,  texte  anglais,)  et  il  s'accorde  avec  celui  des 
Ctats-Unia  ^  oonsiderer  que  oea  mota,  lea  dues  diligeBBeB,  ne  orient  anonne  obligation 
uouvelle  ou  suppl^meutaire.  lis  exigent  dn  nentre,  dans  I'aocomplisaement  des  devoirs 
qni  lui  sont  impodda,  oette  inesure  de  soin  (et  pas  a'antre)  qni  est  reqiiiso  en  vertu  dea 
priuuippa  urdiuaires  dela  javispriidence  iuternatiouale,  suin  doat  I'absence  constitute  la 
iii5gligence  et,  ponr  appoyer  sa  doctrine,  le  "  Cotinter-case "  anglais  produit  un  long 
passage  dii  livre  de  :^ddie,  "  UocheTcbes  snr  la  droit  maritime  et  international."  Sir 
Roundell  Palmer  preud  ces  mots  dans  le  aenequ'nn  neutre  doit  employer  tons  tesmof  ens 
liSgitimea  en  son  pouvoir  en  donr.ant  i  cea  mota  une  portfo  raiaonnable.  .LesEtats- 
Unis  dtendent  le  oas  de  responsabilite  et  ils  soutiennent  que  le  bellig^raut  a  le  drotfr^e  l 
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neutral  to  enforce  its  muuicipal  laws,  and  also  the  proclamations  of  its 
executive.  They  assert,  moreover,  that  the  beiligereiit  has  the  right  to 
require  that  the  powers  with  which  the  neutral  is  armed  should  be  aug- 
mented by  legislative  measures. 

Copious  explanatious  have  beeu  furnished  on  eitiier  side  by  the  parties 
in  dispute. 

It  eeems  to  me  that  the  most  simple  method  of  arriving  at  a  defini- 
tive opinion  upon  the  legal  bearing  of  the  question  is  to  keep  stea*lily 
in  view  the  following  ideas : 

The  words  due  diligence  necessarily  imply  the  idea  of  a  relation  be- 
tween the  dnty  and  its  object:  it  is  impossible  to  define  a.  priori  and 
abstractly  an  absolute  duty  of  diligence.  Tlie  thing  to  which  the  dil- 
igence relates  determines  its  degree.  Taking  the  scale  of  degrees  of  de- 
fault according  to  the  Roman  law,  descending  from  the  dolus  by  the 
culpa  lata  and  culpa  levis  to  the  culpa  lecissi7Ha,  we  find  that  their  appli- 
cability changes  according  to  the  objects  to  which  they  refer.  I  (lasa 
over  the  responsibilicy  of  the  guardian,  of  the  trustee,  and  several  other 
cases  specified  in  the  law,  and  will  only  cite  as  examples  wises  in  which 
responsibility  is  incurred  by  the  culpa  leais  and  even  levismma.  Such  is 
that,  for  instance,  which  att^aohes  to  persons  charged  with  the  care  of 
explosive  substances,  or  with  looking  after  the  safety  of  dams  in  time 
of  inundation,  or  In  whose  charge  are  deposited  papers  of  exceptional 
importance.  All  these  pet'sona,  from  the  fact  alone  of  their  having  ac- 
cepted these  functions,  are  bound  to  exercise  an  amount  of  diligence 
determined  by  the  special  object  of  these  same  functions. 

In  treating  of  political  questions,  the  greatest  extent  which  conld  be 
given  to  the  duties  of  diligence  incumbent  on  a  neutral  would  be  to 
require  that  he  should  act  with  regard  to  the  belligerent  as  he  would 
act  in  similar  circnmstances  in  his  own  interest. 

It  is  undoubtedly  right  to  take  into  account  the  requirements  of  a 
belligerent  witii  regard  to  a  neutral,  but  these  must  not  be  pushed  to 
such  a  point  as  to  embarrass  the  neutral  in  the  normal  exercise  of  his 
rights,  or  in  the  organization  of  his  administrative  functions. 

deinanaet  an  iieutre  de  mettre  il  execution  ses  lois  d'ordre  int^rieiir  ainsi  que  lea  pro- 
clamations (le  son  pOHvior  ox6;utif ;  ila  pr^teudent,  de  pliiSj  que  le  belli giSi'ikiit  a  la  dtoit 
(la  deuiaiidei-  que  lea  pouvoits  doot  ie  neiitre  ust  armr5  aoient  augiueuti^s  par  int'sure 
l^giBlative. 

De  graudes  explications  out  ^t&  fanmiea  de  part  et  d'aatre  par  les  piiissadues  en 
disaccord. 

11  me  paralt  que  la  voie  la  plus  simple  pour  arriver  i  fixer  l^gitleraent  uos  idoes  Bur 
la  matifere  est  de  se  fixer  sur  les  idi^es  auivaiites: 

Les  mots  diligence  due.  contieniieut  nicessairement  I'idde  d'un  rapport  dii  dwvotr  il  la 
cliose ;  il  est  iranossible  de  dfiSnir  d  priori  alistralteiiient  nu  devoir  absola  do  diligouce. 
C'est  la  cbose  h,  laqiielle  oette  dilieeoc*  se  rapporte  qtii  en  dtStermiue  le  degr.5.  Prenons 
I'^faelle  des  imputabilit^  selou  le  droit  roniulu,  an  partanl  du  dolus  pour  desceudre 
pat  la  culpa  lata  et  la  calpa  levis  jnsqn'il  la  calpa  leviantna,  et  nous  troaruroiis  que  lea 
applicability  se  modifient  d'apr^  lea  objata  anxquela  elles  se  t4i%retit.  Je  pause  snr 
la  respouaabilit^  du  tutenr,  du  diipoaitairo,  et  aur  plusieurs  autres  eaa  api^cifiea  daua  les 
lois,  pour  ue  citer  que  I'esample  des  cos  oil  la  responaabilit^  est  encourue  par  la  culpa 
ten's,  on  mfime  par  la  fcpiseimo.  Telle  eat  oelle,  par  exeinplo,  qui  frappe  eelni  qui  esc 
charge  de  garder  dea  ruatiferes  explosibles,  on  qui  doit  veillet  h  la  sftret"?  das  digues 
dana  le  teiups  dea  inondatioiis,  celui  qui  garde  uii  d^pftt  de  pajiiers  d'nne  importauoe 
esceptioQuelle.  Tontes  ces  persoones,  parlesaul  fait  ([u'ellesout  accaptjS  eea  finittlons, 
Bont  tenues  d'exercer  nne  diligence  d6termini5e  par  I'objet  ep6oial  de  cua  m6niea 
foDctiuns. 

En  se  poftant  aur  le  terrain  politique,  la  plus  grande  litendue  que  I'ou  puiaae 
attribner  aux  devoirs  de  diligence  d'uu  neutre  sera  (la  lui  impoaor  d'eu  agir  ii  l'i!gard 
dn  bellig^raut  oomme  il  agirait  pour  son  propre  intdr^t  dans  des  caa  aualoguca. 

II  eet  jnate  sans  donte  de  tenir  dea  exigences  d'un  bellig€rant  fi  I'^gard  d'nn  nentre, 
niais  il  ne  faiit  point  Icb  pousset  an  point  de  goiier  le  ueutru  dans  I'actiuu-^iormale  de 
ses  droits,  datis  I'oi'ganisme  deaes  fouctions  gouvcniantus.  Hif.-^d  h' CtOOQIC 
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I  willingly  admit,  on  the  otlier  hand,  that  the  duties  of  the  neutral 
power  cannot  be  determined  by  the  laws  which  that  power  msiy  have 
made  in  its  own  interest.  This  wonld  be  an  easy  means  of  elnding 
positive  responsibilities  which  are  recognized  by  equity  and  imposed  by 
the  law  of  nations.  There  exists  between  nations  a  general  law,  or,  if 
it  is  preferred,  a  common  tie,  formed  by  equity  and  sftnctioned  by  re- 
spect for  reciprocal  interests ;  this  general  law  receives  especial  develop- 
ment in  its  application  to  acts  which  talie  place  at  sea,  where  no 
frontiers  are  marked  ont,  and  where  there  is  the  greater  necessity  that 
liberty  should  be  secured  by  a  common  law,  without  which  it  would 
be  impossible  to  defend  one's  self  by  positive  guarantees  from  the  most 
flagrant  acts  of  injustice.  This  is  what  prompted  the  saying  of  one  who 
had  been  brought  up  in  habits  of  servility,  to  say,  "  The  Emperor  is 
master  of  the  earth,  but  the  law  is  ttie  mistress  of  the  sea."*  I  grant 
then  the  rigbt  of  the  belligerent  to  require  that  the  neutral  should  not 
shelter  his  responsibility  under  rules  made  by  himself  in  his  own  interest, 
and  I  enter  fully  into  the  views  of  Article  VI  of  the  treaty  of  Wash- 
ington, which  simply  gives  the  preference  to  rules  of  general  equity 
over  the  provisions  of  aiiy  particular  system  of  legislature,  whatever  it 
may  be. 

It  does  not,  however,  seem  to  me  admissible  that  a  belligerent  should 
be  able  to  require  of  a  neutral  that,  in  order  to  fulflU  his  neutral  duties, 
he  should  increase  his  military  establishments  or  his  ordinary  system  of 
defense.  This  would  be  an  encroachment  on  the  independence  of  a  state, 
which  is  not  bound  to  abdicate  a  jiortion  of  its  material  sovereignty 
because  it  finds  itself  involuntarily  in  a  special  position  with  regard  to 
the  belligerent.  The  neutral  may  be  asked  to  put  the  powers  of  his 
government  into  full  activity  in  order  to  maintain  his  neutrality ;  he  can- 
not reasonably  be  expected  to  modify  the  organization  of  his  administra- 
tive machinery  to  serve  the  interests  of  another  power. 

We  must  beware  of  rendering  the  condition  of  neutrals  too  difficult 
and  almost  impossible.    The  importance  of  circumscribing  war  is  a  mat- 

J'admBts  yolontiera,  d'autre  part,  qae  les  devoira  Aa  neutre  ue  pnissent  paa  Stre 
d^termimSa  par  Tea  loia  que  cette  pnissance  se  serait  faitea  dans  son  propre  iat^rfit.. 
II  y  aiiruit  iti,  nu  moyen  facile  (le  so  aoiistrairo  i>,  des  reaponsabilit^a  poaitivea,  que 
I'^qniti?  reconoalt  et  que  le  droit  dea  geua  iinpoae.  Les  nations  ont  entie  elles  uu  droit 
eommnn,  on,  ai  on  aime  iDiens  un  Hon  commuii,  formi?  par  I'^qnit^  et  sanetionnd  par  le 
respect  dea  int^ri&tH  rSoiproqnes ;  ce  droit  oonimim  ae  developpe  snrtout  en  a'appliqnaiit 
anx  faite  qni  ao  posaent  snr  la  mer,  l£l  oil  ies  confina  ue  aont  point  traces,  oti  la  liberty 
doit  Stre  d?autiuit  plnB  aasar^  par  im  droit  eommnn  aana  lequel  11  serait  impoaaible  de 
se  mettre  k  convert  dea  plcB  flagraiites  injustices  par  dea  garanties  positives.  C'est  ce 
qui  fiusait  dire  &  est  anoien,  nOnrri  dans  les  habitudes  du  serviliaiue :  "  I/Emperenr  eat 
le  nialtre  de  la  terre,  maia  la  loi  est  la  maltresse  de  la  mer."  J'accorde,  done,  an. 
bellig^rant  d'esiRer  que  le'uentre  ue  mette  point  il  ooavert  sa  repnnsabillitS  sona  dea 
icigles  qu'il  se  aerait  ffs^a  dana  dee  vnes  de  son  seni  intSret,  et  j'entre  pleiiioment  dana 
les  vnea  de  I'urticle  VI  da  traitd  de  Wjisliington,  qui  no  fait  que  donuer  la  priSffrence 
aiis  rfegles  de  I'diinit^  gdufirale  sur  lea  diapositiona  d'nne  legislation  particnlifere  quelle 
qa'elie  pniase  litre. 

II  ne  me  paralt  pas  ce|>endant  admissible  qn'nn  bellig€raat  piiisse  exiger  du  neutre 
qnc,  ponr  reniplir  sea  deToirs  de  uentralit^,  il  auginente  son  pied  militaire,  son  systfente 
ordinairededi^fenae.  Ilyaarait  IJl  uue  infraction  ^  rind(5^endauce  de  cbaqne iSt-at,  qni, 
pour  se  ttouver  involontairement  dana  une  position  sp^oiale  it  I'dgard  An  btllig^ruut, 
n'est  pae  tenu  d'abdiquer  nne  portion  desa  souverainet^  matdrielle.  On  pent  demander 
au  nentre  de  niottre  ea  pleino  activitd  les  ressorts  de  e»u  gouvemementiionr  maintenir 
sa  neutrality ;  on  ne  peut  pas  raisonnablement  attendre  de  liii  qu'il  modifie  I'oi^anisa- 
tion  de  sa  niaoliiue  gonveruementale,  pour  aervir  les  interfile  d'iine  autre  puisBanoe. 

II  faut  bien  He  garder  de  rendre  la  condition  des  nentrea  par  trop  difficile  et  preaqne 
impossible.    Oti  parle  tonjoura  de  I'importanoe  de  circonscrire  la  gnerre,  et  si  on  acca- 


*  Dis,  lib.  i,  de  Lege  Rhodia. 
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ter  of  continual  remark,  and  if  neutrals  are  to  be  overwhelmed  with  a 
bnrden  of  precautions  and  a  weight  of  responsibility  which  is  in  excess 
of  the  interest  they  have  to  remain  neutral,  they  will  be  torced  to  take 
aa  active  part  in  the  war ;  instead  of  a  proper  inaction  we  should  have 
an  Increase  of  hostilities.  There  will  no  longer  be  any  viedii  between 
combatants;  the  disasters  of  war  will  be  multiplied,  and  the  part  of 
mediators,  which  neutrals  have  often  undertaken  and  brought  to  a  suc- 
cessful conclusion,  will  forever  disappear. 

Let  us  then  take  a  view  which  will  induce  neutrals  and  belligerents 
mutually  to  respect  one  another.  Let  us  take  as  a  basis  the  two  condi- 
tions of  neutrality  laid  down  by  Dr.  L.  Gessner.* 

These  are : 

1.  To  take  absolutely  no  part  in  the  war,  and  to  abstain  from  all  that 
Might  give  an  advantage  to  one  of  the  belligereut  parties. 

2,  Not  to  permit  on  the  neutral  territory  any  proximate  hostile  act  of 
one  party  against  the  other. 

As  to  the  measure  of  activity  in  the  performance  of  the  duties  of  a 
neutral,  I  think  the  following  rule  should  be  laid  down : 

That  it  should  be  in  a  direct  ratio  to  the  actual  danger  to  which  the 
belligerent  will  be  exposed  through  the  laxity  of  the  neutral,  and  in  an 
inverse  ratio  to  the  direct  means  which  the  belligereut  can  control  for 
arresting  the  danger. 

This  rule  leads  us  to  a  solution  of  the  question,  so  often  discussed  in  the 
documents  presented,  as  to  the  initiative  to  be  taken  by  the  neutral  in 
order  to  preserve  his  neutrality  to  the  profit  of  the  belligerent. 

Where  the  oi-dinary  conditions  of  the  country,  or  particular  circum- 
stances which  have  occurred  on  the  territory  of  the  neutral,  constitute 
a  special  danger  tor  the  belligerent,  who  has  no  direct  means  of  protect- 
ing himself  from  them,  the  neutral  is  bound  himself  to  take  the  initia- 
tive iu  order  that  the  state  of  neutrality  may  be  maintained  with  regard 
to  the  two  belligerents. 

lile  les  iietitres  ti'un  fatdeau  do  pi'^caiiLioQs  ct  iVuao  respousiibilitc  niii  ddpaase  i'int€r6t 
qa'ils  out  ii  rester  daus  la  neutrality,  on  lea  forcera  a.  prendre  niie  part  active  ii  la 
guerre;  au  lieu  d'uno  couveuableiuactioD.oa  auramie  augiueutatiou  d'lioatilitfia.  II 
u'y  aura  plus  de  medii  entro  lea  eombattants ;  lee  dfiaaatres  de  la  gaerre  ee  uiultiplieront, 
en  le  rflle  de  m^diateurs,  que  les  ueutres  out  souvent  eutrepria  et  couduit  il  bouna  fin, 
sera  effao^  i  jamais. 

Plagous-iious  done  h  oe  point  de  vue  qui  pniase  eucager  les  neutres  ot  lea  bellifr^rants 
k  se  respecter  mutuellenient.  Prenoas  pour  base  lea  deus  oonditioiia  do  unutralUS 
telles  qa'elles  sont  poshes  par  le  docteur  L.  Gessuer,  e'eat-il-dire  que— 

lies  eouditiouB  de  la  neutrality  aunt '. 

1.  Qu'oa  ne  prenue  absoluraent  aucuue  part  ^  la  gnorre  et  <}n'on  s'abstienue  de  tout 
oe  qni  poncrait  procurer  un  avautage  il  I'niie  des  parties  belligdrautea. 

2.  Qu'on  ne  tolfere  eur  le  territoire  nentre  attonne  hostility, immediate  d'nne  partie 
contre  I'antre. 

Quant  ^  la  mesure  de  I'activitii  dana  racoomplissement  dea  devoira  dn  neutre,  Je  croia 
qu'il  aerait  h  propos  d'^tablir  la  formule  KUivante : 

Qu'elle  doit  6ti-e  en  raison  directe  des  dangers  r^els  que  le  belligi5raut  peut  conrir 
par  le  ftit  on  la  toMranee  dn  neutre,  et,  en  raison  inverae,  dea  moyeus  directs  que  !e  bel- 
lig^rant  peut  avoir  d'^viter  oea  dangers. 

Cette  toruiule  nona  conduit  ^r&oudre  la  question,  si  ao 
ineuts  prodnits,  de  I'initiative  k  prendre  par  le  neutre  a 
aauY^atder  sa  neutrality. 

L&  oil  lea  conditions  ordinares  dn  paja,  on  des  oirconstancea  partionlifere 
eur  le  territoire  dn  neutre,  conatitueut  uii  danger  special  po«r  le  bulli^^raut  qui  ne 
pent  avoir  dea  moyena  directs  de  s'y  aoustraire,  le  neutre  est  teun  d*einployer  sou 
initiative  alin  que  I'lStat  de  neutrality  se  maintienne  ft  regard  dea  dcnx  bellig^ranta. 

'  "  The  Law  of  Neutrality  at  Sea,"  Berlin,  1865,  p.  23, 
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This  initiative  may  be  taken  either  on  account  of  a  flagrant  ease  of 
some  enterprise  of  one  of  the  bellifcerents  against  the  other,  or  ou  the 
application  of  the  belligerent  denouncing  a  fact  or  a  series  of  facts  which 
would  constitute  a  violation  of  neutrality  in  regard  to  hiir,  i.  e.,  which 
would  improve  the  position  of  one  belligerent  to  the  detriment  of  the 
other. 

It  does  not  appear  that  the  neutral  conld  in  such  case  release  himself 
from  responsibility  by  requiring  the  belligerent  to  furnish  him  with  evi- 
dence snflicient  to  institute  regular  proceedings  before  the  courts.  Tliis 
would  be  to  reduce  the  belligerent  to  the  couditiou  of  a  mere  snbject  of 
the  govenimeut  of  the  country.  The  law  of  nations  is  not  eontented 
with  these  narrow  measures  of  precaution ;  it  requires  a  larger  measure 
of  assistance.  This  is  demanded  not  only  by  the  coniHm  inter  gentes, 
but  also  by  the  real  necessity  which  nations  are  under  to  lend  recijirocal 
aid  and  ]>rotection  in  order  to  maiimiin  their  independence  and  guaran- 
tee their  security. 

The  greater,  then,  the  actual  danger  to  the  belligerent  on  the  territory 
of  the  neutral,  the  more  is  the  latter  bound  to  watch  overbis neutrality 
and  to  prevent  its  being  violated  to  the  profit  of  either  of  the  belliger- 
ents. 

The  matter  appears  under  a  somewhat  different  light  when  the  bellig- 
erent can,  of  himself,  by  the  emplo,ynient  of  his  forces,  hold  his  enemy 
in  check,  even  on  the  neutral  territorj-,  Thiscasepresents  itself  in  par- 
ticular when  the  geographical  position  of  a  state  is  sufiicieut  of  itself 
to  secure  the  means  of  promptly  repressing  any  enterprise  prepared  on 
the  neu-tral  territory.  Under  sueh  circumstances  the  neutral  would  no 
longer  be  bound  to  assume  an  initiative  which  would  have  no  object.  He 
could  not,  however,  from  considerations  of  self-respect,  allow  his  neu- 
trality to  be  rioJated,  and  he  would  be  bound  to  comply  with  any  just 
demand  which  might  be  addressed  to  him,  in  onler  to  avoid  any  kind  of 
connivance  with  one  or  other  of  the  belligerents. 

If  from  abstract  principles  we  pass  to  the  consideration  of  tlie  particular 
facts  for  which  the  United  States  hold  that  Great  Britain  is  responsible, 

Cette  initiative  pent  6tre  niiee  en  mouvement,  soit  par  nu  cas  flagrant  ile  qiielciae 
eutreprioe  (le  I'lin  des  bellig^rauts  coutre  I'antre,  soit  enr  I'instaiicu  ilii  tiellLg^iaiit  iiiii 
dSaoiice  (111  fiLit  on  ntie  e^ne  de  faita  qui  viotcruieut  h  soa  6gard  leu  rh'^lna  <le  la  neo- 
tralitd — cVst-iVdire,  qui  reudntient  meilleure  la  positiuu  d'an.  bellig^raut  an  detrimeut 
decelle  de  t'autre. 

n  ne  paralr  pas  qne  le  neutre  pnisse,  <lana  pareil  ca8,  se  dScliarger  de  sa  responsabi- 
lit6  en  HxiKL'aiit  dii  belligfitaiit  qu'il  lui  fuurnisse  les  prenves  snflisanteB  (Minr  iuslitiier 
nne  procedure  r^giili*re  devaiit  les  tribniiuus.  Ce  eerait  rSdnire  le  belligdrjint  ft  la 
conditiun  d'un  simple  siijet  dn  gnnverDeitieiil;  dn  pays.  Le  droit  des  gens  ]i<>  He  coiitente 
pas  de  ces  ^l.roiies  mesuree  de  pnlcantiotm :  il  lui  I'ant  plus  de  larceiir  d'aSHJHtance.  Ce 
n'est  pas  seuleiiient  la  mmita$  inter  g«nte»  qui  la  r^lame,  c'eat  le  besoin  r^el  qu'oiit  les 
nations  de  se  prater  n^ciproi^ueraetlt  aide  et  protection  paar  maintenir  leur  iiiddpen- 
danoe  et  garaiitiT  leiii  a6cr>ntf6. 

PluM  done  il  y  aura  ponr  le  bellig^rant  dp  dangers  rMi  sur  le  territ^ire  dn  neutre, 
plus  celiii-ci  sera  tenn  de  veiller  anr  sa  iientriiUt4,  en  empechant  qu'elle  lie  soit  violSe 
an  profit  de  I'liu  on  ile  I'antre  des  bellig^ruii^H. 

La  clicise  se  pi'^setite  un  pen  ditf^remnient  loi'sqne  le  bellig^rant  peut,  ft  lui  senl,  par 
I'emploi  de  ses  furci-s,  tenir  en  fcheo  son  enneiiii,  in^me  sur  le  territoire  nentiri'.  Ce  oas 
se  pr&e.nte  surtont  lorsqne  la  position  ((ifiiKi'apliique  d'nn  £tiit  auAiL  dV llc-uigme  ft 
assnrci'  les  miiyeiis  de  rSprimer  ptompteuieiit  tiinte  entrepriae  pr^parSe  anr  le  teiTitoire 
neutre.  Dana  ces  circonstances  le  iientte  ue  aerait  pins  tenu  de  prendre  nne  initiative 
qni  aerait  sans  olijet.  II  ne  pourra  pas  ctiiiendant  toWrer,  par  respect  poni'  liii-iii6nie_, 
qn'ou  viole  na  nentralir^,  et  il  seiia  teuu  df,  d^t^rer  il  tonte  Juste  di^niamle  qn'mt  lui 
adressei'ait  d'llviter  toute  eap^e  de  connivence  aveo  I'nn  on  i'antre  dee  lielli^e rants. 

Si  des  priiicipes  ahstraita  nons  paasons  it  la  consideration  des  &itii  pHrtii-nliera  "nr 
lesqnels  les  Gtata-Unis  oroient  que  la  responsabilit^  de  I'Angleterre  est  engagde. 
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■we  mast  commence  by  discussing  tbe  coustruction  of  ships,  and  thecir- 
cnmstances  under  which  such  construction  took  place.  Indeed,  thefa«t 
of  the  conetrnction  of  the  vessels,  of  their  armament  and  equipment, 
and  of  tlie  exi>ort  of  arms,  assumes  a  different  aspect  according  to  the 
circuiHstanees  of  the  time,  the  i>ersons,  aud  the  localities  in  which  it 
occurred.  If  the  government  oo  whose  territory  the  acts  take  place  is 
aware  of  a  permanent  state  of  affairs,  leading  to  a  decided  probability 
that  such  construction,  armaments,  and  exports  will  be  effected  with  the 
object  of  assisting  the  designs  of  a  belligerent,  the  duty  of  vigilance  on 
the  part  of  tbe  government  becomes  more  pressing,  aud  exists  toagreater 
ext«nt. 

Britkh  ttnfriettdliness. 

The  British  government  was  fully  informed  that  the  confederates  had 
established  in  England  a  branch  of  their  means  of  attack  and 
'"""■defenaeagainst  the  United  States.  Co  mm  issioucrs  re  present- 
ing the  government  of  Richmond  were  domiciled  in  London,  aud  had  put 
themselves  in  communication  with thcEuglish  government.  LordEussell 
had  received  these  confederate  representatives  in  an  unotdciHl  way.  The 
first  visit  took  place  on  the  11th  of  JMay,  1861,  that  is  to  say,  three  days 
before  the  Queen's  proclamation  of  neutrality,  and  four  days  before  Mr. 
Adams  arrived  in  London  as  the  minister  of  the  United  States;  and 
further,  the  English  government  conid  noc  but  know  that  great  commer- 
cial houses  were  managing  the  interests  of  the  confederates  at  Liver- 
pool, a  town  which  from  that  time  was  very  openly  pronounced  in  favor 
of  tlie  South.  In  Parliament  itself  opinions  were  before  long  openly 
expressed  in  favor  of  the  insurgents.  The  Queen's  ministers  themselves 
did  not  disguise  that,  in  their  opinion,  it  would  be  very  difficult  for  tlie 
American  Union  to  re-establish  itself  as  before.  Then,  strange  to  say, 
the  most  influential  members  of  the  House  of  Commons  were  seen  to 
detach  themselves,  on  this  question,  from  the  ministry  of  which  tbey 
had  been  the  powerful  supporters.  The  voice  of  Mr.  Cobden  and  that 
of  Mr.  Bright  were  raised  in  favor  of  the  United  States.     The  Ameri- 


devons  d'abord  parler  de  la  ooDstrnction  des  oiiviTes  At  des  clTCOnstnnoos  an  mitieD 
deeqimlleH  cea  couetractiona  eurent  lien.  Le  fait,  en  effeC,  da  la  cuiistriictiuii  di^s  vais- 
seans,  de  hsnr  armeiiienl  et  iSquipeinBiit,  de  Fexportation  des  arraes  de  guerre,  preiid 
uii  aspect  difiiJruul;,  aeloti  lee  ciruuiiatancea  des  teiups,  (tee  penKiunos  ot  dea  lieux  oil  il 
s'accoiiiplit.  Si  le  goiivei'iiemont  Bur  le  territiiire  dnqnellefaitse  paase  a  cunuaiHaance 
d'uD  £tat  de  clioses  permanent,  anquel  vieniie  se  ratlaolier  nne  probabililS  marqn^ 
que  de  aemblableii  cnnstmotioua,  ariumnent-s  et  esporlations  se  liMSeut  dans  le  but  de 
servir  niis  [itnjets  d'au  belligSrant,  le  devoir  de  aurvpillance  de  la  part  de  ce  gouveme- 
meut  devlent  plus  ^tendii  et  plus  preHsant. 

Le  gauveruBiuent  britanniqne  4tait  pleinement  inform^  que  les  eoufi^ddi'^s  iini^ri- 
cains  dn  snd  avaient  £tabli  en  Angleterre  coinme  une  sncciirsale  de  ieiira  inuyeos 
d'attaque  et  de  defense  vis-^vis  des  £tats-Uiiis.  Un  comity  de  repi'^seiitauts  du  gon- 
verneiueat  de  Bicbiiioud  uvait  ^t^  ^tabli  i\  Loudrea,  et  il  s'^tait  mis  eu  rapport  aveo  le 
gonvenietDent  anglais.  Lord  Russell  avait  re;a  les  d^I^gu^s  des  conl'ddiires,  inais  sauB 
caractiire  oSiciel.  La  premi&i'e  visite  avait  eu  lieu  le  II  mai  1861 — u'eBt-d-dire,  trolB 
jonrs  avaat  la  proclamation  de  neutrality  dela  reiue  et  quatre  jonra  avaut  Pari'iv£e  de 
M.  Adams  t  Loudres  en  qaalit^  de  miuiBtre  des  ^tate-Uuis.    Le  gunvernenieiit  aoglaiB 


_e  pouvait  pas  ignorer  noQ  plus  qae  de  fortes  maisnns  de  commerce  stdEuaieiit  les  in- 
t^rSts  dca  coufSdSr&l  ti  Liverpool,  ville  tr^s-prnnonc^e  d^s  lors  on  favenr  de  I'Ani^rique 
dn  and.  II  ne  tarda  pas  k  se  prononoer  en  plein  Parlenieut  nne  opinion  tout  &  fait 
favorable  aus  insniijds  du  end.  Lea  niinistres  de  ea  M^&tfi  la  Eeine,  eux-ni6me8,  ne 
(lisslmulferent  point  qne  dans  leor  manifere  de  voir  il  etait  trfes-diffieilo  que  I'Uulon 
amSrioaiue  pllt  se  r^tablir  telle  qu'elle  etftit  anparavant.  Alore,  chose  i;trauge,  on  vit 
dee  nienibres  les  plus  influente  de  iaChanibre  des  commnnea  se  d^taeber,  sur  oette 

SUBstion,  du  minist^re,  dont  ils  avaient  6t6  de  puiasants  auxiliaires.  La  voix  de  M. 
obden  et  celle  de  M.  Bright  se  flrent  entendre  en  favenr  des  £(ata-Unis.    LeB  AmSti- 
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cans  of  tlie  North  could  have  had  no  advocates  more  devoted  to  their 
cause,  and  they  did  not  fail  totake  advantage  of  their  authority.  These 
great  movements  of  puhlic  opinion  in  contrary  directions  formed  as  it 
were  an  atmosphere  of  agitation  which  ons''t  to  have  kept  the  British 
ministry  on  its  guard,  in  onler  that  it  might  succeed  in  maintaining  per- 
fectly eqmil  relations  with  the  two  belligerent  parties. 

Let  us  uo\v  turn  from  these  remarks  ou  the  facts  to  the  consideration 
of  the  special  law  of  the  question.  In  the  first  of  the  rules  laid  down 
in  Article  VI  of  the  treaty  of  Washington,  mention  is  made  of  the  due 
diligence  t«  prevent  tlie  buildiugj  equipment,  aud  arming  of  vessels, 
which  a  government  is  bound  to  exercise,  when  it  lias  reasonable  ground 
to  believe  that  this  building,  arming,  and  equipping  are  for  the  purpose 
of  furnishing  warlike  aid  to  one  of  the  l)elligerents. 

The  same  words  oc<;ur  again  in  the  third  rule,  while  they  are  want- 
ing in  the  second.  "  Why  soF  asked  Lord  Cairns  in  the  debate  ou  the 
treaty  which  took  place  in  tlie  House  of  Lords  on  the  J  2th  June  of  last 
year.  It  seems  to  me  that  it  might  be  answered:  because,  in  the  case 
of  the  first  and  thii-d  rules  there  is  room  for  investigations  of  persons 
and  circumstances  to  ascertain  the  facts  denounced,  whereas  the  second 
relates  to  a  series  of  evident  facts  ou  whieli  no  inquiry  need  he  made  as 
regards  credibility. 

"  What,"  continued  the  noble  lord,  "  is  the  standard  by  which  you  can 
measure  due  diligence  !  Due  diligence,  by  itself,  means  nothing.  What 
is  due  diligence  with  one  man,  with  one  power,  is  not  due  diligen<!e  with 
another  man,  with  a  greater  power." 

Duediligence,  then,)sdetermined,in  myopinion,asI  have  already  said, 
by  the  relation  of  the  matter  to  the  obligation  imposed  by  law,  Butwhat 
is  theineasureof  thesji^eiewtreasim?  It  will  be  furnished  by  the  princi- 
ples of  thelawof  nations,  and  tbecharacterof  theeircunistances.  And 
here,  not  to  leave  the  question  in  ambiguity,  I  will  examine  some  of  the 
propositions  contained  in  tlie  argum''nt  of  Her  Britannic  Majesty's 
counsel  on  the  first  of  the  points  mentioned  by  the  tribunal  in  its  reso- 

eains  <]ii  nord  iie  pouvaient  avoir  d'avocata  pins  d^von^a  It  leur  eause,  et  ila  iie  man- 
qufereiit  paa  de  Be  prfivaloir  de  lour  autorit^.  Ces  grands  mouvements  de  ropinion 
publiqiiB  dans  dca  sens  oppas^a  I'nn  h,  I'autm  formaient  comme  uue  ataoaplifere  d'agita- 
tion,  q^ul  devait  tenir  ^veiltiS  le  luiniat^e  britnnuiqiie,  afia  de  puuvoir  ea  inaiuteiiir 
dans  des  rapports  parfaitenieiili  ^gan^  avec  lea  deux  partiea  belligdraotea. 

Pasaonsmaintenant  de  cea  remaiquessnr  lesfitits  it  dea  considfirationa  ear  ce  droit 
sp^ial.  Dans  la  premi&re  ctes  r^glus  pos^ea  it  I'artiole  VI  dn  txaitd  de  Washington,  il 
eet  parlS  de  la  due  diligence  h  emp£clier  lea  coDatrnctiODa,  dqnipenieiita  et  armenienta 
de  vaisseans  qn'un  gunvei'uement  eat  tenn  de  d^pluyer  quacd  il  a  nn  "  reaaonaiJe 
gyoanA"  de  croiro  que  cea  eouatroctione,  armementa  et  ^qnipenients  ont  poor  olgut 
d'aider,  pour  I'naage  de  la  gtinrre,  uu  des  belligfiranta. 

Lea  mimes  inota  ao  retrouvent  dans  la  troiaieme  rfegle;  ila  nianquent  (tanalaseconde. 
"Ponrquoi  oela I"  demandait  Lord  CairnB  dansla  diaouaaionaarletrait^anadit.,  qui  eut 
lieu  dans  la  Chamlil'e  de  paira  le  13  jniu  de  l'auD6e  derni^i'e.  11  nju  semlile  qu'ou 
pourrait  r^pondre ;  c'est  parceque  daiia  leacaa  de  la  preniifere  et  de  la  t.roisi&iiie  regie 
il  y  a  lien  h,  des  inveatigationa  de  peraonnea  et  de  eliuses  pnur  certifier  Ioh  faits  lo- 
crimiui^s,  an  lieu  que  la  seconde  ae  rapport«  h  nne  a^rie  de  faitit  <>vidents,  sur  leeqnels  il 
tt'y  a  paa  de  recliercbes  h,  iaire  en  matifere  de  crMibitit^. 

"  Quel  est  done  I'^tnlon,"  pourauivait  k,  dire  le  noble  lord,  "  d'aprfes  lequel  Toua 
ponvci;  mesurer  la  due  diligmce?  Due  diligence,  It  eile  eeule,  ne  signifie  rien.  Ce  qui 
est  due  diligence  avec  tel  homme  et  tel  gonverneraent  ne  I'eat  pltis  avec  tel  aulre 
honune,  let  antre  gonvernement  pins  puiaaant." 

La  due  diligence  se  d^teniiiiie  done,  a  mon  avie,  ainai  qne  jo  I'ai  d^fi  dit,  par  le  rap- 
port dea  cbosea  avec  I'obllcatiun  impos^e  par  le  droit.  Maia  quelle  est  la  mesnre  de  la 
raison  anfflsantef  Ce  aont  Yes  prinoipea  dn  droit  des  gens  et  la  quality  dea  eirconatancea 
qui  nous  la  donnetont.  Et  ici,  poor  ne  pasreater  iJanalevagne,j'6xaminerai  guelques- 
unea  des  propositions  contennea  dans  I'argnment  du  conscil  de  sa  M^est^  britanniqne 
attr  le  premier  dee  points  indiquds  par  le  tribnnal  dana  aon  arr@t4  da  Hi  juillet.    Je  ne 
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lution  of  tlie  24tli  Julj .  I  will  be  guided  by  my  own  views  only,  while 
rendering  full  justice  to  the  subllety  of  reasoning,  and  to  the  wealth  of 
learning  displayed  by  the  illnstrious  advocate  who  has  drawn  np  this 
document,  worthy  of  being  placed  in  the  same  rank  with  the  equally 
remarkable  papers  which  have  emanated  from  the  pen  of  the  counsel  of 
the  American  Government. 

I  read,  at  page  4  of  this  argament,  that  the  case  of  a  vessel  which 
leaves  the  neutral  eonntry  unarmed  is  entirely  different  from  that  of  an 
armed  vessel,  sold  to  abelligerent  within  neutral  territory,  which  leaves 
that  teiTitory  fully  capable  of  offense  and  defense,  under  the  control  of 
the  belligerent  purchaser ;  that  departare  of  the  former  vessel  is  no 
operation  of  war  ;  that  she  is  guilty  of  no  violation  of  territory,  of  no 
hostile  act. 

It  seems  to  me  that,  when  a  vessel  has  been  built  aiyl  fitted  out  for 
war,  there  are  strong  reasons  for  believing  that  it  has  been  purchased 
for  the  service  of  a  belligerent,  and  that  it  will  suddenly  go  to  sea. 
Tbere  are  strong  grounds  for  supposing  that,  at  a  short  distance  from 
the  territorial  waters,  arms  and  mnnitions  will  be  brought  to  tliat  ves- 
sel, fittings  made  to  measure.  It  is  exactly  the  case,  to  use  an  expres- 
sion of  Sir  EouDdell  Palmer,  as  reported  in  his  speech  in  the  House  of 
Commons  on  the  13th  May,  1864,  to  act  upon  suspicion,  or  upon  moral  be- 
lief going  beyond  suspicion.  The  fraud  is  too  easily  perpetrated  not  to  be 
presumed  upon  its  face.  All  that  is  necessary  to  complete  it  is  that 
arms  and  enginesof  war  of  every  kind  should  be  shipped  on  board  a 
vessel  strictly  mercantile,  and  that  this  vessel  should  meet  the  otiier  on 
the  high  seas,  or  in  neutral  waters  different  from  those  of  the  territory 
from  which  she  originally  stiirted.  It  is  the  story  of  the  Prince  Alfred, 
the  Laurel,  the  Alar,  the  Agrippina,  and  the  Bahama,  of  all  these  com- 
binations, which  cannot,  in  my  opinion,  in  any  way  diminish  the  respon- 
sibility incurred  by  the  Alabama,  the  Florida,  the  Shenandoah,  the 
Georgia,  &c. 

These  evasions  by  fragments,  this  complication  of  different  forms  of 
action  with  one  identical  object,  should  not  mislead  the  mind  of  the 

me  ]ait«ursi  gtii<ter  que  par  mee  nro))i'CB  vnes,  tout  en  rendant  pleine  et  enti^re  justice 
&  la  liiieBse  (lea  oltservatiuDB  et  fl lii  riclieaae  <le  la  doutriue  do  ritliistre  JLirisuuiisDite 
r&lactenr  de  cette  pifeoe  difme  (Vfiti'e  niiBe  aur  uiie  iiifiiue  ligno  aveo  lea  iintres  iSgnle- 
meiit  ruinarqnables  sortien  de  la  plnme  dos  ooiiseilN  dn  gouverDenieatj  am^riuaiii. 

Je  lia,  ^  la  page  4  de  cet  arguiueut,  qne  le  cas  d'aii  iiavire  qui  quitte  lu  paya  neutre 
Sana  ariuemeiit  eat  lout  &  fait  diSSreut  du  cas  d'an  narire  qui,  orm^  eii  guerre,  veudu  )t 
un  bolligdrant  aur  le  territoire  neutre  et  eii  6lat  d'attaquer  et  de  se  di^fendre,  quitte  ce 
<errit<iire  ariua  I'antoritd  de  I'acbeteuc  belligci'ent,  que  son  depart  n'eut  en  aucnue 
fa<;DU  une  (iMSration  de  guerre  ;  qu'it  n'est  cuupable  <l'anouue  vioUltiou  du  t«rrituire 
nentre,  ni  <raucun  aete  hostile. 

II  we  paralt  que  lorsqu'ua  vaisaean  a  ^t4  coiiatruit  et  pr^parS  puur  1»  gnei're,  qn'il 
y  a  de  fiirtee  raisous  de  croire  qu'il  eat  acliet^  pour  le  cumpte  d'un  belligei'unt  et  qn,'il 
va  soudain  prendre  la  mer.  11  y  a  bien  dea  inoliia  de  snppuser  qa'&  pen  de  distance  (les 
eanx  territorioles  on apporteiaficevaisseaudea  amies  etdesmuiiitious,  -dea  vStement^i 
&  aa,  tuille.  Cest  bieu  le  cas  de  se  servir  d'line  phrase  de  Sir  Sonndell  Palmer — "  to  act 
upon  aiiapition,  or  upon  moral  bdi^  going  brgond  viupicion" — qn'ou  lit  dans  suu  diaconra  ^ 
)a  Cbauibve  dea  coininoQee  le  13  M»i  1864.  La  rrande  est  trop  taoiie  pour  qu'elle  ne 
doive  pas 6tre pr£sunj^e.  Ilsafflrade  charger  surnu  vaissean,  strict^ment  de  cunimerce, 
des  nriHes  et  des  engiiis  de  guene  de  tonte  aiirte,  et  que  ce  vaiaaeau  I'^oigue  le  premier 
en  baute  iner,  ou  dans  dea  eaux  neutres  dilf^ienles  de  celles  dn  territoire  priniitif  d'ofi 
il  est  parti,  puur  que  le  tour  soit  fait.  C'eat  I'histuire  du  Prince  Alfred,  du  Laurel,  de 
I'Agrippina,  et  du  Bahama — de  tontea  ces  comhi liaisons  qui  pe  pourraient,  k  inua  avis, 
dimiiiuer  en  rien  la  reaponsabilit^  qn'auraieut  eucourue  I'Alaboma,  le  Fiorida,  le  Slie- 
Danduab,  le  Georgia,  &,e. 

Ces  Evasions  par  fragmenta,  cette  complication  de  formes  d'actiondiff^renteB,  danaui 
int4r6t  identique,  ne  doivent  point  fonrvoyer  I'esprit  du  jnge.    Un  v"'"" *—■'-  — '■ 
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judge,  A  vessel,  thoroughly  fitted  out  for  war,  leaves  the  shores  upon 
ivhich  it  has  been  built  without  receiving  its  armament;  a  simple  mer- 
chant-vessel is  charged  with  the  transport  of  its  armament;  the  place 
of  ineeting  is  fixed,  and  there  the  arming  of  the  vessel  is  completed. 
The  trick  is  done.  But  the  judge  cannot  allow  his  reason  and  conscience 
to  be  led  astray  by  such  stratagems.  On  the  contrary,  the  maneuver 
will  only  demonstrate  more  clearly  the  criminality  of  both  vessels. 

I  return,  then,  to  what  was  said  by  Sir  Itobert  Pe«l  in  a  memorable 
speech  delivered  in  the  Honse  of  Commons  on  the  28th  April,  1830.  "  If 
the  troops  were  on  board  one  vessel  and  their  arms  in  another,  did  that 
make  any  differenced'  and  I  do  not  hesitate  to  say  that  if  the  vessel 
was  fitted  out  tor  war  and  ready  to  receive  her  armament,  aud  her  arms 
were  on  board  another  vessel,  it  made  no  difference. 

1  confess  that  I  do  not  quite  understand  the  true  meaning  of  what  I 
read  at  page  6 :  "  With  respect  to  the  three  rules,"  (those  laid  down  by 
Article  VI  of  the  treaty  of  Washington,)  "it  is  important  to  observe  that 
no  one  of  them  pretends  that  it  is  the  duty  of  a  neutral  tiovernment  to  prevent, 
under  all  drcumstances  whatever,  the  acts  against  wMch.they  are  directed." 
If  such  is  not  the  duty  of  a  goveinment,  the  cases  in  which  it  is  neces- 
sary to  observe  them,  and  those  in  which  it  is  not,  should  have  been 
specified.  The  intention  of  making  general  the  observance  of  these 
rules  sepms  to  me  to  be  explicit.  The  solemn  words,  "  a  neutral  govern- 
ment i«  bownd,^'  and  the  final  clause  of  this  article,  not  less  solemn,  that 
the  high  contracting  parties  engage  not  only  to  observe  these  rules  as 
between  themselves,  tor  the  future,  but  also  to  bring  them  to  the  knowl- 
edge of  otlier  maritime  powers,  and  to  invite  them  to  accede  to  them, 
prove  ihis  incontrovertihly. 

How,  then,  can  we  suppose  that  there  exist  circumstances,  foreseen 
and  admitted  by  the  high  contracting  parties,  in  which  these  rules  are 
not  obligatory,  unless'snch  circumstauces  are  expressly  mentioned  1 

Undoubtedly  it  is  nexiessary  that  a  case  for  the  application  of  these 
rules  should  be  made  out  regularly,  and  based  on  sufficient  grounds ; 


|)ar^  pour  la  guerre  quitte,  Bans  recevoir  son  armement,  lea  plases 
^t^  conatrnit;  im  vaiflsean  toot  simplenient  de  coraiuerce  se  rtiarge  do  traiiaporter 
ratmenent ;  le  lien  du  rendez-vons  est  fis6,  1&  se  complSte  I'arraemeiit  en  gaerre  dtt 
vaissean.  lie  tonr  est  fait.  Maislaraison  et  la  conscience  dajn"e  ne  peuvent  selaieser 
prendre  fl.  cee  rnses.  Bien  au  contraire,  ce  majidge  ce  servira  qw&  aiieni  faire  ressortir 
!a  culpability  des  deus  raisseaux. 

J'en  reviene  done  &  ce  que  dissit  Sir  Robert  Feel  dans  un  m^orable  discours  pro- 
lionet  i,  1ft  Chambre  des  communes  le  aH  avrilldSO;  "Si  les  troupes  fitaicnt  but  nn 
vHJssiiaa  et  les  armessnr  un  autre,  cela  taisait-il  uue  diffiroucef"  Etje  u'b^site  point 
a  dire,  si  le  vaiseeau  ^tttit  appare014  ponr  la  gnerre  ed  prSt  h  recevoir  I'armemeut,  et 
les  armea  ^taieot  sur  un  autre  navire,  cela  ne  faisait  auonne  dilF^rence. , 

J'avoue  qaeje  lie  me  rends  paa  bien  compte  de  la  veritable  porC^e  de  ce  que  jo  lis  k 
la  page  6:  "Povr  ce  qui  eoncerne  cea  iroia  rbgles,"  (cellos  ^talJies  par  I'article  VI  du 
ti'aitfi  de  Washington,)  "il  est  impoFtantde  reiiutrgaei-  qiiatuMne  ife/ies  veprMmid  gu'ii  salt 
du  devoir  (Fm»  gom.-ernement  neutre  d'empScher,  dam  toui>  lea  ea»,  fos  (Ktea  eo«tre  fo»oM«fo  efies 
aottt  riMgiea."  Si  tel  n'est  pas  le  devoir  d'un  gonverueroent,  on  anrait  da  specifier  les 
eas  oti  11  ^tait  nScessaite  de  les  observer  et  ceux  oti  il  ne  I'etait  pas.  L'intentiott  de 
giSngraliser  I'observanoe  de  ces  rfeglee  me  paralt  formelle.  Les  mots  solennels — "  a  neu- 
tral  gonemment  is  6ouit(!"~et  la  claose  finale  decet  article,  iiOD  moine  solennelle,  qne 
les  bautea  parties  oontractaDtes  s'engageut,  non-seulement^  observer  ces  regies  entre 
olles  dftus  I'ftvenir,  niais  encore  ib  les  porter  ^laconnaissancedcsautres puissances  marl- 
times  et  k  les  iuviter  it  y  acc^der,  le  prouveut  h  I'^videnee. 

Comment  douc  pourrions-nous  snpposer  qn'il  existe  des  ctrconstances  pr^vues  et 
avou^es  par  les  bautea  parties  contra«tantes  oil  ces  rtigles  n'obtigent  paa,  sans  qu'ou 

Cortes,  il  faut  que  le  caa  d'application  de  ces  rfegles  soit  d^termimS  r^uHferement  et 
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but  when  this  is  estafalished,  the  rules  must  have  full  and  uiirestricted 
operation. 

These  rales,  accordiag  to  the  manner  in  which  they  are  laid  down, 
constitute  an  obligation  bused  on  the  general  law  of  nations,  and"  it 
would  be  to  change  their  nature,  to  destroy  their  eft'ect  completely,  to 
admit,  as  is  contended  in  the  argument  of  Her  Britannic  M^esty's  coun- 
sel, that  the  measure  of  due  diligence  to  be  exercised  must  be  drawn 
from  the  rules  and  principles  of  legislation  pecoliar  to  each  of  the  con- 
tracting parties;  that  is  to  say,  that  the  generality  and  breadth  of  the 
rule  may  be  limited  by  the  municipal  law. 

S"o,  assuredly,  such  could  not  have  been  the  intention  of  the  higli 
contracting  parties  in  framing  the  sixth  article.  England  lias  declared, 
it  is  true,  that  she  could  not  assent  to  the  foregoing  rules  as  a  statement 
of  principles  of  international  law  which  were  in  force  at  the  time  when 
the  claims  mentioned  in  Article  I  arose^  this  is  a  simple  retrospective 
i^uestion  of  the  sense  and  interpretation  of  the  law.  But  from  the 
moment  when  England,  with  the  view  of  strengthening  the  friendly 
relations  between  the  two  countries,  and  of  making  satisfactory  provis- 
ion for  thp  future,  consents  that  these  rules  should  be  binding  for  the 
past  also,  she  must  consider  them  as  provisions  of  the  general  law  of 
nations,  conventional,  if  you  please,  but  superior  to  any  provision  of 
municipal  law.  It  is  not,  in  my  opinion,  to  strain  the  nature  of  interna- 
tional law,  to  require  that  it  should  be  applied  without  any  admixture 
of  political  interests  by  the  powers  who  have  accepted  it.  I  agree  that 
we  cannot  require  the  execution  of  what  is  actually  impossible.  That 
is  a  case  of  controlling  tbrce;  a4  impossilile  nemo  tenetur.  But  I  refuse 
to  recognize  the  political  impossihilitt/  appealed  to  in  the  argument  of 
Her  Britannic  M^esty's  counsel.  Nothing  can  be  more  elastic  than 
.  these  words;  it  wpuld  be  to  abandon  this  vital  part  of  the  treaty  to  the 
currents  of  temporary  interests,  of  the  accidents  of  the  moment.  It 
would  be  said:  Tes,  I  consented  to  lay  down  the  rule,  but  I  have  not 
the  means  of  carrying  it  out;  so  much  the  worse  for  the  rule. 

nvec  line  raiaon  suffisaute ;  mais,  oela  poa^,  les  regies  doiveut  oji^rer  de  plein  lirait, 

Ces  r^lcM,  tie  la  fa^on  dont  elles  sool;  stabiles,  constituent  une  oblijjation  fondfie  sur 
le  droit  Ana  gens  giln^ral ;  et  ce  serait  en  changer  la  natui*,  en  d^truire  eonjpWteraeiit 
I'effet  que  d'adroettre,  mnsi  que  le  voudrait  Vargaiiifnt  An  conseil  de  aa  Msyest^  britau- 
niqne,  que  la  meeure  des  dues  diligences  it  emplojer,  il  faut  la  diiriver  des  rfegles  ist 
des  principeB  de  la  legislation  propre  4  cbaeane  des  parties  contractantes— e'est-a-dite 
qne  la  g^n^^ite  et  la  grandeur  de  la  r^le  punirout  6tre  eoumises  k  des  limitation)' 
par  la  loi  mnnicipale. 

Non,  ponr  ffiftr,  telle  n'a  pn  6tre  I'iiitention  des  hantes  parties  contractanies  ou 
rfidigeant  Faiticle  VI,  L'Angleterre  a  d&Iar^,  il  est  vrai,  qu'elle  n'entuudait  point  ad- 
niettre  que  les  regies  pr€cit£es  enssent  le  caraotrbe  de  principes  de  droit  internationnl 
en  vigueur  k  I'^poqoe  oit  les  r^lomations  ^nonc^s  &  t'article  I  du  tiaitf  prii'ent  naia- 
sanoe;  o'est  la  une  simple  qneatioa  nStrospective  d'intelligeiice  et  d'interpretatiou 
de  droit.  JIais  dn  moment  que  I'Angleterre,  en  vne  de  rafl'ermir  lea  rapports  d'amiti^ 
entre  les  deus  nations  et  de  pourvolr  d'une  maniire  satis&isante  aui  exigences 
de  ravenir,  eonaent  4  ce  que  ces  r^Ies  fassent  autoritiS,  mSme  pour  le  passS,  elle 
doit  les  considfirer  eomme  des  dispositions  de  droit  des  gena  gfiu&al,  conveutiounel  si 
Ton  Teut,  mais  supiSrieur  4  toute  disposition  de  droit  municipal.  Ce  ii'est  paa,  ii  inon 
avia,  otttrer  la  nature  du  droit  des  gena  que  d'exiger  qu'il  soit  appliqn^  sans  m^tige 
d'interit  politiq^ne  par  les  piiiaaanoes  qui  I'ont  accepts.  Je  suis  d'acoord  qn'on  ue 
paiaae  pas  deniander  qu'oa  eiLdcute  des  cnosea  naturellemeat  impoia^le»;  c'est  le  cas  de 
la  force  mojenre:  M  irtaiosaibile  nemo  tenetur.  Mais  je  me  refuse  &  reeonnaltre  ri«tp(i«iii- 
MKM'jHtKlioue  invoqufe  dana  I'argniaeitt  dn  conseil  de  sa  Majestfi  britaauiqne.  Eieu 
n'est  plaa  elastique  que  ces  mots ;  ce  serait  livrer  I'es^cntion  de  eette  partie  vitale  dn 
traite  aax  coarants.des  int^rdts  temporaires,  des  accident  du  moment.  Ondirait: 
Qni,  j'ai  consent!  a  poser  1^  rfegle,  maiales  mo;ens  d'y  satisiaire  mo  aianquont ;  turn 
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I  add,  in  conclusion,  that  there  is  no  ground  to  fear  that  the  applica- 
tion of  these  rules  can  go  so  far  as  to  violate  the  principles  on  which 
national  governmeDts  rest.  The  nature  of  the  engagement  does  not 
reach  that  pftint.  It  is  very  possible  that  their  application  may  some- 
times embarrass  governments  lu  their  political  conduct;  but  it  will 
more  often  prevent  disorders  capable  of  leading  to  misfortunes  which 
could  not  be  sufficiently  deplored, 

The  rules  of  the  sixth  article  of  the  treaty  of  Washington  are  des- 
tined to  become  principles  of  universal  law  for  the  maintenance  of  nen- 
trality.  The  very  text  of  the  treaty  says  so,  and  Mr.  Gladstone  and 
Lord  "Granville  have  always,  and  with  reason,  insisted  on  this  prospect- 
ive benefit  to  civilization.  In  order  to  realize  it,  the  several  govern- 
ments must  take  measures  to  obtain  fitting  powers  for  the  execution  of 
the  law.  As  regards  the  past,  there  have  been  great  discrepancies  on 
this  point  in  the  legislation  of  different  nations.  The  United  States, 
with  their  district  attorneys,  their  marshals,  and  organized  police  offi- 
cers, were  better  assisted  than  England  was,  with  its  customs  and 
excise  ofliecrs  only.  I  do  not  doubt  that  these  views  will  be  received, 
if  the  treaty  of  Washington  is  to  be  carried  out  in  earnest,  audit  would 
be  a  OTeat  misfortune  if  it  were  not.' 

I  (To  not  think  it  is  absolutely  necessary  for  our  purpose  to  discuss 
the  observations  which  ha^ve  been  made  respecting. different  quotations 
from  the  work  of  Sit  Itobert  Phillimore,  nor  to  dwell  on  the  compara- 
tive study  of  the  legislations  of  America  and  England  in  matters  of  neu- 
trality. This  may  be  more  useful  when  framing  regulations  to  be  made 
in  pursuance  of  Article  VI  of  the  treaty. 

It  is  to  be  hoped  that  this  process  of  rectifying  or  supplementing  the 
precautions  to  be  taken  in  order  to  insure  the  execution  of  the  treaty 
to  its  full  extent  will  not  be  delayed. 

We  have  witnessed  the  anxiety  of  England  to  modify  her  neutrality 
laws  on  the  breaking  out  of  the  war  in  1S70  between  France  and  Ger- 
many. 


J'ajonte,  ponr  en  flnir,  qu'il  n'y  a,  pas  k  craindre  qne  I'appli cation  do  ces  r^glee 
puiBBe  arriver  au  point  de  violKr  les  principes  silt  lesqnela  reposent  lea  gouvemements 
uatioiiaus.  La  nature  de  I'eQ^agement  ne  va  pas  jiisque  1^.  II  eat  trfes-possiblo  que 
cotte application  g^nequelqueloiales  goavemeaentedana  leiir  condnite  politique. in ais 
elle  empSoliera  plna  aouvent  des  diSaordrea  oapables  de  prodnire  des  maliieura  qu'on  ne 
sanrait  assez  d^plorer. 

Lea  rfegles  de  I'artiele  VI  du  traitiS  de  Washington  sont  destinies  k  deveuiv  des 

Sinoipea  de  droit  coramuu  jtour  la  garantie  de  la  neutrality.  Le  teste  m^mc  le  dit,  et 
.  Gladatoiie  et  Lord  Granville  ont  toojours,  et  avec  raison,  insists  sur  cette  provision 
d'liu  bieni'ait  acquis  h  la  civilisation.  Pour  qne  cela  ee  rfialiae,  il  faiidra  que  lea 
dilf^rente  gonvernements  prennent  des  lUBsurea  aCa  d'avoir  lea  moyeus  coavetiables 

Sour  ex&nter  la  loi.  Ponr  le  pass^,  il  y  avait  de  grandea  vari^f^en  cette  matifere 
ana  la  l^alation  dee  difKrente  peupleis.  Les  Etata-Unia,  avec  leurs  attorness  de  dis- 
trict, lenra  mar^chanx,  olSoiera  de  police  organis^e,  ^taient  raieax  aaaiatiSs  que  I'Anele- 
terre.avec  ses  aenla  emploj^a  de  la  douane  et  de  I'acciae.  Jene  doute  point  que  I'on 
a'enlie  dana  ces  vuea,  ai  res^oution  du  traits  de  WasMugton  doit  Stre  cnoao  s^rieuse ; 
et  ce  serait  un  grand  malheur  s'il  ne  I'^tait  pas. 

Je  peose  qu'il  n'est  point  abaulnment  uScessaire  pour  notte  ^tude  de  discuter  lea  ob- 
BBTvationa  qu'on  a  faitea  toucbaat  diff^rentes  oitationadu  livro  de  Sir  Eobert  Phillimore, 
ni  de  noua  arrfiter  but  I'^tnde  des  Mgislationa  corapardea  d'Am^rique  et  d'Angleterre  en 
fait  de  nentralit^.  Cela  pourra  mienx  servk  quond  on  travaillera  aux  rfeglementa  A 
faire  d^pendamment  de  I'artiele  VI  du  traits. 

II  est  &  espSrer  que  cette  rectification,  ou  ce  sappMment  de  pr^oantiona  &  prendre 
pour  aasnrer  I'exfication  dn  traits  dana  toute  aon  ^teiidue,  ne  se  fera  point  attendre. 

Noua  avona  vu  la  sollicitude  de  I'Angleterre  k  modiCor  ses  lois  snr  la  neutralitiS  ii. 
I'onvertnre  de  la  gnerre,  en  lSf70,  entre  la  France  et  I'AUemague, 


..Google 


68  ARBITRATION   AT    GENEVA.. 

Why  should  we  not  hope  for  equal  anxiety  ntfw  to  conform  to  the  let- 
ter and  spirit  of  the  treaty  of  Washington? 

I  come  to  the  application  of  the  considerations!  have  put  forward. 
It  results  from  this,  according  to  my  views,  that  the  English  govern- 
ment fonnd  itself,  dnring  the  first  years  of  the  war  of  secession,  in  the 
midst  of  eircnm stances  which  could  not  but  have  an  influence,  if  not 
directly  upon  itself,  at  least  upon  a  jiart  of  the  population  subject  to  the 
British  Crown.  No  gorerument  is  safe  against  certain  waves  of  pub- 
lic opinion  which  it  cannot  master  at  its  will.  I  am  farfrom  thinking 
that  the  animus  of  the  English  government  was  hostile  to  the  Federal 
Government  during  the  war. 

Yet  there  were  grave  dangers  for  the  United  States  in  Great  Britain 
and  her  colonies  which  there  were  no  direct  means  for  averting.  Eng- 
land, therefore,  should  have  f  nltillpd  her  duties  as  a  neutral  by  the  ex- 
ercise of  a  diligence  equal  to  the  giavity  of  the  danger.  I  ueed 
only  here  repeat  a  passage  from  a  report  of  the  law-ofBcers  of 
Her  Britannic  Majesty,  given  in  reply  to  a  request  of  Lord  Eus- 
sell,  on  the  12th  December,  1863,  Speaking  on  the  subject  of  the 
Georgia,  the  law-officers  observe  that  the  facts  resulting  from  the  depo- 
sitions received  farmah  additional  grounds  to  those  already  existing  for 
strong  remonstrance  to  the  confederate  government  on  account  of  the  sys- 
tematic violation  of  British  neutrality  by  their  agents  in  British  territory. 
(British  Appendix,  vol.  i,  p.  440.) 

It  cannot  be  denied  that  there  were  moments  when  ija  wat«hfnlnes8 
seemed  to  fail,  and  when  feebleness  in  certain  branches  of  the  public 
service  resulted  in  great  detriment  to  the  United  States.  The  con- 
sequences of  such  feebleness  can  be  no  other  than  a  reparation  tor  the 
damages  suffered.  Earl  Eussell  writes  to  Lord  Lyons,  in  a  letter  of  the 
27th  March,  1868,  that  "he  had  said  to  Mr.  Adams  that  the  cabinet 
were  of  opinion  that  the  law  was  sufficient,  but  that  legal  evidence  could 
not  always  be  procured.  That  the  British  government  had  done  every- 
thing in  its  power  to  execute  the  law;  but  that  he  admitted  that  the 

Pourquoi  no  pas  espfiver  qn'on  sera  empt'ess^  anjourd'hni  b.  ae  conforinet  &  la  leth'e  et 
i,  I'esprit  dea  stipulations  de  Waahitigtou  T 
J'en  viena  h,  Papplication  des  considerations  que  j'ai  faites.    11  r&nlte  i\.  mes  yent 

Sne  le  goDvernemeut  anglais  s'est  tronvg,  pmidant  les  preuiiftres  ann^tH  de  la  guerre 
e  la  secession,  au  milieu  de  circonstancea  qni  n'ont  pu  qu'avoir  una  iuflnunce,  si  oe 
u'est  directment  aur  lni,du  moinsauraue  partiedes  popniationa  souiuiaea  i>  lacourunne 
d'Angleterre.  Nul  gouvernement  n'est  ^  I'abri  de  certaines  secoussea  de  I'opiuion  pii- 
lilique,  qu'il  n'eat  pas  libre  de  mattviser  h  son  gr6.  Je  suia  loiii  de  peiiaer  que  I'antnius 
du  goavernement  anglais  ait  6i6  hostile  pendant  cette  gnerre  au.  Goaveruemeut  fe- 

Cependant,  il  esistait  de  gravea  dangers  en  Angletetre  et  dans  aes  colonies  pour  les 
fitats-TJnia,  qui  n'avaient  auonn  moyen  direct  de  iea  conjurer.  II  fatllait  done  que 
I'Angleterre  mlt,  i  garder  les  devoira  de  la  neiittalitfi,  uno  diligence  correspondante  & 
la  gravity  de  oea  dangera.  II  me  snfBt  de  rappeler  ici  un  passage  d'une  consultation 
des  conseillers  l^ganx  de  8a  M^este  britanniqne,  ^miae,  Inr  I'invitation  de  LordBns- 
Eoll,  le  IS  d^oembre  1863.  Parlant  au  aujet  da  Georgia,  ces  conseillers  observaient 
que  lea  faita  r^sattant  de  depositions  regues  "foartiiasaieat  Aeiraiaoas  hojoakr^  eelles  qui 
eiistaieat  dSj^p&ar  adreaserde  vices  remoiih'ancea  au  goavememeat  con/edei'^,  Apropos  de  la 
violaH(msyeiemati^uedeUniaiiralWmgl(ii»e,waimiee  par  sea  agents  sar  h  terrilolrebritan- 
niqae."    (Appendice  britannique,  vol.  i,  p.  440.) 

On  ne  sanrait  nier  toutefoia  qu'il  y  eut^des  moments  oix  la  rigneur  de  surveillance 
parQt  ftublir.  De  lit  des  d^faillances  dans  certaines  parties  da  service  public,  qui  ont 
touni€  au  grand  d^savantage  des  £tats-Unis,  et  la  cona^quence  de  ces  defaillancei  ue 
peut  @tre  autre  qu'une  reparation  de  dominagee  sonfferts.  Le  Comte  Rnssell  ^crit  & 
Lord  Lyons,  dans  une  lettro  da  27  wars  1863,  qu'il  "avait  dit  h  M.  Adams  qne  le  cabi- 
net iStait  d'opinion  qne  la  loi  suffisait,  maia  qu'on  n'avait  pas  pu  toujours  apporter  des 
prenves  l^gales;  que  le  gouvernement  de  la  Graude-Bretagiie  avait  faiJ.}ont  e"  — ' 
^tait  en  sou  pouvoir  pour  esiSeiiter  la  loi ;  inais  qu'il   reoounaiasait  que_  lea  " 
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cases  of  the  Alabama  and  Oreto  were  a  scandal,  aud  in  some  degree  a 
reproaeh,  to  the  Eritsh  laws." 

Subsequently,  at  tlie  very  moment  when  lie  made  the  motion  praying 
the  Queen  to  refuse  to  ratify  the  treaty  of  Washington,  Earl  liiissell 
candidly  admitted  that  the  Queen's  proclamation  of  May  13,  1861,  en- 
joining neutrality  in  the  unfortunate  civil  war  in  North  America,  had 
several  times  been  practically  set  at  naught  on  British  territory  by  the 
acts'of  parties. 

The  obstacles  which,  at  the  moment  when  the  letter  which  I  have  just 
quoted  was  written,  fettered  the  action  of  the  British  government,  no 
longer  exist,  thanks  to  the  liberal  principles  imposed  by  Article  VI  of 
tke  treaty  of  Washington ;  bat  the  consequences  of  the  acts  which  Earl 
Biusseil  so  candidly  and  so  energetically  condemned,  still  exist ;  and  it  is 
to  thereparation  of  these  damages  in  a  just  measure,  and  based  always  oa 
sufficient  grounds,  that  the  decisions  of  the  tribunal  of  arbitration  should 
tend. 

I  will  dilate  no  further  on  this  point.  As  to  the  disposition  which 
should  prevail  to  make  provision  for  the  future,  I  need  only  cite  the 
British  foreign-enlistment  act,  passed  on  the  9th  August,  1870.  This 
act  siliows  what  progress  has  been  made  in  the  meaus  tor  preserving 
neutrality. 

The  three  rules  laid  down  in  Article  TI  of  the  treaty  appeared  to  the 
English  ministry  less  embarrassing  for  the  government  than  the  act  I 
have  just  alluded  to.  "  There  is  not  one  of  these  rules,"  said  Lord  Gran- 
ville in  the  House  of  Lords  on  the  12th  June,  1871,  "  which  is  not  com- 
pletely covered  by  that  act,  and  it  even  goes  further  than  they  do."  The 
retrospective  character  of  these  rules  forms  their  especial  character, 
which  governs  the  whole  questioa  submitted  to  the  decision  of  the 
arbitrators. 

U.— TESSBLS  WHICH  HAVE  RBCBIVEB  COBOIISSIOKS. 

If  we  consult  the  most  esteemed  authors  on  public  international  law, 

I'Alabama  ot  de  i'Oreto  avaient  ^t6  vu  scandale  et  ew  quclqae  degrd  un  reproche  au3  lois 

Plus  tard,  an  moment  mftme  oti  il  faiaait  la  motion  de  supplier  la  Reine  de  I'efnaer  la 
ratifioatton  da  traits  de  Wnehington,  le  Comte  Eussell  aFonait  loyalemeiit  que  la 
prodamatioD  de  la  Beiua  dn  13  mal  lt!fil,  enjoif^tiant  la  neatralit^  <tnaa  la  malhmi reuse 
guerre  civile  de  I'Amfirique  do.  Hord,  avait  6t4  plnaieara  fois  pratiquement  r^duite  k 
nfiant  sur  le  territoire  auglais  par  le  ftiit  dea  partia. 

Lea  obatacles  qui,  au  moment  oillalettre  qaejeviensde  citer  fnt  ^orlte,  entravaient 
Faction  du  fi^iiTeriiement  britannique  n'exiateut  plna,  gr4ee  ans  principea  lili^raux 
impoe^a  par  I'artiole  VI  du  traits  de  Wasbington ;  maia  lea  eons&]iiences  ^s  faita,  qne 
le  Comte  Rusaell  rSpronvaib  si  loyalement  et  si  ^nergiquement,  anbaiatcnt  encore,  et 
c'eat  £i  rilparet  oes  dum mages  dans  nne  juste  mesu re,  ettoiuauTsaveol'appul  d'aue  raisou 
snffiaiuite,  que  doiveut  tendro  les  ddcisioos  da  tribunal  d'arbitrage. 

Je  n'irai  paa  plus  loin  aur  ce  terrain.  Quaut  k  I'espcit  de  pr^voyanoe  qui  doit  pr^va- 
loir  k  I'avenir,  il  aiifflt  qne  Je  cite  le  /oreign-eniisftnen*  aet  de  la  Qrande-Bretagne,  vot6 
le  9  aoflt  1870.  Cet  acte  nous  montre  quels  progr&s  on  a  feit  quant  aux  moyeus  de 
mainteiiir  la  neutrality. 

Les  trois  r^glea  poa^cs  it  I'article  VI  du  traits  ont  para  an  minist^re  anglnis  moins 
g^nantes  ponr  le  gouvememeut  qne  I'acte  que  je  viens  de  citer.  "  II  n'y  a  pas  nne  aenle 
de  ces  regies,"  disait  Lord  OranvUle  k  la  Chambre  des  lords  le  13  ju'in  1871,  "  qui  ne 
eoit  comprise  daus  cet  acte,  qui  va.  mSme  beauooup  a«-delil."  La  retroactivity  de  ces 
rfeglea  en  forme  le  caractfere  special,  qui  domine  tonte  la  matifere  soumise  au  jngement 


s  arbitrea. 


IS  consiiUons  les  aiiteara  les  plus  aocrMit^a  de  droit  public  international, 
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and  especially  two  writers  of  great  weight,  whose  authority  will  be  denied 
Es^i,  dfBmKm^  neither  by  America  nor  by  England,  namely,  Story  and 
■™~  Phillimore,  we  tind  that  the  privilege,  usually  accorded  to 

ships  of  war,  of  being  considered  as  a  portion  of  the  state  whose  flag 
they  carry,  and  being  thus  exempt  from  all  other  jurisdiction,  was  in  its 
origin  a  privilege  only  granted  by  courtesy.*  As  this  privilege  is  only 
derived  from  the  usage  of  nations,  it  can  be  canceled  at  any  moment 
without  cause  for  offense  being  given. 

The  opinion  of  Story,  delivered  in  the  case  of  the  Exchange,  and 
quoted  by  Phillimore,  appears  to  me  decisive : 

"  It  may,  therefore,"  he  anys,  "  be  Jastly  l.iid  down  as  a  general  'propositioo,  that 
ill  persona  and  property  witliiii  the  territorial  Jnrisdiction  of  asovereign  are  amenable 
to  the  jurisdiction  of  himself  or  his  eoutia:  and  that  the  exceptions  to  this  rale  are 
aneli  only  as,  by  common  usage  and  publte  policy,  have  been  allowed,  in  order  to  pre- 
serve the  peace  and  harmony  of  nations,  and  to  regalate  their  int-erconrse  in  a  manner 
best  soited  to  their  dignity  and  rights.  It  would,  indeed,  be  atmiige,  if  a  license,  im- 
plied by  law  from  the  general  practice  of  nations  for  the  purposes  of  peace  should  be 
construed  as  a  license  to  do  wrong  to  the  nation  itself,  and  justify  the  breach  of  all 
those  obligations  which  good  faith  and  friendship,  by  the  same  implication,  impose 
npoD  those  who  seek  an  asylum  in  our  ports."i 

Taking  these  general  principles,  and  above  all  the  eternal  rales  of 
good  sense  and  the  dictates  of  good  faith,  as  our  point  of  departure,  is 
it  possible  to  admit  that  a  vessel,  which  has  been  fraudulently  built  on 
the  territory  of  a  sovereign,  in  open  contravention  of  the  duties  of  neu- 
trality which  that  sovereign  is  bound  to  fulfill,  and  with  the  object  of 
privateering  on  behalf  of  one  of  the  belligerents,  can,  by  the  simple  act 
of  such  belligerent,  with  a  view  to  escape  disasters,  be  transferred 
into  a  commissioned  vessel,  and  thna,  with  impunity,  defy  that  same 

ticuliferement  deux  ^cvivaios  d'uu  grand  m^rite,  dont  I'autorit^  ue  sera  dfisavou^e,  ni 
par  I'Am^rique,  ni  par  I'Angleterre,  tels  que  Story  et  Phillimore,  nous  trouvoas  qne  le 

S'  il^ge,  g^n^lement  accord^  anx  bAtiments  de  guerre,  d'etre  consid^r^s  comnie  nne 
tion  de  I'^tat  dont  ils  portent  le  pavilion,  et  par  I&  exempts  de  toute  autre  juridic- 
tion,  n'a  it4  original  rem  e'nt  qu'ane  concession  faite  par  courtotsie.  Cotsn^e  cette  cou- 
oeasion  ne  d&ive  que  de  i'usage  des  nations,  elle  peut  6tre  r^voqn^e  ^  qaelque  <!poqne 
qne  oe  soit,  sans  que  cela  paisse  6tre  oonsidiSr^  ohmme  nne  olfense. 

I/opinion  de  Story,  toonc^  dans  le  cas  de  i'Esohange,  et  rapport^e  par  Phillimore, 
me  paralt  decisive : 

"On  pent,"  dit-il,  "^tablir  avec  justice,  comme  proposition  gi5n^rale,  que  toute  per- 
sonne  et  toute  propri^M,  dans  la  juridicHou  ferritoriale  d'an  souverain,  sont  sonniises 
&  la  juridiotion  de  ce  souverain  oq  de  ses  conra  de  justice;  et  qu'O  n'y  a  d'exceptions 
^  cette  r^gle  que  celles  uuiqnemeut  qni  sont  admisea  par  I'usage  commuii  et  par  la 
politique  publique,  dans  le  but  de  matutenir  lapaix  et  I'uarmonie  entre  les  nations,  et 
de  r^gler  leurs  rapports  de  la  fajou  la  mienx  d'acoord  avec  leur  digiiitfi  et  Ism's  droit*. 
II  serait,  en.  v£ri(^,  fort  strange  qu'nne  aulorisation,  qne  le  droit  a  tacitemeut  dediiite 
de  la  pratique  g6n^rale  des  nations,  dans  des  vues  favorables  6,  la  paix,  ptt  6tre  Inter- 
pr^tte  comme  une  autorisation  de  mre  du  mal  k  ces  ni6ines  nations,  et  comme  justlti- 
cation  de  I'iufraction  de  oea  devoirs,  que  la  bonne  foi  et  I'ainiti^,  proveuant  de  la  mSme 
sonrce,  imposent  ^  cenx  qui  cherohent  un  asile  dans  nos  ports." 

£n  partaut  de  ^  g€Q£ralit^  de  ces  priucipes,  et  snrtout  des  regies  de  V^ternel  hon 
sens,  et  des  inspirations  de  la  boune  foi,  est-il  possible  d'admettre  <iu'iin  navire,  qui  a 
€tS  fraudnieusement  constcoit  sur  le  territoire  d'un  souverain,  eu  pleiue  contravention 
aus  devoirs  de  nentralitS  qne  ee  souverain  est  tenu  de  remplir,  et  dans  le  but  de  ae 
livrer  &  la  course  dans  l'iut^r<!t  d'uu  des  beilig^ranfa,  puisse,  par'le  senl  fait  de  ce  bel- 
lig^raut,  en  vue  de  se  sonstraire  b,  des  chances  mulheureusea,  icre  transform^  eu  vaisseau 
oommiBsionu^,  et  braver  par  14  impuu^ment  cette  m£me  souverainetS  qu'il  avait  il  eon 

•Phillimore,  "  Commentaries  npon  International  Law,"  voL  i,  p.  399,  efseq.  Second 
edition,  1871. 

t  Ibid,  p.  401.  Lam|>redi  does  not  admit  that  a  vessel  on  the  high  seas  can  be 
considered  by  other  nations  to  be  a  part  of  the  territory  of  the  state  whose  flag  she 
caiTies ;  ho  reeogniees  this  assumption  of  territoriality  only  in  respect  to  tLe  internal 
management  of  the  ship  and  the  civil  and  political  relations  of  those  on  bua^  ?^!*?Wl(> 
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[■eignty  against  which  site  had  at  the  outset  so  gravely  offended? 
Assuredly  not;  these  changes  to  the  eye,  like  the  shitting  of  a  scene, 
these  transformations,  effected  with  equal  audacity  and  ease,  cannot  be 
taken  seriously.  The  contravention  of  which  the  ship  was  guilty  at  the 
commencement  of  her  career,  with  respect  to  the  sovereign  of  the  place 
where  she  was  built,  is  not  effaced  by  the  operation  of  au  indecent 
stratagem.  AH  the  written  maxims  of  reason  revolt  against  such 
trickery :  dolus  nemini  patrodnari  debet.  We  must  look  to  the  bottom 
of  the  matter,  and  mete  out  full  justice  to  the  fraud ;  pliis  valet  quod 
ai/itur  qtiam  quod  simulate  eonoipitur.  The  guilt  inherent  to  the  vessel 
will  not  be  purged  even  when  she  has  received  a  commission,  a  com- 
mander, and  a  flag  from  the  power  who  can  only  profit  by  the  fraud  in 
flagrant  violation  of  all  the  rights  of  neutrality. 

The  weighty  authority  of  Story,  in  the  case  of  the  Santissima  Trini- 
dad, is  generally  fjuoted  with  regard  to  the  question  now  raised  before 
us,  (and  1  have  myself  quoted  him.)  Bat  I  observe  that  Story's  doc- 
trine, on  the  respect  due  to  the  commission  given  to  a  ship  by  a  govern- 
ment, is  only  a  general  thesis  on  which  everybody  agrees;  it  does  not 
directly  touch  on  the  question  of  the  original  guilt  incurred  by  a  vessel 
before  her  commissioning,  and  which  cannot  he  blotted  out  without  a 
disturbance  of  al'  the  principles  which  govern  the  duties  of  neutrality. 
After  all,  even  if  precedents  could  be  quoted  contrary  to  the  opinion 
which  I  maintain,  I  should  reply  that  the  letter  and  spirit  of  the  three 
rules  laid  down  in"  the  sixth  article  of  the  treaty  of  Washington  do  not 
allow  us  to  follow  the  old  ruling- 
It  musC  be  steadily  borne  in  mind  that  it  is  a  new  law,  full  of  equity 
and  foresight,  which  we  are  uow  to  follow. 

It  is  true  that,  according  to  generally-accepted  ideas,  a  sovereign  who 
is  no  longer  willing  to  grant  the  privilege  of  exterritoriality  to  the  com- 
missioned ships  of  other  powers,  must  previously  give  notice  to  that 
effect,  so  that  foreign  navies,  forewarned,  may  take  their  precautions  in 

d^but  6!  ftraveinent  offeosfe!  Non,  en  v^rit6:  ces  chansementa  it  rne,  eomme  s'il 
a'agissait  des  decors  d'nn  tli^tre,  ces  traDsformatione  oper^ea  aveo  Butaat  d'aiidace 
que  da  facility,  ne  potivent  point  @tre  pris  an  s^ricos.  La  ooiitntTenbion  dont  cu 
naviro  s'lStait  rendn  eonpablo  an  commenoement  de  aa  carrifere,  envets  le  sottvevftin  dn 
lieu  oil  il  a  6t6  couatrni^  ne  e'efTace  point  piu  I'efiet  d'uue  ruse  iudi^cent.e.  Toiites  les 
mazimea  dela  raiBon  licrite  s'^l^vent  oontie  de  sembables  snpetclieriee ;  dolus  nemiiti 
patrooinati  debet.  II  faut  regarder  le^ond  de  la  cboae  et  faire  bonne  justice  de  la  sinin- 
lation ;  pluB  valet  qaoH  agitar  quaia  qaod  gitawlate  condpitar. .  Le  vice  inbdreut  au  vaia- 
aean  ne  diepavaltra  point  qnaud  mgme  il  aura  re^n  nue  patente,  un  onmniiiiidant  et  uii 
pavilion  de  la  puiasanoe  qui  ne  tend  qn'ii  profiter  de  la  fraude,  eu  contradictiun  onverte 
ft  tons  lee  droits  de  ueutralit^. 

Oh  cite  ordinairement,  fi  propoe  de  la  question  qu'on  a  soulev<5e  duviititi  noun, 
I'imposante  autorit€  de  Stovy  (que  j'ai  moi-ni^me  invoqu^e)  daiia  hi  c.:\n  di.'  la 
Sautisima  Trinidad,  Mws  ^'observe  que  la  doctrine  de  Story,  aur  le  res(ii*i't  dfi  ."i  1» 
eommisaion  dout  un  gouvernement  a  rev6tn  un  navire,  n'eet  qu'nuo  tli<>H8  geiii!ral^,sui- 
laqnelle  tout  le  uionde  eet  d'accord ;  elle  ue  toucbe  pas  diroufenient  a  la  quustiuu  du 
vice  d'origine  oontractd  par  nn  navire  avant  qu'il  aoit  comuiissiouuiS;  vice  d'origiue 
qui  ne  pent  B'effaoer  sans  troubler  toua  lea  ptlnoipes  qui  gonveruent  lea  devoira  de  la 
neutrality. 

Aprfea  tout,  qnand  nigme  on  pourrait  oiter  dea  precedents  contrairea  ii  I'opinion  gue 
je  aoatiena,  je  r^[>ondrai  que  la  ietfre  et  I'eaprit  des  trois  rfegles  posdes  il  I'articln 
VI  dn  traits  de  Wasbington  rie    nous  permettent  plus  de  auivre  I'aiitiouao   jorie- 

II  faut  Be  mettre  bien  dans  Vesprit  que  c'est  nu  droit  uouveau,  tout  imbn  d'^qni£6  et 
de  pr^voyance,  que  nona  devoas  auivre  maiutenaut. 

n  eat  vrai  que,  selon  les  idfies  gdn^ralement  repues,  uh  aonTerain  qoi  ne  vent  pins 
accorderle  privil^Ked'exterritorialit^anx  navirea  commiaaionn^s  des  autrea  puissances, 
doit  eu  donuerprfialablemcnt  avia,  atin  que  les  raaihies  6trangfeves,  averties^  ptennent 
lenrsBflret^  A  ect^gard.    Maia  oela  ne  vent  pas  dire  qu'il  Be  pttisse  yi  "'    "  '"~ 
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this  respect.  But  this  ddea  not  mean  that  there  may  not  lie  exceptions 
arising  from  a  certain  special  train  of  circumstances,  and  not  from  the 
simple  caprice  of  tiie  sovereign  and  his  government.  Now,  it  is  on  the 
nature  of  these  special  circninstances  that  the  first  rule,  laid  down  in 
Article  VI  of  the  treaty  of  Washington,  specifically  rests.  The  operation 
of  this  rule  would  be  illnsory  if  it  could  not  be  applied  to  vessels  subse- 
quently commissioned.  The  object  in  view  is  to  prevent  the  construc- 
tion, arming,  and  equipping  of  a  vessel,  and  to  pi-event  her  departure 
when  there  is  sufficient  ground  for  believing  that  she  is  intended  to 
carry  on  war  on  beiialf  of  one  of  the  belligerents;  and  when  probability 
has.  become  certainty,  shall  not  the  rule  be  applicable  to  the  direct  and 
palpable  consequences  which  it  originally  was  intended  t«  prevent"? 
Can  this  act,  in  vindication  of  a  right  which  has  at  the  first  been  obvi- 
ously violated,  be  looked  upon  as  s  violation  of  public  good  faith  and 
of  the  law  of  natiousin  regard  to  one  of  the  belligerents!  I  can  see  no 
violation  of  public  good  faith  where  there  is  only  a  flagrant  abuse,  a 
manifest  contravention  of  the  principles  of  neutral  duties  sanctioned  by 
the  foregoing  rale. 

The  honor|ible  attorney-general,  in  the  memorable  speech  which  he 
made  in  the  House  of  Commons  on  the  13th  of  May,  1864,  in  reply  to  Mr. 
Baring,  formally  declared  "that  he  had  not  the  least  doubt  that  Eng- 
land had  the  right,  if  she  thought  fit,  to  exclude  from  her  ports  any 
particular  ship,  or  class  of  ships,  if  she  considered  that  they  had  violated 
her  neutrality,  but  that  such  power  is  simply  discretionary,  and  should 
be  exercised  with  a  due  regard  to  all  the  circumstances  of  the  case." 
(United  States  Documents,  vol.  v,  p.  583.)  Why  was  not,' then,  this 
right  exercised  at  least  with  respect  to  the  vessels  which  had  flagrantly 
violated  the  duties  of  neutrality? 

I  will  not  follow  the  argument  of  the  United  States  in  the  distinction 
it  seeks  to  draw  between  public  ships  of  recoguized  and  sovereign  na- 
tions and  the  ships  belonging  to  a  belligerent  power  whose  sovereignty 
is  not  recognized.    The  status  of  belligerents  ha\ing  been  accorded  to 

d^riTunt  d'an  certain  drdre  de  faits  Bp^oiaux,  et  aoa  Aa  simple  caprice  (In  sonvexAin  et 
lie  son  gouvernement.  Or,  c'est  aur  la  nature  de  ces  faits  spSciam  quo  la  premif^re 
rfegle  poa6e  ^  I'artide  VI  dn  traits  de  Washington  a'appaie  prfuis^meut.  La 
disposition  de  oette  rfeffle  serait  x>arfeite"'ent  illusoive  si  on  ne  I'aptiliquait  pas  nux 
caa  de  vaisaeaux  postftieureraent  oommissionnfe.  On  veut  enipfioher  la  eonstraction. 
I'armement  ot  I'^juipement  d'un  vaisseau,  eu  enipeelier  la  sortie  quaud  il  y  a  raisoii 
sufflsanto  de  oroire  qne  ce  vaiaseau  est  destine  k  i'aire  la  gnerre  an  profit  d'nn  des 
I>ellig^aii1:8;  ot  qnaud  les  probabitites  auioiit  fait  lieu  it  la  certitnde,  la  r^^le  ne  sera 
plus  appliealile  dans  les- conB^uences  directes  et  palpablss  qn'elle  voulait  d'aliord 
eiupSoher.  Cet  acte  de  revendietttioD  d'un  droit,  qui  a  6t6  Svidemnient  vioW  an 
commeu cement,  pourrait-il  Stro  envisage  comme  aiie  violation  de  la  fui  pnblique,  ainai 
qne  da  droit  des  gens,  envers  I'un  dea  bellig^rants  f  Je  ae  saurais  voir  violation  de  la 
foL  publique  j^  ot.  il  n'y  a  qu'nn  libaa  fiagi'ant,  one  contradiction  manifeste  aux 
principss  des  devoirs  du  neutre  aanctioun^s  par  la  rfegle  prdcitJ^e. 

lyhonorable  attorney-genera],  dans  le  memorable  diacdurs  qii'il  a  prononofi  dans 
la  B^ance  de  la  Cbambre  dea  communes  le  13  mai  1S64,  en  riiijonae  il  oelni  de  M. 
Baring,  a  formelleoient  d^clac^  "  n'y  avoir  le  nioiudre  doute  qne  1  Angleterre  a  le  droit 
d'exclure  de  aea  porta,  si  e!le  lo  croit  couvenable,  tont  vaiaseau  oit  toute  claase  de 
vaisaeaux,  si  ells  croit  que  cea  vaiasoaax  ont  viole  la  neutrality ;  maia  que  oe  droit  est 
tont  simpleinent  discr€tionnaire  et  doit  a'oxercer  en  ^j^ard  &  toutes  les  circonstancea  du 
cas."  (Documents  produits  par  lea  fitata-Unia,  vol,  v,  p.  583.J  Ponrquoi  done  n'a-t-on 
7>as  an  moina  us6  de  co  droit  ii  I'^gard  des  vaiaseaux  qui  fitaiout  eu  coutravoution 
flagrante  aux  devoira  de  la  nentralit^f 

Je  ne  suivrai  paa  le  plaidoyer  des  £tats-TJnia  dans  la  distinction  qn'il  propose 
eutre  lea  navirea  publics  des  nations  reoonnuea  et  aouverainua  d'aveo  lea  navires 
apportenaat  ^  uue  puissance  belligSrante  qui  n'eat  paa  nne  souveraineti^  reconnue. 
LVtat  de  Ijclligfirant  ayant  ^t^  reEonnu  des  deux  oCti5s  des  populations  aiufiricainea,  il 
n'tst  point  n<5cossaire  d'iusiater  aur  cette  question ;  jo  dirai  uvec  le  Ji^S"  am&jcaliu 
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both  parties  in  America,  it  is  not  necessaryto  dwell  on  tliis  question. 
I  will  say,  with  tlie  American  Judge  G-rier,  "foreign  nations  recognize 
tliat  tliere  ia  war  by  a  proclamation  of  neutrality."* 

The  fact  that  a  vessel,  after  having  been  coiamissioued,  has  been  re- 
ceived as  a  ship  of  war  in  the  ports  of  different  powers  before  her  en- 
trance into  the  ports  of  the  power  whose  neutrality  she  had  originally 
violated,  should  not,  in  my  opinion,  influence  the  recognition  of  the 
character  of  such  vessel.  Where  the  vessel  had  no  liability  to  answer 
for,  it  was  natural  that  she  should  be  admitted  as  a  ship  of  war;  but 
circumstances  entirely  change  when  the  vessel  enters  the  territorial 
waters  of  the  sovereign  towards  whom  she  is  guilty,  of  the  sovereign 
whom  she  has  compromised  as  regards  the  other  belligerent.  Here  her 
guilty  character  cannot  be  overlooked ;  she  may  be  seized  and  con- 
demned. 

I  think  that  it  is  for  the  interest  of  all  maritime  nations  that  they 
should  hold  to  the  principles  which  have  just  been  propounded.  The 
number  of  vessels  fraudulently  built  on  neutral  territory,  with  the  in- 
tention of  privateering  on  behalf  of  belligerents,  will  decrease  in  pro- 
portion as  increased  severity  is  shown  towards  them,  e^'cn  when  they 
present  themselves  under  the  protection  of  false  pretensions  to  which 
they  are  not  entitled. 

The  powers  which  signed  the  treaty  of  Washington  express,  in  this 
same  Article  VI,  the  desire  and  hope  that  the  three  rules  which  they 
have  there  laid  down  will  be  adopted  by  the  other  maritime  powers. 
It  must  then  be  inferred  that  the  signing  powers  considered  these  rules 
as  clear,  precise,  and  applicable  to  the'various  cases  which  are  therein 
contemplated.  If,  on  the  contrary,  it  is  to  be  supposed  that  the  inten- 
tion, of  the  contracting  parties  at  Washington  was  to  admit  explana- 
tions and  reservations  of  these,  same  rules  in  the  sense  "  of  not  largely 
transcending  the  views  of  international  maritime  law  and  policy  which 
would  be  likely  to  commend  themselves  to  the  general  interests  and  lu- 
telligence  of  that  portion  of  mankind,"!  the  advantage  of  the  example 


La  circflnatanee  qu'iin  vaiasenu,  devean  cotnnjissiOHii€,  ait  4t6  re^n  eon _ 

de  guerre  dans  des  porta  des  dififirentee  puissances  avaiit  que  d'entrer  daua  des    

de  la  puissance  dout  il  avait  d'abord  viol6  la  neutrality,  ne  me  paratt  poiut  devoir 
influer  but  la  reeonnaiesance  da  naract^re  de  ce  narire.  Lfl  oil  ce  vaisseau  n'avait 
auenne  oo'qiptabilil.^  it  r^gier,  e'fitait  naturel  qn'ii  ffit  admis  comme  batiment  de 
gaerre;  maia  la  choae  obange  totalemeut  des  qae  ce  vaiasean  entre  daus  les  eaux 
territorialea  du  aonverain  euvere  lequel  11  a'est  rendu  coupablo,  du  aouverain  qn'il  a 
compromia  vis-ilrvis  de  I'antre  bellig^^ant.  loi  on  ne  peut  Ini  ftiie  remise  de  ea 
pandits ;  il  pent  @tro  aaisi  et  coadamuS. 

Je  pense  qn'il  est  de  l'intST@t  de  ton  tea  lea  nationa  man  times  de  a'eu  tenii  ans  piia- 
oipea  que  Von  yient  d'iSnoucer.  n  y  aura  d'antant  moiiis  de  constructions  franduleuses 
Bur  UQ  territorio  neutre  de  navires  deatinfe  &  la  oonrae  eo  faveur  de  bellig^rauts  qu'ii 
y  auia  plus  de  B^v&ite  envers  eeux-ci,  lora  mSme  qn'ila  ae  pn^seuteraient  sons  de  pr6- 
tendues  garanties,  qn'ila  ne  m^ritent  pas. 

Des  pniBBanoea  Bigiiataires  du  trait-6  da  Washington  espriment,  dans  ee  mfime  arti- 
cle VI,  le  dSsic  et  I'espoir  que  les  troie  ingles  qn'ellea  y  out  fitablies  soient  adoptees 
par  les  antres  puiaBancea  matitimes.  II  faut  en  oonolnre  que  lea  pnisHauees  signatoires 
ont  euviaag^  cea  rfegles  eomme  claires,  pr^ciaea,  et  applicables  aiix  dlKreuts  oas  qni  y 
Bont  contempts.  SII  fallait  snpposec,  au  sontraire,  que  I'ioteution  des  parties  contrac- 
tantea  ft  Washington  t^tait  d'admettre  dee  explications  et  des  r^etves  snr  cea  mftmes 
rtglea  daus  le  sens  "  de  ne  pas  d^passer  de  beaucoup  les  idfiea  da  loi  et  politiqne 
maritime  Internationale  qui  avaient  le  plus  de  chances  de  ao  faire  ogrler  des  iut^Ata 

*In  the  recent  case  of  the  Hiawatha,  Britiah  prize,  captured  by  the  United  States  at 
the  commencement  of  the  civil  vnx. 

t  Argument  of  Her  Britannic  Mujesty's  counsel  on  the  pointa  mentioned  in  the  reao- 
lution  of  the  arbiitrators  of  July  dO,  187'2,  p.  70.  C     i~\C'\0\C 
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given  would  be  entirely  lost.     The  uncertainty  of  its  iiiterpret;ttiou 
would  always  endanger  the  stability  of  the  rule. 

in. — SUPPLIES  OF  COAL. 

I  can  only  treat  the  question  of  the  supply  and  shipment  of  coal  as 
M  lieioicML  connected  with  the  use  of  a  base  of  naval  operations 
directed  against  one  of  the  belligerents,  or  as  a  flagrant 
case  of  contraband  of  war. 

I  will  not  say  that  the  simple  fact  of  having  allowed  a  greater  amount 
of  coal  than  was  necessary  to  enable  a  vessel  to  reach  the  nearest  port 
of  its  coimtry  constitutes  in  itself  a  sufflcient  grievance  to  call  for  an 
indemnity.  As  the  Lord  Chancellor  of  England  said  on  the  12th  of 
June,  1871,  in  the  House  of  Lords,  England  and  the  United  States 
equally  hold  the  principle  that  it  is  no  violation  of  iuteruatioual  law  to 
furnish  arms  to  a  belligerent.  But  if  an  excessive  supply  of  coal  is 
connected  with  other  circumstances  which  show  that  it  was  used  as  a 
veritable  res  hostilis,*  then  there  is  an  infringement  of  the  second  rule 
of  Article  VI  of  the  treaty.  It  is  in  this  sense  also  that  the  same  Ijord 
Chancellor,  in  the  speech  before  mentioned,  explained  the  intention  of 
the  latter  part  of  the  said  rule.  Thus,  when  I  see,  for  example,  the 
Florida  and  the  Shenandoah  choose  for  their  field  of  action  one,  the 
stretch  of  sea  between  the  Bahama  Archipelago  and  Bermuda,  to 
cruise  there  at  its  ease,  and  the  other,  Melbourne  and  Hobson's  Bay, 
for  the  purposes,  immediately  carried  ont,  of  going  to  the  Arctic  sea's, 
there  to  attack  the  whaling-vessels,  I  cannot  but  regard  the  supplies 


Quant  ^  la  question  de  rapproTisionnemeiit  et  du  diurgement  de  uliarlraii,  je  ne 
sanrais  la  traiter  que  sous  le  point  de  vue  d'un  oas  eonuoxa  ilvko  I'usagu  il'uue  base 
d'opSrations  navates  dirig^es  coatre  I'un  dcs  bellig^rauts,  ou  d'ana  cas  flagraut  de 
contrebaude  de  guerre. 

Je  ne  dirai  pas  que  le  simple  fwt  d'aToir  alloufi  nue  quantitiS  de  cliarbon  pliia  forte 
qne  eelle  ndcessaive  aiix  vaisseaai  poui  repigner  lo  port  de  lenr  pays  le  pins  Toisiu 
Qonstitue  h  lui  seul  nn  grief  euffisant  pout  douner  Jieu  ii  uoe  iudentiiit6.  Ainsi  que  le 
disait  le cbancelior d'Augletorre  le  l^jnni  lS71,^la  Ckambro  deslords,l'Aiit;;leterro 
et  les  £t!it8-Unis  so  tiennent  igaleraent  nttaob^an  priucipe  pratiquequ'ilit'yapaB 
Tlolatlon  du  droit  des  gens  eu  foamiasaDt  dee  aruiea  aux  belli g£ rants.  Muis  si  cet 
ezo6daiit  de  proportion  dansl'approvisioniiement  decharbon  vieutae  joindre  h  d'autres 
circonstanccs  qui  marqueut  qu'ons'sn  est  eerri  oorame  d'aun  vddCable  ree  hosUlis, 
alors  it  7  a  infraotiun  iL  la  deuxi^me  r&gle  de  Particle  YI  dn.  traito.  Cest  dans  cc 
sens  aiiHSi  que  le  mSnie  lord  ohaiicelier  expliquait  dans  le  disconrs  prScito  la  portfio  du 
la  deroi^re  xuirtie  de  la  dite  rfegle.  Ainsi,  lorsque  je  vols,  par  exemple,  le  Florida  et  le 
Sheuandoah  eboisir  pour  lenr  champ  d'actiou,  I'uu,  Fespaoe  de  iner  qui  est  entre 
I'archipel  des  lies  Bahamas  et  les  Boi'mudes,  ponr  j  oroiser  ik  son  aise ;  I'autre,  Melbonme 
et  la  baie  de  Uobson,  avec  le  dcssein,  eix^out^  imm^diatement  apri'.B.  de  so  rendre  dans 
lea  mera  Arctiques,  pour  y  attaqner  lea  baleiniers,  je  ne  puis  ni'empuober  de  eonsid^rer 


*Tbe  learned  Lampredi,  speaking  of  contraband  of  war,  says  :  "1 
circumstances  ate  necessary  in  otdet  that  these  articles  should  assume  the  character 
of  contraband: 

"  1.  They  mnst  have  actually  become  the  property  of  the  enemy,  or,  at  least,  be  dis- 
posed in  manner  that  they  may  so  become. 

'"  S.  They  most  have  been  sent  ont  of  the  territory  sultjeot  to  the  neutral  aud  pacific 
sovereign.  They  then  beeome  re»  hoatilU;  they  assunie  the  character  of  coutraband 
goods,  &o."    (G.  M.  Lampredi, "  Of  the  Commerce  of  Neutral  Nations  in  tJine  of  Wari') 
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of  eoal  in  quantities  siifficioot  for  such  purposes  as  infringements  of  tlie 
second  rule  of  the  sixtli  article. 

rV.— THE  ALABAMA. 

The  vessel  which  has  had  the  unenviable  privilege  of  giving  its  name 
to  the  mass  of  claims  advanced  by  the  Government  of  the 
United  States  against  the   government  of  Her  Britannic 
Majesty  was  the  object  of  anxions  care  on  the  part  of  the  representa- 
tives of  the  United  States  from  the  time  when  she  was  in  course  of  con- 
struction. 

The  contract  for  her  construction  had  been  conclnded  between  Cap- 
tain Euilock,  a  known  agent  of  the  confederates,  on  the  one  part,  and 
Messrs.  Laird  on  the  other.  She  was  evidently  a  vessel  of  war.  She 
was  of  about  900  tons,  was  230  feet  in  length,  32  in  breadth,  and  20  in 
depth ;  when  provisioned  and  supplied  with  the  coal  necessary  for  a 
cruise  she  drew  15  feet  of  water.  Her  engines  were  of  300  horse-power ; 
she  carried  eight  gunsj  six  broadside  and  two  on  pivots,  one  forward, 
the  other  abaft  the  tnain-mast.  On  the  15th  of  May,  1862,  the  vessel 
was  launched  under  the  name  of  the  290,  her  building  number  in  the 
yai'd.  Formal  representations  were  addressed  to  Lord  Eussell  by  Mr. 
Adams  on  the  23d  of  June,  in  which  he  made  an  express  demand 
that  the  projected  expedition  should  be  stopped,  or  else  that  it  should 
be  established  that  the  purpose  of  the  vessel  was  not  hostile  to  the 
people  of  the  United  States.  Mr.  Adams  based  his  statements  on  pub- 
lic report,  on  special  presumptions,  and  on  a  letter  iutercepte*  by  tlfc 
Government  of  the  United  States. 

Lord  Gussell  referred  the  matter  to  the  proper  department  of  Ilor 
Britannic  Majesty's  government.  A  report  was  received  from  the  cus- 
toms officers  in  which  it  was  said  that  the  builders  of  the  vessel  did  not 
attempt  to  disguise  what  was,  in  fact,  apparent,  namely,  that  she  was 
intended  for  a  ship  of  war.  The  British  government  promised  to  keep 
special  watch  upon  her.    The  system  adopted  by  the  customs  officials 


|ui  a  eu  le  tristeprivili5gede  dooner  son  nom  ^la  masM ileri5olamatione 
iiiiitsseeB  (jar  ii!  Gouvornenieiit  des  Etata-Unis  au  eouvernement  de  sa  M.ijest^  britan- 
iiique,  a  eU  I'objet  de  vives  eollioitudea  de  la  part  des  reprSseutanta  des  Etata-UQis  dea 
l«  temps  oti  11  £taU  en  coastniGtion. 

Le  cuutriit  poar  cette  conatriiotion  avait  6t^  conclu  par  le  capitaine  Bnllook,  a^nt 
connn  Aen  conMd&^B,  d'une  part,  et  par  MM.  Laird  de  I'autre.  C'dtait  iSvldemment  nn 
vftisseau  de  (taerre,  II  ^tait  d'euviron  900  tonnes,  avait  2:S0  pieda  de  long,  3a  de  large, 
yd  de  profondeur ;  qnaiid  il  ^tait  approviBionn6  et  ^tait  ponrvn  de  cliaibun  utfeesBaire 
a  une  croisifere,  son  tirant  ^tait  A6  15  pieds.  8a  mocliiue  ^tait  de  la  force  de  ^UO  olie- 
vanx ;  il  ^tait  arm6  de  Unit  canons,  six  anrles  efltSs  et  deui  ipivot placiSs,  I'nn  ill'avant, 
I'antre  h.  I'arrifere  du  grand  mit.  Le  15  mai  ISBl,  le  Taisseau  fut  lance  souii  le  nom  de 
"290,"  ohilfre  de  conBtmetion  au  ebantier.  Dea  r^lamatious  formellea  fureut  port6es 
a  Lord  RuBsell  par  Ml  Adams  le  23  juin;  il  y  6tait  exprese^ment  fait  deniander  d'ar- 
r6ter  I'expiSditiou  projetge,  on  bien  d'Stablir  qne  le  vaisseau  n'avait  pas  d'intontions 
iioatilea  coiitre  le  penple  dea  Etats-tJnis.  M,  Adams  se  foiidait  am-  la  voixpubliqiie,  snr 
lea  pr^omptiona  ap&iales,  et  aur  une  lettte  interoeptiSe  par  le  Gonveruement  dea  fitata- 
Uuis. 

Lord  Eoasell  remit  I'affaire  au  d^partement  competent  du  gonvernement  de  ea 
Majesty  luitanuique.  II  a'ensuiTit  uu  rapport  dea  offlciers  dea  douanes,  dnna  leqnel  il 
eat  dit  que  lea  constructeura  du  navire  u'eBaayaiont  pas  de  disaiuinler  un  fait  tris  Evi- 
dent, aavoir,  qu'il  fitait  destine  k  devenit  un  vaisseau  de  guerre.  Une  surveillance  ^^- 
uiale  fat  promise  de  la  part  da  gouvcrnoraont  britannique.    Le  aystiime  adopt^p^rfrea^  ^  _1„ 


76  ARBITRATION    AT    GENEVA. 

during  the  whole  course  of  Mr.  Adams's  complaints  was  to  take  no 
iuitiative,  and  to  require  always  a  formal  requisition  on  tlie  part  of  tlie 
United  States,  admissible  before  an  English  court  of  law.  An  eminent 
English  Counsel,  Sir  E.  P.  Collier,  consulted  by  the  American  consul 
at  Liverpool,  did  nob  hesitate  to  declare  that  the  vessel  iu  question 
might  be  seized  by  the  principal  ofBcer  of  customs  at  that  port,  and  he 
advised  the  said  consul  to  apply  to  the  Secretary  of  State  for  Foreign 
Aflfairs  to  ratify  the  seizure  if  made,  or  to  direct  that  it  should  be  made- 
Five  afBdavits  were  produced,  which  Mr.  Collier,  in  the  first  instance, 
and  the  government  afterwards,  recognized  as  furnishing  conclusive 
evidence  that  the  character  and  destination  of  tlie  vessel  were  in  direct 
contravention  of  the  foreign  enlistment  act.  If  the  act  is  not  enforced 
on  ihis  occasion,  added  Mr.  Collier,  it  is  little  better  than  a  dead  letter. 
The  American  consul  at  Liverpool  forwarded  this  opinion  to  the  under 
secretary  of  state  for  foreign  affairs,  and  to  the  secretary  to  the  board 
of  customs.  The  under  secretary  of  state  took  no  immediate  steps  upon 
this  communication,  and  the  secretarj'  to  the  board  of  customs  had  to 
await  the  orders  of  the  lords  of  the  treasury,  which  did  not  reach  him 
until  the  2Sth  of  July ;  the  same  documents  were  also  communicated  to 
Lord  Eussel!.  On  the  same  day,  the  28th,  the  law-officers  of  the  Crown 
gave  their  opinion  that  the  vessel  should  be  seized ;  orders  to  that  effect 
were  consequently  given  on  the  29th  by  the  British  government.  .  The 
circumstance  of  the  illness  of  the  Queen's  advocate  has  been  advanced 
to  justify  the  length  of  time  which  elapsed  between  the  presentation  of 
the  documents  to  the  minister  for  foreign  affairs  and  the  delivery  of 
tfie  opinion  to  the  law-officers  of  the  Crown.  It  is  difficult  to  accept  this 
■  excuse  when  we  bear  in  mind  that  there  were  other  counsel  to  replace 
this  officer,  and  that  any  delay  was  perilous.  Under  these  circnm- 
stanees,  the  vessel  had  ample  time  to  escape.  I  will  not  enter  into  the 
details  of  the  precautions  taken  by  the  commander  of  the  Alabama 
to  elude  the  not  over  strict  vigilance  of  the  customs  officers,  uor  into 
the  calculations  of  the  distances,  longer,  or  shorter,  which  had  to  be 
traversed,  iu  order  to  arrive  in  time  to  arrest  the  vessel  on  her  touching 

fonctionnaires  de  la  donane  pendant  tout  ce  oours  de  plaintes  de  M.  Adams  ^tait  de  ne 
prendre  aiieii  iie  initiative  etd'exiBertoiijoursuneiastaieeformellede  la  part  desEtats- 
Unis  reccyable  par  lea  tribunaus  anglais.  Un  Eminent  Idjjiste  anglais,  Siv  R.  P.  Collier, 
iiiterrogfi  par  lo  eonsnl  ani^ricain  ^  Liverpool,  n'hSsita  point  ft  ddilarer  c[iie  le  vaiaseaa 
en  question  pouvait  etre  saisi  par  le  oLef  des  offlciers  de  donanes  an  siisdit  port,  et  il 
coDSoUlaau  dit  conanl  des'adreEscr  an  ministjire  dee  affaires  ^trang^res,  a  fin  qn'il  latiflflt 
cett«  Mtisie  ai  elle  ^tait  faite,  on  I'ordounjlt  el  elle  ne  V£tait  pas. 

Cinq  o^idavita  fnrent  prodnits,  qae  M.  Collier  d'abord  et  ensnite  le  gonveruement 
leconntirent  comme  preuTes  oonoluanteH  Bur  la  analit^  et  la  dcetination  du  vaissean  en 
picine  contravention  awforfign-enhaimeBi  act;  si  ce  Btatnt  n'est  pas  appliqii^,  dans  cette 
dreottStanee,  ajoutait  M.  Collier,  il  n'Sat  gudre  qn'^ne  leth-e  morte.  Le  consul  amdrieain  il 
Liverpool  remit  oette  consultation  an  sous-seordtaire  d'6(at  des  affaires  Strang^rea  et 
an  secretaire  dn  bnrean  des  donanes.  Le  aoiis-secr^taire  d'etat  ne  donna  pns  de  snite 
immediate  h  cette  oommnnioation,  et  le  secretaire  du  bnrean  des  donanes  dUt  attendre 
lesordres  dea  lordsdelatresorerie,  qai  nelni  parvlnrent  qne  le  28  Quillet;  lea  mSmes 
doenments  fiirent  anasi  oommuniqufe  h.  Lord  Russell.  Ce  nifimo  jonr,  38  j  uiilot,  lea 
oouaeillers  Mgant  de  la  conronne  ayaut  formnlfi  leui  avis  de  faire  arrSter  le  vaiaaeau, 
le  29,  des  orflirea  fnrent  donnas  dans  ce  sens  par  le  gonvemement  britanuique.  Pour 
jnstifier  le  long  d^lai  qui  etait  intervena  entre  la  preaentation  des  documents  au  mi- 
niatfere  des  affaires  fitrangferes  et  le  prononcfi  de  I'avis  dea  eonaeillera  Mgaus  de  la  cou- 
ronne,  on  invoqua  la  circonstanee  de  la  maladie  de  I'avocat  de  la  Keine.  On  a  de  la 
peine  3.  s'aiTSter  siir  cette  excnae,  dn  moment  qn'il  ae  trouvalt  d'antres  Ifigistes  qui 
ponvaient  remplacer  ce  fonotionnaire,  et  qn'il  y  avait  pSril  en  la  demenre.  Snr  cea 
entrefftitea,  le  vniasean  ent  tout  le  temps  de  s'^ohapper.  Je  ue  m'fitendrai  paa  aur  lea 
detaila  dea  preoautiona  priaes  par leoommandant  del' Alabama  ponr  eiaderla  viffilance 
assez  pen  e^vfere  des  officiera  dea  donanes,  ni  sur  lea  ealonis  dea  diataneoa,  pins  ou 
moins  longue8,qu'onaurait  kfrauchir  pour  arriverfitempa  de  faire  faire  a^flteEjkj^mr* 
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at  Beanmaris,  Moelfra  Bay,  and  Point  Lynas.  These  difficulties  in  the 
way  of  prompt  action  at  the  last  moment  do  not,  it  must  be  admitted, 
atone  for  the  want  of  an  active  supervision  whicli  had  been  promised, 
but  which,  unfortunately,  was  not  exercised. 

Allow  me  here  to  reproduce  a  passage  from  the  pleadings  of  Great 
Britain,  in  which  it  is  said,  with  reference  to  the  complain tsof  the  United 
States  on  the  subject  of  the  escape  of  the  Alabama,  "  It  is  asicing  that 
a  government,  with  its  various  departments,  with  its  modes  of  action 
which  are,  of  necessity,  methodical  and  more  or  less  complex,  shall  act 
at  all  times  with  a  mechauical  precision  which  is  not  applicable  to  the 
practical  business  of  life."  It  seems  to  me,  in  the  first  place,  that  the 
circumstances  in  which  the  British  government  was  placed  at  this 
moment  were  not  exactly  the  ordinary  course  of  life.  Too  many  interests 
were  at  stake,  too  many  contending  fears  and  hopes  were  brought  into 
play  at  the  commencement  of  the  formidable  contest  between  the  North 
and  the  South  of  the  American  Union,  to  allow  of  the  matters  which 
related  to  these  great  agitations  following  the  ortlinary  course  of  life. 

The  measures  to  be  taken  for  the  preservation  of  English  neutrality 
were,  moreover,  neither  very  complicated  nor  over-ardnous.  It  would 
have  sufficed  that  the  customs  officers  should  have  been  more  attentive, 
more  alert,  and,  perhaps,  less  prejudiced  in  favor  of  a  cause  which  had 
become  popular  at  Liveri)ool,  and  other  British  shipbuilding  centers." 
There  is  ground  for  some  surprise  at  finding  the  collector  of  customs 
constituting  himself  a  judge  of  legal  evidence,  when  what  was  required 
was  a  prompt  recourse  to  more  direct  means  of  guaranteeing  the  duties 
of  neutrality.  lu  the  Counter  Case  presented  by  the  government  of  Her 
Britannic  Majesty,  {page  81,)  I  read  that  it  is  true  that,  in  cases  of  this 
nature,  neutral  governments  ordinarily  expect  to  receive  information 
from  the  ministers  or  consuls  of  belligerent  powers  resident  within  their 
territories.  I  stop  at  the  word  ordinarily,  and  I  infer  from  it  that  the 
British  government  itself  recognizes,  and  with  great  reason,  that  there 

toiicbant  i^  Beaumaria,  ^  Moelfra  Bay  et  ii  Foiut  Lyoaa.  Cea  difflonlti'S  d'agir  pi-onipte 
inert  ill  la  deruiei'ci  heure  lie  cuuvrent  p:is,  11  fuuL  I'avoaer,  lo  manque  d'uue  surveillauce 
Motive,  telle  qu'ello  avait  ^t^  promise^  male  qai  nialheareuBBmenb  n'a  pas  ^t^  exei'c^e. 

Qa'il  ruesoit  permiade  roproduire loi un  paeaa^  du  plaidojerdelaGraude-Breti^ue, 
oil  il  est  dit  4  propos  des  plftinteB  dea  Etats-TJnia,  au  siijet  do  I'fivasion  de  I'AlaTiaaiia  : 
"  C'eat  demaiider  qn'nn  gouveraement,  avec  sea  branches  varices,  avu  resaorta  doiit 
Taction  est  n^oeasairemenfc  oom^liqufie  et  pine  ou  moina  mdthodiqne,  fimotionue  eu 
lout  f«mp8  aveo  Que  prfioiaion  mecanique  qui  u'eat  pas  applicable  an  train  ordinaire  de 
la  vie,"  II  me  parolt  d'abord  que  lee  oirconBtaucea  oil  ae  trouvait  le  gouveruemeut 
lii'it-anniqae,  en  oe  moment,  n'Staieut  point  pi'ficis^ment  le  ti'ain  ordinaire  de  la  vie. 
Trop  d'intfirfits  fitaient  en  jen,  trop  de  craintea  et  d'esp6ranoea  ee  otintrecarraieut  au 
cumtiieuc«nient  de  la  lutte  formidable  entre  le  uord  et  le  aud  de  TIJuion  amMcaiiie, 
pour  que  lea  afiairea  qui  avaicut  tiait  ^  ces  graudea  agitations  duBseut  auivie  le  train 
ordinaire  de  la  vie. 

hea  mesurea  k  prendre  pour  eauvegarder  la  nentralit^  anglaise  n'^taient  d'ailleurs  ni 
trop  compliqu^ee  ni  trop  arduea.  11  aurait  auM  que  lea  officiera  dea  doaauea  euaseut 
6tA  plua  atteutifa,  plus  alertea,  et  peut-Stre  moins  pr^venna  en  favonr  d'uue  cause  qui, 
k  Liverpool  et  dans  d'autres  chantiers  anglais,  ^tait  devenue  populaire.t  II  y  a  lieu 
d'etre  qnelque  pen  aurpcia,  en  entendaot  le  colleetenr  des  donanes  sMriger  en  appr^ia- 
teur  de  preuves  Ifigalee,  tamdis  qu'il  aurait  falln  recourir  promptement  &  des  moyeos 
plus  directs  de  garautir  les  devoirs  de  la  neutrality.  Dana  le  ''  Counter-case  "  pi^aent^ 
par  le  gouvernement  deaa  Majesty  britannicine,  (page  81,)  je  lis  qu'il  est  vrai  que,  dans 
dea  eas  de  cette  nature,  lea  gouvemementa  neutres  tfattendent  d'ordiuaire  i,  recevoir  des 
reuaeignementa  dea  miniatrea  ou  dee  consuls  qui  repi^sentent  sur  leurs  territoires  les 
puiaaancea  bellig^rautes.  Je  m'arrgte  aur  le  mot  ffoi-dinasre  (ordinarily)  et  j'en  d^duis 
que  le  gouveruemeut  britauniquo  reconnalt  Iui-m@me,  aveo  grande  raisou,  qu'il  pent  y 
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may  l)e  exti'aordioary  cases  in  which  a  neiitral  should  take  action  t« 
enforce  inspect  for  its  neutrality,  without  awaiting  informatiou  from  a 
belligerent. 

That  the  case  of  the  l^o.  290  was  not  an  ordinary  case. seems  to  me 
evident,  since  the  construction  of  the  vessel  had  given  rise  to  so  much 
anxiety. 

When  the  departure  of  this  vessel  was  ascertained,  Lord  Enssell,  fore- 
seeing that  probably  it  might  not  be  possible  to  arrest  her  in  the  waters 
on  the  coast  of  England,  where  search  was  being  made  for  her,  stated 
that  he  would  further  give  orders  to  arrest  her  at  Sassaa,  where  it  was 
probable  that  she  might  be  found. 

When  the  Alabama  quitted  Moelfra  Bay  she  had  a  crew  of  eighty 
men ;  she  kept  for  some  time  along  the  Irish  Sea,  then  ronnded  the  north 
coast  of  that  island,  and  st«ered  tor  Terceira,  one  of  the  Azores,  where 
she  arrived  on  the  10th  August. 

The  Alabama  was  joined  in  the  waters  of  Terceira  by  two  vessels,  the 
Agrippina  and  the  Bahama,  which  Lad  also  started  from  English  ports, 
and  which  brought  her  a  considerable  supply  of  cannon,  munitions,  and 
stores. 

The  combined  action  of  vessels  carrying  and  receiving  munitions  and 
provisions  constitutes  a  complex  act  entailing  a  joint  responsibility. 
Those  who  may  raise  any  doubts  on  this  question  may  be  answered  in 
the  words  of  Sir  Robert  Peel,  pronounced,  in  the  House  of  t'ommons  on 
the  28th  April,  1830 :  "  Was  it  then  to  be  contended  that  no  expedition 
was  a  military  expedition  except  the  troops  had  their  arms  on  board  the 
same  vessels  with  them  *  If  they  were  on  board  one  vessel  and  their 
arms  in  another,  did  that  make  any  difference  ?  Was  such  a  pretense 
to  be  tolerated  by  common  sense  V 

The  vessel,  completely  armed,  abandoned  her  arithmetical  designation 
"  390  "  for  the  name  of  the  Alabama  and  hoisted  the  flag  of  the  confed- 
erate government,  which  however,  on  occasions,  she  replaced  by  the 
British  flag  in  order  the  better  to  deceive  vessels  which  she  wished  to 
attack.    She  thus  commenced  and  pursued  her  adventurous  and  devas- 


avoir  des  cas  e^ktraordinaiiea  oil  un  neutre  doit  a^ir  eana  attendre  des  reneeignements 
d'nn  belligfiraut  pout  faire  rwpectev  sa  neutral  ife 

Qno  to  cas  dn  N"  290  no  fnt  point  nn  oaa  ordinaire,  cela  me  patalt  d4nioutr£,  puisqiii; 
aa  cotietruotion  avait  doau^  I'6veil  iL  tant  de  sollicitiides. 

Qnand  le  depart  do  ce  vaisaeau  fut  constats,  Lord  Russell,  pr6vo;aiit  que  probable- 
ment  J1  ne  pourrait  plus  ^tre  arrSt^  dans  lea  laaux  oti  ou  allait  le  cliercher  aiix  c<ttes  de 
rAogleterre,  dit  qii'au  snrplna  il  donueTait  dca  ordreK  pour  I'arrStei  ^  Kassauj  oit  il 
^tait  probable  qu'ou  le  trouverait. 

Quabd  1' Alabama  qnitta  la  bale  de  Moelira,  il  avait  un  ^qnipage  de  qnatre-vingt 
liommes,  il  snivit  peudant  quelqiio  temps  ia  mer  d'Irlande,  puis  tonrna  la  ci^te  D<)rd  de 
ootte  He  et  bo  diiigea  aur  Terceira,  I'tme  des  Aforea,  od  elle  arriva  le  10  aoOt. 

L'Alabania  fut  rejoint  dans  lea  eanx  de  Terceira  par  denx  vaisaeans  r  1' Agrippina  et 
le  Bahama,  sortia  <igatement  dea  porta  d'Augleterre,  qui  lui  apportferent  un  renfort  oon- 
sidgrable  de  oanona,  de  munitions  et  d'approvisionnement. 

L'aotion  combin^e  de  vaiaBeaus  portant  et  reoevant  des  munitions  et  des  appro- 
Tlalonnemeuts  conatitne  nn  &it  oomplexe  emportaut  une  responsabilit^  eolidaire.  A. 
cons  qui  aoul^veraiont  des  doutes  ^  cet  Sgard,  on  pourrait  T^pondie  avec  les  paroles  (le 
Sir  Robert  Peel,  pronouo^a  dana  la  a^ance  de  la  Chambre  de^  oommaues  le  38  avril 
1830:  "£tait-ce  ii  dire  qu'aucune  espMition  n'fitait  ime  exp^ition  militaire  i  moins 
que  loB  troupea  u'enaaent  lenre  armea  avec  elles  snr  le  mSme  vaiaaoani  Si  lea  troupes 
elaient  sur  un  vaisseaa  et  les  armee  snr  an  antre,  cela  fiiisait-il  nne  diff^reuoet  Une 
telle  pretention  6tait-elle  snpportable  par  le  Bens  oommun  1" 

Le  vaisaeau  arm£  oompl^tement  en  ciierre  quittason  iudicateur  arithm^tique  "S90'' 
pour  prendre  le  nom^d'Alabama,  hiasa  le  pavilion  dn  gouvernement  dea  confei^rfe,  qn'fk 
""""■"""  oependant  il  rempiajjait  par  le  pavilion  britaoniqne,  pour  mieux  tromper  les 
j^n'il  vonl^t  atlaquer.    II  en' ''    '     """' 
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tilting  cruises.  They  appeared,  described  with  tniuate  and  techniral 
lietaila,  in  the  journal  kept  on  board  by  Mr.  Fnliam,  and  even  under 
tilie  form  of  romance  iu  a  work  intended  to  satisfy  public  cariosity,  at 
that  time  mnch  excited  on  the  subject.  Among  the  vessels  destroyed 
by  the  Alabama  was  the  Federal  war-steamer  Hatteras. 

On  arriving  at  Jamaica,  the  Alabama  found  in  the  port  three  English 
vessels  of  war.  Instead  of  being  arrested  in  English  waters  by  the 
English  ships,  the  crew  met  with  the  best  reception ;  she  was  supplied 
with  the  means  of  repairing  her  damages,  and  seven  days  afterward  the 
Alabama  steered  for  the  coast  of  Brazil,  and  thence  to  the  Cape  of  Good 
Hope. 

The  conduct  of  the  English  authorities,  nnder  these  circumstances, 
was  approved  by  Lord  Eussell,  who  confined  himself  to  expressing  a 
li<i[>e  that  the  vessel  would  be  required  to  leave  as  soon  as  the  necessary 
repairs  were  finished.* 

On  her  arrival  at  Saldana  Bay,  in  the  colony  of  the  Cape  of  Good 
Hope,  and  consequently  in  the  territorial  waters  of  the  British  empire, 
the  commander  of  the  Alabama  informed  the  governor  that  he  bad  put 
into  this  bay  with  the  object  of  effecting  some  indispensable  repairs.. 

The  United  States  consul  protested,  without  loss  of  time,  demanding 
'that  the  vessel  should  be  seized  and  sent  to  England,  whence  she  had 
clandestinely  escaped,  adding  that  the  repairs  making  to  the  vessel, 
namely,  that  of  repainting  her,  could  not  be  considered  as  of  an  urgent 
nature.  The  same  consul  added  that  he  had,  with  his  own  eyes,  seen 
tlie  Alabama  take  a  prize  in  those  same  waters.  The  government  replied 
tijat  this  had  taken  place  at  a  distance  from  tiie  shore  to  which  British 
jurisdiction  did  not  extend. 

After  her  arrival  at  the  Cape,  the  commander  of  the  Alabama  in- 
tbi-med  the  government  that  he  had  left  outside  of  British  waters  one 
of  his  previous  i)rizes,  the  Tuscaloosa,  and  that  she  would  shortly  ar- 


Unas  le  joDmal  tenn  &  Iiord  par  M.  Fallam,  et  inline  sons  des  fnrines  romanesqaes  damt 
nil  ouvntge  deatin^  k  ddj'rn.wr  la  ouriosit^  pnbliqne,  alora  snreixcibefl.  Panni  l^s  des- 
truotioua  de  vuisseaux:  opiSt^a  par  PAlabama,  il  y  eub  celle  du  steamer  de  gaerre  f£- 
difrul,  le  Hatteras. 

Arrive  k  la  Jam^qne,  VAlaTinma  y  roncoDtra  dans  le  port  trois  vaisseaus  de  guerre 
auglaia.  An  lieu  d'etre  arrfste  dans  ces  eaux  anglaiBefi  par  des  navires  aiig]ais,  r&[iii- 
i>i;go  y  refut  lo  meilleor  aeoiieil ;  oiiliiidonualeainoyQjDjde  rrSparersea  avaries,  et  sept 
muis  apres  I'Alabama  so  dirigea  sur  la  cAte  du  Bi'^1  et  de  1^  vera  le  Cap  de  Boone- 
Ei^perance. 

La  coadnite  des  autorit^  anglaises,  dans  ces  circoDstances,  fat  approuv^e  par  Lord 
HuBsell,  qui  se  borua  il  esp^rer  que  ce  vaisseauauniit  ^t6requisdepareiraussit6t  apr^K 
•liie  les  reparations  iodispeusables  aaraieut  4t4  terinin^es.t 

ArrlviJ  hi  la  baie  de  Saldanha,  daos  la  colonie  du  Cap  de  Bouse'EspSrance,  et  partaut 
d:iDB  lea  eanx  territuriales  de  la  souverainet^  auelaise,  le  coniinaGdant  de  I'Alabama 
tnforma  le  gouvemement  qn'il  ^tait  venn  ^  c«ttel>aie  dans  le  Iiut  de  faire  quelqiies 
roparatioQB  indispeiisables. 

Le  consul  des  Ibitats-Unis  ue  tarda  pas  k  protester,  eu  demandant  que  le  ratsseau  fat 
saisi  et  envoys  en  AiiEleterre,  d'ottils'6tait  ^chapp^  clandeatinement,  en  ajoutautqu'on 
ne  pouvait pas  consid&er  oomine  une  r<5paratiou  argent*  dn  navire  celle  que  I'on  faisait — 
lyest-i-dil'e,  de  le  repeiudre.  Le  mSme  consul  ^outait  qu'U  avait  vu  de  ses  ;propre8 
yenx  I'Alabama  ex^cnter  des  prises  dana  ues  infimea  eanx.  II  lui  fat  r€pondu  par  le 
gouvein«raent  que  cela  s'^tait  pass^  It  tine  distance  de  la  cOte  k  laquelle  la  juridiction 
aiiglaiae  ue  ponvait  pas  s'lStendre. 

Apr^  son  arrivSe  &  la  ville  da  Cap,  Je  commandaBt  de  I'Alabama  informa  1« 
gouvernement  qn'il  avait  laisa^  liors  dea  eaux  anglaisea  nne  de  sea  captures  pr^^dentea, 
le  Tuscaloosa,  et  qu'elle  arriverait  bientflt  ea  qnalitiS  de  tender.    Oe  navire  arriva,  en 
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rive  ill  the  capacity  of  tender.  This  vessel  in  fact  arrived,  and  her 
cargo  of  wool  was  made  over  to  a  merchant  of  Cape  Town  to  be  taken 
to  Kurope  and  sold  there.  The  cargo  was  disembarked  at  a  point 
named  Angra  Pequeila,  outside  of  British  jnrisdiction. 

Wlien  the  Tuscaloosa  appeared  in  the  port,  the  Britsh  rear-admiral, 
Sir  Baldwin  Walker,  wrote  to  the  governor  to  know  if  this  vessel  onght 
still  to  be  considered  as  a  prize,  although  she  had  never  been  condemned 
as  such  by  a  competent  tribunal.  He  persisted  in  his  opinion,  wliieli 
was  in  direct  variance  with  the  tolerance  of  the  governor ;  the  latter 
referred  to  the  attorney-general,  and  he  subsequently  replied  on  the 
advice  of  this  last  officer,  bat  in  terms  which  betrayed  a  faltering  con- 
viction that  the  vessel  might  be  considered  as  a  vessel  of  war. 

A  correspondence  ensued  between  the  governor  of  the  Cape  and  the 
colonial  minister,  the  Rnke  of  ifewcastle,  as  to  the  legality  of  the  cap- 
tures. That  minister  disapproved  the  conduct  of  the  governor  and  the 
application  of  the  principles  of  law  ou  which  the  attorney-general  had 
based  his  opinion. 

While  this  was  taking  place  the  Tuscaloosft  had  returned  to  the  port, 
and  ha\'ing  thus  placed  herself  within  the  limits  of  British  jurisdic- 
tion she  was  seized.  The  British  government,  when  informed  of  this 
act,  disavowed  it,  and  ordered  that  the  vessel  should  be  restored  to  the 
confederate  lieutenant  who  commanded  her;  in  case  that  officer  bad 
left  the  Cape,  directions  were  given  to  wait  tillthe  vessel  could  be 
banded  over  to  some  person  whom  the  commander  of  the  Alabama  or 
the  government  of  the  Confederate  States  might  nominate  for  the  pur- 
pose. The  English  minister,  reversing  in  some  degree  his  former  decis- 
ion, based  the  instructions  as  to  the  restitution  of  the  vessel  on  the 
peculiar  circumstances  of  the  case.* 

Her  Britannic  Majesty's  minister  declares,  in  the  same  dispatch,  "  that 
it  becomes  unnecessary  to  discuss  whether,  on  her  return  to  the  Gape,  (he 

effet,  cMa  aa  cargaisi 

Europe,  afin  d'j  eti'6  veudae.    La  cargaison  fut  dBbarquge  t 

Pequefia,  en  dehors  de  la  juridictioD  britaonitiue. 

Lors([ne  le  Tuscaloosa  piirut  dans  cet  endroicie  coutre-araii'al  anglais,  S 

Walker,  Sirivit  au  gonverneur  pour  aavoir  ai  ce  vaiaseau  devait  6tre  eucoi  .  . 

comme  nne  priae,  bien  qa'il  n'efit  jamaia  ^i6  oondamn^  cooitue  telle  par  uu  tribnaal 
comp^Wot.  h  insiata  dans  aonopmion  tout  a  fait  opposfie  i  la  tolfiranoft  du  gouveruour; 
celui-ci  sn  r^f^ra  k  I'attoruey-geueral,  et  r^poudit  enauite,  d'apr^  I'avis  de  ce  dernier, 
mais  dana  dea  termea  qui  trahiasaient  une  couvictioti  ohaucela^ite,*qa<»  oe  uavire 
pouTait  se  consid^rer  oomme  vaisseau  de  guerre. 

Uue  correspondance  a'eusaivit  entro  le  gonveruenr  du  Cap  et  le  miuistre  des  culnnies, 
duo  de  Newcastle,  aur  la  Id^alit^  des  captures.  Co  miniatre  d^sapproova  la  conduite 
du  gouvemeut  et  I'application  dea  prineipes  de  droit  siir  lesquels  I'attoruey-general 
a'^tait  foud€. 

Pendant  qne  cela  se  passait,  le  TascaJoosa  €tait  rentr£  lians  le  port ;  et  s'^tant  aiusi 
place  daas  lea  lirnites  de  la  jnridiotion  aoglaiso,  il  fut  aaisi.  lie  gouvBrnement 
brltauoique,  inform^  de  cet  a«te,  le  d^aavoua,  et  fit  roudre  ce  vaisaeau  au  tienteuant 
conf^d^r^,  qui  le  commandait;  dans  le  caaodcet  oSicier  e&t  qnittiS  le  Cap,  11  ajouta 
g^u'il  fallait  atteudre  pour  temettre  le  vaiaseau  ^  la  personne  qua  le  commandant  de 
I'Alabama,  on  le  gouTernetneut  des  ^tata-conf^d^r^s,  aurait  designee  ^  cet  elfet:  Ic 
miuistre  anglaia,  revenaut  en  qnelqae  sorte  sur  ses  premieres  deoiaions,  liaaait  des 
instractions  relatives  4  la  restitution  dn  navire  aur  lea  ciroomlancei  exeepUrninellea  de 
I'affaire. 

Le  miuiBtre  de  sa  MajaatS  britannique  declare  dans  la  mftme  d^pftcbe  qa'il  n'«st  jiiiw 
utile  dedisoater  H&aon  retour  aiiCap  le  Tasealooaa  eonsercaii  toajoars  le  earaatkv  fune  pH4« 

•  Dispatch  of  tbe  Dute  of  Newcastle  to  8ir  P.  Wodebouae,  Marcb  10, 1864 ;  "  I  have 
now  to  explain  tbat  this  decision  was  not  founded  ou  any  general  principle  respecting 
the  treatment  of  priaoa  captured  by  tbe  cruisers  of  either  belligerent,  but  ou  the  pecu- 
liar cironmstances  of  the  case."  ^->  . 
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Tuscaloosa  still  retained  tlie  character  of  a  prize,  or  tchether  slie  had  lx>st 
tliat  cliaructer  and  Itad  assumed  that  of  an  as-med  tender  to  the  Alabama, 
and  wliether  that  new  eharaeter,  if  properly  established  and  admitted,  would 
have  entitled  her  to  the  same  privilege  of  ad/mission  wkieh  might  be  accorded 
to  her  captor,  tite  Alabama." 

Ill  my  capacity  as  arbitrator,  I  cannot  avoid  a  discussion,  even  though 
it  should  be  without  use  to  one  of  the  parties,  and  I  must  admit  that  it 
seems  to  me  that  the  observations  originally  made  with  equal  candor 
and  good  sense  by  Eear- Admiral  Walker,  of  the  British  navy,  should 
guide  the  opinion  of  the  tribunal  in  the  decision  of  the  point  which  the 
British  government  regarded  as  difficult  and  doubtful. 

To  resume,  X  am  of  opinion  that  the  neutrality  of  Great  Britain  was 
gravely  compromised  by  the  vessel  named  the  Alabama.  Consequently 
Great  Britain  is  responsible  for  the  acts  of  the  said  vessel,  as  well  as 
for  those  of  her  tender  the  Tuscaloosa, 

V. — THE   SHENANDOAH  alias  SEA  KING. 

First  part. 

The  first  charge  which  the  United  States  bring  against  the  British 
government  with  regard  to  this  vessel,  which  was  bnilt  on 
the  shores  of  the  Clyde,  is  that  she  was  sold  to  Richard  s,en»n,n.i^ 

Wright,  of  Liverpool,  a  British  subject,  and  father-in-law  of  Mr.  Prioleau 
of  South  Carolina;  this  latter  being  the  head  partner  of  the  firm  of 
Fraser,  Treuholm  &  Co.,  notorious  for  its  intimate  relations  with  tlie 
confederate  government. 

Tlie  United  States  maintain  that  in  view  of  the  above  relations,  which 
could  not  be  unknown  to  the  English  government,  this  latter  ought  to 
have  watched  the  transfers  of  the  class  of  vessels  which  from  their  build 
betrayed  designs  hostile  to  tlie  United  States.  Mr.  Adams,  on  the 
ground  of  two  depositions  of  sailors  on  board  this  vessel,  denounced  her 
to  Lord  Kussell  as  destined  for  the  confederate  government. 

<m  ^U  avail  yei-da  ee  caractire  poar  prendre  eelai  d'nii  bdttmmit  de  'ervitiide  armi  pour 
T Alabama,  et  si  ee  nouveau  earaei^,  d^aeiti  oonstati  et  admie,  l»i  await  damii  droit  aux 
mSatet pri^liges  tpadtninsion  qa'oa  aurait  aEmrA&  d,  son  mtngueur,  V Alabama. 

Dane  ma  quality  d'urbitro  je  ne  puis  pas  duarteic  uoe  discussion ,* qua ud  mSiue  elle  ne 
semt  point  utile  &.  Pane  des  parties,  et  jedoiauvonerquelesobeervatiutiaMteBd'abard. 
aveo  antant  de  loyaut^  que  de  bou  sens  psi  le  contre-amirol  Walker,  de  la  niariua 
britanniqae,  me  paraiesent  devoir  diriger  I'opiuion  des  juges  dane  la  d^ision  de  oe 
point,  que  le  gouvurnonient  britanniqueeuvisageait  oomme  difBoileet  douteiix. 

£n  me  r^sumant,  ^e  snia  d'avis  que  le  vaissean  nomtn^  I'AIabaiua  a,  cravenient 
comproinislaueutralito  britaniiique,  Cons^quomment,  larespousabilit^  do  la  Grande- 
Eretagne  se  trouve  engagde  taut  poul  leis  faita  da  dit  vaisseau  que  par  cenx  de  son 
tender,  le  Tuscaloosa. 


FresiQre  partie. 

Le  premier  reproclie  que,  les  Etats-Uuis  adressent  au  gouveruemcufc  angliiis  i  propos 
de  ce  Yftissean  oonstruit  sur  lee  Ijords  de  la  Clyde,  o'eet  qu'il  a  6t£  veDOti  a  Eicliard 
Wriglit,de  Liverpool,  sujet  anglais,  et  beau-p6te  deM.  Prioleau,  de  la  Caroline  du  Sud; 
ce  derniei  assooi6  principal  de  la  maisou  Fraser,  Treuholm  et  C'^,  oounue  par  sea  rela- 
tions intlmee  avec  le  gouveniement  des  oonf^d^res. 

Lea  £tats-UDis  soutiennunt  que,  vu  les  relatious  snsdites,  qui  ne  ponvaient  €tre  igno- 
ri5ea  par  le  gouvecuenient  anglaJa,  ce  dernier  aurait  dit  snrveiller  les  transferts  de  ceCte 
cat^oiie  de  vaisseaux,  qui,  par  lenr  construobion  acouaaient  des  projets  hoetdes  anx 
I^tats-Uiiia.  M.  Adama,  appuy^  de  deux  depositions  de  matelots  k  burd  de  ce  navire, 
d€uoiJ(ait  ik  Lord  Russell  ladestiuationde  ce  vaisseau  au  gouvernemeut  dea  conf^d^i^ 
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TUe  Sea  King  took  ont  a  clearance  for  Bombay,  and  coal  and  supplies 
for  a.  cruise  of  twelve  montlis.  Haixlly  had  sLe  weiglied  anchor,  when 
a  tdegnim  sent  to  Liverpool  announced  her  departure  to  the  confederate 
agent  at  that  port.  The  same  evening  a  screw-steamer,  nearly  new, 
admirably  adai)ted  for  equipment  as  a  privateer,  named  the  Lanrel, 
manned  by  men  thoroughly  devoted  to  the  confederate  cause,  who  had 
served  on  board  the  Sumter,  Alabama-,  and  Georgia,  was  laden  with 
arms  and  steered  for  the  bay  of  Funehal,  in  the  island  of  Madeira, 
where  she  awaited  the  Sea  King,  which  arrived  two  days  after  her. 

In  a  desert  corner  of  the  bay  of  Madeira,  the  arms  and  ammunition 
were  transshipped  from  the  Laurel  to  the  Sea  King.  A  man  named 
(Jorbett,  an  Englishman,  who  had  received  from  Wright  a  power  of  at- 
torney to  sell  the  vessel,  addressed  the  ciew,  announced  the  sale  of  the 
vessel,  which  was  about  to  change  her  name  and  take  that  of  Shenan- 
doah, and  endeavored  to  persuade  the  men  of  the  crew  to  follow  the 
vessel  in  her  new  career  in  the  confederate  service.  Of  eighty  sailors, 
twenty-three  only  consented  to  remain  in  the  new  vessel  of  war. 

The  conduct  of  Corbett  appeared  to  be  in  such  evident  contravention 
of  the  foreign-enlistment  act,  that  the  British  consul  at  Fnnchal  sent 
him  home  in  custody  to  England,  Captain  Waddell  snceeeded  him  in 
command. 

Mr.  Adams  did  not  fail  to  inform  Lord  Eussell  of  all  that  had  taken 
place  with  regard  to  these  two  vessels ;  he  added  that  of  the  officers 
transte:red  to  the  Shenandoah,  the  greater  part  were  British  sobjects 
who  had  been  saved  by  English  intervention  at  the  moment  when'they 
were  going  on  board  the  Alabama. 

The  Shenandoah  went  from  Madeira  to  Melbourne;  on  the  passage, 
which  hvsted  ninety  days,  she  destroyed  several  vessels  of  the  merchant 
navy  of  the  United  States  with  their  cargoes,  and  fiuished  by  anchor- 
ing on  the  25th  January,  1865,  at  Sandridge,  a  small  village  two  miles 
from  Melbourne. 

If  we  are  to  believe  a  letter  addressed  by  Mr.  Blauchard,  United 

Le  SlienaiKloah  prit  ses  jiapiers  de  Lord  pour  Bonnbay,  et  dii  eharbon  et  des  fippTovi- 
sioanumeuta  pourune  oroiai^m  de  donze  inois.  A  peine  le  Sea  King  nvait-il  levd  I'aiicre 
qn'un  ti51i5gr»mme  eipMi^  k  Liverpool  aonoinfait  eon  depart  jll'iigedt  coiifi*iiiSri?  de  ee 
port.  DaiiB  ]a  mftme  soiT^  iin  eteaiuer  k  btSlioe,  preaqne  neuf,  admiralileinetit  a]i])ropri^ 
ii  un  armemeut  (te  Ctfurae,  noaiin^  le  Laurel,  niontS  pnr  deH  hoiiiiiiea  tr^s-d^vun^s  hu 
jiarti  coiif6d^r6,  qui  avadent  aeiTi  il  bord  du  Sumter,  del'Alabamaetdu  Georgia,  cliurgea 
des  aitueB  eb  se  dirij^a  vera  la  baie  de  Funehal,  daiie  I'lle  de  MadiSre,  oti  il  atteudit  le 
Sea  King,  qui  aniva  deax  Joars  apr^  lui. 

Dans  un  coin  d6eert  de  la  baie  de  Madbre  il  ae  fit  iin  transboi-dement  d'armea  et  de 
muuitiouB  du  Laurel  sur  le  Sea  King.  Un  nomuifi  Cotbett,  un  Anglnia  qui  avait  refu. 
de  Wright  Tine  procuration  pour  veudre  le  navire.  Be  prSsenta  &  PtSqnipagi?,  anuonsa 
la  vente  faite  dn  vaiasean,  qui  allaii  changer  de  nom  et  preudre  celui  do  Sbwiaudoah,  et 
engagea  Ice  hommea  de  I'eqiiipage  &  suivre  ee  vaieseau  dana  sea  nnnvollee  destinies  an 
aei-vico  des  conKd^rfis.  8nr  quatre-viiigt  matelots,  vingt-troia  aeulement  conseiitireut 
il  rester  anr  ee  nonveau  vaisseau  de  ^nerre, 

Lacondnite  de  Corbett  parut  si  ^Tidemment  contraire  anforeign-enli^liiieiit  act  qne  le 
consul  anglais  k  Funehal  I'envoya  prisonuier  en  Angleterre.  Le  capitaine  Waddell 
lui  aucedda  dans  le  eonimandemeat. 

U.AdaniHue  manqna  paad'tuformerLonl  Eassellde  tontceqni  s'^t-att  pasaS  a  propos 
d'!  ces  deux  vaisaeaux;  il  lui  ajonta  qne  parini  lea  offieiers  transfiSi'^  aur  le  Suenau- 
doah,  la  plupart  ^taientdcs  aujets  anglaia,  qui  avaient  €c6  aanv^s  par  nne  intervention 
anglaiee  au  moment  oil  ila  se  rendaient  h  bord  de  I'Alabama. 

Le  Shenandoah  ae  porta  de  Mad^re  aui  Melboarne;  dans  le  trivet,  qui  duia  qiiatre- 
viugt-dix  jours,  il  d^truiait  plusieura  vaiaseaiix  de  la  marine  niarehande  des  Etatsi-Unia, 
ainsi  qne  leurs  cargaisona,  et  fioit  par  jeter  l'anore,le  25  Janvier  1865,  &  Sandridge,  iin 
setit  village  ii  deux  milles  de  Melbourne. 

Si  I'ou  en  oroit  uue  lettre  adtesaSe  par  M.  Blanehard,  consul  des  i^tats-Unia  it  Uel- 
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States  consul  at  Melbourne,  to  Mr.  Seward,  Secretary  of  State  at  Wash- 
ington, the  mail  from  Europe,  which  had  arrived  some  days  before,  had 
brought  news  that  the  Sea  King  had  left  England  with  the  intention  of 
being  transformed  into  a  vessel  of  war  to  crnise  against  the  commerce 
of  the  United  States. 

The  United  States  eonsnl  at  Melboarne  informed  the  governor,  with- 
out loss  of  time,  of  all  the  circumstances  whicli  lie  considered  as  proofs 
that  the  Shenandoah  was  not  a  vessel  of  war  of  a  recognized  belligerent, 
bat  rather  a  privateer  bearing  all  the  marlis  of  its  guilt. 

The  British  antborities  at  Melbourne  are  accused  of  having  beeii  ex- 
cessively complaisant  toward  the  commander  and  crew  of  the  Slienan- 
doah;  it  is  asserted  that  the  governor  Lad  unofficially  re-assured  her 
commander  before  offltdally  granting  him  wliat  he  reiiuestetl. 

Captain  Waddell  did  not  hurry  himself  to  state  what  were  the  repairs 
and  supplies  wliich  he  needed,  and  the  governor,  instead  of  adhering 
rigorously  to  the  general  instructions  with  which  the  British  goveni- 
meut  had  furnished  him,  referred  it  rather  to  Waddell  to  determine  the 
length  of  time  to  he  granted  him.  While  the  repairs  werw  slowly  going 
on,  Waddell  was  making  recruits  in  the  town  of  Melbourne  to  till  up 
the  gaps  which  were  left  in  his  crew. 

lu  the  American  Appendix  (vol.  v,  pp.  600  et  seq.)  are  inserted  the 
reports  of  the  proceedings  of  the  legislative  assembly  at  Melbourne, 
whi«h  show  that  the  opinion  of  the  majority  was  in  favor  of  treating 
the  comuiander  of  the  Shenandoah  with  lenieucy,  and  leaving  the  mat- 
ter to  the  decision  of  the  government  and  the  colonial  authorities.* 

Pressed  by  the  remonstrances  and  protests  of  the  United  States  con- 
sul, the  governor  referred  the  qnestion  to  the  law-officers  of  the  colo- 
nial government,  who  replied  that  there  was  no  evidence  of  piracy  hav- 
ing been  committed  by  any  one  on  board  the  vessel,  aud  that  she  should 
be  treated  as  a  ship  of  war. 

bourne,  a,  M.  Seward,  Seoj^taire  <l'6tat  h  Washington,  la  malle  d'Europe,  arrivi5o  q^ael 
ques  jonra  atiparavant,  avait  apportfi  la  noavelle  qne  le  Sea  King  avuit  quitt.6 1'Aiigle- 
tc^rre  aveo  I'inteiition  do  ae  traDsfotmer  ea  vaisaeau  do  guerre  pour  croiser  coutre  Is 
commerce  iee  Gbats-Unia. 

Lb  eonsiil  diss  Etatsi-UuLa  flans  eette  villa  ne  tarda  paa  it  ioformot  le  gonvernenv  da 
toutesleBcircoastaiices  parltsqnelleBilcroyait  proiiv^queleSlieuandoalin'^tait  point 
dn  t«nt  un  vaiasean  Ae  guerre  d'lin  liellig^raut  recouiin,  mais  bien  plutot  un  oorsaire, 
ayant  toutuH  les  maitiiies  de  tta  cnlpaliilite. 

Oil  accuse  les  autoritiSa  aiiglaises  de  Melbourne  d'avoir  lit^  esoessivemeiit  condescen- 
dantea  oiivura  le  comuianflant  et  l'lSr[uipage  dn  Slienandctah ;  on  prfitead  qne  co  gonvur- 
neor  avait  raaanr^  (i^cluuseiuent  le  commandant  avant  de  lui  accoi'dec  ofB.ciellcmont 
ce  qu'il  demandait. 

Le  capitiune  Waddell  ne  ee  preaaa  point  pour  faire  oonnaltro  qnellos  i5taieut  les 
rfipavatiiraa  et  Jes  approviaionnementB  qu'il  lui  faUait,  et  le  gouverneur,  an  lieu  de  s'cn 
teuir  h  la  ligenr  flea  instrucliooa  g6n£raleB  qne  le  gouvernemeut  anglais  Ini  avait 
traiiBmiaeti,  ^en  rapoorta  plutAt  h  Waddell  aur  I'eapace  de  temps  h  lui  accorder. 
Pendant  qu'on  proc^ait  lentenient  auK  reparations,  Waddell  faisait  dea  recrues  dans 
la  ville  de  Melbonrne,  pour  remplir  lea  Tides  qao  laissait  son  6quipage. 

Dans  I'appeudioe  amiricain  (vol.  v,  pages  660  et  suivantes)  on  a  iuafirtf  des  rapports  des 
actes  de  I'Haaemlil^e  legislative  de  Melbonrne,  qui  marquent  qne  I'opiiiion  de  la  miijoritfi 
inclinait  ft  manager  )e  commandant  dn  Siienandoah  et  i  s'eu  remettre  h  I'avis  du  gou- 
vernement  et  dea  antoritis  coloniales.t 

Press*  par  les  instancea  et  les  protestations  du  consul  des  Ef  ats-Unis,  le  gouverneur 
dSKra  la  question  ans  oonaeillers  16gans  dn  gouvemonjent  colonial,  qui  r^pondii-eut 
qn'il  n'y  avait  aucnneprenve  depiraterie  commiseparqniqnecefftt  au  bord  du  navire, 
et  qne  I'on  devait  traiter  celni-ci  comme  un  bStiment  do  guerre. 
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Tlie  suspicions  which  had  been  entertained  of  the  clandestine  ship- 
ment of  some  persons  on  board  the  Shenandoah  continued  to  increase. 
The  permission  granted  to  the  captain  to  take  in  supplies  and  make  re- 
imirs  was  suspended,  and  the  sovermuent  pnblisiied  a  proclamation  for- 
bidding British  snbjecta  to  give  aid  or  assistance  to  the  Shenandoah. 

The  assertion  of  the  fact  of  the  clandestine  shipment  of  certain  men 
on  board  the  Shenandoah  was  borne  outj  and  the  commander  and  offi- 
cers of  tliat  vessel  had  to  give  explanations  as  to  the  assurance  they 
had  given  that  no  shipment  of  this  iiind  had  taken  place,  and  as  to  the 
fact  that  they  had  unfortunately  not  fnlfllled  this  engagement  made  on 
their  woM  of  honor. 

The  American  case  and  the  British  counter  case  contain  details  as  to 
the  facilities  which  the  topographical  situation  of  Hobson's  Bay  and 
Port  Philip  afforded  for  the  escape  of  men  watched  by  the  police,  whose 
Insuflicieut  means  did  not  allow  of  their  exercising  supervision  at  every 
point,  in  order  to  prevent  the  departure  of  the  persons  enlisted.  It 
may  also  be  doubted  whether  the  legal  advisers  of  the  colonial  gov- 
ernor and  his  police  ofBcere  were  over-anxious  to  second  the  energetic 
eiforts  of  the  United  States  consul. 

I  will  note  two  circumstances  which  appear  to  me  to  deserve  special 
attention : 

1.  The  confidential  instructions,  by  which  the  authorities  at  Mel- 
bourne had,  from  the  first,  said  that  they  mast  be  guided,  are  published 
at  page  125  of  the  fifth  volume  of  the  Appendix  to  the  British  Case, 
and  the  last  document  contained  in  them  traces  exactly  the  line  of 
conduct  which  was  finally  followed  by  the  government  toward  Caiitain 
Waddell. 

2.  The  postscript  of  a  letter  from  Mr.  Adamson  to  Mr.  I>avis,  which 
is  to  be  found  at  page  637  of  the  documents  annexed  to  the  American 
counter  caae,  (Frencli  translation,}  reveals  a  moral  pressure  producing 
a  cynical  disavowal. 

The  Shenandoah,  on  leaving  the  port  of  Melbourne,  took  with  her 
400  tons  of  coal,  if  the  American  consul  is  to  be  believed,  with  full 

Xi?s  eonpfons  quo  I'on  avait  de  I'embarqnemeiit  olandestin  de  qaelritieB  peruoiineg  tl 
iHiid  du  Shenandoah  ne  flrant  qn'ftugm enter.  La  permissiou  aoooni^e  an  oapitaine  de 
iftire  des  appvovisiounemente  et  des  reparations  fut  Bnspendne,  et  le  gouveruemeut 
pnblia  une  proclamation  pour  di5fendr«  aux  Bujota  britanniquas  de  prSter  aidu  et  asaia- 


I/aasertion  du  fait  de  I'embarqueineiit  clatidestin  de  quelques  homoiea  da  Sbenao- 
doah  fat  inaintenue,  et  le  eouimandant  et  les  offiders  de  ce  vaisseau  dureut  douuor  des 


jsplications  aur  la  parole  qu'ils  avaieut  rtoan^e  qu'aacun  embarqnement  de  ce  geaia 
o'avait  eulieu,  et  anrle&il  qu'ils  n'aTaientmalheurenaement  paai%pondu4  cetenga^^e- 
jnent  de  parole  d'bonnenr. 

Le  "Case"  amSricain  et  le  " Conoter-oaae "  anslaia  contiennent  dea  details  snrla 
facaltS  que  la  aituation  topographiqae  de  Hobson's  Bay  et  Port  Philip  pigtatt  k  V6va- 
sioB  d'hommea  eurveiUfci  par  la  police,  dont  les  faibles  moyena  ne  porniettaient  point 
d'execcer  nne  anrveillance  aur  tons  les  points,  atin  d'eotpScher  ces  eotties  de  gens  em- 
baucb^a.  II  est  anssi  permia  de  douterqueles  consoillers  Mgaux  du  gonverneur  colonial 
et  sea  officiers  de  police  fuaaeut  des  mienx  disposes  h  aecoudec  I'eiapresaement  des 
d-marches  da  consul  des  ^tats-Unia. 

Je  iioterai  denx  oirconatanoes  qni  me  paraissent  m6rltet  une  attention  spiSciale : 

1.  Les  instruotiona  eonfidentielles  d'aprfes  leaquelles  les  antorit^s  de  Melbourne 
avaient  dit  d'abord  Stre  obligfiea  de  ae  rggler  furent  publi€ea  ^  la  ps^e  125  dn  duqnifeme 
Tolnme  de  I'appendice  au  "Caae"  angiaia,  et  la  derniere  pifeee  qui  s'j  rattacbe  tra^« 
exactment  la  ngue  qui  a  6tf6  suivie  par  le  gouvemeiuent  en  dernier  lieu  via-^-via  dn. 
capitaiue  Wadddl. 

2.  Le  poel-$ai'iptum  d'one  lettre  de  M.  Adamson  it  M.  Davia,  qui  ae  lit  fi  la  page  637  des 
pieces  annex^es  an  "Counter-case"  ain^ticaiu  (iraduotiou  franpaiae)  r^vole  une 
preesion  morale  produisant  nn  cynique  d&avea. 

1*  Shenandoah,  en  qniltant  lee  eaux  de  Mdbouroe,  emportait  avec  lid  400  tonnes  de 
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sailing  rigging,  trusting  more  to  her  sailing  than  to  lier  steaming  pow 
era.  This  excess  of  supplies  was  denoiiuced  to  tiie  governor,  anil  tlie 
TJiiited  States,  reokoniog  up  the  several  shipments  of  coal  made  by  the 
Shenandoaa,  infer  tliat  she  was  meditating  a  fresh  cruise  on  her  depart- 
ure froHi  Melbourne,  so  that  that  port  became  a  base  of  naval  opera- 
tions for  the  insurgents. 

The  cruise  of  the  Shenandoah  furnishes  materials  for  a  special  de- 
scription, and  among  the  reviews  of  the  facts  relating  to  this  vessel  is 
one  to  which  I  will  here  refer — that  of  Mr.  Montague  Bernard,  who 
says  that  so  large  a  number  of  recruits  as  we  may  believe  to  have  been 
shipped  by  her,  eonld  not  have  come  on  board  without  Captain  Wsul- 
dell's  knowledge.  I  shall  return  to  this  question  of  the  number  of  re- 
cruits, which  is  evidently  exaggerated. 

One  C'lnnot  resist  the  belief  that  the  tolerance  of  the  authorities  at 
Melbourne  contributed  greatly  to  enable  the  vessel  to  pursue  her  adven- 
turous career  in  the  Arctic  seas,  whither  she  repaired  by  Behriug's 
Straits. 

The  number  of  whaling- vessels  which  the  Shenandoah  destroyed  in 
these  waters,  at  a  time  when  the  confederate  government  had  ceased 
to  exist,  raises  the  amount  which  the  United  States  lay  to  her  charge, 
to  a  sum  little  less  than  that  for  which  the  Alabama  is  held  responsible. 

It  is  not  proved  that  the  Shenandoah  absolutely  lost  her  original 
character  of  a  British  vessel  manned  by  a  British  crew.  It  is  aflirined 
that  this  vessel  shipped  at  Melbourne  300  tons  of  coals,  which  had 
bt^en  sent  to  her  from  Liverpool.  The  Government  of  the  United 
States  atlds  that  the  name  of  the  vessel  -which  brought  this  coal  was 
the  John  Fraser,  and  this  occurrence  it  seeks  to  adduce  as  an  incrim- 
inating circumstance. 

The  British  government,  in  its  counter  case,  {page  110  of  the  French 
translation,)  says  that,  at  the  present  day,  when  the  distance  of  time 
and  place  prevents  an  exact  knowletlge  of  all  the  particular  cireum- 
stances,  it  would  serve  no  useful  purpose  to  follow  all  the  details  of  a 
technical  discnssiou  founded  largely  on  conjecture. 

cliarboti,  ai  Vou  en  croit  le  consul  amiiricain,  nue  mature  complete,  s'en  tenant  plus  h, 
la  voile  qn'il  la  vapeur.  Ce  Inxa  d'approvisionneiiiBUt  Cut  d^iioacfi  an  gonverueiir,  et 
lesEtiitB-IJn[H,en  anppiitant  les divers  chiirgementstlaofiarbonfititHpar  leSbenaiido.ili, 
en  d&ltiifient  qn'il  projettait  une  nouvellu  crojsi&re  en  eortaot  de  Melboorne,  de  sinte 
qne  ce  port  devenait  ponr  les  iiianrg^  nne  base  d'opfirations  uavales. 

La  croisiire  dii  8henan<]oab  fbnniit  la  ntati&re  it  aiie  description  tonte  particuliere, 
et  parini  lus  appr^cialioDS  des  faita  qui  concoinent  oe  vaiaaeail  il  y  en  a  nne  que  jo 
rapporte  iei,  celle  de  M.  Miiuntagiie  Bernardi  qui  dit  qii'un  uouilire  aussi  ^aiid  de 
reornes  qu'oa  peuL  croire,  qui  aib  6t6  embarqud  il  son  hurd,  n'aiiTaib  pu  s'y  leudre  sans 
que  le  capitaine  Waddell  on  eftt  conuaitisauce.  Je  vaia  leveuir  aur  ce  iiombve  de 
recnies  ^Tideininent  exag^rfi. 

On  ne  [lent  se  refnaer  fi.  croire  quo  la  toMmnoe  des  ai[toriti5s  de  Melbourne  n  beaiicoiip 
aid6  h,  mettre  ce  vniaseau  on  ^tat  de  pourBi\ivro  sa  caiTiE^rp  mentnrense  daiia  Its  mora 
Arotiques,  oft.  il  ee  raudit  par  le  di!trnit  do  Behriiig. 

Lea  destrnctions  des  baleiniera  que  le  Slienaiidoab  ope'ra  d-jns  cea  e.mx,  dans  nil 
temps  oh  le  gonvernemeut  dea  conKder^a  avait  craao  d'exister,  fr rait  uioiiror  U  coinpta- 
bilibiS,  dontr  les  EtatsUiiis  le  cbargeiit,  il  nn  oliitlre  de  pen  Jufclicnl  .i  Lellli  dimt  im 
cbiii^  Ta  responsal)ilit<S  de  I'Alabaina. 

U  u'eet  pas  prnnviS  qne  lo  Sbeuandoab  ait  effectivement  perdu  son  earaetero  piiniitif 
de  vaisaean  et  d'^qnipage  britaunique.  11  cttt  aftlrm<^  qne  ce  vaiasean  einliinq.ia  .-i, 
Melbontne  300  toniiea  de  charbon,  qui  liii  avaient  ^t^  expMi^es  de  Livia|njiil.  l.c 
Gouvem(-.mcnt  dea  Stiits-Ujiis  ajoule  qne  lo  nom  du  vaisscan  qui  apporta  o.j  oliavbuii 
6tait  lo  Jobn  Fraaer,  et  il  pretend  en  ddduiro  nn  arsjinnent  de  cnlpaliilit^. 

Le  Bouvernement  britaunique,  dans  son  contre-mSnioire,  (p.  110  de  I'c^rtitton  frangaisej) 
dit  qu  il  cette  henro,  oil  lo  tempa  et  la  distance  enip^bent  de  recounattre  avec  exacti- 
tude tons  les  d^taila  acceaaoirea,  il  n'y  aurait  ancane  ntilit^  r^etle  H  aui' 
details  d'une  augmentation  t«cbnique  forg^e  largement  sur  des  oonjecturea. 
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The  American  GoveriiTnent  does  not  relinqiiisli  its  complaints.  I  con- 
sider that,  in  order  to  form  a  jndgment  on  the  last  period  of  the  cruise 
of  the  Shenandoah,  it  is  of  the  greatest  importance  to  dwell  on  the 
sworn  depositions  of  the  two  masters  of  whaling-vessels,  Ebenezer  Nye 
and  Thomas  Hathaway,  which  are  given  at  the  end  of  the  second  part 
of  tlie  selections  from  the  Appendix  to  the  Case  of  the  United  States, 
(Fi'ench  translation.) 

To  replace  the  force  of  a  vessel  in  a  proportion  equal  to  that  which  it 
had  lost,  is  not,  strictly  speaking,  an  augmentation  of  force.  We  And 
this  maxim  laid  down  in  a  judgment  of  the  Supreme  Conrt  of  the  United 
States,  quoted  in  the  interesting  memorandum  of  Mr.  Ahbott,  (Lord 
Tenterden.)  It  is  necessary,  therefore,  to  prove  an  extraordiuarj'  aug- 
mentation of  force  in  order  to  establish  a  solid  presumption  of  fresh 
attempts  against  the  duties  of  neutrality.  It  is  on  these  much-dis- 
puted facts,  which  are,  in  my  belief,  capable  of  further  elucidation,  that 
I  beg  my  honorable  colleagues  to  assist  iiie  with  their  information.  If 
necessary  I  will  apply  to  the  parties  themselves  for  further  explanations. 

Second  part. 

In  the  session  of  the  day  before  yesterday,  being  placed  in  the  deli- 
cate position  of  having  to  determine,  by  my  casting  ■\ote,  the  decision 
in  the  important  and  complicated  case  of  the  Shenandoah,  I  applied  to 
my  honoi-able  colleagues  for  elucidations  calculated  to  determiue  my 
opinions,  disturbed  by  doubts.  I  may  be  excused  this  hesitation,  caused 
by  certain  apparent  contradictions  in  the  facts  of  the  case,  and  by  the 
desire  not  to  allow  myself  to  be  led  away  by  a  combination  of  appear- 
ances, which,  though  supported  by  plausible  reasoning,  might,  never- 
theless, be  deceitful. 

I  now  beg  you,  gentlemen,  to  allow  me  to  state  to  you  my  opinion, 
hesitating  the  day  before  yesterday,  confirmed  to-day  by  the  results  of 
the  discussion  which  I  have  elicited,  and  which  you  have  succeeded  in 
rendering  fruitful  and  decisive  by  your  information. 

Le  gowemeTnent  am£ricain  ue  ae  (l^aiBte  pits  de  hch  plaintcH.  Je  orois  qa'il  est 
d'uDO  ostTgine  importance,  ponr  former  au  Jugemont  sur  la  dui-nibre  p^fiiidu  de  la 
ccoialfere  dii  Shenandoah,  de  s'arrSter  Bur  lea  depoBitions  Eissernie litres  des  deus  patrons 
des  navires  haleiniers,  Ebenezer  Nye  et  TLoinas  HatLaway,  qae  Ton  trodve  vers  la  tin 
de  la deuxifeme pai-tie du  cboix deH pieces jiistilicativea!irap)iui  ilxLUi^moire  des^tate- 

Le  remplacenient  de  la  force  d'nn  vaiaseaii  dans  une  proportion  ^gale  ifc  celle  fpi'll 
avait  penlne  n'est  pas,  bi  parler  rigo  men  sera  ent,  nne  augmentation  do  tiirte.  Nuns 
tronroDS  oette  maxime  consif^nee  dans  uu  jngeinent  de  laCoiirsnpr^ciiedes^BtatB-Unis, 
cit^^  dans  I'int^resGaut  meintiraiidiiui  de  M.  Abhutt,  (Lord  Tentenlen.)  II  faiib  douc 
6tnblir  une  Bugmeutation  de  force  en  ana  de  I'ordinaire,  pour  qn'il  y  aib  pii^Honlptiou 
Ibnil^  lie  nonvellea  entreprieeH  ooutre  lea  devuira  de  iientrulitd.  C'eab  snr  les  faits 
tr&s-controverBf^K,  et,  i  ce  que  je  eivis,  ausceptiblead'nne  plus  jjrande  dliieidalion,  que  je 
prie  mea  honiirablea  collfegues  de  ni'aider  de  leure  lumierea.  S'ii  est  Jictessaiie,  je  de- 
manderai  encore  aux  parties  elles-memes  des  del  aire  isseuients. 

Dciizihiie  parfie. 

Dans  !a  stance  d'avant-hier,  plac^  dans  la  circonstance  trts-daieate  de  d^termiuoi 
pai'  njon  vote  la  majority  pour  la  deoision  du  cas  anasi  grave  que  cuuiplique  du  Sbeiiuu- 
deah,  je  demaudais  h  niea  uoiioraillea  collfegnes  dee  eclairciBBements  propres  tl  fixer  mes 
iddes  abides  par  )e  donte.  On  ine  pa«lonnera  ees  agitations  produites  par  certaines 
contradictions  appareutes  des  faits  de  la  cause,  et  par  le  d&jir  de  ne  pas  mt  hiiasec 
eiitraiiier  par  I'ensemble  d'apparances  qui,  bieu  que  rattacb^es  a  des  niotii's  plausibles, 
ponvaient  n^aDmoius  Hte  troinpeuHes. 

Je  vons  dumoude  maintenant,  uiessieura,  la  permiaaion  do  voua  ejipoaer  mon  opinion, 
ohancelant«  avant-bier,  ai'rgtde  aiijoni'd'but  par  suite  de  In  discnaaion  que  j'al  aoulevee, 
et  que  vous  avez  au  rendre  fieoiide  et  decisive  pur  vos  luiniferes.  /-""  1 
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I  ought,  in  the  first  place,  to  repeat  what  T  have  already  said,  that, 
ill  my  upinioii,  it  ia  not  absolutely  proved  that  the  faet  of  the  repairs  ot 
the  Shenandoah  at  Melbourne  coustitutea  by  itself  grouiids  for  a  charge 
of  violation  of  neutrality.  It  is  proved  that  these  repairs  were  neeea- 
sary,  audit  is  not  shown  that  ttereplacemeut  of  the  force  of  this  vesst^l, 
by  means  of  these  repairs,  surpiissed  the  measure  of  its  former  condi- 
tion. 

It  remains  to  be  seen,  then,  whether  the  excess  in  the  supply  of  coal, 
and  above  all  the  claiidea^tine  recruitment  of  part  of  the  crew,  effected 
at  Melbourne,  assume,  or  uot,  the  character  of  a  base  of  naval  opera- 
tions, such  as  is  eonteraplated  in  the  second  rule  of  Article  VI. 

The  Sbeuaudoah,  on  her  departure  from  Eiiglaud,  iu  the  mouth  of 
October,  1864,  had  a  crew,  according  to  the  American  reports,  of  forty- 
seven  meu.» 

At  the  time  when  she  parted  from  the  Laurel,  the  Shenandoah  had 
no  more  than  twenty-three  men  on  board,  including  officei'S.t 

It  appears  that  in  the  voyage  from  Madeira  to  Melbourne  she  shipped 
many  more  men,  since  the  governor  at  Melbourne  says  that  on  her  ar- 
rival at  Hobson's  Bay  the  crew  of  the  vessel  amounted  to  ninety  men.  J 
It  appears,  also,  that  a  considerable  number  dispersed  themselves  after 
that  arrival,  as  Oaptain  Waddell  declares,  since  an  offl««r  in  the  coiifl- 
denee  of  the  governor,  instmcCed  to  make  confidential  inquiries  as  to 
the  state  of  the  vessel,  estimates  the  number  of  the  crew  at  no  more 
than  forty  or  fifty,  all  rough  and  undisciplined  men.5 

It  is  very  difficult  to  ascertain  exactly  the  number  of  men  who  were 
on  board  the  Shenandoah  when  she  left  Melbourne  on  her  way  to  the 
Arctic  seas. 

According  to  a  report  of  the  Melbourne  police,§  the  number  of  men 
shipped  at  Melbourne  on  board  the  Shenandoah  was  said  to  amount  to 
sixty  or  seventy.    According  to  the  affidavit  of  William  A.  Temple,  the 

Je  (lois  d'abord  n^pdter  ce  que  j'ai  d^j^  dit,  oa'b,  mon  avis  il  n'eat  pas  absolument 
piouv^  que  le  iait  dus  r^iiaratious  du  Shenaudoali  it  Melbonrue  constitdi!,  i\  liii  seul,  uu 
argument  de  violation  de  uBiitralitiS  II  eat  proiive  nae  ces  nSparatious  ^taiuut  n^ces- 
eairea,  ut  il  u'esb  paa  d6moDtr6  que  le  rempLioemeut  dTo  la  force  de  ce  vai»a«au,  par  suite 
de  ces  l^parationa,  ait  d^paas^  la  meaui's  de  sou  Stat  priSo^ent. 

Ilfaat  done  voir  si  I'eiLiiMraiiae  de  Vapprorisionnement  de  oharbon,  et  surtout  lo 
rectutemeiit  olautleatin  d'uue  partlede  r^nipaae  opStS  iL  MelI>oitrne,  proiiiieut,  oa 
Bon.  le  oaraotfere  de  base  d'opiSratious  uavales,  teUo  qu'elle  est  prdvuo  par  la  2°"^  lisle 
de  I'article  VI. 

Lb  Shenandoah,  a,  son  depart  d'Angleterre,  an. Moisd'octobre  18B4,  avaitun  Equipage, 
d'aptfes  lea  rapporta  amdncains,  de  quarante-sept  liomnies. 

An  moment  ufi  il  quitta  le  Laurel,  le  Slienandoah  u'avait  plus  que  vingt-trois  hommea 
&  l>ord,  y  eonipria  tea  ofHuiers. 

II  pai'aJt  que  dans  le  trajet  de  Mad^re  k  Melbonme  il  eml)arqua  bicn  d'autres 
hommea,  piiisque  le  gouverneur  de  Melbourne  dit  qu'i  aon  arriv^e  dans  le  Hobson's  Bay 
I'^quipage  du  vaisBeaaaemontait  aquatre-viugt  dis-hntt  horamefl.  II  piir.tU  onssi  que 
boil  noiubre  a'en  diaperea  aprts  cette  arrivn^e,  anal  que  le  declare  le  capitaine  Wiuidelt, 
pnisqu'un  officier  de  eonfiauoe  dn  gouverneot,  oharf{d  <Ie  prendre  dea  informatioua  oon- 
fideMiellea  but  I'iStat  de  I'embaroation,  ue  porte  le  nombre  de  I'equipage  qn'i  quarante 
ou  cinqnarte,  tons  gena  groeaiera  et  indiscIplin^B. 

n  est  ties-diffieile  de  aavoir  an  juste  le  nombre  des  hommea  qui  ae  tronvaient  il  hord 
du  Shenandoah  qnand  il  partit  de  Melbourne  pour  ae  rendre  daua  lea  mers  Arctiques. 

D'aprfes  nn  rap|Mii-t  de  la  pidice  de  Melhonrne,  le  nombre  d'honinies  enibaviinSs  ii  Mel- 
bourne A  hord  du  Shenandoah  a'dlfeverait  it  aoixante  ousoi:2:aute-di::^.    D'apre^  I'ajfifavif 

*  American  Appendix,  vol.  v,  p.  ,^60. 
t  Iliid.,  p.  eio. 

tApjiendixto  British  Case,  vol.  i,  p.  561, 
i  Ibid.,  p.  557. 
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crew  of  tbe  Shenandoah  on  her  return  to  Liverpool  ainoanted  to  one 
hundred  and  tbirty-three,  a  number  which  includes  some  men  who-  had 
died  at  sea. 

In  the  deposition  of  Captain  Ehenezer  Nye,  it  is  said  that,  when  he 
came  on  board  the  Shenandoah,  the  waut  of  sailors  was  much  felt,  as 
there  were  only  forty-five,  half  the  number  required.  It  is  said,  also, 
that  Mr.  Nye,  in  conversation  with  Mr.  Hunt,  lieutenant  of  the  Shciian- 
doah,  learned  from  him  that  forty -two  men  were  enlisted  at  Melbourne; 
that  Captain  Waddell,  had  refused  tlie  governor  the  right  to  search  the 
ship  while  a  number  of  recruits  were  mi  board.  From  the  affidavit  of 
Temple  may  be  gathered  certain  details  as  to  the  men  who  cume  on 
board  the  Shenandoah  from  several  vessels  captured  in  the  Arctic  seas. 
They  seem  to  have  been  twenty-six  in  number,  which,  added  to  fifty, 
the  presumed  crew  of  tlie  Shenandoah  on  leaving  Melbourne,  and  further 
adding  the  officers,  fifty-seven  iu  number,  would  give  a  total  of  one  hun- 
dred and  thirty-three,  corresponding  to  the  number  given  by  Temple, 
with  the  deduction  of  the  two  men  who  died  at  sea. 

This  witness  has,  no  doubt,  been  much  discredited,  but  in  the  letter 
from  Mr.  Hull  to  Mr.  Bateson*  will  be  found  a  formal  denial,  in  Cap- 
tain Waddell's  name,  of  several  of  the  assertions  of  Temple,  without 
any  mention  of  the  list  of  the  crew,  which,  no  doubt,  deserved  special 
attention,  and  which,  notwithstanding,  is  not  disputed.  Lord  Claren- 
don himself,  in  his  letter  to  Mr.  Adams,  of  January  19,  lH(iG,  while  he 
examines  the  bearing  of  some  of  the  remarks  in  Temple's  list,  makes  no 
observation  as  to  the  correctness  of  the  figures. 

The  law-officers  of  the  Crown  themselves,  in  their  opinion  of  the  28th 
of  March,  1806,  while  refusing  to  attach  credence  generally  to  Temple's 
statement,  do  not  specially  discredit  the  list.  They  seem  to  believe  that 
none  of  the  persons  on  board  the  Shenandoah  had  been  guilty  of  acts 
on  which  legal  proceedings  could  be  founded;  and  they  advise  ttat  the 
matter  should  be  allowed  to  drop. 

Ae  William  A.  Temple,  IMquipage  Aa  Shenantloali  It  sou  retoiir  ii  Liverpool  niirait  6t6  tie 
eent  treute-trois,  llombre  qui  comprend  (guelqnes  homiueH  morts  en  nier. 

Dans  la  dSposibioii  <lii  capitaiue  Ebeoezer  Nye,  il  est  dit  que,  loraqo'll  passa  it  bord 
dn  SliBiiuidnab,leniai]qae  de  uiatelotsee  iaisait  viveioeut  seutir,  pnUqu'il  u'y  ea  arait 
que  qnarautre-cinq,  la  moUiS  da  uombre  voulii.  H  ;  est  dit  anssi  que  M.  Nye,  en 
s'uDtretenaiit  aveo  M.  Hunt,  second  du  Shenanduab,  Ini  avait  appria  que  quarante-deus 
honimea  farent  Bur6168  h  Melbourne,  que  le  capitaioe  Waddell  avait  ret\ia6  an  eonver- 
nearle  droit  da  visit*  tandis  qu'un  certain,  nombre  de  I'etrnea  Saknl  d  ioi-d.  Do  Vaffidacit 
d«  Temple,  il  I'^sulte  certain  ddtail  des  hoinnies  qui  seraietit  veuns  ii  bord  da  Sheiian- 
don.b,  eoriaiit  de  plnsieare  navires  captnnSa  daus  les  uiers  ArctiqiiPS.  Leiir  uonibre 
seruit  de  viiiKt-eis,  qni,  se  joignant  anx  ciiiqiiazite-trois  i^qiiipage  pi&!niu6  dii  Slieiiiii 
doah  qnibtant  Melbourne,  et  en  ajontantlea<  HHoiirH  au  miiibre  de  cinqiiatite  sept  dun 
nei'uit  an  total  de  oent  trente-trois,  oorrespouilant  au  ohitfreindiqu^  pii  lemple  sous 
la  ileduetion  de  deux  liommea  inorts  eu  mer. 

La  peraonne  da  t^nioin  a  sulii,  h,  la  v^t'iti?    de  trDs-ji^'i  1  I    i  {       !  rs  i  i  'i  1     1 1 1 
lettrede  M,  Hall  k  M.  Bateson,  on  tronve  ni6  foim  J 
Waddell,  plnsienns  des  assertions  de  Temple,  s-ms  qu  o  i 
qui  m^ritair,  sans  doiitc,  aiie  attention  sprieiale  et  qui       | 
liord  Clflrendon,  lni-ui§uie,  danS  sa  lettve  a  M  Ad  i  us  1 
examine  la  porttSe  do  quelques  indications  de  ia  liste  d    1 
vation  qnant  it  I'exactitude  des  ohitfres. 

Les  olSciers  li^gnax  de  la  conrouue,  enx-mSmea  dana  lenr  avis  dn  28  mnra  1666  tont 
en  refaaant  d'ajouter  foi  g^ii^riquement  anx  afflrnintious  de  Tei  iple  n  mtirment  pouit 
spScialement  sa  iiste.  Us  paraissent  croire  quauoane  di-s  peroonnis  a  burd  du 
Shenaudoali  ne  s'est  teiidne  conpable  d'actious  ponvaat  donner  lieu  il  des  pom-suites 
judiciaires,  et  ila  nonseillent  de  laieser  tomber  I'aftaire. 
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I  will  summarize  the  principal  documents  relative  to  tlie  violation  of 
neutrality. 

At  Melbourne,  tlie  authorities  believed  generally  that  the  neutrality 
had  been  violated  by  Captain  Waddell.  The  attorney-general  of  the 
colony,  in  his  report  of  the  14th  of  February,  1865,*  tjspressed,  as  I 
think,  a  very  sensible  opinion,  in  declaring  that  the  exemptiou  which 
Waddell  claimed  was  inadmissible. 

Tlie  governor  had  adopted  this  opinion  while  awaiting  instrnctions 
from  London.!  The  legal  advisers  of  the  Crown,  in  their  opinion  of 
the  21st  of  April  of  the  same  year,  approved  the  conduct  of  the  gov- 
ernor at  Melbourne.  TLat  iiigh  officer  had,  in  fact,  finally  formed  a 
correct  idea  of  the  whole  case,  wben,  writing  to  the  goFernors  of  the 
the  colonies  of  Australia  and  New  Zealand,  in  a  dispatch  of  the  27th 
of  February,  1865,$  he  declared  that  there  was  no  donbt,  from  the  in- 
formation he  had  collected,  (Aaf  the  neutrality  had  heen  jlagmntly  violated 
iy  the  c6mmander  of  the  Slteaandoah. 

Finally,  almost  on  the  same  day  on  which  the  law-o£Beers  of  the  Crown 
reported  that  the  case  of  the  Shenandoah  might  be  allowed  to  drop, 
the  governor  at  Melbourne,  wi-iting  to  Mr,  Cardwell,  repeated  to  him 
that  he  believed  the  neutrality  had  been  fiagrantly  violated  by  Captain 
Waddell ;  and  that  he  had  read  without  8uri)rise,  though  with  deep  re- 
gret, the  list  furnished  by  Mr.  Temple,  which  he  looked  upon  as  furnish- 
ing evidence  in  support  of  his  opinion.5 

Lastly,  in  the  observations  which  Sir  Eoundell  Palmer,  Her  Britan- 
nic Majesty's  counsel,  submitted  to  the  tribunal,  on  the  21st  of  August, 
I  read  that  there  is  nO  doubt  that  a  shipment  of  men  was  effected  dur- 
ing the  night  of  the  17th  of  February,  at  the  moment  the  Shenandoah 
was  leaving. 

In  presence  of  so  imposing  a  mass  of  declarations  emanating  from 
the  British  authorities  at  Melbourne,  in  view  of  nnmerical  calculations, 

Je  r^3nme  les  documents  prineipaax  relatifs  h,  la,  violation  de  nentralitfi. 

A  Melbourne  lea  antorit^s  erureut  g^Ti6ralemeiit  que  la  neutrality  avail  (-.^6  viol^e 
pat  le  capitaine  Waddell.  L'attorney-gHueral  de  la  colonie.  dans  son  avis  du  14 
Kvrier  18B5,  avait  iSinis  iin  vote  fort  sensS,  it  moa  avis,  en  declarant  qne  I'esen>ptlott 
dont  Waddell  pr^tetadait  joair  n'Stait  point  admissible. 

Le  gouverueur  s'^tait  ralli^  &  cette  opinion  en  attenilant  les  instructions  de  Londrea. 
Lea  conseillers  ISgaux  de  la  oonronne,  par  leur  avis  dn  21  avril  de  la  mSme  anni^e, 
approiiv^reut  lacoudnitodu  gouvernenrde  Melbourne.    Ce  haat  fonotiinnaue  sdCnit 


u  eSet  ii  la  tin  formS  nne  id6e  juste  de  I'ensemble  de  I'aftaire  lorsqu  en  s  lulreaaant 
am  gouvenienrs  des  ooloniea  de  I'Aasttalie  et  de  la  Nouvelle-Z^lande  dana  nne 
d^pgche  du  27  fSvrier  1865, 11  d^clara  u'y  avoir  point  de  doate,  d'apr^a  lea  reuaeigne 
uientsqa'il  avait  recueillis,  qaeUmeutralikaviaie.eaotalreiaeat  rioUepat  le  coaimaJtiant 
da  She^aSoah. 

Enfin,  presque  au  m6me  jonr  oh  les  conseillers  l&nux  de  la  conronne  opinaient 
jicwr  qn'on  liiiasat  toinber  I'affaire  du  Sbeuaiidoah,  le  gouvernenr  do  Slelbiiliiie  en 
K'iidressant  iM.  Cardwell,  lui  tdp^tait  qu'il  oioyait  que  la  neutral itiS  avait;  iStc  uotoiie- 
meiit  vioUe  par  le  ca|>itaiue  Waddell,  et  qu'il  avait  lu  sans  surprise,  quoique  aveo 
doulenr,  la  liste  fournie  par  M.  Temple,  qa'il  cunsid6irait  coinme  nue  preuve  it  I'appni  de 
aon  opiuiou. 

Entn,  dans  les  ot)servations  que  Sir  Eoundell  Palmer,  conaeil  de  sa  Majeatd  britan- 
nique,  ao II rait  au  tribunal  dana  la  stance  du  21  a*ifit,  cm  lit;  n'y  avoir  aucmi  doute 
iju'il  g'op^ra  enibarquenient  d'liommes  dans  la  uuit  du  17  CSvrier  au  nioment  ofi 
le  Shenandoab  allait  partil*. 

En  presence  d'nne  masse  si  impoaante  de  declarations  ifmandeB  des  antorit'^a 
anglaistts  de  Melbourne,  en  vne  de  ealoule  nuoi6riqaes  qui,  s'ils  n'atteignent  paa  le 

*  Appendix  to  the  British  Case,  vol.  i,  p.  549. 

t  Ibid.,  p.  550. 

t  British  Appendix,  vol.  i,  p.  B65. 
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which,  if  they  do  not  attain  the  last  degree  of  precision,  still  leave  no 
doubt  but  that  Captain  Waddell  did  actnally  eulist  men  at  Melbourne, 
and  afterward  ship  them  on  board  tlie  8henandoab,  for  his  expedition 
against  the  whalers,  I  no  longer  hesitate  to  recognize  the  responsibility 
of  Great  Britain  toward  the  Government  of  the  Cuited  States. 

As  to  the  supply  of  coal  in  so  large  a  quantity  as  that  whith  tlie  vessel 
received  from  Liverpool,  in  addition  to  tliat  with  which  she  was  already 
furnished,  it  can  only  be  regarded  as  a  preparation  for  hostile  expedi- 
tions against  the  commerce  of  the  Uuited  States,  and  this  falls  precisely 
within  the  scope  of  the  second  rale  of  Article  VI  of  the  treaty. 

VI. — THE  FLOEIDA  aUoS   OEETO. 

Availing  myself  of  the  liberty  which  each  arbitrator  has  reserved  to 
himself  of  giving  to  the  expression  of  his  opinion  on  the  de- 
cision of  the  case,  such  form  as  may  appear  to  him  most 
convenient,  I  will  abstain  from  following  in. detail  here  all  the  phases  of 
the  career  of  the  vessel  Florida.  For  this,  as  a  whole,  I  refer  to  the  vo- 
luminous documents  which  have  been  communicated  to  us,  and  which 
Iiave  furnished  matter  for  three  separate  statements  by  the  parties.  I 
am  not  the  less  obliged,  however,  to  my  honorable  colleagues  who  have 
spoken  before  me,  for  the  statements  they  have  made  to  us  of  the  series 
of  events  which  have  led  them  totorm  a  judgment,  not,  indeed,  as  yet 
irrevocable,  but  still  strongly  defined  as  the  fiual  result  of  their  investi- 
gations. 

I  will  eonflue  myself,  then,  for  my  part,toiuformingyonof  the  points  of 
fact  which  bavehad  most  influence  in  fixingmy  convictions  on  the  subject- 
matter  of  the  questions  which  we  have  tq  decide,  convictions  which  may 
no  doubt  be  modified  in  consequence  of  an  interchange  of  opinions  with 
you,  but  which,  for  the  moment,  seem  to  me  to  be  supported  both  by 
facts  and  principles. 

It  does  not  seem  to  me  to  be  very  necessary  to  dilate  much  on  the  first 
part  of  the  career  of  thcFlorida,  since,  during  that  period,  this  vessel  nei- 
ther made  any  captures,  nor  assisted  in  auy  way  the  operations  of  the 

dernier  (iegr^  lie  pn5cision  ne  lafiisent  cepeiidiut  aneun  doate  que  le  oapvtaine  Wad- 
dell a  eficctivemeat  ra«ol6  a  Mtlbonme  des  Iiouimes  et  let  a  eiisnite  eiiibnu[U^a  an 
bord  dii  Siienandoal),  puui  »va  expedition  coLitiP  les  bftleiiiiers,  je  n'lidaite  plus  li 
reeoaiiatti'e  <xae  la  respoDsabiltM  dn  gouveinement  bntaamqae  est  ea^gee  euters  le 
GonveraeiDeut  des  ^Uiia  Uqis 

Quant  i  I'approviBionnement  de  cbarbon  dans  nne  qnantiW  ans«i  forte  que  oelle 
qn'il  rejiit  de  Liverpool,  eu  augmentation  de  celni  dout  il  ^tait  d^ia  fouiiii  on  ue 

Sent  que  I'eiivisnger  comme  nn  pr^paratil  poni  ties  esp  ''itioas  h^tiles  lu  (.ouitiieree 
es  fitata-Unia,  et  cola  tombe  pr^ciaomcnt  sons  la  deii^ieine  ii^le  de  1  jrtltlt  VI  du 

LB  FLORIDA,  ALIA8  ORETO. 

En  me  eetTant  de  la  libertiS  que  cliaenn  Sea  arbitrsa  e'est  r^serv6e  Ae  doimer  il  Vex- 
preesioii  de  tioii  opinion  but  la  d^ciaion  de  la  cuuse  telle  forme  qui  Ini  paraltrait  plus 
eoiiveuable,  je  m'alistiendi-ai  de  auivre  ioi  eu  detail  toutes  les  phases  de  la  cavrifti-o  piu'- 
courue  par  le  vaissean  le  Florida.  Je  ui'en  rapporte  ponr  I'enaemble  ans  volamiueiix 
docnments  qui  nous  ont  4t6  eomniuniq^ues,  et  qui  out  par  trois  fois  fourui  nuitiiJro  aux 
direH  dea  parties.  Je  ne  snis  pourtant  paa  moina  oblig^  aux  bonorablea  collegnea  (lui 
m'ont  pr£cMi5  ea  prenant  la  parole  des  expoafe  qu'ils  nous  ont  faits  de  la  serie  des 
^vdnements  qui  les  ont  conduits  k  aflseoir  un  jugement,  oertes  pas  encore  irrdvocablo, 
mius  dqi  toutefoia  trfes-fondfi  sar  les  derniers  rdsultats  de  lenrs  investigations. 

Je  me  liornerai  done,  pour  ma  part,  il  vons  faire  coiinaltre  les  points  en  fiiit  qui  ont 
eu  le  pIuB  d'infiuenoe  it  etablir  mee  convielioiis  aur  le  fond  dea  nueationB  que  noua  avons 
ii  juger,  eonvietiona  qui  poarront  bien  »e  modifier  par  la  suite  de  I'dcbangede  vos  Id^a, 
mais  qui,  pour  le  moment,  me  paraissent  apimydes  en  fait  et  en  droit.  ■ 

H  neme  aemble  pas  toot  a  fait  n^eessairede  a'dteudre  beancoup  surla  premifere  pnrtie 
de  la  earriere  du  Florida,  puisque  duraut  cet  espace  de  temps  ("  — '  ''™-  "■  '""'  '" 
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confederates.  It  is  safficieut  to  state  that  this  vessel  was  bnilt  in  Eng- 
land, that  from  the  first  she  was  the  object  of  representations  addressed 
by  the  United  States  minister  in  London  to  the  British  governinent,  and 
that  the  latter,  with  the  exception  of  some  inqniries  which  it  instituted 
as  to  the  real  destination  of  the  vessel,  madeno  great  effort  to  prevent  her 
departure.  It  is  also  proved  that  if  thisship  was  not  actually  a  vessel  of 
war,  she  was,  at  all  events,  capable  of  becoming  one  at  any  moment, 
and  that  she  was  registered  as  an  Bugiish  vessel,  and  manned  by  a  crew 
almost  entirely  composed  of  British  subjects. 

It  is  denied  that  the  Florida  was  equipiwd  for  war  at  the  time  she 
left  the  waters  of  Great  Britain,  but  it  results  from  a  report  of  the  offi- 
cers of  the  Greyhound,  a  vessel  of  the  royal  navy  of  Her  Britannic 
Majesty,  that  on  her  arrival  at  Kassiiu,  the  Florida  had  a  complete  war- 
like equipment,  and  that  all  that  was  wanting  on  board  of  her  were  mu- 
nitions of  war.  It  further  appears  that  the  captain  of  the  vessel,  when 
ionnall.v  and  solemnly  interrogated  in  the  presence  of  three  of  his  oHi- 
cera,  and  of  the  officers  of  the  Grejhonnd,  whether  tlie  vessel  was  al- 
ready thus  fitted  on  lea\ing  Liverpool,  replied,  "Yes,  in  all  respects  j 
and  no  alteration  or  addition  had  been  made  whatever," 

It  is  on  her  arrival  at  Nassau  that  the  true  character  of  the  vessel 
and  the  consequences  of  her  real  destination  stand  forth. 

I  must  refer  to  another  clear  and  complete  declaration  of  the  same 
captain  commanding  the  Greyhound.  This  document  seemfe  to  me  most 
conclusive  as  to  the  moral  aspect  of  the  case.  Capt-ain  Hickley  does 
not  hesitate  for  a  moment  to  ask  the  governor  of  Sassau  to  seize  the 
vessel. 

"When  an  ofBcer  of  this  ranic  and  experience  says  that,  in  the  present 
condition  of  the  Florida,  his  professional  opinion  is  that,  "with  her  crew, 
guns,  arms,  and  ammunition,  going  out  with  another  vessel  alongside 
of  her,  she  could  be  equipped  in  twenty-four  hours  for  battle,"  all  my 
doubts  disappear,  and  I  become  convinced  of  the  immediate  iuteiitious 
of  the  vessel. 

captni'es,  ni  (Ioddi^  aucuu  apput  auK  operations  des  conf<Sd6Ti^  II  me  anfflt  (le  cnustater 
<)iie  ee  va.isseiku  a  £t6  coDstniit  e»  AiifrlHtei're.  que  dte  lea  premiers  juiirs  il  a  4t6  I'ubjet 
Akh  averti^seiiieiitB  adresa^s  par  le  miiiixtre  des  Stata-Unis  k  Loudres  an  gonvunieuieut 
bcitaiiuique,  aana  que  oelui-ti,  h  part  quelqiies  reiisuignementB  qu'il  q  demauilcs  siir  la 
v6nttlble  di;atiuatiuD  ilu  navira,  seeoit  beaiiuonp  ocoup^d'en  em  prober  la  sortie.  E  est 
^galemeut  uoustat^ que,  alee  vaissean  u'avait  point  I'aetaalite  d'nii  b&tiuieutdegneire, 
il  avait  du  uioiaH  la  capaoitd  de  deveiiir  t«l  lY  iin  moment  donuiS,  et  qu'il  a  4t6  eiu'egistre 
conime  qu  uavire  auglaia  et  mont^  par  uu  6qiiipage  presque  entiferemeut  compoH^  de 
siijets  britaaniquea. 

Oil  coiiteate  Papporeil  do  guerre  dn  Florida  it  I'fipoq-ne  oti  il  sortit  dea  eaiis  de  la 
Grande-fire tagne  ;  mais  il  r^sulte  d'un  rapport  des  ofiiciers  dn  Grayhouud,  vaisseau  de 
la  marine  royaln  dea  a  MojeBtS  IJritanuiqae,  qii'a  son  airiv^e  it  Nassau  le  rioridu  avait 
uu  oomplet  appaieil  de  goerre,  et  one  seuldiuoiit  il  manquait  dee  muuitioua  de  guerre  ii 
sou.  bord.  II  r&iulte  de  plus  que  le  capitaiue  de  ce  uavire,  formeLIemeut  et  adluuiielle- 
meut  iiitemig^  eu  pr^aeuoe  de  troia  de  ses  ufflciera  et  dea  oliUoiers  du  Gi'ejbotiiid,  si  en 
quittaiit  Liveiiioul  le  uavire  ^tait  d^^  dans  cet  apnareil,  r^pondit :  "Yea,  in  aU  respecia; 
and  no  alteration  or  addilvm  had  ieeit  made  whaierer.'^ 

C'est  il  son  ari'iv^  a  Nassau  one  le  caraut^e  propre  de  oe  vaisseau  et  les  con6i!qnenc«3 
do  sa  veritable  dtstiuation  se  dessineut. 

II  faut  que  je  revienne  snr  une  anlre  d^lnratlon  claire  et  complete  dn  m^me  capi- 
taiue,  commaiidaut  1u  Oreyliouud.  Ce  docLtineuC  tne  semble  le  plus  convain quant  pour 
la  moralite  de  )a  (ilioae.  Le  oapitaine  Hickley  n'li^ite  pas  nu  moment  &,  duuiauder  aa 
goiiverueur  de  Nassau  la  saisie  du  navire. 

Lorsqu'iiu  ofQcier  de  ce  grade  et  de  cette  experience  dit  que,  dans  la  condition  actu- 
ellu  du  Florida,  son  opinion  profess! unnelle  est "  qu'avec  son  Equipage,  ses  canons,  ees 
armea  et  ses  munitions,  a'il  est  accent  pa  giiiS  d'un  autre  vaisseau,  it  peut  dtra  pr6t  it  livier 
bafailledana  ving^-qnatre  Leurcs,"  toiw  mes  doutes  disparaissent,  et  la  certitndesf  '-■'■ 


>i  dea  desseius  immi^ints  de  co  b^tinieiit. 
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The  situation  of  Nassau,  wLieh  became  an  asylum  of  protection  for 
the  Florida,  increases  in  my  view  the  responsibility  of  England.  Lord 
Bnssell  did  not  hesitate  to  tell  Mr.  Adams,  in  a  letter  given  at  page  714 
of  the  first  volume  of  the  Appendix  to  the  Case  of  the  United  States, 
that  "  Nassau  is  a  position  from  which,  on  the  one  hand,  confederate 
privateers  might  liave  greatly  annoyed  the  commerce  of  the  United 
Stales,  and  which,  on  the  other  hand,  might  have  been  a  convenient 
base  of  operations  for  the  United  States  Navy." 

Under  thes<i  circumstances,  did  it  not  become  the  imperative  duty  of 
England  to  take  care  that  all  the  duties  of  the  most  scrupulous  neu- 
trality were  fulfilled  t 

It  is  true  that  the  vice-admiralty  court  of  the  Bahamas,  by  its  judg- 
ment, which  is  given  at  page  531  of  the  fifth  volume  of  the  Appendix 
to  the  American  Case,  acquitted  the  Florida  of  every  charge ;  but,  while 
respecting  the  authority  of  the  res  judicata,  I  ask  whether  it  is  possible 
to  deduce  from  this  an  argument  on  which  to  fouud  a  moralcouviction 
that  the  Euglish  government  is  released  from  its  responsibility  under 
the  rules  laid  down  in  Article  VI  of  the  treaty  of  Washington^  I  ab- 
stain from  repeating  the  considerations  into  which  my  honorable  col- 
leagues who  have  preceded  me  have  entered  on  this  subject. 

It  is  not  the  que'Stion  of  special  legal  responsibility  with  which  we 
have  here  to  deal,  but  rather  that  of  the  responsibility  which  results 
from  the  principles  of  international  law,  and  the  moral  conviction  at 
which  we  have  arrived  in  consequence  of  the  acts  imputed  to  the  Florida. 

This  conviction  is  strengthened  by  a  consideration  of  the  terms  of  the 
conclusion  of  the  judgment  of  the  vice-atlmiralty  court,  where  it  is  said, 
''that  all  the  circumstances  of  the  ease  talcen  together  seem  sufficient 
to  justify  strong  suspicion  that  au  attempt  was  being  made  to  infringe 
that  neutrality  so  wisely  determined  upon  by  Her  Majesty's  government." 

The  decision  of  the  vice-admiralty  court  may  then  be  considered  as 
conclusive,  even  if  not  perfectly  correct,  as  between  those  who  claimed 
the  vessel  and  the  British  government,  which  claimed  its  confiscation 

1m  aituation  de  Nassau,  qui  devint  I'asile  proteoteur  du  Florida,  au^meute  h  mes 
yeuE  la  ruapDasabilit^  de  I'Aagleterre.  Liinl  Raasell  u'b^sitatt  pas  i^  dini  &  M.  idams, 
(laiiH  ime  lottfe,  ciC4e  ^  la  page  714  dn  premier  volaiue  de  I'appeudiue  au  "  Case"  des 
Etats-Uuis,  que  "  Nbbsbu  est  uue  positiou  de  laquelle  d'un  c6t^  les  coi'sairea  cimffid^rSs 
out  pa  porter  un  grand  tronble  daua  le  commerce  des  fltats-Unis,  et  qui  d'uu  autre 
e(it6  a  pu  fournir  une  base  d'op^ratioa  couveuable  pour  les  forces  uiavitimes  dus  £tata- 

Ces  oivconstanees  dounfes,  n'^tait^il  yiaa  un  devoir  ngonreux  pmrlAngleterre  de 
veiller  fi,  ee  qae  tous  les  devoirs  de  !a  plua  scrupuleiise  ne  itralite  t  as     t  i      | 

II  eat  vrai  que  la  cour  de  la  vice-amirante  de  Bahama  pir  soi 
it  la  page  521  du  cinqnifetue  volume  de  I'appeudice  an    Caati    a 
Florida  de  touts  accusation ;  mais  tout  en  reapeotant  1 1  itoritfi   1 
demaude  aionpeut  iudniredelfi  an  argument  solidedecouvictiu 

le  goayerueraent  aiiglaiedesatesponsabilite  d'apcfes'les  ife^lea  i,[  \  I 

du  traits  de  Waahiugt^in.    Je  m'ltlistiens  de  rSp^Cer  lea  dd\  Lloppeuic  its  i  lu  1  i  houu 
rubles  uoll^goos  qui  m'out  prSciSd^  nous  nut  funniis  i,  ce  aiijet 

Ce  u'eat  point  de  la  Tespousabilit^  juridique  ep^ciale  que  uons  a\  ous  \  i  o  it  oliu 

per  ici:  e'est  bien  plutdt de  la  tuBpimsabilitfi  qui  -'" ''  - 

gens ;  oestdelaconvictiou  morale  que  uo""  n^mia  ^i 
an  Florida. 

Cette  oonviction  s'acorolt  en  oonaddrant  les  termes  de  la  ooocluaion  du  jngeiuent  de 
la  coor  de  vic«-aniirantd,  oti  il  eat  dit  "que  I'Biiaarable  des  ciroonstances  ila  la  cauae 
est  de  nature  a  justider  (le  fortes  pvesomt«io  s  qn'  e  te  tat'  e  V'ai'  iction  Ji  la  iien- 
tralit^,  ai  sageuient  admiae  en  prliicipe  poi  le  gouveruHmeut  de  aa  Mi^eatil,  i^tait  en 
Toie  d'es&ution." 

La  d&iaion  de  la  cour  de  vice-auiitautS  peut  done  Stre  cons  liScfie  comme  con- 
cluaute,  si  ce  n'eat  comnie  parfaitemeut  jost*  entre  ceux  q  rtclima  ent  le  navire  et 
lo  gonvemement  britatinique,  qui  eu  demand    t  la  confi    at    u  daprfea  les-clanaes 
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under  the  clauses  of  the  foreigD-enlistment  act ;  but  I  do  not  tbiuk  it  is 
Riifflcient  to  bar  the  claim  of  the  United  States  ag^iust  Great  Britain. 
The  United  States  were  not  parties  to  the  sait;  everything  relating  to 
it  is  tor  them  res  inter  alios  acta. 

As  to  the  proceedings  of  the  Florida,  knowingly  permitted,  if  not 
favored  by  the  British  government,  as  represented  by  the  Government 
of  the  United  States,  the  same  Brilish  government  declares,  at  page  78 
of  its  Counter  Gase,  "  that  it  has  not  the  means  of  verifying  or  disprov- 
ing tlie  trnthof  this  statement.  Assuming  it  to  be  true,  there  can  be 
no  doubt  that  a  violation  of  the  sovereignty  and  neutral  rights  of  Great 
Britain  was  committed  by  the  commander  of  the  Florida,  Bnt  the  fact 
of  such  a  violation  having  occurred  does  not  argue  negligence  ou  the 
part  of  Her  Majesty's  government." 

The  conduct  of  the  commander  and  crew  of  the  Florida,  after  she  was 
released,  justifies,  and  more  than  justiiies,  all  the  suspicions  that  bad 
been  entertained  as  to  the  true  character  of  her  voyage. 

As  to  what  passed  between  that  vessel  and  the  schooner  Prince  Alfred 
for  the  puqiose  of  arming  the  former,  the  numerous  affidavits  given  in 
the  sixth  volume  of  the  American  Appendix  offer  irrefutable  evidence 
of  the  acts  inipnted  to  the  Florida. 

It  is  thus  easily  understood  wliy  the  Florida,  while  equipped  for  war 
on  her  arrival  at  Nassau,  had  not,  as  I  have  mentioned,  any  muuitious 
of  war  on  board.  It  was  because  she  expected  them  by  the  Prince  Al- 
fred, at  the  spot  agreed  on  befoi'ehand  tor  the  scene  of  her  operations. 

Supplies  of  coal  play  a  con  siderable  part  in  the  charges  brought  against 
the  Florida.  The  American  Case  says  that,  during  a  stay  of  thirty-six 
hours  in  the  port  of  Nassau,  she  took  in  a  sufficient  quantity  for  three 
inonths'  navigatiou.  I  must  not,  liowever,  omit  to  observe  that  the 
statement  of  the  quantity  of  coal  is  derived  only  from  the  alBdavit  of 
John  Uemeritt,  a  laborer  who  had  worked  at  putting  the  coal  on  board, 
and  who  says  that  the  quantity  might  be  one  hundred  and  eighty  tons, 
an  excessive  quantity  in  the  opinion  of  the  United  States  Government. 

/oreign-enlUtmeni  out,  raais  je  ne  penae  pas  qu'elle  snfBae  pour  dfibonter  lea  fitats-UniB 
de  lenva  pretentious  envers  le  gonvernement  anglais.  Lea  EtatB-Unis  n'^taient  point 
en  cause ;  tout  ee  qui  tient  ^  ce  procfes  est  pour  eux  ru  inter  alios  aeta. 

Quant  anx  erremente  dn  Florida,  tolfirfis  sciemment,  si  ce  n'cat  fevorieiSs  par  le 
goHvernemeiit  britanniqne,  tele  que  les  repr^senta  le  Gouvemement  des  Etats-Uiiis,  le 
ni&me  gouveruenient  britanniqne  dfiolara,  it  la  page  78  de  sou  "  Conntcr-caBe,"  "  qu'il 
n'a  pafl  les  moyens,  suit  do  vfirilier,  aoit  de  contaster  la  vMt^  de  ce  que  I'on  avance. 
Tout  en  admettant  quo  cela  soit  vrai,  il  ne  pent, "  dit-il,"  y  avoir  de  doutes  qu'nne  viola- 
tion de  la  Bonverainet*  et  des  droits  de  neutrality  delaGraDde-Bretagiie  a  6WS  commiso. 
Mais  du  fait  que  cette  violation  a  eu  lien,  on  ne  pent  paB  orgner  qn'il  j  ait  ea  de  la 
negligence  de  la  part  du  gouvernement  de  sa  MigeBt^." 

La  conduite  du  commandant  et  de  I'^uipage  du  Florida,  apri;«  qu'il  fut  telftcli€, 
justifie,  et  aa-delit,  toua  les  soup^ons  qn'ou  avait  congua  sur  le  caractire  veritable  de 
son  expedition. 

Quant  k  ce  qni  se  paasa  entre  ce  vaissean  et  la  goelette  Prince  Alfred  ponr 
I'armementdu  premier,  les  nombreus:  ajjidavita  relates  an  sixifeme  volnme  de  I'appen- 
dice  ainerioaiu  penvent  aervir  de  preuve  irrecusable  des  faita  irapntiiB  au  Florida. 

Ou  a'esplique  ainsi  facilement  ponrquoi  le  Florida,  tout  eu  etant  en  appareil  de 
gnerre  &  son  arriv^e  &  Naasau,  it'avait  pas,  ainsi  que  je  I'ai  not&,  des  mnuitious  de 
guerre  £l  son  Ijord ;  c'eat  qu'il  eu  svttendait  par  le  Prince  Alfred,  il  I'endroit  convenu 
d'veanoe  poor  devenit  le  tli^atre  de  aes  op^iationa. 

IjCS  chargements  de  charbon  joneut  un  Kile  considerable  dans  les  impntations  faitea 
an  Florida.  Le  "Case"  americain  ditque,  peiidjmtun  a^ourde  trente-sis  lien  res  dans 
le  port  de  Nassan,  11  en  chargea  une  quautit4  sufSsante  ponr  trois  mois  de  iiavigatiou. 
Je  ne  dois  point  oraettre  toutefois  de  faire  observer  que  I'iudioatiou  de  la  quantity  do 
cliarbon  ue  rfeulte  qne  de  VaffidaUl  de  John  Dumeritt,  nn  onvtler  qni  avait  travailie 
pour  la  uliargeuient  dn  charbon,  et  qni  dit  que  la  quantity  pouvait  en  Stre  de  ISO 
tounea,  qnantiti;  oxub^raute  au  jagoment  du  Gouveruemeut  des  £tats-Unis,         >-•  i 
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That  Govevnnipnt  asserts  that  tlie  governor  of  Nassaa.  who  allowed 
these  fa«;ilitie8  to  the  Florithi,  had  only  granted  to  the.  Federal  vessel 
Dakota  penuission  to  take  in  a  umchuinailer  supply  of  coal.  The  Eng- 
lish govemmeut  shows  the  unfounded  eharact«r  of  this  charge,  declar- 
ing that  the  governor  of  Nassau  had  uo  instrnctiona  which  forbiide  hini 
to  giant  permission  to  take  more  coal,  and  that  it  was  the  comniauder 
of  the  Dakota  who  did  not  choose  to  take  more. 

Shortly  afterward  the  Florida  again  took  on  hoard  about  one  hundred 
tons  of  coal  in  the  port  of  Barbatlo;*.  Tlie  complaints  made  on  this 
point  by  itear- Admiral  Wilkes  only  elicited  an  evasive  answer  tVoui  the 
governor  of  the  island, 

The  United  States  call  upon  tlie  British  government  to  prove  that  it 
is  not  in  fault  with  regard  to  the  facilities  granted  to  the  Florida  while 
that  vessel  was  in  the  territorial  waters  of  the  English  colouies. 

Here,  then,  would  be  a  case  for  the  appli<;ation  of  the  second  rule  of 
Article  VI  of  the  treaty  of  Washington,  taking  all  the  resources  which 
the  Floiida  obtained  at  Nassail,  Bermuda,  and  Barbados  as  equivalent 
to  the  use  of  a  base  of  naval  operations  which  enabled  her  to  make  prize 
of  fourteen  vessels.  Her  devastations  (lid  not  end  there ;  se\'eral  other 
vessels  of  the  mercantile  navy  of  the  United  States  became  her  prey, 
until  she  terminated  her  career  at  Bahia  on  the  7th  October,  18(j4, 

It  seems  to  be  sufficiently  proved  that  the  facility  with  which  the 
Florida  was  allowed  to  supply  hei-self  with  coal,  notwitlistaniling  that 
the  English  government  had  prohibited  the  formation  of  depots  of  this 
article  ill  those  colonies,  was  not  in  conformity  with  the  strict  neutrality 
which  should  have  been  observed  in  these  latitudes,  whether  in  view  of 
the  nature  of  the  localities  or  of  the  s.ympatliy  which  the  population  of 
those  same  colonies  showed  for  the  confederate  causa 

To  these  precise  data  are  added  a  class  of  facts  moredifficultto  ascer- 
tain, such  as  too  easy  compliance  on  the  part  of  the  English  government 
in  allowing  the  time  requetfted  for  repairing  and  redtting  to  he  pro- 
longed at  the  will  of  the  commander  ot  the  vessel,  beyond  what.thereal 


it  pritend  que  1  1 1   qni  permettiit  vet  lar^eseee 

an  jr  i<iiiii;i,  nai  ail  accoi  d6  mi  i  li  In  per  i  aaiiii  de    Imijer  dn. 

cliuibiiii   i^ae   dauH  une  piopoiti  I      gon\er  tumeiit  aH^lala  fait 

I'L'ssoith-  li-  pen  du  soliilite  de  Cf,    I  HiiiimC  que  ie  ^ruMiiienr  de 

Xiiaaaii  u'uvait  aui-iiiiii  iiistni  li  u  I  t    i    leiirdir  la  fienltd  de  prenflre 

SiliiH  de  cliHi'lioD  t.t  qne  (.est  It;  (.uiuii  iii  I  mt  da  Bacotah  qui  u  eu  a  paa  voula 
lavnutjjge. 

Pell  dt  tumpa  aprca  lo  Florida  Lliargea  encore  dans  la  raile  dos  Birbadea  environ 
cent  tonnes  <le  cbaiiiou  Lea  plainfes  sonlevdes  h  cet  ^„ard  par  le  coutre  luiiral 
Wilkes  ii'oljtinreut  du  froiivumemeut  de  I'lle  qu'nne  ri!pousii  fivaaive. 

1*9  Etatft-Unis  demandent  qne  lo  ftimviinieiiitiiit  anglais  prouve  qn'il  n'y  a  pas  en  de 
ea  fante  daua  lea  facilitds  accordiSea  au  JfJuriUa  [leudaut  que  oe  vaisst^an  etitit  dans  lea 
eanx  territurialos  dea  colimiea  anglaiaea. 

II  a'agirait  done  d'appliqner  la  denxiiimo  rftgle  de  I'article  VI  du  traitfi  de  WaaL- 
ingtou  en  considdraiit  toutes  lea  ressoiirces  qiiu  le  Floridn  ti'unv]iit  :\  Naaann,  aiix  Ber- 
miides  et  anx  Barbadea  comme  l'usa{;e  d'une  bnae  d'operatioua  iiavulea  qni  Ini  valnrent 
qoatorze  priaea  de  rBlaaeaux.  Lea  ddvastotiima  ue  ae  liorn^rent  point  111;  pluaieura 
untres  vaisaeaux  de  la  marine  oom merman tu  dea  GtAts-Unis  devinrent  sa  proie,  Jusqu'^ 
ce  que  ce  vaiaaean  aebeva  aa  oarri^re  de  oroiaenr  k  Babia,  le  7  octubre  ItiM. 

U  paralt  aasez  prouv6  qne  la  facilit<5  iiveo  laquellt)  on  ]aia&a  te  Florida  a'approYiaion- 
ner  de  cturbon,  malgrS  qu'il  y  eUt  ddfenso  de  la  part  du  gouvememont  angiaia  d'dta- 
Ijlir  dea  dSpOta  de  cette  mati^re  dans  cee  cotoniea,  ce  T€pondait  paa  h  la  atricte  neutra- 
lit<S  qu'il  anrait  falla  observer  itana  cea  parages,  aoit  en  vne  dea  localitds,  aoit  tl  caase 
(tes  ayinpatliies  que  la  population  do  cea  niguies  coloniea  moutrait  pour  la  cause  dea 
coiifdddr^H. 

X  oea  donnas  pr^cisea  vieiineut  a'ojouter  dea  rftjlamations  d'un  geute  de  fails  plus 
diiGcilu  &  conatarer,  tels  que  le  trop  de  oondesceiid»iice  du  goiiveraextent  aiiglaia  k 
toliSrer  que  le  tenipa  deniandd  pour  procdder  k  dea  reparations  et  it  dea  railaubs  se  pre- 
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neeesaity  of  the  case  required.  It  cannot  biit  be  afikiiowledged,  how- 
ever, that  the  field  which  the  Florida  had  chosen  for  her  deprediitions 
ottered  special  circumstances  to  insure  lier  success. 

As  to  the  st-ay  of  the  Florida  iu  the  port  of  Mobile,  and  the  conse- 
quences resulting  therefrom,  I  shall  confine  myself  to  considering  them 
as  a  special  proof  of  the  decisive  character  of  the  career  of  the.Florida, 
and  I  adopt  on  this  subject  the  answers  to  the  obiections  raised  by  Great 
Britain,  contained  in  paragraph  25  of  the  observations  of  our  honora- 
ble colleague,  M.  StEeinpfli.  I  reserve  to  myself  expressly  to  treat  the 
question  relative  to  the  effect  which  may  be  produced  by  the  transfor- 
mation of  a  privateer  into  a  vessel  of  war  of  a  belligerent,  when  that  sub- 
ject, which  is  to  be  considered  generally,  comes  before  us  for  discussion. 
I  refrain  from  attaching  to  tlie  British  government  any  very  serious 
blame  for  tlie  ofiicial  salute  returned  by  the  authorities  of  Bermuda  to 
the  salute  of  the  Florida  on  her  entry  into  that  port ;  this  may  have 
been  the  personal  fault  at  the  moment  of  an  ofheialof  subordinate  rank, 
but  I  maintain  that,  in  matters  of  habitual  administration,  and  in  what 
relates  to  the  execution  of  special  regulations,  the  responsibility  for  acts 
of  all  subordinate  agents,  in  questions  of  controversy  between  two  gov- 
ernments, must  attach  to  those  who  are  charged  with  the  supreme  gov- 
ernment. 

Considering  the  tenders  as  corps  detached  from  a  corps  iParmt-e,  and 
consequently  as  subject  to  the  same  responsibilit.y  as  the  principal  ves- 
sel, that  responsibility  must  be  extended  to  the  cases  of  tiie  Ohirence, 
Tacoity,  and  Aicher,  which  served  successively  as  tenders  to  the  Florida. 
I  will  conclude  the  series  of  opinions  which  I  submit  to  m^  honorable 
colleagues  by  a  quotation  which  appears  to  me  to  have  decisive  weight. 
Lord  Russell,  in  a  dispatch  to  Lord  Lyons  of  the  27th  March,  1863,  im- 
porting a  conversation  which  he  had  had  with  Mr.  Adams,  expresses 
himself  in  these  terms:  "Isaid  that  the  cabinet  was  of  opinion  that 
the  law  wiis  sufficient,  but  that  legal  evidence  could  not  always  be  pro- 

loiigei'it  nil  gi6  dii  eoinmaiidant  da  navire  aa  delfi  de  oe  que  le  vintable  besniii  a  init 
exi^o.  Oil  lie  siiumit  toiitefoia  ne  pas  recoiinaltro  qne  le  oliamp  qi  e  le  lloii  H  avtiC 
(.'lLlli.^i  |iuiii'  fuire  sea  ravages  rduiiisBait  dua  61emeiitB  spcoiiax  puui  lui  ttaurui  des 

tjiiidit  ill!  si^oiir  flu  Florida  dans  le  p«rt  de  lloliile  ot  nnx  codsi?  inoiieoa  qui  parent 
f:ii  il.'iiviT,  JB  iiie  bornerai  ilus  coiisidc^ret  commo  iiiie  pieu^       ]         1      i  t    e 

ili^cisif  d«  la  uarrifere  da  Florida,  et  J'aiiiipte  it  cu  siijct  lea  ii6p  ^ 

35  des  ubaeTvatiotia  de  uotte  boiiorable  cuUe<riie,  M.  Btaonipfii 

la  Gi-aude-Bietagne.    Je  rae  rfiaerve  oxpi'essfimeiit  detr  liter  li  |  > 

que  pent  pi'oduii'e  la  traiisforioation  d'un  coraaire  en  vaissea     I 

raut,  lorsqiie  cette  mati^re,  qui  doit  6tre  coQHld^r^  son^  uu  x  r-  ' 

trcra  eti  diBousaiou  partui  Doaa. 

Je  iii'abHtiendrai  d'iueulpcr  trop  gravemeiit  le  gonveniemenb  britauniq  le  da  sil  it 
ofKciel  leadu  par  lea  anlorit^  de  liei'inudc  an  t^aliit  d  i  Florida  entiaut  d  iiiB  le  p  tt 
cela  peat  6tre  la  &ute  peraoniielle  iiiiiLiieiitaii6e  d'liii  employ^  d  an  ordie  luloni,  ii  ui  la 
je  niuiittiens  que  dans  lee  affaires  d'adiiiinistratioD  habitaelle  et  da  s  oe  q  u  t  cut  ^ 
Fuxfiwitiou  de  i-feglemeiits  Bp^uiaus,  la  responsabilit^  dee  t  uta  du  t  )i  s  1  s  „i.uts  eul  1 
tcrues,  loraqu'il  s'^it  de  uoiitrciverse  entre  deiis  4tats  doit  reinontei  i  ceus  qni  tieu 
nent  le  goiivememeut  snp^rieur. 

£u  coiiaid^raiit  lee  tuiutera  commcdca  cnrps  d^tocbes  dnn  coi-pe  dainide  et  coneiS 
quemineiit  siijotsilla  luSrne  reapousabilit^  du  vaissoau  pniuial  on  levra  l^teidre 
aux:  caM  du  Clareuco,  du  Tacoiiy  et  de  1' Archer,  qui  out  sei^  i  succeS8iveiiii,ut  d  allei,ea 
au  Florida. 

Je  ftiiirai  la  a^rie  d'aippl^iations  que  je  aonmeta  ft  mea  honorablea  ci 
citation  qui  me  paralc  d  uu  ptiida  d^ciaif.  Lord  Ruaaell,  dana  uiiu  d6pguhe  7i 
du  97  itiars  IHliS,  en  rapporbaut  une  cotiversation  qu'il  avait  eue  avee  M.  Adaiua,  s'ex- 
prime  eu  oea  terines:  "  Je  lui  ai  dit  quo  le  caliiuet  etait  d'opiuion  qne  la  loi  auttitiuit, 
mais  qu'ou  n'avait  pas  pu  toujoars  appdrter  des  prenves  legates;  que  le  gouveruemunt 
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cured,  that  tbe  British  government  had  done  everything  in  its  power  to 
execute  the  law  ;  but  I  admitted  that  the  cases  ot  the  Alabama  and 
Oreto  were  a  Rcandal,  and  in  some  degree  a  reproach  to  our  laws." 

We  have  now,  in  my  opinion,  to  repair  the  effects  produced  by  the 
causes  of  that  scandal  and  that  reproach,  no  longer  taking  as  our  point 
of  departure  th6.pro\'isioua  of  a  mnnicipal  taw,  but  the  principles  of  in- 
ternational law,  and  the  rules  laid  down  in  Article  VI  of  the  treaty. 
Great  Britain  thereby  becomes  responsible. 

Having  acquired  a  complete  knowledge  of  the  points  of  fact  and  law, 
■we  shall  now  proceed  to  the  examination  of  each  head  of  claims  consid- 
ered separately,  and  to  the  comparative  analysis  of  the  figures  contained 
in  the  revised  list  of  claims  presented  by  the  Department  of  State  of 
the  United  States,  and  those  contained  in  the  two  reports  of  the  com- 
mittee appointed  by  the  board  of  trade  which  have  been  presented  by 
the  British  government. 


OPINIONS    OF    VISCOFST    D'lTAJUEA. 

I. — THE  SPECIAL  QUESTION  AS  TO  THE  EFFECT  OF  THE  COMMISSIONS 
HELD  BY  rilE  CONl'EDBEATB  VESSELS  OF  WAR  WlllCn  ENTERED 
BRITISH  POKTS. 

Sitting  of  the  asth  of  July. 

The  object  of  the  special  question  submitted  for  the  decision  of  the 
Eir™iori,=o...mij-fribunal  of  arbitration  is,  to  determine  the  extent  of  the 
''''°-  effect  which  can  be  attributed  to  the  commission  with  which 

a  vessel  of  war  may  be  provided ;  whether  that  effect  is  the  same  in  the 
case  of  a  vessel  built  iu  couformitj'  with  the  laws  of  neutrality,  as  in  that 
of  a  vessel  built  iu  violation  of  those  laws ;  that  is  to  say,  whether  the 
fact  of  holding  such  a  commission  gives  to  a  vessel  built  iu  violation  of 

de  la  Orand^Bretagne  avait  fait  tont  ce  qui  fitait  en  son  pouvoir  poor  es6;uter  la  loi, 
mais  que  je  reconnaiasaia  que  les  eas  de  1' Alabama  et  de  i'Oroto  avaiuut  6t6  uii  acandale, 
et  eu  qaelqne  degnS  un  reprdche  A,  noa  luU." 

II  B'ajj;ib  mnintenant,  k  mon  avis,  de  r^parer  les  effets  produita  par  lea  cauaea  de  ce 
scandale  et  de  c«  reproche  en  ne  partant  plus  des  diapositiona  d'nu  droit  muuicipal, 
mais  des  prinoipes  da  droit  dea  gena,  et  dea  r<;glea  poaiSea  h  I'article  VI  du  traits.  La 
responsabilit^  de  la  Grande-Bretague  y  eat  eii^^^e. 

Bieu  ^ifiea  aar  lea  poiuCa  de  ikit  et  de  droit,  uoiis  allona  proc^der  &  re:):amon  de 
cbaqne  chef  de  rfelamationa  oomid^r^  sfipar^nient,  et  ii  Tanalyso  comparative  de  cUif- 
fres  port^s  siir  la  liste  rfivisfie  des  reolauiatious  prndnite  par  le  DeparCeuieut  il'otat  des 
Elats-Uois,  et  de  cans  portfis  8ur  les  deux  rapports  de  la  eommi  ' 
conseil  de  commerce  prodilits  par  le  gouTerneiueut  britanniqae. 


La  qiie«H0H  ipiciale  de  sauoir  quel  a  eti  Vfffet  des  «i)  in  missions  poissde'es  pai-  Us  nitvirm  de 
guerre  coafed^res  qui  sont  eittrh  dans  lea  ports  hr'itaiimqiies. 
seance  du  35  jnillet. 
La  queation  appelate  soumise  &  la  decision  du  tiibunal  d'arbitrage  a  pour  but  de 
d^terniiaer  I'^t^udae  que  I'on  peut  accorder  fi  I'eflfet  de  la  comiiiission  dont  un  uavire 
de  guerre  ae  troave  ponrvu  ;   si  cet  effet  est  le  mfimeponr  uu  uavire  cou strait  en  obser- 
vation des  lois  de  la  neutrality  qae  pour  un  navire  conatruit  en  violation  de  ces  loia- 
c'est-^-dire,  si,  par  le  iait  de  poss^er  nne  ooranliaaion,  un  navire,  construit  eij  violation. 
des  lois  d'un  £tat  neatre,  a  ie  droit  d'exiger  de  cet  €tat  d'etre  traits  dans  eeBports  de  la 
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the  laws  of  a  neutral  state  the  riglit  of  requiring  of  such  state  that  it 
should  be  treated  in  its  ports  in  the  same  manner  as  any  other  vessel  of 
war  belonging  to  a  belligerent  state,  and  built  according  to  law. 
The  qnestion,  put  in  this  form,  answers  itself. 

Ill  fact,  a  neutral  wishing  to  preserve  his  neutrality  is  bound  to  abstain 
from  assisting  either  of  the  belligerent  parties  in  their  warlike  operations; 
he  is  bound  faithfully  to  guard  against  vessels  of  war,  destined  for  the 
use  of  ttne  of  the  belligerents,  being  built  or  equipped  within  his  territory ; 
and,  according  to  the  latter  part  of  the  first  rule  of  Article  VI  of  the 
treaty  of  Washington,  he  is  bound  "  also  to  use  dae  diligence  to  prevent 
the  departure  from  his  jurisdiction  of  any  vessel  intended  to  cruise  or 
carry  on  war  as  abo^^e,  sneh  vessel  having  been  specially  adapted,  in 
whole  or  in  part,  within  such  jurisdiction,  to  warlike  use." 

Such  being  the  duties  of  a  neutral,  he  has  per  eontra  the  right  to  re- 
quire the  belligerents  to  respect  his  territory;  and  it  is  the  duty  of  the 
belligerents  not  to  commit,  within  the  territory  of  the  neutral  state,  nets 
contrary  to  that  neutrality.  It  i-i  only  by  a  scrnpulous  observance  of 
this  duty  that  belligerents  acq  uiro  the  indisputable  right  of  exacting  from 
the  neutral  perfect  imparti.iiity. 

If,  then,  a  vessel,  built  on  neutral  territory  for  the  use  of  a  belligerent, 
fraudulently,  and  without  the. knowledge  of  the  neutral,  comes  again 
within  the  jurisdiction  of  the  sovereign  whose  neutrality  it  has  violated, 
it  ought  to  be  seized  and  detained;  tbr  it  is  impossible  to  allow  to  such 
vessel  the  same  exterritorial  rights  as  are  allowed  to  other  belligerent 
vessels  of  war,  built  in  accordance  with  law  and  without  any  infraction 
of  neutrality.  The  commission  with  which  such  a  vessel  is  pro^^ded  is 
insufficient  to  protect  her  as  against  the  neutral  whose  neutrality  she 
has  violated. 

And  how  can  the  belligerent  complain  of  the  application  of  this 
principle  ?  By  seizing  or  detaining  the  vessel  the  neutral  only  prevents 
the  belligerent  from  deriving  sKlvantiige  from  the  fraud  committed 
within  his  territory  by  the  same  belligerent;  while  by  not  proceeding 

m@me  mani^ro  que  toat  aatre  oavire  ile  guerre  apparteoetit  h  dea  ^tats  belligdraDts 
et  rdguliferement  cunatruit. 

La  pnsitiou  do  la  question  en.  oes  teiniea  porte  ea  r^ponye  en  elle-meme. 

En  etfet,  le  iieiitre  qui  vent  ganiiitiv  sa  ueutraliW  doit  8'al>steuir  d'aidor  nncune  (lea 
parties  belligdraiites  dans  leiire  operations de  guerre;  il  est  obligiS  de  veiller  flijfele- 
ment  fl,  ce  quo,  sur  son  torritoire,  on  no  oonstruiso  ni  n'arme  des  navirea  de  guerre  des- 
tine ii  I'atie  des  parties  belliK^raQti'S ;  ot  selou  ]a  derni^re  partie  de  la  preinigre  r^i^e 
de  I'article  VI  da  traits  do  Washingtoii.  il  est  oblige  "  d'employer  6galeniout  les  daes 
diligencee  pour  einp^her  le  depart  bors  de  sa  Jandiction  da  tout  uavire  destiu^  h 
oioiser  on  &  faire  la  guerre,  comme  il  eat  dit  ci-dessna,  uu  tel  iiavire  ajaat  6t6  adapts 
ap^ialemeut,  en  tout  oa  an  partie,  dana  lej^  limites  de  sa  juridictloii,  k  iin  emploi 
guetrier." 

m  tels  sont  les  devoirs  d'un  neutre,  il  a  par  coutre  le  droit  d'exiger  des  bcUi^rants 
qu'ila  respecteut  sou  territoire;  etilest  du  devoir  des  bellig^rauts  de  ue  [Kiint  com- 
mettre,  aur  le  territoire  de  I'dtat  nectre,  des  aotes  contraires  i  cett«  neutrality.  Ce 
n'eat  qn'en  observaut  aerapnleoseuentce  devoir  que  lea  bellig^rantsacquiiii'etit  le  droit 
iueonteatalila  d'oxiger  du  neutre  uue  parfaiteirii)iartialite. 

Si  done  nu  aavire,  oonatmit  pour  le  compte  d'nn  belligdrant  siir  le  territoire  d'on 
nontre,  par  fraude  et  ik  Tinsu  du  neutr",  sa  prfeente  dans  lea  limitts  de  la  jiu  idiction  du 
souverain  dont  il  a  viol^  la  nentraiit^,  il  doit  §tre  saisi  ou  detenu,  car  il  n'eat  pas  possi- 
ble d'aocorder  a  nu  tel  navire  lea  mgnies  droits  d'esterritorialit^  que  I'on  accorde  aus 
antres  navires  do  guerre  belli gdrauta,  coustrnits  r6gult^reinent  et  en  dehors  de  toute 
iulVactiou  ib  la  neutrality.  La  commission  dont  nn  tel  navire  est  pourvii  ue  suffit  pas 
pour  le  oouvrir  via-a^vis  du  neutre  dont  il  a  vioW  la  neutrality. 

Et  comnient  le  belligdrant  se  plaindrait-il  de  I'applioation  de  oe  prlucipe  T  Ku  saisis- 
saut  on  d^tenant  le  navire,  le  neutre  ne  fait  qu'etnpftcher  11;  belliK^rant  de  tirer  profit 
de  la  fraude  comoiise   aur  son  territoire  par  ce  m&uie  bellig^irant,  tandia  que,  en  na 
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against  a  guilty  vessel,  the  neutral  justly  exposes  itself  to  having  its 
good  fiiitL  justly  called  in  question  by  the  other  belligerent. 

Tills  principle  of  seizure,  of  detention,  or  at  any  rate  of  preliminary 
notice  that  a  vessel,  under  such  circumstauoes,  will  not  be  received  in 
the  ports  of  the  neutral  whose  neutrality  she  has  violated,  is  fair  and 
salutary,  inasmuch  as  it  is  calculated  to  prevent  comi)licatioiis  between 
neutrals  and  belligerents,  and  to  contribute  toward  freeing  neutrals 
from  responsibility  by  proving  their  good  faith  in  the  case  of  n  fraud 
perpetrated  within  their  territory. 

The  converse  of  this  principle  is  repugnant  to  the  moral  sense,  for  it 
would  be  allowing  the  fraudulent  party  to  derive  benefit  froin  his  fi'aud. 

The  lilies  established  by  tlie  empire  of  Brazil  confirm  the  principle 
which  we  have  just  laid  down,  lor  in  its  regulations  respecting  neutrality, 
directions  are  given — 

5  6.  Not  to  iidniit  into  tltu  pijrts  of  tlio  empire  a  bolligereut  wUo  lias  once  violate 
the  neutrality ;  aiid, 

i  7.  To  ooinpel  vessels  wLioli  may  attempt  t"  violate  tbe  neutrality  to  leave  the 
niavitiiiic  tevritory  of  tl\e  empire  immetliatoly,  wiimmt  snpplying  tliem  with  aiiytliiug 
whateviir. 

Ill  fine :  the  commission  with  which  a  vessel  of  war  may  be  pro- 
vided has  not  the  power  to  protect  her  as  against  the  neutral  whose 
neutrality  she  has  previously  violated. 

II. — THE  PLOEIDA. 

The  undersigned,  after  a  conscientious  examination  of  all  the  docu- 
^  ments  submitted  to  the  tribunal  of  arbitration  by  the  Gov- 

''"'"  ■'■  ernuients  of  the  United  States  and  of  Great  Britain,  relating 

to  the  confederate  cruiser  the  Florida, 
Considering, 
That  from  all  the  facts  relating  to  the  building  of  the  Oreto*  in  the 

port  of  LiverjKMjl,  and  to  the  departure  of  that  vessel,  and  of  tbe  Bahama, 

proefidant  point  coutro  le  navire  soupable,  le  neiitrc  s'expose  justement  ii  ce  ijue  I'antre 
belLigdrant  suspects  ea  bonne  fiti. 

Ce  priucipc  do  Baieij  de  detention  ou  tout  an  moina  d'avis  pr^alable  qit'an  navire, 
dans  de  telles  conditions,  ne  sera  pas  re^u  dang  les  ports  dii  nuntre  dout  il  u  vio\6  la 
neuti'alit^,  eat  eqnitable  et  salutoiru  en  ce  qn'il  6vite  les  complications  eiitre  les  ueutres 
et  les  belli^rants,  et  contribne  H,  drSga^er  la  respousabilitS  des  nentres  en  prodviiut 
leur  bonne  foi  vis-fb-vis  d'uue  fraude  commise  snr  leur  territoire. 

Le  principe  oontruire  froisse  !a  coascieuce,  oar  ce  serait  permettre  au  fi'.indeiiv  do 
letirer  b6n6flce  de  sa  A'aude. 

Les  regies  Stabiles  par  I'empire  dn  Br^sil  consacreut  le  ptinoipe  qne  nous  venous 
d'exposei,  car  dans  ass  r^glements  sur  la  neutrality  il  est  oidonn^ : 

"  ^  6.  Do  ue  paa  adniettre  dans  lea  porta  de  I'empire  le  bellig^rant  qni  aura  une 
foJB  viol6  la  neutrality,"  et 

"  §  7.  De  fairo  sortir  immi^dLateinent  du  tercitoire  maritime  de  I'empire,  sans  leur 
fournir  la  muindre  chose,  les  navirns  qui  tenteraieiit  do  violer  la  oentralite." 

Bii  nSsumfi.  La  commission  dont  uu  naviw  do  guerre  se  ti'ouve  pi>urvii  u'a  pas  pout 
effet  de  le  couvrir  vis-ilrvis  du  neutre  dont  il  a  prSc^emmeut  voilS  la  nentralitd. 


Le  Bonssign^ — aprfes  e: 
d'arbitrase  par  les  goui 
an  croisBiir  raufMSr^  le  I'lorida : 

Considdraot  qne  de  tous  les  faits  relatifs  ii  la  construction  de  l'Oveto"dansle  port  de 
Liverpool,et  i  la  sortie  de  ce  Jiavire,  ainsi  que  du  Babama,  char};*  d'arinemeut  poor 
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freighted  with  arms  for  tile  Oreto,  which  facts  did  not  induce  the  Brit- 
ish authorities  to  employ  »uy  meiisiires  calculated  to  prevent  the  viola- 
tion of  the  neutrality  of  Great  Britain,  not  withstanding  the  repeated 
warnings  and  representations  of  the  diplomatic  and  eonsultir  anthorities 
of  the  United  States,  it  is  evident  that  the  government  of  Her  Britannic 
Majesty  neglected  to  use  due  diligence  for  tlie  fulfillment  of  its  duties  as 
11  neutral ; 

Considering, 
That  from  all  the  facts  rclivtitig  to  the  stay  of  the  Oreto  at  Nassau,  to 
her  seizure  in  that  port,  to  ber  acquittal,  to  her  departure  from  that 
port,  to  the  enlistment  of  it  crew,  to  her  taking  in  supplies,  to  her  arma- 
ment at  Green  Cay,  with  the  assistance  of  the  English  vessel  Prince 
Allred.  it  is  evident  that  there  was  negligence  on  the  part  of  the  Eng- 
lish colonial  authorities; 

Considering, 
That  in  spite  of  the  evident  infractions  of  the  neutrality  of  Great 
Britain  committed  by  the  Oreto,  this  same  vessel,  then  known  as  a  con- 
federate cruiser,  under  the  name  of  the  Floi'ida,  was  agtiin  on  several 
occasions  freely  aitmltted  into  the  ports  of  the  British  colonies; 

Considering, 
That  the  fact  of  the  entrance  of  the  Florida  into  the  confederate  t)ort 
of  Mobile,  and  of  her  stay  of  four  months  in  that  port,  cannot  deter- 
mine the  responsibility  previously  incurred  by  Great  Britain  ; 

Is  of  opinion, 
That  Great  Britain  failed  to  fulfill  the  duties  prescribed  in  the  rules 
laid  down  in  Article  VI  of  the  treaty  of  Washington,  and  that  she  is 
consequently  responsible  for  the  acts  imputed  to  the  confederate  cruiser 
Florida,  as  well  as  for  those  imputed  to  her  tenders,  the  Clarence,  the 
Tacony,  and  the  Archer. 

III.— THE  AT,,\JiA"\rA. 

The  undersignetl,  after  a  conscientious  examination  of  all  the  docu- 
ments submitted  to  the  tribunal  of  arbitration  by  tlie  Governments  of 

VOi'eto,lesiiuuls  faitsu'amen&rent  de  la  part  des  autoritc^s  bvitaiiiiiquesl'emploid'auc tines 
niesiires  propres  ii  eiiiiiecliBr  la  violation  di!  la  neutrality  ilo  la  Grande-Bretagne, 
iiial^£  lea  avis  et  lea  rSolainations  r€it6r^ea  daa  antoritSa  diplotuatiqaes  et  consulairea 
iltnt  Stats-Unia,  il  reaaoi't  que  le  gouvtirnemenli  de  sa  MsJestS  britanniqae  a  n^gligiS 
d'employer  lea  duo-diligeaees  pour  le  maiutien  des  devoirs  do  aa  uentTalitii ; 

Coiisid^rant  que,  de  tons  les  t'ai  ts  relatiia  an  s^jnur  de  I'Oreto  il  Nassau,  f)  sa  aaiaio  dane  ce 
port,  SiiSan  acquitt«nieut,fb8a sortie dece port,  &l'enrAleiiientd'nnoqnipage,  keon  appio- 
AisionuemaiiC,  h  son  armoineut  aveo  I'aide  dn  bateau  auglais  le  Pi-iiice  Al&ed  ii  Green 
Ciiy,  il  reasort  qn'il  y  a  en  ufiglij^uce  de  la  part  des  autorit^s  oolouialee  aiiilaiaeB ; 

Cousid^raiit  que,  Tnal^6  lea  iiifractions  6videntes  h  la  ueiibralihS  de  la  Gratide-Bre- 
tflgne,  coniniieea  par  I'Oreto,  eo  nifime  navire,  alors  counil  couiiin.  cioisunr  coiif  d(5r^ 
soiia  le  nom  de  Florida,  fut  encore  iL  plusieurs  reprises  libretuent  admia  dnna  lea  ports 
des  colonies  britanniqnca ; 

Cousid^rant  que  le  fait  de  I'entr^e  du  Florida  dans  le  port  eonKddr^  de  Mobile,  et 
de  son  s^jour  dans  ce  port  pendant  q^nativ  moia,  ne  sanvoit  diStruiio  la  responsabilite 
antSrienremeut  encourue  par  la  Granae-Breti^ne — 

Eat  d'avia  que  la  Grande-Bretagne  a  manqufi  anx  devoirs  preaonta  dans  les  r&glea 
Stalaliea  par  i'article  VI  iln  traitfi  dq  Washington,  et  que  pir  conaiquent  elle  est 
loaponsable  des  faits  impntea  an  croaionr  coulSd^rd  i«  Florida  amii  que  de  leux  lin 
putcs  il  aids  navires  ausiliaires  le  Clarence,  le  Tacony,  et  I'ArchLi 
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the  United  States  ;ind  of  Great  Britain,  relatinjj  to  the  confederate 
^^^i^^^_  cruiser,  the  Alabama, 

Consideritig, 

That  from  all  the  facts  relating  io  the  building  of  the  290*  in  the  port 
of  Liverpool,  to  her  equipment  and  armament  oq  the  coast  of  Terceira 
by  the  aid  of  the  English  vessels  Agrippina  and  Bahama,  after  the 
English  vessel  Hercules  had  conveyed  a  crew  on  board  of  her,  it  is 
evident  that  the  government  of  Great  Britain  neglected  to  use  due  dil- 
igence for  the  fulf]llmeut  of  its  duties  as  a  neutral,  siuce,  notwith- 
standing the  repeated  warnings  and  representations  of  the  diplomatic 
and  consular  authorities  of  the  United  States  while  the  290  was  in 
course  of  eonstrnction,  no  suitable  measures  were  taken,  and  those 
which  were  at  length  adopted  for  the  arrest  of  the  vessel  were  ordered 
so  late  that  they  could  not  be  executed; 
Considering, 

Thaf,  after  tlie  escape  of  the  vessel,  the  measures  taken  for  pursuing 
and  arresting  her  were  so  incomplete  that  they  led  to  no  result,  and 
cannot  be  considered  as  sufficient  to  free  Great  Britain  from  responsi- 
bility ; 

Considering, 

That,  in  spite  of  the  flagi'ant  infractions  of  the  neutrality  of  Great 
Britain  committed  by  the  290,  this  same  vessel,  then  known  as  a  con- 
federate cruiser  under  the  name  of  the  Alabama,  was  again  admitted 
on  several  occasions  into  the  ports  of  British  colonies,  whereas  she 
ought  to  have  been  proceeded  against  in  the  first  British  port  in  which 
she  might  have  been  found ; 
Is  of  opinion, 

That  Great  Britain  failed  to  fulfill  the  duties  prescribed  in  the  rules 
laid  down  in  Article  VI  of  the  treaty  of  Washington,  and  that  she  is 
consequently  responsible  fortheacts  imputed  to  the  confederate  cruiser 
Alabama,  as  well  as  for  those  imputed  to  her  tender  the  Tuscaloosa. 

d'arbitri^  par  lea  KoiivernemeDts  des  Stats-Unis  et  de  la  Graude-Bretngne  relatifs  an 
—  ■ -mftdfir^i' Alabama: 


ConBid^rnnt  que,  (le  tous  les  faita  relat.ife  u  la  construction  dn  "290,"  dans  le  port  de 
Liverpool,  4  bou  ^quiiieiaant  et  armemeirt  8i*r  les  c6te9  de  Terceira  par  les  aoins  des 
bateaux  aDglais  1' Agrippina  otle  Bahama,  aprils  que  lenavire  anglais  leHercuielai  cut 
ameii^  an  equipage,  il  resaort  clairemeut  que  le  gouveruement  de  la  Grande- Bret  ague 
a  a6g1ig4  d'employer  lea  dues  ediligeacm  ■pom  lemaititiea  des  devoirs  de  sa  uentralit^, 
poiaque,  nialffre  les  avis  et  rfiolamations  r^it^Ses  des  autorit^  diplomatiques  et  cou- 
Bulairesdes  EtatB-Unispendautle  conra  de  la  construction  du  "390,"  on  neprit  ancnne 
niesure  convenable,  et  qtie  eelles  flnalement  prises  pour  faire  arrAter  le  navtre  furent  si 
tardivement  ordonnfies  qu'elles  no  purent  6tre  exSontiSes; 

Conaid^rant  qn'aprfes  la  fuite  dn  liavire  les  niesnres  priaea  pour  le  ponranivre  et  le 
faire  arrfiter  furent  si  incorapKtes  qu'ellea  n'oicenferent  aucun  rfisultat,  et  ne  peuveut 
fitre  conaid£n5ea  comme  snffisantes  pour  iKgagerla  reaponaabilit^  dela  Grande-Bretagne ; 

ConBid^rant  que,  malgrS  les  infractions  flagrantea  il  la  neutrality  de  la  Grande- 
Bretagne  commiaea  par  le  "990-,"  oe  mfime  navite,  alora  connu  comme  croiaenrcon- 
fiSd^r^  sons  lo  noai  de  FAlabama,  flit  encore  admis  i  plusieurs  reprises  dans  les  porta  des 
colonies  britanniqacs,  qnand  il  aurait  fWln  procSder  oontre  lui  dans  le  premier  port 
britanniqne  oh  il  aurait  etS  renoontrfi — 

Est  d'avis  qne  la  Grande-Bretagne  a  manqu^  aux  devoirs  presorita  dana  lea  rtgles 
fitabliea  par  I'artiele  TI  du  trait<i  de  Washington,  et  qiie,  par  eona&iuent,  elie  eat  rea- 
^wnaable  dea  faits  impntSs  an  croiaenr  eonf^^r^  FAlabauia,  ainai  que  eeux  imputes  & 
aon  navire  ansiliaire  le  Tuscaloosa. 

'Number  by  which  the  Alabama  was  originally  designated. 
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IV. — THE  VESSELS  (I)  THE  GEORGIA,  (2)  THE  SUMTER,  (3)  THE  NASH- 
VILLE, (4)  THE  RETRIBUTION,  (5)  THE  TALLAHASSEE  OE  OLUSTEE, 
(Ci)    THE   CHICKAMAUGA. 

The  undersigned,  after  a  conscientioua  examinatioti  ot  ill  tliL  dot  u 
ment-s  submitted  to  the  tribnnal  of  arbitration  by  the  Go\      r 
ernmeuts  of  the  United  States  aud  of  <Jreat  Biitiiin,  relat    ''       t 
ing  to  the  eonfedei'ate  cruisers,  ■■    '     "■ 

The  Georgia, 
Tlie  Sumter, 
Tlie  Uashville, 
The  Betribution, 
The  Tallahassee  or  Olustee, 
The  Chickamanga, 
Is  of  opinion. 

That  Great  Britain  did  not  fail  to  fulfill  tlie  duties  prescribed  in  the 
rules  laid  dowu  in  Article  VI  of  the  treaty  of  Washington,  aud  that 
she  is  uot  responsible  for  the  acts  imputed  t-o  these  vessels. 

V. — THE  VESSELS  SALLIE,  JEFFERSON  DAVIS,  MUSIC,  HOSTON,  V.  H.  JOY. 

With  regard  to  the  vessels, 

TheSallie, 

The  Jefferson  Davis,  jinSicrEoJiVi!'  v: 

The  Music,  "'^"''" 

The  Boston, 

The  V.  H.  Joy, 
The  undersigned  is  of  opinion, 

That  they  should  be  excliKlcd  from  diwcus.'^ioTi  by  the  tribunal  for 
want  of  evidence. 

VL— THE   SIIENAKDOAII. 

The  undersigned,  after  a  conscientious  examiiiation  of  all  the  docn- 

Le  BoussigDg— iiprfes  exaineu  coiiacienciens  do  tous  Ins  ■ 
d'arbitragci  par  les  gguveruKinoiits  des  Etats-llDis  cjt  lit 
aiiK  croiaenrs  oouftdfirfe 

Le  Georgia, 

Le  Suiutcv. 

Le  Nashville, 

Le  Retribution, 

Le  Tallaliaasee,  on  TOlnstee, 

Le  CbiokaniaaKa — 

Est  li'uvis  C[iie  la  Gratide-Bretagiic  n'a  itas  laanqii^  i 
riiglea  ^tabliea  par  I'artioleVI  dii  traitS  de  Wasbingtou,  • 
des  faitB  imput^B  &  eea  navires. 


Le  soiisaiimi;— tiiiant  aus  navires 

Le  Silllil!, 

L(^  J^ft'iTsoii  Davis. 

Le  MiisiK, 

Le  iSwton. 

LaV.  H.Jo,v— 

Est  d'avis  d'u  les  eliiiiiner  des  deliberations  do  tribunal,  faiite  de  pre 
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meats  submitted  to  the  tribunal  of  arbitration  by  the  (lOvernments  of 
si!ii:.htai  *^'^  United  States  and  of  Great  Britain,  relatingto  tlie  con- 

federate cruiser  the  Shenandoah, 
Considering, 

That  from  all  the  facts  relating  to  the  departnre  from  London  of  the 
merchant-vessel  Sea  King,*  to  the  departure  from  Liverpool  of  the 
Lanrel,  to  the  meeting  of  these  two  vessels  near  the  island  of  Madeira, 
to  the  transfer  of  the  armament  and  crew  from  one  of  these  vessels  to 
the  other,  and  to  the  trausfonnation  of  the  Sea  King  into  a  confederate 
cruiser  under  the  name  of  tlie  Shenandoah,  it  is  evident  that  the  gov- 
erunieut  of  Her  Britannic  Majesty  cannot  be  accused  of  having  neg- 
lected to  use  due  diligence  for  the  fultillment  of  its  duties  as  a  neutral ; 
Considering, 

That  while,  on  the  one  hand,  it  is  evident  from  all  the  facts  relating 
to  tiie  stay  of  the  Slienandoah  in  the  port  of  Melbourne  that  some  few 
irregularities  occurred,  such,  in  particular,  as  the  augmentation  of  lier 
crew,  on  the  other  hand  there  is  no  proof  that  these  irregularities  can 
belaid  to  the  cliarge  of  the  government  of  Her  Britannic  Majesty  or 
imputed  to  the  negligence  of  the  English  authorities,  but  tliat  they 
were  the  consequence  of  the  violation  by  Commander  Waddell  of  his 
■word  of  honor,  and  ol'  the  exceptional  difficulties  of  surveillance  which 
the  conformation  of  tlie  iK>rt  presented ; 
Considering,  moreover, 

That  the'  governor  of  the  colony  having,  after' the  departnre  of  the 
Shenandoah,  become  aware  of  the  violation  of  neutrality  of  which  this 
vessel  had  been  guilty,  resolved  theu<;eforth  to  refuse  hospitality  to 
Lieutenant  Waddell  and  the  other  officers  of  the  Shenandoah, 'and 
wrote  in  this  sense  to  the  naval  and  civil  authorities  of  Australia, 
requesting  them  to  act  in  the  same  way,  a  fact  which  contributes  toward 
releasing  the  government  of  Her  Britannic  Majesty  from  any  responsi- 
bility ; 

Is  of  opinion, 

That  Great  Britain  did  not  fail  to  fulfil  the  duties  prescribed  in  the 

d'arbitrage  par  lea  gouverueniBiits  lies  fitats-Uuis  et  ile  la  Gi-ande-Brutague,  relatifs  au 
croisuuT  aoBf6il6iS  le  Shenaadoah: 

Cuiisid grant  qua,  Aa  tona  les  faits  relatifs  an  d6pntb  de  Laiidres  dn  n 
'  ■  "      '"        -  -  -"    ijf ,!(,  Liverpool  dii  Laurol,  il  la  rencontre  i\e  oes  di 

111  transbordeuient  de  I'ariuerueut  et  de  l'equipag_  . 

,   t  il  la  transformation  dn  Sea  Kiuj;  ea  oroiaeur  conKddrfi  & 

uoni  de  Sbeiiandnab,  il  ressorC  clairement  (tnc  I'nii  iie  aauraib  neouaer  le  gonvei'uemetit 
(le  saMiijeatd  Imtanniqne  d'avoir  n^gligfi  d'employiir  les  dues  diiiffenoes  ponrle  maiutiou 
dea  devoirs  de  sa  uentralito ; 

CouaidoraDt  que  si,  d'un  oOt^,  d«  toaa  lea  faita  relatifa  an  a^joiir  dn.  SlioiiaudoaU  dans 
le  port  (le  Melljonrue,  il  reasort  qu'il  y  a  eii  qnolques  irnSKnlaj'itfia  cominises,  tellea  anr- 
tout  quo  I'augraeututiou  da  I'^iiipage;  d'nn  antre  eflte,  il  n'eat  paa  pronviS  qne  oea 
irr^gularjtda  piiiaaent  6tre  miaes  i\  la  iMiarge  iln  Rouveruement  de  aa  Majestfi  britaiiuiqre 
et  imputSes  ^  la  negligence  dea  antoriti^s  anglaiaas,  inaia  qu'eltea  ont€t61aoona£qneiice 
de  la  viulatiou  de  la  putole  d'lionnonr  donn£e  par  le  uommandaut  Waddell,  et  dca  dilA- 
cnlt^a  esceptionnellea  de  aiirveillance  qae  pn^sentait  la  coufuniiatioii  iln  port ; 

Ccrt]Ri(16raut,Bn  outre, qrele  gonvenienr  dela  culonie,  ayaut  appi'ia  api'ils  le  difpai't 
dn  Shenandoah  la  violatiou  de  nentralite  dont  ce  uavire  s'^tait  reudn  ooupable,  d^.cida 
de  refuaer  dorSnavant  I'lioapitalit^  an  lionteoant  Waddell  et  aiis  aiitres  olBciers  dn 
Sheuandoali.et  dorivifc  ilana  ce  sens  ana.  antociti^a  navalea  ot  elvlles  de  rAustralie  en 
lea  pi-iant  d'aj(ir  de  lufiiue,  ee  qui  contriboe  a  degager  la  responsabilit6  da  gonrerue- 
ment  dc  aa  MiijeatiS  britanniqne — 

E«t  il'avis  iiiio  la  Gvaude-Bretagno  u'a  jiaa  manqii^  aus  devoirs  prenerits  daua  les 
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rules  laid  down  in  Article  VI  of  the  treaty  «f  Wasliiiistoii,  and  tliat  slie 
is  consequently  not  respoiisiblft  for  the  acts  imputed  to  the  confederate 
cruiser  Bbenandoali. 


OPINIONS    OF    ME.    ST^'Ml'FLI. 

I. — OPINIONS  ON  THE  QUESTIONS  OP  LAW  AS  TO  WHICH  THE  TRIBUNAL 
OP  ARBIJ'EATION,  AT  ITS  SITTING  OF  JULY  25,  1872,  REQUESTED 
ELUCIDATIONS  PEOM  THE  COUNSEL  OF  THE  HIGH  PARTIES  PRESENT 
AT  THE  BAR. 

M.  StEempfli  states  that  lie  sees  no  great  advantage  in  iviuideriiig 
into  long  descriptions  and  theoretical  interpretations  on  tlie  qnestions 
of  due  diligence,  Hie  effect  of  commissioning,  and  ike  si/pp^y  of  coal.  He 
sets  forth  orally  and  snccinetly  hia  views  on  these  heads,  reserving  to 
liimself  the  right  of  giving  more  predse  reasons  for  their  application  in 
each  particiilai-  case,  and  confines  liirnself  for  the  present  to  laying 
down  the  following-  pvineiples  only,  which  will  serve  him  for  Jiis  general 
guidance. 

.General  Principles  of  Law. 
(Programme  inserted  in  Protocol  X,  Article  A,  No.  III.) 
In  its  decisions  on  points  of  law,  the  tribunal  should  be   guided  by 
the  following  principles: 

1.  In  the  first  place,  by  the  three  rnles  laid  down  in  Article  VI  of  the 
treaty,  which  provides  that —  i!„ir.rtii,^i™;j 

In  deoiiling  tlie  matters  suUmitterl  to  the  arTjitrators  tliey  shiilt  be  governed  by  tLo 
foilowiog  three  rules,  which  ure  agreed  upiin  by  the  Uiah  contracting  puittes.  as  rules 
t.i)  betaken  as  applicable  to  the  case,  and  by  anchpriociplus  of  interiiatioual  Ia,w,  not 


Opiaioiis  Biir  tea  qucationa  de  droit  siir  leeqwJUia  U  tribiiital  Sarbitrase,  daiif  so  aeaiice  du 
2.">  jiuUet  1873,  a  dentOMd^  lies  Mairelaeimeiiia  aux  congeils  deg  Mates  paHies  preseiites  d 
la  barre. 

M.  Sta«mpfli  declare  qn'il  no  tcouve  pas  tcBS-oppovfuii  ile  se  perdre,  ponr  les  trois 
queationB  des  daea  diligenots  de  I'eget  de  eoimaigtiotis  et  des  approriaimiHcmeiits  da  diarbon, 
dans  de  longues  disciiSHions  et  interpretations  tb6oriquea.  II  dSveloppB  oraiBment  el 
Bommairemeut  BBS  vues  y  relatives,  en  se  rSservailt  de  motiver  de  pins  pr&s  lenr  appH- 
Cittion  daus  eha^jne  oas  special,  et  se  liorne  pour  le  moment  a  poiier  les  eteiils  pi'lncLpes 
1 11  ants  qui  Ini  ■iei\  in  itt  de  direction  g^OLrale 

pniNCiPBS  li,\iltAl\  l>F  I        1 

(Iiograronie  msSrt   dans  le  piotoeol     \  Ait  htt    4.  No  III.) 

Dins  'jes   cousid^rauts  jiiri  liquet    le  tribunal  d)it  so  ^niler  par   k-s  priucipes 

1°   En  ]  rcmiti  lieu  pir  lea  trois  r&gles   posLca  d  ms  1  article  VI  dii  traitf?,  loqnel 

Dana  la  decision  dos  mati^ies  hi  cnx  aonmiaes.  Ice  arbitres  Hciont'  guides  i>ar  les 
triis  leglbs  snivantes  que  les  hautes  parties  caati  ictantes  sont  (.oa^  enitiM  de  regarder 
comnie  dea  regies  &  prendre  cfmmeatphcibloB^la  (.anse  ct  par  tela  principes  ilu  droit 
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A  nentiiil  j^vernmeiit  is  linuiid — 

Fil'sL  Ti)  use  diligence  Eci  prevent  tliB  fittinf;  iiiit,  arniiiig,  oi' eojiii|)piTif;.  ivitliin  lis 
jurisilicticni,  ut'  any  vessel  wliich  it  bas  rtasoimble  granad  to  believu  la  iuteuilutt  to 
crtiisfi  or  to  Kiirry  on  war  against  a  power  with  which  it-  is  at  peace;  ami  also  to  use 
like  (iiliiTf  iiRi:  to  [jrevent  the  departure  from  its  jiiriadictiim  of  any  vessel  intended  to 
crniae  or  e;ivry  iiii  war  as  above,  such  veaael  having  been  specially  iidapted,  in  whole 
or  ill  pml,  within  such  jnrisdictioii,  to  warlike  nse. 

Secondly.  Not  to  permit  or  suffer  either  beUigei'ent  to  make  use  of  its  porta  or  waters 
aa  the  haso  of  naval  operations  against  the  other,  or  for  the  jiurpose  of  the  ruuswal  or 
augmentation  of  military  supplies  or  arms,  or  the  recruitment  of  nieu. 

Thirdly.  To  esercise  due  diligence  In  its  own  porta  and  waters,  and  as  to  ail  persona 
within  its  jnriBdiotiou,  to  prevent  any  violation  of  the  foregoing  obligations  and 
duties. 

Accordinfj  to  tbe  treaty,  these  three  rules  take  precedence  of  the 
principles  which  might  be  drawn  from  historic  iutematioiial  law  aud 
from  science. 

2.  Historical  international  law,  or  the  practice  of  the  law  of  nations, 
as  well  as  science  aud  scieutilic  authorities,  may  be  considered  as  sub- 
sidiary law,  in  so  far  as  the  principles  to  be  applied  are  jfeneratly  rec- 
ognized, and  are  not  liable  to  controversy,  nor  at  variance  with  the  three 
rules  quoted  above.  If  one  or  other  of  theae  conditions  fail,  it  is  for  the 
tribunal  to  supply  what  is  wantiiig  by  interpreting  and  applying  the 
three  rules  to  the  best  of  its  power  and  in  all  conscientiousness. 

3.  The  laws  of  a  state  touching  neutrality   do  not  constitute  an 

element  of  the  law  of  nations  in  the  sense  that  they  can- 
""""""""'"■  not,  at  any  time,  be  altered,  modified,  or  added  to  without 
the  co-operation  or  consent  of  other  states,  the  law  of  nations  itself  be- 
ing absoluely  independent  of  these  municipul  laws;  yet,  so  long  as  there 


"  Uu  (Ton veri lenient  neiitre  est  tienn — 

"  1  De  fairo  les  dites  ditigeiices  pour  pr^vunir  la  mise  en  dtat,  rarmeraeut*  e 
ou  I'dqnipeuieiit,  (fitting  out,  arming,  or  egmppiag,)  dans  sa  j iiridiction,  de  tout 
qu'il  est  laisoniiabtenienffonddiicroire  destine  iicririsorou  ikfnire la  guerre  comho  uuc 
puissance  avec  laqnello  ce  gouverneuient  est  en  paix ;  et  de  faire  aassi  mSiDe  diligence 
puiir  empeober  le  deport  hora  de  sa  jatidiclion  de  tont  navire  destin€  !i  oruiset  on  k 
hate  la  guen-e  comiue  il  est  dit  ci-dessus,  ce  navire  ayant  ^t6  ap<JciaI<>ment  adapts,  en 
t«utoa  eu  partie,  dans  left  limitesdeBadltejuTidictioni&deHDB^eBbellig^raiits. 

"2  De  ue  pemiettre  ui  souifrir  que  I'nn  des  beUigfirants  fasse  naage  de  ses  ports  ou 
de  ses  eaiix  conime  d'nne  base  d'ojferations  navales  contre  I'autre,  ni  pour  renouveler 
on  angmeuter  ses  muintions  militairca  ou  aon  armement,  ou  s'y  procnrer  des  recrues. 

"  3  D'exeruer  les  dues  diUgenoes  dans  aes  prnpres  ports  et  eaox,  et  h  TCgard  de  tontes 
porsoiines  dans  les  limites  de  aa  juridiction,  aliii  d'enipScher  toote  violatiou  des  obliga^ 
tiooB  et  devoirs  pr6;Sdont«," 

D'aprfei  le  traitfi,  ces  trois  I'feglcs  prevalent  sur  tea  principes  que  I'on  pourrait 
d^uire  dn  droit  des  gens  historiqne  et  de  la  science. 

2"  Le  droit  ilea  geua  historiqne,  ou  bien  la  pratique  dn  Amit  des  geus,  ainsi  qne  la 
science  et  [es  antoritfis  scientifiqnes,  peitvent  6tre  cousidgrda  oomine  droit  subsidiaire, 
en  taut  qnelesprinoipesiappliqueraontgtSufiralomentrecoDiins,  et  ue  sont  point  sujets 
k  controverse,  ni  en  d&accord  avee  les  trois  cfegles  d-desans.  Si  I'nne  ou  I'autre  de 
ces  conditions  vient  4  raanquer,  o'est  au  tribunal  d'ysnppl^r  en  interpn^tautet  appli- 
qnant  les  trois  I'fegleH  de  son  miens  et  en  toute  conaoienoe. 

3°  Les  Inis  sur  la  neutrality  propres  &  uu  dtat  ne  constituent  pas  uii  i^li^ment  du  droit 
des  gens  dana  le  sens  qn'elleB  ne  peuvent  6tre,  eu  tont  temps,  chanjifies,  modilides  on 
conipMtdea  sons  la  cooperation  ou  le  coiisentement  d'antres  ^tats,  le  droit  des  gens  lui- 
m£me  ^tant  abaolumeat  indi^pendant  de  oea  lois  mnnicipales;  oepeudant,  tant  qne  dans 
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exist  Huch  laws  in  a  state,  and  they  have  not  been  abrogated,  belliger- 
ent states  have  the  right  to  require  their  loyal  observance,  as  other- 
wise frauds  or  errors  might  be  committed,  to  the  detriment  of  one  or 
other  of  the  belligerents ;  as,  for  instance,  when  there  is  known  to  exist 
(although  no  attention  may  be  paid  to  it)  a  decree  forbidding  a  bellig- 
erent vessel  of  war  to  remain  in  a  port  for  more  than  twenty-four  hours, 
or  to  take  on  board  more  coal  than  is  necessary  for  her  to  reach  the 
nearest  port  of  her  country,  or  to  obt^iin  fresh  supplies  in  the  same  port 
within  three  months. 

This  principle,  at  the  same  time,  implies  that  the  absence  of  all  muni- 
cipal laws,  or  the  want  of  sufficient  laws  on  the  subject,  does  not,  in  any 
way,  detract  from  the  law  of  nations,  either  as  regards  international 
obligations  or  rights. 

Moreover,  the  following  principles  are  admitted,  which  are  cited  here 
to  avoid  a  repetition  of  them  in  the  judgment  to  be  given  respecting 
each  of  the  vessels. 

4.  The  "  due  diligence"  to  be  exercised  implicitly  comprises  vigilance 
and  initiative  on  the  part  of  tlw  neutral  itself,  with  the  object        ^  ^^^. 

of  discovering  and  preventing  any  violation  of  its  own  ueu-  ""  """"' 
trality.  A  belligerent  state  is  neither  bound,  nor  has  it  the  right,  to 
exercise  surveillance  or  to  perform  police  duties  in  a  neutral  state  in 
lieu  of  the  local  authorities. 

5,  TLe  fact  that  a  vessel,  built  in  contravention  of  the  laws  of  neu- 
trality, escapes  and  gets  out  to  sea,  does  not  free  that  ves- 

sel  from  the  responsibility  she  has  incurred  by  her  violattMi  ^  ""^""'""•■'°"- 
of  neutrality ;  she  may,  therefore,  be  proceeded  against  if  she  returns 
within  tlie  jurisdiction  of  the  injured  state.  The  fa-ct  of  her  having  been 
transferred  or  commissioned  in  the  meanwhile,  does  not  annul  the 
violation  committed,  unless  the  transfer  or  commissioning,  as  the  case 
may  be,  was  a  hona-fide  ti"ansaction. 

M.  Staenipfli,  following  the  programme  inserted  iu  Protocol  X,  takes 
this  opportunity  of  causing  his  propositions  relative  to  Article  A,  i^'os. 
I  and  II  of  the  said  programme,  to  be  also  printed : 

uu  i^tat  il  Htibeist*  flea  iois  pareUles  et  qn'elles  n'oiit  pas  &t6  .ilirogies,  des  ^tats  bellig^ 
raata  od6  le  droit  d'en  r^clamer  I'observ-ntion  loyale,  piiisque  sans  celn  il  yoiiirait  se 
conituettre  dee  fraiides  on  des  eri'surs  an  (16Crim<!Jit  cle  run  oa  de  I'antre  doa  beUig^- 
rniits,  RouiuK,  pur  example,  qiiu^tid  i^ultsiHtu  publiqnementF,  bion  ijii'on  »e  I'iibserve  pae, 
VordonnaQce  qui  defend  i  nn  navire  bellijt^rant  de  aijouroer  pins  de  vingt-qnatre 
heures  dans  uu  port,  ou  d'embarquer  plus  de  charbon  qii'ii  ue  lnl  eu  faut  pour  restagner 
le  port  de  son  pajs  le  plus  rapproeh^,  ou  de  e'approvisiODiier  de  uoiiveau  an  in6me  port 
avaot  que  trois  mois  se  soient  feoulfis. 

Ce  piincipe  impliqne  en  niftnie  teme  qne  le  manqne  de  toutes  loia  muiiici pales,  ou  le 
uianque  de  Iois  snfSsantes  sur  la  matiere,  ne  d^roge  eu  riea  au  droit  des  geus,  soit  aux 
obligations  et  aax  droits  intern atioiiaux:. 

En  outre,  soat  adiiiis  eucore  les  pi'incipes  suivants,  que  I'ou  cite  ici  alia  d'cn  eriter  la 
rdp^tition  dans  le  jngement  i  porter  siit  cliaonn  des  vaisseanx: 

4°  Lea  "(Inea  diligences"  4  oxercer  comprennoiit  impUoitemBBt  ]a  pifJpc*  vigilance 
et  la  propre  initiative  daos  le  bnt  de  d^couvrir  et  d'empSoher  toute  violation  de  la 

Eropre  iientralit£:  un  £tat  beltigiSrant  u'a  ui  le  devoir  ni  le  droit  d'exercer  la  surveil- 
kuce,  ui  Ae  faire  la  police  dans  un  ^tat  neutre  h,  la  place  des  antoritSs  dii  pays. 
5"  Le  fait  qu'un  vaisseau,  construit  contrairement  anx  Iois  de  la  neutri^it^,  s'^cliappe 
et  gagne  la  mer,  ne  d^barge  pas  ixt  vaisseau  de  la  responsabilitiS  qn'il  a  encuume  ponr 
avoir  vioM  la  neutrality;  ilpeul  done  gtre  poarsuivi  «'i1  rentre  dana  la  juridiction  de 
I'l^tat  lis6.  Que  ce  navire  ait  6t6  c4i\6  ou  comiiiiHsionn^  dans  I'intervalle,  oe  fait  ne 
dfitrait  paa  la  violation  eommise,  k  moina  que  la  cession  ou  le  eomnjissiounement,  selou. 
le  caa,  n'ait  eu  lieti  bond  fide. 

M.  Staenipfli,  dounaut  snite  an  pvogrammo  ins^rt^  au  piotocole  X,  fait  Jl  cette  ocea- 
aiou  impcimer  auaai  aea  propositions  relatives  k  I'artiele  litt.  A,  S"'  I  et  II,  da  dit 
programme: 
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(A.)  Genebal  INDIOATIONS. 

I. — Qtiestion  to  be  decided, 

Tlie  question  to  be  decided  by  the  tribaual  is  laid  down  in  the  follow- 
quMiiun  K.  b.  d,-  ing  words  in  Article  "VII  of  the  treaty : 

The  Biikl  tribuiial  Ghall  first  determine  as  tn  e.ich  vessel  (jepnrittely  whetlier  Great 
Britaiu  baa,  by  any  act  or  omisaion,  fiiiled  to  fulfill  any  of  tbe  dnties  set  forth  iu  the 
foregoing  three  ruleH,  or  reeognized  hy  the  priiiciplea  of  international  law  i»ot  incon- 
sistent with  snoli  rules,  and  ^all  certify  snch  fact  as  to  each  of  the  said  veasels. 

Moreover,  the  tribunal  is  authorized,  if  it  tbink  proper,  to  proceed 

eventually  to  award  a  sum  in  gross  in  payment  of  all  claims. 

II. — DeJinitMn  o/faets. 

Tbe  cases  and  documents  put  in  by  the  two  powers  contain  a,  quantity 
Tufini  ion  oft        ^^  facts  wfaich  should  not  be  taken  into  consideration  in  tbe 
judgment  to  be  pronounced  by  tbe  tribunal.    Notably : 

1.  The  recognition  of  the  insurgent  States  as  a  belligerent  power  by 
the  British  government. 

2.  Expressions  of  sympathy  of  antipathy  during  the  war,  individual 
speeches  in  or  out  of  Parliament  or  other  official  assemblies,  the  attitude 
of  tbe  press,  &c. 

3.  The  permission  granted  for  the  trade  in  arms,  and  for  the  departure 
from  port  of  ships  intended  to  run  the  blockade,  in  so  far  as  there  is 
nothing  in  the  toleration  of  either  of  these  acts  which  is  at  variance 
with  the  prohibition  to  arm  or  equip  vessels  of  war  and  cruisers. 

4.  The  historical  precedents  of  the  violation  or  unequal  execution  of 
neutrality  laws  and  of  judicial  decrees,  in  so  far  as  they  relate  to  prin- 
ciples of  tbe  law  of  nations  which  are  now  oi>en  to  controversy. 


(A.)— Indications  GiiN^n ai.es. 
I. — Question  a  d&ider. 

La  question  k  decider  par  le  tribunal  est  pr^oisfie  de  la  mauitre  Buivante  dans 
I'arliole  VII  dii  trait^ : 

"Le  dit  tribnnal  eommencera  par  dgtevmiiier,  pour  chaqae  navire  sSparSment,  si  la 
Giande-Hretasne  a  manquiS,  pur  nne  action  on  uue  omission,  il  reinptir  des  devoirs 
^nonc^s  dans  les  trois  precddentes  regies,  on  rccoilliues  par  les  priueipes  du  droit  des 
gens  qui  no  sont  pas  en  ddsaoeord  avec  ces  r&gles,  et  il  uertitiera  oe  fait  a  I'cgard  de 
ohaonn  des  navlres  snsdits." 

En  outre,  le  tribunal  eat  ehai^  ^ventuellement  de  procdder,  s'il  le  juge  convenable, 
k  I'adjudication  d'nne  sonime  en  bloc  pour  toutes  les  reclamations. 

n. — Delimiiahon  des  /aits 

Les  mdmoirea  et  pieces  produits  par  les  deui:  parties  contiennent  une  fonle  de  faits 
qui  n'entrent  pas  en  consideration  dans  le  lu^ment  &  rendre  par  le  tribunal.  Tels 
sunt  notamment; 

1.  La  reconnaissance  par  le  gon\emenient  biitanni<jne  des  i^tats  insurg^s  comme 
pnissaneehelligSrante; 

2.  Les  espressioQS  de  sympatliie  on  d  antipithie  dnraut  Ii  jueiie  las  discoiiirs  indi- 
vidiiels  an  sein  ou  en  dehors  des  pariements  on  tnties  corps  ofBciUs  I'attitude  de  la 
presse,  &c.; 

3.  La  permission  dn  commerce  des  armes  st  ile  la  sortie  des  porta  de  navires  destines 
h  traverser  le  bloons;  en  tant  qu'il  a'y  a  rien  dans  li  permission  de  1  un  ou  de  I'aalre 
de  ces  actes  qui  soit  en  disaccord  avec  la  defense  d'armer  on  d'^quiper  d«s  vaisseau^ 
de  gnerre  et  des  crosenrs ; 

4.  Les  prdc6dant8  historiques  de  violation  ou  d'inSgal  raaintien  des  lois  de  la  non- 
tralite  et  les  arrSts  jndiciaires,  en  tant  qn'il  n'en  ddcoule  point  des  prineipes  du  droit 
de  gens,  non  siijets  a  controverae. 
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The  fiicts  to  be  taken  into  consideration  by  the  tribunal  are  only  the 

acts  and  omissions  of  Great  Britain  with  regard  to  each  of  the  vessels 
which  tbriu  the  subject  of  a  eoinpliuot  on  the  part  of  the  United  States. 

Proposal  of  M,  Staempjii  vnder  Article  A.    "  Preliminary  decisions  "  of 
the  programme  insertetl  in  Protocol  X. 
(B.)— Decision  with  regard  to  each  op  the  cbuisebs. 
Preliminary  decisions. 

It  is  admissible  that  the  United  States  should  extend  their  cluiius  to 
other  vessels  besides  the  four  mentioned  in  the  British  case, 
viz,  the  Florida,  Alabama,  Georgia,  and  Shenandoah.   More-  ^e^lfXal™ 
over,  the  British  counter  case  does  not  insist  on  the  objection  "'""■ 
made  on  this  head. 

On  the  other  liand,  and  from  the  very  nature  of  things,  no  account 
can  be  talien  of  tlie  claims  for  indemnity  for  losses  caused  by  vessels 
not  mentioned  in.tbe  pleadings  of  the  United  States,  and  with  regard 
to  which,  consequently,  no  act  or  omission  in  violation  of  neutrality  is 
adranceii  or  proved  against  Great  Britain.  This  has  reference  to  the 
cruisers  named  only  in  the  list*  of  claims  for  losses,  viz,  the  Boston, 
Jeff.  Davis,  Sallie,  V.  H.  Joy,  and  Music. 

According  to  the  rales  thus  laid  down,  the  vessels  remaining  for  dis- 
cussion are  the  following : 

1.  Tlie  Sumter.  6.  The  Georgia. 

%  The  Nashville.  7.  The  Tallahassee. 

3,  The  Florida  and  her  tenders.      8.  The  Ohicliamauga. 

4,  The  Alabama  and  her  tender.      9.  The  Shenandoah. 

5,  The  Eetribution. 

In  discussing  each  of  these  vessels,  the  order  followed  by  the 
American  case,  coinciding  with  the  above  list,  will  be  adhered  to. 

Les  fftits  que  le  tribunal  iloit  prendre  eo  coDsid^ration 
omissiona  de  la  Graudc-ltretasne  a  I'figatd  de  chaeun  dca 
d'uue  plainte  de  la  part  das  fScats-Unis. 

Pi-opos'dloa  de  M.   SlaempJU  d  Vai-iide  litl.  A,   "dfyieions  prilim 
insSrS  aa  protocole  X. 

B. — DECISION  KBLATIVB  A  CHACON  DBS  CUOISEURS. 

Dioigions  pretiminaires. 

11  est  admissible  que  lea  Etate-Unia  ^teDdent  leurs  reclamations  ii  d'aiitres  vaisseanx 
que  les  quatre  nieutionii^a  dans  le  in^moire  l>ritauuiqne,  ^  savoir,  le  Florida,  I'Alabama, 
le  eienrj«ia  et  le  Shenandoah.  Le  coutre-memoire  bcitaunique  ne  maiutient  (raillenrs 
pliia  i'olijeGtion  faita  b,  cet  6giird. 

Par  contre  et  dfea  le  principe,  I'on  ne  prendra  point  en  couei deration  les  demandes 
d'indemnite  pour  deatniotioua  canapes  par  des  TaiaseaiiK  qui  ne  aoiit  point  ineticioun^ 
dans  les  luiJnioirea  des  !&tate-Unis,  et  h  I'^gard  ileaqueta,  par  consiSquenee,  I'uu  u'avance 
ni  ne  pronve  aucun  acte  ni  aneune  omiaaion  controires  i  la  neutrality,  it  la  charge  de 
la  Graude-Bretague.  Ceci  a  trait  anx  croiseurs  qui  ne  siout  indiqnea  qne  dans  les 
listes  de  r^claiaations  pour  pertea— e'eat-6Miire,  le  Boston,  le  Jeff.  Davis,  le  Sallie,  le 
Y.  H.  Joy,  et  le  Mnsie. 

D'apres  ces  directions  poshes,  les  navires  restant  en  disousBion  aont  los  suivauts  ; 

1.  Le  Snrnter.  6.  Le  Georgia, 

2.  Le  Nashville.  7.  Le  Tallahassee. 

3.  Le  Florida,  aveo  ses  ieadera.    8,  he  Chiokamanga. 

4.  I/Alabama,  avec  son  teadtn:    9.  Le  Shenandoah. 

5.  Le  Ketrihution. 

En  traitant  de  chaeun  dea  vaisseaux,  I'on  adopte  I'ordre  suivi  par  le  mgmoire  amiSi'i- 
cain  coincidaot  avec  oelui  qui  vient  d'etre  tra«e. 
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Proposal  of  M.  Staempfli  as  to  the  form  of  introduction  to  tlie  judgment. 

The  tribunal  of  arbitration  on  the  Alabama  question,  constituted  by 
virtue  of  the  treaty  of  Washiugtoii  of  May  8,  1871,  having  talien 
cognizance  of  that  treaty  and  of  the  cases,  counter  cases,  and  argu- 
ments, as  well  as  of  all  the  appendices  and  documents  in  evidence  pre- 
sented by  the  two  governments  concerned,  has  found  and  determined 
what  is  recorded  in  the  present  judgment. 

II.— THE  FLORIDA. 

(A.) — Facts  and  considerations. 

The  fiicts  relative  to  this  vessel  are  so  complicated  and  so  various, 
that,  I'or  the  sake  of  clearness  and  brevity,  they  cannot  be 
"'""""  stated  apart  from  the  considerations. 

I. — Construction  and  equipment  of  tlie  skip  at  Liverpool,  and  her  departure 
from  that  port. 

1.  This  vessel  was  first  known  under  the  name  of  the  Oreto ;  she  was 
a  screw  gun-boat,  of  700  tons  burden,  with  two  funnels  and  three  mast« ; 
she  was  onlered  from  Fawcett,  Preston  and  Co.,  of  Liverpool,  by  Bul- 
lock, military  agent  of  the  insurgent  States,  soon  after  his  arrival  in 
England,  in  the  course  of  the  summer  of  1861. 

2,  Eep resell tati on  of  the  American  minister,  Adams,  to  Lord  Russell, 
dated  February  18,  1862,  founded  upon  a  communication  made  to  him 
by  Dudley,  the  American  consul  at  Liverpool,  and  describing  the  Oreto 
as  a  "  war- steamer,"  intended  to  commit  hostilities  against  the  United 
States,  naming  also  the  persons  who  had  t-aken  part  in  the  ordering  of 
tJie  vessel,  declaring  that  Fraser,  Trenholm  &  Co.,  of  Liverpool,  (ttnan- 
cial  agents  of  the  insurgent  States,)  had  advancwl  tlio  funds,  and  that, 
if  necessary,  he  would  produce  further  evidence. 

Proposition  de  M.  Staempfli  aur  la  formuJe  Wiiifrodaetioa  dc  Facte  dii  jagemeHi. 

Le  tribunal  d'arbitrago  dans  1»  questiou  tie  TAlabama,  institai?  on  vertn  flu  traits 
de  Washinfitoii  flu  8  niai  1S71,  aprfes  avoir  pria  ooniiaiBsauoe  de  ce  traiW  efc  des 
m^moiree,  r6t>liqueHet  plaidoyers,  aiiisiqiiode  toualesappelld^^^eeetdl'Spit■cesiL^a]^pui, 
prfoenWs  pat  lua  deus  gouvernements  intSress^s,  a  trouv^  et  arrets  ce  qiii  «sC  couaisue 
dans  le  pr^aeut  acte  du  jngement. 

Lb  Fpx>rii>a. 

(A.) — FaITS   et  CONaiD^RANTS. 

sent  tenement  oompliqufis  ot  ai  varies  que,  pal- 
le  peuveut  Be  d^orire  il  part  des  ooiiaid^ rants. 
I, — CoiisinicKoH  et  ^tuipemeat  da  navire  &  Liverpool  et  so  sortie  du  port. 

1.  Ce  vaiaaeau  fut  d'abord  coonn  aona  le  nom  de  I'Oreto ;  o'^tait  uiie  oaiinoniere  it 
Mlice,  jaiijjeant  700  tonneaiix,  muoie  de  dens  clieniiiiees  et  de  trois  mits ;  il  fut  coni- 
mand6  cbez  Fawcett,  PrestOQ  et  C",  h  Liverpool,  par  Bullock,  ajrent  luilikiire  des 
6tats  inaurgfis,  peu  de  temps  aprfes  son  arrivfie  en  Aogleterre,  dana  le  oouraut  de  ]'6t6 
1861. 

2.  Exclamation  da  miniatre  amXricain,  Adama,  h  Lord  Enaaell,  en  date  du  IB  fevrier 
166^.  s'appuyant  sur  aoe  comiuunicatioa  it  lui  taite  par  Dudlej',  coaaul  aiiK^i-ioaiti  il 
Liverpool,  et  d&igoant  I'Oreto  oomme  "  steamer  de  guerre,"  destiofi  a  coinuiuttro  des 
hostilitXa  centre  les  Etats-Uiiia,  n.nnmaut  auBsi  les  persounes  qui  avaieut  pris  part  a  la 
cominande  du  navire,  declarant  que  Fraser,  Treoholm  et  C"°,  ii  Liverpool,  (agouce 
fiiianeifere  de8  6tat«  insurgfia,)  avaient  fitit  lea  avanoea  de  fonda,  et'  que,  s'll  Stait 
n&«aBaire,  il  foumirM.t  encore  des  preavos. 
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3.  The  commissioners  of  customs  at  Liverpool,  in  their  report  of  tbe 
22d  of  February,  1862,  founded  on  the  reports  of  their  agents,  state 
that  "  she  is  a  splendid  steamer,  suitable  for  a  dispatch-boat ;  she  is 
pierced  for  4  guus.  •  *  •  *  it  jippears  that  she  is  intended  for  the 
use  of  Thomas  Brothers,  of  Palermo.  *  *  •  Our  collector  states  that 
he  has  every  reason  to  believe  that  the  vessel  is  for  the  Italian  govern- 
ment." They  add  tliat  they  Ituve  giveit  special  instructions  to  watch  the 
vessel. 

4.  On  the  26th  February,  1863,  Lord  Eussell  forwards  to  Mr.  Adams 
a  copy  of  the  report  of  the  commissioners  of  customs ;  he  does  not  ask 
him  for  further  evidence,  although  it  had  been  offered  to  birn.  He  con- 
tents biiuself  with  directing  the  English  embassador  at  Turin  to  make 
inquiries  as  to  the  destination  of  the  vessel. 

5.  On  the  3d  of  March,  1862,  the  vessel  was  registered  in  the  name  of 
"Henry  Thomas,  of  Liverpool ;"  the  next  day  she  cleai'ed  lor  Palermo 
and  Jamaica;  on  the  11th  of  March,  Bullock  arrived  with  4  oflicers,  and 
immediately  went  on  board  the  vessel. 

On  the  22d  of  March,  the  Oreto  left  Liverpool  in  hailast,  with  a  crew 
of  flfty-two  men,  all  English,  with  the  exception  of  three  or  fonr,  among 
whom  there  was  a  single  American. 

At  the  same  time  the  steamer  Bahama  left  the  same  port  with  gnus, 
arms,  and  munitions,  brought  by  rail  from  Hartlepool  (on  the  east  coast 
of  England)  to  Liverpool,  where  they  were  put  on  board. 

6.  In  reply  to  the  inquiries  made  by  the  ^English  ambassador,  the 
Italian  minister  for  foreign  affairs  declared  that  he  bad  no  knowl- 
edge of  tbe  Oreto,  but  that  he  would  make  further  inquiries,  (March  1 ;) 
he,  however,  supplied  no  further  intelligence,  nor  did  the  English  am- 
bassador request  any  further  information.  According  to  Dudley's  re- 
port, the  Italian  consul  at  Liverpool  had  no  knowledge  of  the  vessel 
being  intended  for  Italy ;  the  English  authorities,  however,  made  no  in- 
quiries of  him,  or  of  the  Italian  minister  in  London. 

3.  Les  couimissaires  des  tloaanea  it  Liverpool,  da»a  leur  rapport  du  23  fiSvrier 
1S62,  ue  fundaut  snr  les  rapports  de  lenra  agents,  ounstatjeut  que  ''  o'est  uii  mngniflque 
steamer,  qui  convieudrait  pour  an  aervice  d'aviso ;  il  est  pere^  pour  quatre  eanoiiB.     .     . 

H  paralt  qu'il  est  destiniS  ^  I'tisage  do  Thomas  fi-fei'es,  do  Falonne Notre 

collecteur  li&liiro  qu'il  a  toate  ruison  de  croire  le  tiavire  destine  au  goDveriieiiient 
italiea."  lis  i^utent  qa'ila  ont  donn^  dea  iituirnelUiM  aphiales  pour  faire  aareeUler  le 
vaiaseau. 

4.  Le  3&  fSvrbr  1SS2,  Lord  RusspII  trausuiet  \  M.  Adams  oopie  dii  rapport  des 
oommiSHaires  de  la  donaae ;  il  ne  lui  demaude  point  d'antres  preuves,  Itieii  qn'ou  lui 
en  e1\t  effort.  11  se  coutetite  de  cliarger  Faciibassadeur  d'Attgleterru  fi  Turiu  de 
B'informer  do  la  destination  du  navire. 

5.  Le  3  mars  1862,  le  naiiru  fut  enregistr^   lU  nom  de  "Heitri  Thomas,  do  Liver- 

Jool;"  le  leudemain,  il  sacqiiitta  an  buieau  de  la  douane  ponr  Falermu  et  la 
nmaTque ;  le  11  mars  Bullock  arnva  a\  eo  quatre  officieis,  et  se  rendit  immi5diateuieiit 
it  bord  du  vaisseau 

Le  33  mars,  I'Oieto  ^i  fit  de  Liverpool  sui-  leat,  avee  uu  ^iiipage  de  cinguante-dens 
liommes,  tous  Anglais,  b,  1  Bxiuptlon  de  trots  ou  qaatre,  paniii  lesqnels  un  seal 
AmSricain. 

Dans  le  inSme  temps  le  vapeur  Bahama  qnJttalt  le  nx'ime  port  avec  des  canons, 
des  aritiKS  et  de*?  raunitmns  amenta  oii  eUemin  de  fer  de  Hartlepool  (e6te  oiicntale  de 
I'Angleterre)  i  Liverpool  ou  lis  furent  piis  ii  boid. 

6.  Sur  les  infomatious  demand^es  par  rambaasadeur  d'Angleterre,  lo  ministre . 
itnlien  des  affaires  ^riug&res  d^clara  qu'il  n'avait  aucime  connaisaance  do  I'Oreto, 
mais  qu'il  s'loformerait  encore,  {V'  mars ;)  il  ne  fonroU  toutefois  pas  d'autre  iiouvelle. 
et  I'ambnssadeur  d'Angleterre  ne  demanda  pas  non  pins  d'autres  reuseigtiemenla. 
lyaprfes  le  rapport  de  Dudley,  le  consul  d'ltalie  A  Liverpool  n'avait  ancune  couiiaiasauce 
que  ce  navire  fQt  destinii  ^  I'ltAlie ;  du  reste,  les  antortt^a  augtaiaes  ue  prlreut  point  de 
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7.  The  reports  of  the  English  oflBcials  showed  that  the  Oreto  Ji  as  a 
vessel  of  war. 

A  state  of  war  hatt  been  officially  recognized  as  existing  between  the 
United  States  and  the  insurgent  States,  and  the  neutrality  ot  Great 
Britain  had  been  officially  proclaimed. 

In  spite  of  this,  and  in  spite  of  the  complaints  of  Mr.  Adatns,  the  En- 
glish authorities  took  no  initiative;  they  did  not  insist  on  its  being 
proved  wliat  was  the  true  deatinjition  of  the  vessel,  nor  who  was  her 
real  owner,  who  had  ordered  her,  and  wlio  was  to  pay  for  her.  They 
did  not  insist  on  tlie  true  position  of  Fraser,  Trenholni  &  Co.  being  shown 
by  legal  proof,  did  not  tleuiand  positive  information  as  to  the  crew  of 
the  vessel,  nor  as  to  the  arrival  of  naval  officers  from  tlie  Confederate 
States. 

8.  The  special  instructions  given  for  watching  tlie  vessel  appear  not 
to  have  been  carried  onfc  or  to  have  been  without  result. 

The  colonial  authorities  were  not  notified  after  the  departure  of  the 
vessel,  and  generally  no  steps  were  taken,  notwithstanding  the  repre- 
sentations of  Mr.  Adams,  which  were  repeated  and  accompanied  by  de- 
tails furnished  by  Dudley,  under  date  of  the  2(>th  March,  1862. 

II. —  What  tooJc  pla^e  at  Nassau  up  to  the  time  of  the  acquittal  of  the  Oreto. 

9.  On  the  28tli  April,  1SC2,  the  Oreto  arrived  at  j^assau— the  Bahama 
a  few  days  later. 

Representation  made  on  the  9th  May  by  the  American  consul,  Whit- 
ing, to  the  governor;  the  attoriiev-*'eiieral  replies  "that  positive  fict-s 
are  required," 

The  authorities  make  no  ii  qu     e     he 

On  the  4th  of  May  a  fresh         eean  ndb  u 

of  witnesses ;  the  same  answ 

10.  McKillop,  captain  of  H      M  B 
"the  Oreto  is  apparently  fifct  n    an          p 

7.  Lea  rapportu  lies  offiders  ang  q         0  «       d 

gnerre. 

L'fitat  do  beiligfiranee  ontre  lea  L         U  ta      ffi  m 

THCoiiiiii,  et  la  neutrality  de  la  Gra        B  tS 

MnlgiD  cela,  ut  iiiulgriS  lea  rdcl  in 

prireat  point  d'initiBtivt) ;  elles  n'i 
desbinabiou  dn  ituvire,  quel  en  ota 
qui  dovaib  le  payer;  el1e»  n'insist 
Frasor,  Trunliolui,  ut  C'",  lie  ilenia 
I'^quipagH  du  uavire,  iii  sui'  I'ardv  & 

tj.  Lea  luatrnctioug  spooiales  don         p 
avoir  6t6  snivips,  ou  liien  Stro  reatfe 

Les  autoriti^  coloiiialee  ne  I'nr 
g€u4rai,  il  ne  fat  pris  aucuiie  men  re 
M.  Adams,  aooompaga^es  Ats  detail  D 

IL — Ce  gilt  »e  passa  d  Sassaa  juMq^'i  Vticqaliteiiteat  de  V  Orefo. 

9.  Le  3H  .T-vril  1363, 1'Oreto  artiva  h  Nassau.;  lo  Baliaraa,  qnelquea  joura  phia  tard. 
KSclamatiou  faite,   le  9  luai,  par  le  coubbI  amfirioaiu,  Wliitiug,  an  gonveTOOUV ; 

I'attorney-jjeueral  riSpond  "  qa'il  faat  de»  fails  posWfs," 

Le3  auKiritda  ne  font  d'elles-mSnies  anouue  euquSte. 

Le  4  luai,  ueuvelle  r^clumation,  accompagn^e  de  dfpositiuns  de  t^oioins;  nif^me 
rSpoaae. 

10.  MoKillop,  oapitaine  du  navire  de  la  niarine  royale  le  Bnlldoj;,  rapporte  que 
"I'Orato  86  pr^f  are  et  se  diapoae,  selou  li^s  appiireuces,  en  bfttiment  de  guerae."  i 

"lie 


r,  rapporw  que 
^uerae-"  1 
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In  conseqiienee  of  this  report,  the  vessel  is  watched  by  a  ship  of  war. 

Oq  the  8th  June  McKillop  again  reports,  "  that  he  has  vinited  and  ex- 
amined the  vessel,  tltat  she  is  Jilted  for  tear  purposes,  that  she  has  fittings  at 
variance  with  the  character  of  a  merchant-vesselP 

Ou  the  9th  of  Juno  the  lading  of  the  vessel  begins;  among  other 
things,  arms  and  mnnitions  are  placed  on  board  her;  on  the  10th,  how- 
ever, the  cargo  is  discharged,  and  the  vessel  clears  out  in  ballast  for 
Havana. 

11.  Ee[)ort  of  Hickle.v,  commander  of  the  Greyhound,  signed  by  all 
the  ofiieers  and  men  of  his  vessel,  the  13th  June,  186:3. 

"The  Oreto  is  iu  every  respect  fitted  out  as  a  man-of-war,  on  the 
principle  of  dispatch  gun-vessels  in  the  English  navy," 

Nevertheless  the  attorney-general  states  that  he  does  not  think  that 
the  seizure  of  the  vessel  would  be  jnstiflable. 

12.  On  the  15th  June  the  crew  leave  the  Oreto,  because  her  destina- 
tion is  not  certain. 

On  the  17th  June,  in  the  morning,  ('ommander  Hickley  seizes  the 
vessel,  but  releases  her  at  once,  the  attorney-general  being  of  opinion 
that  there  is  not  suffleieiit  evidence. 

The  same  day,  however,  the  seizure  is  renewed,  with  the  sanction  of 
the  governor. 

13.  Thereupon  a  judicial  inquiry  is  commenced,  from  which  it  appears 
that  the  vessel  is  consigned  by  Fraser,  Trenholm  &  Co.,  (fiuancial 
agents  of  the  insurgent  States  in  England,)  to  Adderley  &  Co.,  (com- 
memul  ageucy  of  the  insurgents,)  at  Nassau. 

Ou  the  2d  of  August,  186:*,  the  Oreto  was  acquitted;  still,  however, 
"as  there  existed  grave  suspicions"  without  costs  or  indemnity  being 
granted.  "What  took  place,"  says  the  judgment,  "before  the  arrival 
of  the  Oreto  at  Nassau,  can  only  be  admitted  by  way  of  elucidation  or 
exidanation,"  a  theory  which  the  British  case  itself  admits  to  be  erro- 
neous. 

14.  The  course  of  action  of  the  authorities  at  Nassau,  the  proceedings 

I.  la  suite  Ae  ee  rapport,  on  fiut  eutveiller  co  navice  par  iiii  vaissenii  de  guerre. 

Le  S  juiD,  McKillop  rapporte  de  nouveani  "qa'ii  a  fait  la  risUe  et  rexaiueii  dii  vaigaeaif, 
qii'il  eat  dhponi  pour  dea  usages  do  gaerre,  qa'il  g  a  dea  iHslallalioiia  qui  lie  repOHdent  pas 
ail  caraclirt  d'liii  vais»eaa  mariAand." 

L«9ji[iu,  on  couiuience  ili  uliarger  Ic  naviro;  ou  y  embarqne  oiitr'nntres  (Ics  anues  et 
dea  iimuitioos ;  cependaiit,  le  10,  ou  decliarge  la  caigaiaon  ot  le  unviro  a'awinitte  sur 
Itat  pour  la  Havane. 

II.  Rapport  de  Hickley,  ciomDiaiidftiit  tiu  Greyliouud,  sign<?  par  tons  ifis  oHioiers  ot 
ciuptn.V^  de  Bou  vaissuaalo  13juiu  18G^: 

"  yOreto  eat,  sous  tous  leu  rapports,  ariuii  en  batimeut  do  guerre,  d'apri's  le  syatfcme 
des  cauouui^rea-aviaoa  de  la  mariue  auglaise." 

Poartaut  J'attoniey-generaldficlare  q^u'll  oeoroit  pasqae  I'ou  paisaejastifier  lasaisie 
du  vaisaeau. 

13.  Le  15  jain,  I'^qiiipage  quitte  I'Oreto,  parce  que  la  destiuation  du  uavire  ii'eat  pas 

Le  17  JLiiu,  au  njatiu,  le  commandant  Hickley  saialt  le  vaissenu,  mais  le  reiiXche  ans- 
situt,  Tattoruey-geueral  otaat  d'avis  qu'il  u'y  avail  pas  de  preuves  sufflsautes. 

Toutel'oin,  Jomejpejonr,  ourenouvellelaBaisieaveolaBanolioii  du  gonvernenr. 

13.  Li-dessus,  commeucement  d'eiiqii6te  Judieiare,  de  laqui^Jle  11  r^salte  qae  le  vais- 
seau  est  coiiaign^  par  Fraser,  Treuliolui  et  C"  (agents  fiaauciera  dea  iusnrg»Ss  en  An- 
gleterre)  a  Adderly  et  C  (agence  coiamerciale  dea  insurgSs)  a  Haasaa. 

Le  2  aollt  1862,  I'Oreto  futacquittfi;  muis  toiitefois,  ''oomme  il  esistait  de  siSrieuj; 
soup^ons,"  saus  adjudioation  de  d^peus  ai  d'indemnit^.  "Ce  qui  ae  pasaa,"  dit  le 
jageuient,  "  avant  I'arriv^e  de  I'Oreto  4,  Nassaa  no  peat  Ure  adtnis  qu'i  litre  d'i5clair- 
ciaseiuents  on  d'explicationa" — th^orie  que  le  m^moire  britannique  qualifie  Ini-mSine 
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and  the  judgment  in  this  matter,  exliibit  in  particular  the  followiug 
defaults  aud  acts  of  negligence. 

No  initiative  was  taken  to  procure  evidence ; 

2S"o  account  was  taken  of  the  reports  of  the  officers  of  tlie  tleot; 

No  account  was  taken  of  tbe  previous  Iristory  of  the  Oreto; 

The  e\idence  heard  was  imperfect;  MafBt,  commander  of  the  Oreto, 
was  not  heard  at  all ;  as  witnesses  on  behalf  of  the  Grown,  persons  be- 
longing to  the  vessel  under  trial  only  were  heard ;  as  witness  for  the 
defense,  a  partner  in  the  interested  house  of  Adderley  &  Co.,  and,  so  far 
as  appears  in  the  minutes,  none  of  these  depositions  were  sworn  to. 

15.  The  fact  of  the  omission  to  transmit  instructions  in  time  to  the 
colonial  authorities  also  operated  disadvantageonsly,  in  regard  to  what 
took  place  at  Hassan. 

The  authorities  at  Nassau  were  not,  from  the  first,  informed  of  the 
previous  history  of  the  Oreto,  nor  of  the  views  of  the  government. 

The  judicial  acquittal  of  the  Oreto  at  Nassau  took  place  without  wait- 
ing for  the  approval  of  her  seizure,  and  tor  the  instructions  which  had 
been  sent  from  London,  and  which  were  still  on  their  way. 

16.  The  objection  that  the  judicial  decisiou  at  Nassau  relieves  Great 
Britain  of  all  responsibility  cannot  be  maintained.  As  regards  the  in- 
ternal (or  municipal)  law,  the  judgment  is  valid;  but  as  far  as  inter 
national  law  is  concerned,  it  does  not  alter  the  position  of  Great  Britain. 

Til. —  What  toolc  place  subsequently  at  the  Bahamas  immediately  after  the 
acquittal. — Armament  and  eqtiipment. 

17.  Enlistment  of  forty  men  of  the  crew  at  Nassau,  (according  to 
the  British  case  itself,  the  Oreto  cleared  on  the  7th  of  August,  with 
flfty-two  men,  for  St.  John's,  New  Brunswick.) 

She  is  provided  with  guns,  munitions,  &c.,  with  the  aid  of  the  English 

cette  affaire  Wmoignent  parti cali^reiiient  des  actes  de  nSgligeuoe  et  dea  defauts  sui- 

Nulle  iDitJative  en  vue  de  se  procnrer  des  preuTes ; 

Nul  compte  tenn  des  rapports  des  ufiiciers  de  la  fintto ; 

Nul  compte  tenn  des  prdc^dents  do  rOroto ; 

lucomplMe  audittou  ile  tftiioiufl:  MaiBt,  cominaudant  de  I'Oretio,  ne  fut  point  en- 
tendn ;  co:ume  ttJmoins  dans  Fiut^i'St  de  la  coiiroune,  on  D'ent«ndit  qae  des  personues 
apparteuant  au  navire  inculpS ;  couime  t^moin  ft  di^bargc,  un  assnci^  de  la  muison  in- 
tlress^e  de  Adderley  et  C>°;  et  antantqu'il  appert  dans  lea  nctos,  tontea  oes  depositions 
furent  non  ftsserineut^ea. 

15.  Le  fait  i^ue,  de  Loudree,  Von  otnit  de  commiiniqner  fi  temps  dee  iustruotions 
aus  autorit^s  colouiales,  eut  nn  effet  ^galement  dSsavantageus  anr  ee  qni  se  passa  it 
Naaaan : 

Lea  autorit^  de  Nassaa  n'^taient  pas,  d^  I'aljord,  instroites  des  pri^eddents  de 
I'Oreto  ni  de  la  manifere  de  voic  da  ministiirB ; 

I/acquittetnent  jndiciaive  de  I'Oroto  h  Nassau  se  fit  Sana  one  I'oii  etlt  attcndu  la  con- 
firmation de  la  saisie  et  les  instractious  que  Ton  unvoyait  de  Londrca  et  (ini  so  trmi- 
vaient  encore  en  cheniin. 

16.  L'objeetion  que  I'arrSt  judioiaire  de  Nassau  d&age  la  Grand e-Breta;j;ne  de  toot* 
reaitonsabilitiS  tt'est  pas  son-tenable;  via-i-vls  des  kiis  int^cicnvea,  (muiiici pales,)  le 
iugemeiit  eat  valable ;  maia  i  IMgard  du  droit  dea  gens,  11  no  oliange  pas  la  position  ile 
la  Grande-Bretagno. 

HI.— Ce  qui  »e  passa  ■uWrieurement  aux  ilea  Bakamaa,  immediaUment  aprk  Vai:quitteiiteii.t. — 
Armenunt,  egaipement. 

17.  Enrdleiuent  de  quaranteliomuiesd'i^nipageiNnsaaii,  (d'aprfesle  niiSnioive  britan- 
niqne  liii-mgine,  I'Oreto  a'acquitta  en.  douane  le  7  aoftt  avec  cinquaute-deux  homraes, 
ponr  St.  Johns,  New  Brunswick). 

n  Be  pouTToit  de  oanons,  de  munitJons,  &D.,  avec  Taide  du  vaisseau  anglais  le  Fi'iuce 
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vessel  Prince  Alfred,  wliicli  sbipped  at  the  wharf  of  Adderley  &  Co. 
the  cargo  brought  by  the  Bahama,  while  the  Oreto,  meantime,  took  in 
<!oaI  and  provisions  at  the  island  of  Providence.  Pi-om  this  latter  place 
she  towed  the  Prince  Alfred  to  Green  Cay,  where  the  transsLlpmeut  of 
the  armament  took  place. 

This  having  been  done,  she  left  for  the  coast  of  Onba,  nnder  the  name 
of  the  Florida,  and  thence  running  the  blockade  to  Mobile,  which  she 
reached  on  the  4tli  of  September,  1862. 

IS.  The  enlistment  of  the  crew  and  the  armament  of  the  Florida  at 
the  Bahamas  are  to  be  attributed  to  the  neglect  of  the  British  anthori- 
ties,  and  the  following  objections  cannot  be  considered  as  valid : 

Tiiat  the  Oreto  had  just  been  acquitted;  for  the  enlistment  and  arma- 
ment constitnted  new  acts,  and  it  was  the  more  incnnibent  upon  the 
the  authorities  to  exercise  the  strictest  vigilance,  inasmuch  as,  leaving 
all  other  circnmstauces  out  of  consideration,  the  judicial  senteuce  itself 
declared  the  vessel  to  be  under  grave  suspicion. 

That  Green  Cay  was  distant  and  little  frequented.  This  objection 
has  the  less  importance,  inasmuch  as  all  that  was  done  at  Green  Cay 
had  its  point  of  dejiarture  at  Nassau,  and  could  easily  have  been  per- 
ceived from  the  latter  place. 

There  were  no  proceedings  taken  against  the  Prince  Alfred  as  an  ac- 
cessory, in  sjiite  of  the  denunciation  and  represent-ation  of  the  American 
consul,  to  whom  it  was  thought  sufficient  to  reply  that  he  must  "produce 
evidence." 

IV. — Cruise  of  the  Florida,  and  her  repeated  sMpments  of  coal  in  British 
ports. 

1!),.  Haviug  left  Mobile,  the  Florida  returned,  on  the  26th  of  January, 
1863,  to  Nassau  Bay.  She  there  shipped  coal  for  three  months,  t-aking 
ISO  tons,  according  to  the  American  statement ;  according  to  the  British 
statement,  she  hatl  only  room  for  130  tons ;  but  the  depositions  of  wit- 
Alfred,  qui  emliarqna  tux  quai  de  Adderley  et  0°  la  cagaison  amende  par  le  Baliaraa, 
peiidaut  que,  duns  I'mtervalle,  I'Oreto  s'approviaionnait  ile  clmrbon  et  Ae  vivres  k  Pile 
de  laProvideiice;  de  oh  dernier  Biidroitilremociiua  lePriuue  Alfred  jusqu'iGriseii  Cay, 
oil  eat  liea  lo  traualiordement  de  Parinemeut. 

Cela  fait,  il  part  pour  les  cOtee  de  Cuba,  sons  le  nom  de  "le  Florida,"  et  de  li,  eu  tra^ 
versant  le  blocus,  pour  Mobile,  oik  il  atriva  le  4  septeiiibre  1862. 

18.  I/eDrOlemeut  He  1'Squ.ipage  et  I'aruiemeut  du  Florida  aux  Baliaraas  aout  impn- 
tablea  &  la  iiiS^ligeuce  des  uutoiit^  britauuiqnes,  et  I'onue  peut  cousiderer  comme 
fond^B  les  objeutiou  saivautos : 

le  I'Oreto  venalt  d'etre  acqnittd ;  {car  l'etir61enieat  et  I'armenent  conatitaaieut  do 
eaus  fiuts,  et  les  autorlt-es  avaienC  d'aataut  plus  le  devoir  d'exeroer  une  rigoareuae 
attention,  que,  abstraotioa  iiiite  do  tontes  les  aiitcescireouatauoeB,  Tarrfit  judieiaire 
dt^clarait  lui-m^nie  le  uavire  Burieasemeut  suspect ;) 

Que  Greea  Caj'  ^tait  oloigne  et  peu  frdqueutfi;  (cette  objection  est  d'autaut  moius 
iniportante  que  tout  ce  qui  se  St  a  Green  Cay  partit  de  Nassau,  et  pouvait  fort  bien 
a'apercevoir  depiiis  ce  deruier  endroit.) 

II  n'y  ent  point  d'enquftte  Boulevde  centre  le  Prince  Alfred  comme  complice,  malgr^ 
la  denonciatioii  et  la  reclaoiation  dn  consul  am€rieaiu,  auquel  on  se  cuuteuta  de  r^poa- 
dte  qu'il  devait  ■'  ddpoaer  dea  preuves." 

IV. — Croisiii'e  du  Florida  et  ses  a^rofisionneinents   rMleres  de  chm-boii  dans  des  poiis 
britanniqaea. 

19.  Parti  de  Mobile,  le  Florida  revient,  le  26  Janvier  1863,  dans  la  baie  de  Nassau ; 
il  y  fait  du  charbon  pouv  trois  mois,  en  prend  180  tonneanx,  d'aprts  I'espos^  am^ricaiii ; 
il  u'aurait  eu  place  que  pour  130  tonaeans,  d'aprfea  I'esposfi  anglais ;  mais  des  ddpoBi- 
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nesses  state  that  tliere  was  coal  placed  on  the  deck  and  everywhere  oa 
hoard. 

Aceoi'ding  to  the  report  of  English  experts,  she  required  46  tons  to 
return  to  Wiliaington,  the  nearest  port  of  the  insurgents. 

At  the  end  of  thirty-six  hoars'  stay,  (the  British  case  says  twenty-six 
hours)  she  sails  off  again  on  a  cruise,  and  destroys  a  certain  number  of 
American  vessels. 

20.  On  the  24th  February,  1863,  she  enters  the  British  port  of  Earba- 
does,  and  there  ships  100  tons  of  coal. 

21.  On  the  16th  July  she  reaches  St.  George,  the  port  of  Bermuda, 
stays  there  nine  days,  takes  in  a  complete  supply  of  coal,  and  sets  off 
again  for  Brest;  during  this  voyage  more  vessels  are  destroyed. 

22.  On  the  13th  April,  1864,  she  again  touches  at  Bermuda,  but  only, 
it  was  said,  for  the  purpose  of  landing  a  sick  officer ;  she  only  remaiued 
there  a  few  hours,  but  reappeared  on  the  18th  July,  1864,  and  requested 
to  be  admitted  to  effect  some  repairs  and  to  ship  some  coal ;  she  obtained 
permission  for  five  days,  but  staid  nine;  fraudulent  shipment  of  coal 
to  the  amount  of  150  tons ;  she  cruised  for  several  days  in  siglit  of  the 
island  j  the  officers  on  the  naval  station  saw  all  tliis,  but  took  no  steps. 

She  destroyed  more  American  ships. 

23.  On  the  7th  of  October,  1864,  she  closed  her  career  in  the  jjort  of 
Bahia. 

24.  The  repeated  supplies  of  coal  which  we  have  just  mentioned  are, 
in  the  first  place,  an  infraction  of  municipal  taw  and  of  the  British  reg- 
ulations; especially — 

Of  the  circular  of  the  31st  of  January,  18G2,  which,  at  the  time  these 
events  took  place,  had  been  for  a  long  time  published  in  all  the  colonies, 
and  of  the  esplanatory  instructions  bearing  date  the  16th  July,  1863, 
addressed  to  the  governors  of  the  West  Indian  colonies,  and  known  at 
least  during  a  portion  of  the  same  time. 

They  are,  in  particular,  coiitrai'y  to  the  second  rule  of  the  treaty 

tions  (le  t^moins  conatatent  qii'il  y  avait  dn  charbon  <Wposfi  sur  le  pout  at  partoiit  fi 

All  dire  des  experte  anglais,  D  !ui  en  anrait  fallu  46  tonneaux  pour  retourDer  ft  Wil- 
miugton,  port  insurgd  le  plus  proohe. 

Aw  bout  de  trente-Bix  heures  de  s^jour,  (I'espos^  anglais  dit  viugt-six  Leurea,)  il 
repart  pour  eroiaer,  et  d^tniit  uii  certain  nombre  de  vaiaseaus  am^ricams. 

20.  I*  24  fi^vrier  1863,  ii  entre  an  port  britauuique  do  Barbade  et  y  einbarqne  100 
touneaus  de  charlion. 

21,  Le  16  iuiUet,  il  arrive  h  St.-Georses,  port  dea  BBrmndee,  y  si?joiinie  neuf  jonrs,  y 
~  '      ncompletapproTiBioD[iementdecliaiboo,et  repart  pour  Brest;  peudautco  vojai^e, 

.  elles  doatructions  de  vaisaeaux. 

I.  Le  13  avrll  1861,  il  touohe  de  nonVeaiix  h  Bermude,  luais  nniiiueiDeiit,  disait-i!, 
daus  le  but  lie  mettle  k  terre  un  ofiicier  malade ;  il  u'y  resta  que  qiielques  heures,  uiais 
y  reparut  le  13  Juin  1864,  demanda  d'etre  admia  pour  faire  des  reparationa  et  embnr- 
quer  dn  cliarbou;  il  obtiut  permission  pour  cinq  jours,  mais  eu  lesta  iiciif ;  eiuburigiie- 
ment  fraiiduJeui  de  cbarbon,  iuaqn'ii  150  tonneanx;  il  eroisa  jilusieuis  jours  en  viie 
de  I'lle;  lefi  officiem  anx  atationa  maritimes  voyaieut  tout,  niaU  un  pi'ircut  auuiine 
niesnre. 

II  d£truisit  encore  des  navires  amdricains, 

33.  Le  7  oct«bre  1864,  il  temiina  aa  canicre  dans  le  port  de  Bnhia. 

24.  Lea  approTisionnemeuta  r^it^rfe  de  eharbon,  que  noua  veuons  de  uieutiouuor, 
sont,  en  premier  lieu,  utie  infraction  auxlciia  munJcipalea  et  ausr&gleuicuts  de  la  Graude- 
Bretagne,  notainmeDt : 

A  la  circnlaire  dn  31  Janvier  1862,  qni,  i  I'^poque  oil  ces  faits  so  pass&reut,  Stait 


depuia  longtempB  proclam^e  dans  tontea  lea  colonies,  et  aux  iustructioua  oxplicativKS 
adress€ea,  soua  la  date  du  16  juillet  186.3,  aas  gonvemenrs  dea  colonies  des  Iiuleii  Occi- 
dentalea  et  connuea  an  moios  pendaut  nue  partio  de  la  m€me  p^riodo ; 
lis  gout  anrtout  en  disaccord  avec  la  2'  rogle  du  trait<5,  d'apria  laqucllo  un  ^tat 
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according  to  which  a  nentral  state  may  not  allow  its  ports  to  servo  as  a 
base  of  operations  for  carrying  on  war  or  cruising, 

25.  The  objections  made  by  Great  Britain,  that  the  cruises  of  the 
Florida  and  the  depredations  committed  by  that  vessel  took  place  only 
after  she  had  run  the  blockade,  and  that  there  had  been  negligence  on 
the  part  of  the  American  officers  charged  with  the  maintenance  of  the 
blockade,  are  not  such  as  to  release  Great  Britain  trom  the  responsibility 
of  her  own  negligence;  this  last  was  the  primary  and  sole  cause  not  only 
of  her  rumiing  the  blockade,  but  also  of  all  the  hostilities  committed  by 
the  Florida  against  the  United  States ;  and  the  assumed  negligence  of 
the  officers  who  maintained  the  blockade  is,  moreover,  not  proved  any 
more  than  the  further  assertion  that  the  armament  and  equipment  of 
the  Florida  took  place  in  the  port  of  Mobile. 

26.  The  further  objection,  made  on  the  same  side,  that  equfil  facilities 
of  supply  were  accorded  to  vessels  of  the  United  States,  among  otiiers 
to  the  San  Jacinto,  is  equally  immaterial  and,  besides,  according  to  the 
American  case,  it  is  not  founded  on  fact,  at  least  as  far  as  the  San  Jacinto 
is  concerned. 

y. — Armament  and  equipment  of  tendem. 

27.  In  the  courseof  her  cruise,  the  Florida  supplied  officers  and  crews 
to  the  followiog  tenders: 

On  the  6th  May,  1863,  the  Clarence  was  captured  off  the  Brazilian 
coast,  and  was  supplied  with  guns  and  with  a  crew.  She  destroyed 
several  vessels. 

On  the  loth  June,  the  Clarence  captured  the  Tacony ;  the  Clarence 
waa  destroyed,  and  the  Tacony  transformed  into  a  tender;  the  latter 
also  destroyed  several  vessels. 

Oh  the  25th  June,  the  Tacony  captured  the  Archer,  which  was  trans- 
formed into  a  tender,  and  the  Tacony  was  burnt.  The  Archer  destroyed 
the  Caleb  Cushing,  a  United  States  coast-guard  vessel. 

neutre  ne  doit  pas  Bouffrir  que  aea  potts  setvent  de  base  d'op^atinnH  pour  faire  la  guerre 

25.  Les  objections  faites  par  la  Oraude-Bretagne,  que  les  conrses  dn  Florida  et  les 
deBtructious  cotumises  par  co  navire  eureiit  lieu  seiitenieut  aprfes  tin'il  eut  frauolii  le 
blocas,  et  qii'il  j  eat  n^ligence  de  la  pait  des  ofdciers  amiSricaiiis  cliargiSs  de  gardei' 
le  blocns,  ne  sont  pas  de  nature  h,  pouvoir  diSchargei  la  Giande-Bretague  de  la 
respoDsabilit^  ponr  ces  propres  mSj^ligeucea,  celles-ci  ^taut  la  premiere  et  eeule  cause, 
non-Beulemeut  de  la  ti-aversde  du  blocns,  mais  encore  de  tontea  lea  hostilit^s  comuiisea 
par  le  riorida  centre  les  Etats-Unis;  et  la  pr^teudue  negligence  des  officiers  charges 
du  garder  le  bloona  n'eat  d'aiUeuts  pas  oonslatfie,  pas  pine  qne  I'assertion  ulterieute  que 
Farmement  et  I'dquipement  du  Florida  se  soit  fait  dans  le  port  de  Mobile. 

3G.  ^objection  ult'Ji'ienre,  faite  de  la  mfirae  part,  que  I'on  a^jcorda  lea  m6mea  faeilites 
d'approvisionnement  aus  vaiaaeans  des  Etats-Unis,  entr'antres  an.  San  Jaeinto,  eat 
egalement  aana  importance;  et  en  outre,  d'apr&s  I'expos^  amiSrioain,  elle  n'est  pas  fondce 
sur  des  faita,  du  nioius  pour  ce  qui  conceme  le  San  Jacinto. 

V. — Arraement  et  Sqaipetnent  de  navires  anxUiaires,  <teinlerg,) 

27.  Durant  le  conrs  de  sa  oroiaifere,  le  Florida  fournit  des  ofSciers  et  des  (Equipages 
aux  vaiaseanx  auxiliaires  suivants : 

"Le6niail863,le Clarence  fut  capture  Bxir  les cdtesduBr^sil  etfutmnnide canons 
et  d'un  Sqnipage ;  Q  d^truisit  plnsieurs  vaiaaeanx ; 

"Le  10  juin,  le  Clai'cnoe  oaptura  le  Tacony;  le  Clarence  fut  d^truit  et  le  Tacony 
transforine  en  tender ;  ce  dernier  d^truisit  Egalement  plusieurs  vaisseanx ; 

"Le  35  juin,  le  Taconj  captiira  I'Arcber,  qui  fut  tranaform^  ea  tenSer,  et  le 
Tacony  fut  bride.  L'Atcier  dfittuisit  le  Caleb  Cnsbing,  vaisseau  garde-cOtes  dea 
£tat8-Unis." 
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With  regard  to  the  question  of  responsibility,  it  is  ueedless  to  say- 
that  teuders  are  subjeut  to  tiie  same  rules  as  the  principal  vessel. 

(B.) — SirMJIAEY. 

(a.)  In  regard  to  the  construction,  fitting  out,  and  equipment  of  the 
Oreto  at  Liverpool,  and  to  her  departure  trom  that  port,  in  regard  also 
to  the  departure  of  tlie  BaJiania,  laden  with  aims  for  the  Oreto,  which 
took  place  shortly  afterward,  the  British  authorities  failed  to  use  "  due 
d!!igence"ln  the  fulflllment  of  the  duties  of  neutrality,  particularly  also  in 
tliat  they  neither  communicated  with  nor  sent  instructions  to  the  colo- 
nial authorities  with  respect  to  these  vessels. 

(ii.)  It  is  the  same  with  regard  to  the  events  which  took  place  at  Nas- 
sau ;  there  was  negligence  especially  in  the  absence  of  all  initiative  to 
ascertain  the  truth,  in  the  defective  nature  of  the  judicial  proceedings, 
and,  the  Oreto  having  been  acquitted,  in  the  absence  of  all  control,  and 
of  all  watch  over.her  proceedings,  which  alone  rendered  it  possible  for  this 
vessel  to  be  armed  and  equipped  in  British  waters ;  and,  furthermore, 
tliere  was  again  negligence  in  that,  after  communications  and  instruc- 
tion had  been  received,  no  proceedings  were  taken,  when  the  opportu- 
nity offered,  against  the  guilty  vessel,  on  the  charge  of  acts  in  viola- 
tion of  the  neutrality  of  Great  Britain. 

(e.)  It  is  the  same  also  with  regard  to  the  fact  that,  on  several  occa- 
sions, the  vessel  known  thencetbrth  by  tlie  name  of  the  Florida  was 
permitted  to  supply  herself  with  coal  in  such  quantities  that,  each  tinje, 
she  was  enabled  to  undertake  a  fresh  cruise. 

III. — THE  ALABAMA. 

(A,)— Facts. 

1. —  What  toolc  place  up  to  the  time  when  this  vessel  escaped  from  LirerpooL 

1.  She  was  ordered  at  Liverpool,  the  plans  were  accepted,  and  the 


(B.)— KfiSUMfi. 

a)  Lore  de  la  ooTistmetioD,  do  la  pr^^paration  ot  de  I'^qnipement  ile  TOrcto  ii  Liver 
pool,  et  lore  de  sa  sortie  du  port,  de  iu£uie  que  ioi's  de  la  surtiu  qai  out  lii;u  pea  de 
teiups  aprfea  du  Baiiaraa,  ohargj;  dea  armes  de  i'Oreto,  les  antoiitiSs  britauiiLqnes  out 
ui-glig6  d'emploj^er  les  "  dnea  diligences  "  dans  le  maintieu  des  devoirs  de  la  neutrality, 
DOtniiiment  anssi  en  ce  qu'ellee  n'ont  fait  aucniie  conimiinicatioa  ni  eiivoyo  d'iustruc- 
tioiis  aux  antorit^a  eolonialea  relativement  i  ces  vaisseaux. 

b)  II  en  eat  de  mSme  jionr  ce  qui  coucerne  lea  faits  arrives  h  Naasan ;  il  j  ent  aurtnnt 
u^jjligeiice :  dans  I'absenoe  de  toute  iiiitiativepour€tal)lir  la  virile,  dana  la  maniere 
del'ectneuee  de  procfider  eu  jaetice,  et,raoqiiittenient  de  I'ttreto  ayant  eulieu,  daiia 
I'aUsence  de  tout  contrflle  et  de  toute  surveillance  de  la  coiiduite  de  I'Oceto,  (ce  qui 
seul  fonmit  ^  ee  vaisaeau  la  poasibilitfi  de  s'armer  et  de  a'dquiper  dims  les  eaux  britau- 
niques,)  et  alore^  m£me  11  y  eut  enoore  ii^gligeuce  en  ce  que,  apr6s  avoir  re(a  dea  com- 
111  uui  cot  ions  et  dea  inatmctiona,  on  lie  procMa  pas,  le  ctto  ^hdant,  centre  le  vaisMean 
coupaWe,  sous  I'imputation  d'aotes  de  violation  de  la  neutrality  de  la  Grande- Bretagne. 

e)  11  en  est  de  ni6nie  encore  pour  00  qai  coDceriie  le  fait  d'avoir  tolirfi  i  pluaieiire 
reprises  que  le  vaisaeau,  connu  dfe*  lors  sons  le  nom  de  "  le  Florida,"  s' appro viaioiiuM 
de  eliai'bon  en  quantite  telle  que,  ohaque  fois,  il  ponvait  entreprendre  de  nuavollta 

l'axibama. 

(A.)— Faits. 

l.—Ce  qai  se  passa  Juaqa'au  woiJiCTt  ou  ce  vaUseau  s'^happa  de  Liverpool. 

1.  II  fut  comniaQd^  k  Liverpool,  lea  plans  en  fureut  accept^s  et  le  mai'cli^  fut  siga€ 

Ho.Bdb,  Google 


OPINIONS    OF   MR,    ST.1!MPFLI,  117 

contract  signed  by  Bullock,  the  9th  October,  1S61 ;  her  engines  were  of 
300  horsepower ;  she  was  i)ierced  for  six  32-poumier  broad  ^^ ^ 

side  guQs;  she  was  farther  provided  with  two  pivot-gnns, 
the  one  a  rifled  100-pounder,  the  other  an  8-inch  smooth-bore  gun. 
On  the  15th  May  she  was  launched  under  the  name  of  the  "  290." 

2.  Ou  the  23d  June,  1802,  Mr,  Adams's  first  represmtation  to  Lord  Sits- 
.  sell,  stating  that  she  was  a  vessel  of  war,  and  that  her  departure  must 

be  stoppetl ;   it  was  declared  that  this  vessel  was  not  intended  for 
operations  against  the  United  States. 

3.  June  25,  this  remonstrance  is  transmitted  hy  Lord  Eussell  to  the 
secretary  to  the  treasury ; 

To  the  law-oflicers  of  the  Crown ; 

The  secretary  to  the  treasury  forivards  it  to  the  commissioners  of 
customs ; 
These  latter  to  the  collector. 

4.  The  law-officers  of  the  Crown  report  to  Lord  Russell,  June  30,  as 
follows :  "  If  the  facts  alleged  by  Mr.  Adams  are  in  accordance  with 
truth,  it  is  a  manifest  violation  of  the  foreign-enlistment  iict,  •  •  *  but 
evidence  is  necessary.  They  further  advise  Lord  Eussell  to  inform  Mr. 
Adams  that  tlie  government  will  investigate  the  case." 

5.  The  collector  reports  to  the  commissioners  of  customs,  and  the 
latter,  relying  on  his  statement,  report  in  their  turn  to  the  treasury, 
ou  the  Ist  July,  that — 

She  is  intended  for  warlike  purposes ; 

Several  powder-canisters  are  on  board,  but  no  guns : 

Slio  is  built  for  ft  foreign  govemniuiit,  a  fact  wliicb  is  not  denied  by  Messrs,  T.airil ; 
bnt  tlioydo  not  appear  disposed  to  reply  to  any  questions  respeo ting  the  future  destiua- 
tion  of  tbe  veaael  nCter  sbe  leaves  Liverpool. 

The  agents  have  no  otlier  reliable  source  of  information. 

The  consul  shonld  oommuuicate  all  the  docuTueiits  iu  his  possession. 

The  offieiaU  at  JMet-pool  trill  ketp  a  strict  loafcA  on  the  vessel. 

6.  July  4, 1862,  Lord  Eussell  transmits  these  reports  to  Sir.  Adams, 
and  informs  him,  among  other  things — 

par  Bulloek  le  9  oetobre  1861;   machines  de  la  force  de  300  clievaux,  perciS  du  six 
canons,  de*2,Biir  lea  cfltes;  arni6  en  outre  de  dens  eaiioiieil  pivot,  doiit  I'uu  ray^de  100 
livres  et  I'autre  lisse  ile  S  puucea. 
Le  15  mai,  il  fut  mis  k  I'eau  sons  le  nom  de  "  290." 

2.  ]je  23  juln  19&2,  iirvaiiire  TMaatatioa  d'Adama  A  Lord  Hiissell,  disant  qne  c'etnit  iin 
vaisseail  de  gnerre,  iju'il  fallait  en  ari'^ter  I'exp^itiou;  ou  coiistata  qne  ce  biUiuieut 
n'^tait  pas  destind  h  op<5rer  centre  lea  Etata-Unia. 

3.  Le  25  juin,  cette  rddamation  est  tranamiee  par  Lord  Kussell  au  secretaire  de  la 
trfeorerie ; 

Aax  jurisconsnltea  de  la  conronne; 

Le  seerdtaire  Ae  la  tr^eoreiie  la  transmet  aux  commissaires  de  donanes ; 

CenK-oi  au  coUecteiir, 

4.  Lea  iuriaconsnites  de  la  conronne  font  rapport  it  Lord  Knssell  le  30  jnin.  disant  r 
"  Si  les  faits  prdsent^  par  M.  Adams  s'acconlent  avec  la  vdrit^,  c'est  iiiie  vioialion 
manifeste  du  foreign-eaJislment  act,  .  .  .  mats  il  fast  dea  pretixea.  Ila  conseillent 
d'aillenrs  ^  Lord  Rnsaell  de  comniuiLiqner  il  H.  Adame  que  le  goHvemetaeiit  va  e'eiiqiu-rir 
de  I'affaire." 

5.  Le  colleotenr  fait  rapport  a 

aur  sa  d^laratioii,  rnpportent  &  leur  toui,  le  1' 

"  Est  destind  il  des  uaagca  de  gnerre ; 

"Plusieura  boltea  h  pondre  embarqu^es,  maia  pas  de  canons. 

"  Pour  un  gouveniement  stranger,  ce  qni  n'est  pas  nid  par  MM.  Laird ;  mais  ils  ne 
paraiasent  pas  dlsposds  k  r^pondre  h  auenne  question  relative  h  la  destination  futiiie 
dn  vaisseau,  lorsqn'il  aura  qnittfi  le  port  de  Liverpool. 

"Lea  agents  n'ont  point  o'antre  souroe  de  renaeignements  certaina. 

"  Le  eonsnl  devrait  commuaiqaei  toua  les  doonmenta  qu'll  poasf^de. 

"  Lb»  officiera  de  Liverpool  exereeront  wne  striole  surveiUanee  anr  le  raksean." 

6.  Le  4  juillet  1862,  I^ord  Kussell  transmet  ces  rapports  Jt  M.  Adams,  et  entr'autres  . 
les  points  suivaats:                                                                                             HosTed  by  LiOOglC 
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"That  the  government  will  inquire  into  the  matter;"  that  Oonsal 
Dadley  "  ought  to  communicate  the  documents  to  the  collector;  tliat 
the  officials  at  Liverpool  will  wateh  the  vessel  attentively.'" 

7.  Between  Mr.  Adams's  representation  and  Lord  Eussell's  reply, 
fifteen  days  elapsed  before  the  result  was  arrived  at  that  "  the  evidenee 
is  instifficient." 

8.  Second  effort  of  tlie  American  agents. 

9.  July  9,  1S62,  Consul  Dudley  to  the  collector;  communication  of 
documents. 

9 — 10,  The  collector  is  not  satisfied  with  them;  "  he  asks  for  legal 
evidence." 

July  10, 1863,  the  inspector  informs  the  collector  that  he  finds  the 
vessel  in  the  same  condition  as  on  the  occasion  of  his  first  visit. 

On  the  11th  the  solicitor  writes  to  the  commissioners  of  customs  that 
the  evidence  rests  on  hearsay f  that  it  is  inadmissible;  tJmt  there  is 
nothing  ivMch  amounts  to  proof  suff^ent  to  justify  a  seizure. 

On  the  15th  the  commissioners  inform  the  collector  that  there  is  not 
sufiicient  evidence  to  warrant  a  seizure. 

10.  On  the  21st  the  consnl  to  the  collector,  with  witnesses  and  sworn 
depositions,  demands  the  seizure  of  the  vessel. 

"The  collector  to  the  commissioners;  requests  instructions  by  tele- 
graph, as  the  vessel  appears  to  be  ready  for  sea,  and  may  leave  at  any 


"The  commissioners  to  the  solicitor,  for  opinion." 

On  the  22d,  the  assistant  solicitor  and  the  solicitor  to  the 


"  We  are  o 

"  The  c 

"Not  sufficient  evidence,  but  tlie  consul  may  take  proceedings  at  his  own 
risk  and  peril." 

The  same  to  the  treasury ;  communicate  documents.  Shall  the  law- 
officers  of  the  Crown  be  consulted  ? 

Hamilton  (commissioner  to  the  treasury)  to  Layard,  nnder-secretary 

"Qne  le  gouvemement  va  s'eniiu^rir  de  I'liffaire;"  que  le  consnl  Dudley  "devrait 
coraiuuniquer  au  eoUeoteur  les  douumeuta ;  que  lea  faiictioHHalres  de  Liverpool  sarceille- 
ronl  atteittivement  le  vaUaeaa." 

7.  EuCre  la  r^clamatiou  de  M.  Adams  et  la  r^poQse  de  Lord  Haasell  il  ae  passa  qamze 
jonts  pour  arriver  an  r&nltat  quo  "  le$  preuDes  ne  soat  paa  Buffisantea." 

8.  Deaxiime  easai  de»  agents  ameiieams. 

9.  Le  9  juiUet  1S62,  le  oousnl  Dudley  aa  colleoteur :  Commnui cation  dc9  dociimentB. 
9. — 10.  Le  colleoteur  ne  les  trouve  pas  suffisants ;  "  i(  dematide  des  preuees  Mgalee." 

Le  10  jnillet  ViGH,  I'lnspeotenr  aa  collooteur:  a  trouvd  le  vaiaseaa  dans  le  inSina  6tat 
qne  lora  de  ea  premiJtre  Tisite. 

Le  11,  le  BolliciteiiT  anx  oommissaireB  des  donanoB:  reposo  but  Aea  oi^^ire ;  qu'elle 
eat  inadmissible;  rlen  qui  iooale  A  dee  preaves  euffiaantes  pour  jaatifier  aim  aaisie. 

Le  15,  commissaires  an  culleoteur :  paa  saffisautes  pour  iiiatider  la  sajsie. 

10.  Le  SI,  ooDHul  an  coUectenr,  avec  t^moina  et  depositions  asBerment^eB:  demande 
la  saisie. 

"  Collectenr  anx  commlBsairea:  demande  des  instructions  par  t^legraplte,  atteadii  que 
Je  navire  paraii  pftt  dpt'endre  la  mer  et  pent  partir  k  toat  moment. 
"  Las  eommissaires  aa  solitiloi-  pour  prfiavis." 
Le  33, 1'aBsiatant  du  sollioitear  et  le  sollicitenr  nas  comniiiisaii'es : 
"Sommes  d'avis  qa'il  n'y  apaa  depreuees  infantes. 
"  Les  eommissaires  au  colleoteur : 
"Paa  de  prenves  suffiaantes,  mats  le  cousal  peut  ae  charger  des  pottraaites  a  sea  risqnea  et 

Jjiin  mSmes  il  la  tr^sorerie :  Comrannication  des  pieces.  S'il  y  aurait  lien  h,  consulter 
les  jurisconaiiltes  de  la  or * 


Hitmiltou  (commissaire  k  la  tt^sorerie)  ^  Layard,  soua-seor^taire  du  fyipign  offif 
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of  state  for  foreign  affairs:  "As  ilie  ease  may  he  considered  pressing,  I 
write  to  you  uiioMcially  to  save  time  j  it  is  said  that  the  vessel  is  very 
nearly  ready  for  seaJ" 

11.  Adams  to  lyord  Bassell :  Gommuuication  from  the  customs,  and 
Dudley's  evidence. 

July  23,  documents  received  at  the  foreign  office. 

Foreign  office  to  the  law-officers  of  the  Crown:  "To  report  their 
opinion  to  Lord  Kussell  as  soon  as  possible." 

Dudley  to  the  board  of  customs : 

Communicate8twofreshdepo8itions,M'i(Aawo2)imo»o/iIfr.  B.  P.  Coih'er, 
that  there  is  a  flagrant  violation  of  the  foreign-enlistment  act. 

The  board  of  customs  to  the  assistant  solicitor  for  opinion. 

The  assistant  solicitor  to  the  board :  the  documents  ^  not  materially 
strengthen  thecase,  hut,  in  consideration  of  the  high  position  of  Mr.  Collier, 
the  lords  commissioners  of  the  treasury  might  have  recourse  to  the  law- 
officers  of  the  Crown  for  their  opinion. 

Layard  communicates  all  these  additional  dociiments  also,  on  the  same 
day,  to  the  law-officers,  requesting  them  to  report  their  opinion  to  Lord 
Kussell  at  the  earliest  possible  moment. 

12.  On  the  morning  of  the  29th  the  law-officers  write  to  Lord  Eussell : 
Order  tlie  arrest  of  the  vessel  until  the  acctised  shall  have  p^'oved  her  desti- 
nation to  be  innocent,  TIte  order  for  her  seizure  was  immediately  seftt  to 
Liverpool. 

Dudley  informs  the  board  of  customs  on  the  28th  that  the  vessel  is 
to  sail  on  the  29th. 

13.  The  vessel  sails  during  the  night  of  the  2Sth-29th  of  July,  1862. 

14.  From  the  9th  to  the  29th,  twenty-oue  days  elapsed,  and  the  result 
of  this  delay  was,  that  the  vessel  escaped. 

II. — Measures  tnken  to  pursue  tlie  Alabama. 

15.  Two  days  after  the  escape  of  the  vessel  had  become  known,  the 
commissioners  of  customs,  on  the  31st  July,  1862,  gave  the  first  order  to 

"Comme  lecaa  pe«t  Mre  jugS  pressaitt,  jevous  ^oris  ofBcienaementponrfeonomiser  du 
teoips;  on  diiqiie  U  naFire  est,  peu  s'ea  fant,  pr^t  A  preudi'e  la  mer." 

11.  Adnina  {i  Lord  Enasell :  Communication  des  doiiaoes  et  preuves  de  Dudley. 
Le  23,  reception  dea  pifeces  B,a  foreign  office. 

Foreign  offiee  am  jurisoonaultea  de  la  courooae:  " Comm.uuiqae2  votre  opinion  il 
Lord  RaaBelL  ansaitSl  que  voiie  lepoan-e^." 

Dadley  tLu  coDseil  dus  donauea : 

Commnnioation  de  deus  nonvellea  depositions  avec  eonaaltation  de  M.  E.  P.  CoUier, 
C[n'il  y  a  violation  flagrante  AviforMgn-enliatmeal  act. 

Le  conseil  dea  donauea  £l  I'aaaiatant  solicitor  pour  pr^avis. 

L'aaaiataut  solicitor  an  coneeil !  n'apporteat  pas  «n  renfort  eaeeHtlel,  mais  vu  la  haute  po- 
sition de  M.  CoJIicr,  lea  lords  de  la  trdsoreriepourraientrecourir  aus  lumiferes  dea  juris- 
couauUea  de  la  oouronno. 

Layni-d  coinmuniquB  aussi  toutes  eea  pifeces  additionnellea  oe  jour  m6me  aas  juris- 
oouanltes,  avec  reeowniaadatiou  de  communiquer  learavis  Aana  leplus  bref  delai  a  Lord 
liasBell. 

12.  Le  29,  matin,  les  jurisconaultea  au  Comte  Rnsaell ;  recommaii^et  la  saiiie  da  vak- 
sean  juaqa'A  ce  giie  lea  aecusfy  aieiit pronv^  sa  destination  innoceiite;  ordre  desaistejiaTtit  iJu- 
m^latemmt  de  lAverpool. 

Dndley  an.  oonaeil  dea  douancs,  da  29 :  avertit  que  le  vaisseau  doit  partir  le  29, 

13.  Le  vaimeau  tort  dans  la  nuit  du  2H  au  39  jailtet  1862. 

14.  Du  9  aa  29,  il  s'-Scoula  vingt-et-nn  joura,  et  le  rfiaultat  de  ce  dflai  fat  U  fuite  du 


IL — Mesares  prises  pour  ponrauh-re  V  Alabama. 
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pursue  lier,  to  the  collectors  at  Liverpool  and  Cork  in  tlie  first  place, 
desiring  tlieni  to  seize  her  if  she  sliould  toiict  at  either  of  those  ports. 

On  the  1st  August  the  same  order  was  sent  to  the  collectors  at  Beau- 
maris and  Holyl^ofL 

On  the  2d  August  this  order  was  also  sent  to  the  governor  of  the  Ba- 
hamas, for  the  port  of  IlTassau ;  no  communications  or  instructions  were 
sent  to  any  other  British  ports  or  colonies ;  no  ships  were  dispatched  in 
pursuit  into  neighboring  British  waters. 

On  the  night  of  the  iJOth-Slstj  two  days  after  her  escape  from  Liver- 
pool, the  vessel  was  still  in  British  waters,  off  Moelfra  aiid  Anglesey. 
The  pursuit  of  the  290  in  these  waters  took  place  too  late. 

III. — The  Hercules  brings  Iter  a  crew. 

16.  The  tug  Hercules,  which  brought  back  to  Liverpool  the  Messrs. 
Laird  and  their  ladles,  who  had  accompanied  the  290,  took  on  board  at 
the  latter  port  a  certain  number  of  sailors  intended  for  the  290.  The 
collector  being  informed  of  this  fact  by  a  letter  from  Dudley,  dated  July 
30, 1862,  caused  the  Hercules  to  be  searched. 

The  officer  charged  with  the  execution  of  this  order  reported,  "  that 
there  were  on  board  a  certain  number  of  men  who  admitted  that  they 
formed  part  of  the  crew,  and  were  about  to  join  the  gun-boat." 

In  spite  of  this,  the  collector  did  not  arrest  the  Hercules. 

Although  he  had  been  ordered  to  seize  the  290,  he  did  not  even  cause 
the  Hercules  to  be  followed. 

He  wrote  about  her  to  London  by  post  instead  of  telegraphing. 

He  did  not  receive  from  London  any  instructions  witJi  rugard  to  the 
enlistment ;  he  was  only  desired  to  find  out  if  there  were  powder  and 
guns  on  board. 

The  captain  of  the  Hercules  himself  acknowledged,  on  the  Ist  of 
August,  that  he  had  "  taken  off  irom  twenty-five  to  thirty  men  who,  as 
he  believed,  were  about  to  form  part  of  the  crew  of  the  290." 

de  Liverpool  et  de  Cork,  leur  intiiuant  de  saisir  le  navire,  s'il  venait  h  aborder  il  I'nn  de 

Le  l^aoOt,  !e  mfime  ordre  fht  donniS  anx  collecteursde  Bean  maris  et  de  Holyhead. 

Le  2  aollt,  oet  ordre  fut  auasi  envoy^  au  gouvemeiir  dea  lies  Baliaoias,  iiour  le  port  <le 

Nassan;  il  u'y  eut  point  de  comniiimcationafaites.iiid'instruotiousenvoyiSes  il  d'antrts 

Sorts  et  colonies  britanniqaee  ^  il  u'yeut  point  devaiaseanx  onvoy^s  h  la  poursaite 
ans  les  eaux  britaiinig^neB  Voisines. 
Dana  la  nuit  dii  30  au  31,  deus  jonrs  aprt. 
core  dans  les  eaus  luitanniquea  de  Moelfta  t 
ces  oaux  out  lieu  trop  tard. 

lIl.^L'Herciile  am^ne  tm  ^qiilpuge, 

16.  Le  remorqiteur  I'Horcole,  qal  raniena  il  Liverpool  MM,  Laird,  construotenra  de 
navires,  et  lenrs  dames,  qui  avaient  aooompagnfi  le  ''  290,"  ombarqua  dans  ce  dernier 
port  au  certaiu  uombre  de  matelota  destinSs  an. "  230."  Le  oolleoteur,  iustruit  de  ee 
fait  par  uae  lettre  de  Dualey  Aa  30  juillet  1863,  fit  esaminer  le  uavire  I'HerouIe, 

I/offlcier  ehargd  de  I'es^cution  de  cet  ordre  rapporta  "  qu'O  y  avuit  h  l>ord  un  certain 
nombre  de  personnee  qni  admirent  qu'elles  faisaient  partie  de  I'^quipage  et  qu'elles 
aUaient  rejoindre  la  canounifere." 

Malgr^  eela,  le  collecteur  n'arrSta  point  I'Hereule. 

Lni,  qui  avait  I'ordre  de  aaisir  le  "  290,"  ne  fit  pas  m6me  snivre  I'Hercale. 

H  en  fiorivit  ft  Londres  par  la  poste,  au  lien  de  t^i^raphler. 

11  ne  rejnt  non  pins  de  Londres  aiican  ordre  relatif  a  I'enrOlement ;  on  le  chargea 
senlement  de  s'informer  s'il  y  avait  k  bord  de  la  poudre  et  des  oauons. 

Le  patron  de  I'Heronle  reconnut  lui-mfime,  le  1"  aoftt,  ''avoir  einmen^  vingt-cinq  ii 
trente  hommea,  qui,  k  ce  qn'il  oroyait,  devaient  taire  pattle  de  I'equipagejlu  "  290.'" 
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The  290  left  Moelfra  Bay  with  a  crew  of  about  eighty  men,  aud  arrived 
ott  the  10th  of  August  off  the  coast  of  Terceira. 

IV. — The  Agrippiiia  and  Baliama  bring  arms  and  coal. 

17.  Tlie  Agrippina,  Captaiu  Qniiin,  arrived  at  Terceira,  from  London, 
on  the  ISth  of  August,  1862,  having  oa  board  coal,  gnus,  and  ainmuni- 
tioD  for  the  290. 

The  Bahama,  the  same  vessel  which  was  to  have  taken  her  armament 
to  the  Florida,  next  arrived  from  Liverpool  on  the  20th  of  the  same 
month,  with  Semmes  and  other  ofiicers  of  the  Sumter  on  hoard  for  the 
200,  aud  also  guns  and  ammunition,  which  had  been  regularly  cleared 
at  the  custom-house  at  Liverpool. 

The  transshipment  of  coal,  guns,  and  ammunition  to  the  290  took  place 
from  the  20th  to  the  23d. 

On  Sunday,  August  24, 1803,  the  290  hoisted  the  insurgent  flag,  and 
took  tlie  name  of  the  Alabama. 

Bullock  and  others  returned  on  board  of  the  Bahama. 

V. — Cruise  and  cventtuil  fate  of  the  Alabama. 

18.  She  left  Terceira  for  the  West  Indies.  At  Miirtinique  the  Agrip- 
pina supplied  her  afresh  with  coal.  In  the  Gulf  of  Mexico  she  destroyed 
some  vessels  of  the  United  States  merchant  navy  aud  the  war-steamer 
Hatteras. 

On  the  18th  January,  1863,  she  arrived  at  Jamaica,  landed  her  pria- 
oTiers,  made  repairs,  and  shipped  stores.  Three  Bridsh  men-of-war 
were  in  port,  but  no  order  appears  ever  to  have  arrived  trom  London  for 
the  arrest  of  the  vessel. 

She  left  Jamaica  on  the  25th  January  for  the  coast  of  Brazil ;  at 
Bahia  slie  fell  iu  with  the  Georgia.    Thence  she  sailed  for  the  Cape  ot 

in  quatre-vingts  LoumiKS, 

IV. — U Agrippina  ei  U  Bahama  ameneat  dea  armes  et  da  charlioit. 

I^'Agrippine,  eapitnine  Quinn,  arriva,  le  18  aflflt  1863,  de  Loudres  i  Terceira,  aynnt 
a.  butd  d(i  charltoti,  des  canons  et  des  mnnitious  pour  te  "  390." 

Le  Bahama,  le  m6me  vaisaeau  qui  devait  avoir  menfi  I'armement  an  Florida,  Tint 
enenite  de  Liverpool,  le  20  da  mlime  mois,  ayant  fb  botd  Semmes  ot  d'antres  offleiers 
du  Sumter  ponr  le  "290,"  aiuai  que  des  canons  et  des  manitions,  qui  avaient  €t6 
rdgulierfemeut  acquitt^s  eii  douajie  h  Liverpool. 

Le  traiisbordemunt  du  uliarbou,  des  canons  et  des  munitions  snr  lo  "  390  "  out  lieu  du 

Dimanche,  le  24  aofit  1862,  le  "  330  "  arbora  lo  pavilion  des  insurgi5s  et  prit  le  nom  do 
Bullook  et  d'autres  revinrent  h,  bord  du  Bahama. 

V. — Crom^re  et  sort  final  de  VAlabama. 

18.  II  ^artit  de  Terceira  pour  les  lades  Occidentalea.  i  la  Martinique,  I'Agrippine 
lui  foumit  de  nonveau  du  oharlion.  Dans  le  Grolfe  du  Mesique,  il  dotruisit  dea  vals- 
Ecaux  de  la  marine  marchande  des  fitats-Unis  et  le  vapeur  de  guerre  le  Hatteras. 

Le  18  Janvier  1863,  il  arriva  ft  la  JamaTque,  y  dfiposa  ses  prisonniers,  fit  sea  rdpara- 
tious  et  embarqua  des  provisions.  Trois  vaisseaus  de  guerfe  britanniijnes  ^taient 
piifseiita;   maia  U  ne  paralt  pas  qn'il  soit  jamais  venu  de  Londresrordred'arrdterle 

II  qnitta  la  Jamaique  lo  25  Janvier  pour  se  rendre  snr  lea  cfltes  dn  Br^sU ;  il  Baliia 
il  recontra  le  Georgia,  DeUkilfit  voile  pour  le  Cap  do  Bonne  Esperauce,  et  la  33  ju^at  i 

H«»,n^_.oogle 


122  ARBITRATION   AT    GENEVA. 

G-ood  Hope,  and  on  tlie  23d  of  July  enterod  the  liarbor  of  Table  Bay. 
TLe  circumstance  which  arose  on  the  voyage  in  connection  with  tlie 
Tuscaloosa  will  be  meationed  farther  on,  under  No.  VI. 

She  left  Table  Bay  for  the  Bast  Indies,  and,  on  the  23d  December, 
18C3,  she  anchored  at  Singapore,  where  she  coaled.  On  the  20th  March, 
ISOi,  she  returned  to  Capetown,  where  she  also  coaled.  She  left  this 
l>ort  on  the  25th  March,  and  anchored  at  Cherbourg  on  the  11th  June, 
lS6i. 

It  was  on  leaving  this  port,  on  the  19th  June,  that  she  was  sunk  by 
the  United  States  man-of-war  Kearsarge. 

Part  of  the  officers  and  crew  were  saved  by  the  English  yacht  Deer- 
hound,  which  happened  to  be  in  the  neighborhood. 

VI.— y/te  tender  Tuscaloosa. 

19.  While  on  her  way  from  the  coast  of  Brazil  to  the  Cape  of  Good 
Hope,  the  Alabama  captured  the  Conrad,  a  United  States  merchant - 
vessel,  of  Philadelphia,  bound  from  Buenos  Ayres  to  New  York  with  a 
cargo  of  wool. 

This  vessel  was  brought  to  Capetown  under  the  name  of  the  Tusca- 
loosa, it  being  announced  that  she  was  commissioned  as  a  cruiser. 

This  mere  declaration  was  accepted,  and,  on  the  departure  of  the 
principal  vessel  for  the  Indian  Ocean,  Semmes  dispatched  the  Tusca- 
loosa to  crnise  off  the  coast  of  Brazil. 

On  her  return  to  Capetown,  the  vessel  was  seized  by  the  governor,  and 
detained  tiU  the  end  of  the  war. 

(B.) — Considerations. 

With  regard  to  the  Alabama,  Great  Britain  did  not  fnlflll  the  obliga- 
tions incumbent  on  her  by  virtue  of  the  three  rules  of  the  treaty  of 
Washington. 

il  entra  an  port  de  Table  Bay.  Le  caa  qui  se  prfisenta  en  voyage  avec  le  Tuscaloosa 
sera  d^ciit  pica  loin,  sous  lo  N°  VI. 

De  cet  eiidroit  il  partit  pour  lea  Indes  Orientales,  et  le  23  d^eembre  1863,  il  jeta  I'an- 
ere  iL  Singapore,  oh  il  lit  dii  oharboii.  Le  20  mars  18(i4,  il  revint  ^  la  Vilie  dii  Cap, 
(Capo  Towo,)  oil  il  se  reponrvut  i^galemettt  de  cborbou.  Qnitta  ce  port  le  25  mars,  et 
jeta  I'ancrB  a  Cherbonrg  le  11  juin  1884. 

Cefnt  h  aa  aortui  de  cepoi't,  le  I9jaiii,  qit'il  fui  couU  &  fond  par  Ic  vaisseau  de  guerre  dea 
Slats-  Unia  le  Eearsarge. 

TJne  partie  des  offieiera  et  de  I'l^quipage  fa'reni  sanv^s  par  le  yacht  noglais  le  Deer- 
houud,  qui  se  troavait  daus  ees  parages. 

VL — Le  tender  Tuscaloosa. 

19.  En  route  depuis  lea  e6tes  dn  Brl^sil  an  Ca 
le  Conrad,  uavire  de  commerce  des  Etats-Uni 


Ayres  It  iTew  York  avee  nne  cargaisou  de  liii'__. 

On  ameiia  CO  navire  a,Ia  Ville  dnCap  (Cape  Town,)  sou8l«nom  do  Tuscaloosa,  et  en 
anuon^nt  qu'il  6taAb  oniumisaiouniS  ootunie  oroisenr. 

Cette  simple  declaration  I'lit  accepli^e,  et  aa  depart  du  vaisseau  principal  pour  I'oo^an 
ludien,  Semmes  envoya  le  Tuscaloosa  croiser  sur  lea  c5tes  du  Bresii. 

A  son  retoiu:  i^  la  ViUe  du  Cap,  le  vaisseau  fut  saisi  por  le  gouvemeur  et  retenu  jus- 
qa'it  la  fin  de  la  guerre. 

(  B. ) — CONSID^B  ASTS. 

I'Alabwna,  la  Graade-Btetagne  u'a  pas  rempli  les  obligations 
ertu  des  trois  r6gles  du  ttaitS  de  Wasbington. 
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I. —  With  regard  to  the  building  and  escape  of  the  vessel, 

(a.)  It  is  beyond  doubt  tliat  tlie  Alabama  was  fitted  out  ia  British 
ports  as  a  vessel  of  war  of  the  insurgent  States. 

(6.)  The  example  of  the  Oreto  made  it  the  duty  of  the  British  authori- 
ties to  be  on  their  guard  against  acts  of  this  kind. 

{€.)  They  nevertheless  did  not  in  any  way  take  the  initiative,  on  the 
representations  of  Dndley  and  Adams,  with  a  view  of  inquiring  into  the 
true  state  of  affairs,  although  they  had  given  an  assurance  that  the 
authorities  should  take  the  matter  up. 

{d.)  After  sufficient  evidence  had  been  furnished,  the  examination  of 
it  was  so  procrastinated,  and  the  measures  taken  to  arrest  the  vessel 
were  so  defective,  that  she  was  enabled  to  escape  just  before  the  order 
for  her  seizure  was  given. 

II. — With  regard  to  the  measures  taken  for  her  pursuit. 

{a.)  The  orders  to  pursue  and  arrest  the  vessel  were  not  given  until 
forty-eight  hours  afterward,  and  were  only  sent  to  a  few  ports  close  at 
hand. 

(b.)  No  instructions  were  sent  to  the  other  ports  of  Great  Britain  or 
to  those  beyond  the  seas,  except  to  that  of  Nassau. 

(e.)  No  vessels,  even,  were  sent  in  pursuit  into  the  neighboring  Eng- 
lish waters. 

III. —  With  regard  to  judicial  proceedings  on  account  of  the  enlistment  of  a 
crew,  and  of  the  armament  of  the  vessel. 

(a.)  There  were  no  more  proceedings  instituted  against  those  persons 
who  had  enlisted  the  crew  of  the  Alabama,  or  those  who  had  conveyed 
her  armament  on  board,  than  against  those  who  had  ordered  or  those 
who  had  built  her. 


1. — Z  Vigard  de  la  conslruetioii  et  de  la/aite  du,  raisseau. 

a)  II  est  liors  de  rtoute  que  I'Alabama  a  6t&  pr^par^  comme  vaisBeao.  Ae  goerre  des 
(^tuts  insiirges  daus  deu  porta  britauniques. 

b)  Les  pveciSdentB  de  I'Oreto  faieaieut  un  devoir  ans  aatoritfe  britanniques  d'etre 
sur  leurs  ganles  vis-ii-via  de  I'aits  de  ce  genre. 

c)  \  la  suite  des  d^uonciations  de  Dvldley  et  d' Adams,  ellea  ne  priroot  ponrtant  pas 
la  moindre  ioitiative  en  vue  de  a'anqnirir  du  T^ritable  ^tat  dea  elioaca,  iiialgriS  qii'elles 
eussent  doim6  I'aasnraiioe  qua  les  autoritife  prendraient  la  ehoae  en  mains. 

d)  Apths  que  Ton  eut  fourui  des  preuves  auffisaiites,  I'esamea  de  eelles-ci  fiit  telle- 
iiieut  retardii  et  les  meeures  prises  pour  faire  arrfeter  le  vaisseau  fiirent  si  dofectsienses, 
que  le  navire  put  e'Scliapper  imm^diatemeut  ayant  que  I'oii  efit  douiii5  I'ordre  du  le 

IL — A  Vigard  dea  meeuree  prises  pour  le  faire  poursiiiere. 

a)  Lea  ordres  de  ponrsuivre  et  d'airfeter  le  vaisseau  aprea  sa  fnite  ne  furent  donu^s 
que  quaraute-liuit  heures  pins  tard,  et  ne  fureut  adresafe  qu'a  quelques  ports  raiiproolii5a. 

6)  II  ne  fut  donofi  aiieune  instrnction  anx:  autves  ports  de  la  Grande  liretague  ni  a 
ccux  d'outre-mer,  esceptiS  it  ceax  de  Hassati. 

c)  II  n'y  eut  pas  mfime  de  vaiaseaux  envojda  h  la  poursaite  dans  les  eaux  anglaises 
du  voisinajte. 

III. — J   V^ard  do  poareaileg  judUAaires  d,  cause  de  Veiir6lenwiit  Sun  Equipage  et  de  Far- 

a)  n  n'y  ent  pas  pliia  d'enquSte  institute  eoutre  ceux  qui  avaienfc  enrOlfi  I'iSquipage 
de  rAlnbamaetceuxqtiiluittvalent  amencsonarmenient,  queoontreoeusnuiravaient 
command^  et  ecus  qui  I'avaieut  coQStriiit. 
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(6.)  The  discipliuary  penalties  inflicted  on  some  seamen  of  the  Ala- 
bama on  their  return  to  England  cannot  be  looked  ujiou  as  a  serious 
prosecution. 

IV. —  With   regard  to   the  free  admission  to  British  ports  siihseqiientli/ 
allowed  to  this  vessel. 

(a.)  The  fact  that  the  vessel  was  armed  within  ETiglish  jurisdiction, 
antl  in  lioutraveution  of  neutrality,  was  established  by  the  order  for  her 
seiKure  issued  by  the  British  authorities. 

(6.)  The  same  is  truewitb  regard  to  the  illegal  and  fraudulent  depart- 
ure of  the  vessel  from  the  port  of  Liverpool. 

(c.)  The  cognizance  and  complicity  of  the  insurgent  government, 
which  had  commissioned  the  vessel,  as  also  of  the  agents  of  that  gov- 
ernment at  Liverpool,  and  of  the  officers  who  commanded  her,  had  like- 
wise been  established. 

(d.)  Not  only,  therefore,  had  the  British  authorities  the  right,  but  it 
was  also  their  duty,  to  seize  this  vessel,  in  whatever  British  port  she 
might  be  found. 

(e.)  The  British  government  even  admitted  tJiis  right  and  this  duty 
so  far  as  the  port  of  Nassau  is  concerned. 

Y.—Tiie  folloicing  objections  are  not  valid: 

(a.)  That  the  arming  and  equipping  of  the  vessel  did  not  take  place 
within  British  jurisdiction,  but  only  in  wat-ers  lying  beyond  that  juris- 
diction. 

By  the  first  rule,  and  according  to  the  natural  interpretation  of  the 
obligations  of  the  law  of  nations,  even  a  partial  equipment  for  warlike 
purposes  is  not  allowable.  This  is,  moreover,  admitted  by  the  English 
law-officers  of  the  Crown  in  their  report  of  July  29,  1862.  It  is  further 
established  that  even  the  armament  and  the  original  equipment  of  tlie 
Alabama  were  prepared  .within  British  jurisdiction,  and  shipped  from 


W.—J.  I'^ard  de  ta  llbre  o^iiWon  dons  dee  ports  britanniqnes  eaba&jueBunent  accordee  d  ce 

a)  L'armemeut  dn  vaisseau  dans  la  jaridiction  de  I'Angleterre,  etcontrairemeut  fli  la 
neiitralit^  ,^tait  constats  par  i'airec  de  saiaie  rendu  par  les  antoritea  liritauuiiines. 

ft)  n  eii  ^tait  de  lufime  de  la  sortie  ilWgale  et  franduleuae  du  iiavire  du  port  de 
Liverpool. 

o)  E'ou  avait  auBsi  constats  la  connaiMance  et  la  complicity  du  goiivernement  des 
iasargfs,  qui  avait  conimiasionnd  le  vaisseaii,  et  respective  me  nt  des  agents  de  ce  gou- 
verueinent  il  Liverpool  et  des  offlciers  <]ui  commandaient  le  navire. 

d)  Les  autorit^s  Lritanoiques  avaieut  done,  non-Beulement  le  dvoit,  mais  encore  le 
devoir,  de  saisir  ce  vaisscau,  dans  qiielque  port  biitjtnnique  ciu'on  le  reucoutriic. 

e)  Le  gouvomenient  britaimiqae  a  mfeine  recoiinu  oe  droit  et  oe  devoir  pour  oo  qui 
conceroe  le  port  tie  INaseiiu. 

v.— Xe»  objedioni  snivmiies  ne  bob*  jme  foniks. 

a)  Que  rarmement  et  I'gqnipement  du  vaisBeau  n'ont  pas  en  lieu  dans  la  jnridic- 
tion  brita!ini<]iie,  niais  senlement  dans  des  eaiix  si  tndes  en  dehors  de  cette  juridiotion. 

D'apif-s  la  itgle  1,  et  selon  nne  interpK^tation  naturelle  des  obligations  du  droit  des 
gens,  nne  preparation,  meme  partielle,  ^  des  buts  de  guerre  n'est  pas  adinisaible ;  c'eat 
ce  que,  du  reste,  lea  junsoon suites  (le  la  uouronne  en  Angleterre  ont  reeouuu  eux- 
memes  dans  leur  prdaviB  du  29  juillet  1862,  en  ontre,  il  est  constats  que  mSme 
l'armemeut  et  !e  premier  fqnipement  de  I'Alabama  fljrent  i>i^pftrSs  dana  la  juridic- 
tion  Imtanninne  et  partueut  de  porta  bntauniques ;  uue  division  dea-eircoQStaB»es 
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BritisU  ports.  A  division  of  the  circumstances  attending  an  offense 
does  not,  in  itself,  do  awity  witli  the  offense,  more  especially  when  the 
same  cognizance  and  criminal  purpose  attach  to  all  the  pevaona  cou- 
ceined. 

{b.)  That  the  vessel  having  been  commissioned  for  the  insurgent 
States,  her  seiznre  within  British  jurisdiction  was  not  allowable.  This 
objection  is  refuted  hy  the  fourth  general  rule  of  law  laid  down  at  the 
beginning  of  this  draught. 

(c.)  That  (ireat  Britain  cannot  be  held  responsible  for  the  negligence 
of  wliich  subordinate  officials  may  have  been  guilty  in  the  pursuit  of 
the  vessel,  tor  indiscretions  which  may  have  been  committed  by  some 
unknown  subordinate  with  regard  to  her  impending  seizui-e,&c.  Taken 
by  itself,  an  act  of  imprudence  or  negligence  on  the  part  of  snhordiuate 
authoritiea  or  officials  does  not,  it  is  true,  necessarily  entail  responsi- 
bility for  the  extreme  consequences  of  such  act;  bnt  when  a  series  of 
lu'ts  of  neglect  are  in  question,  each  of  the  acts  in  that  case  becomes 
of  importance. 

{d.)  That  the  United  States  were  themselves  guilty  of  negligence — 

in  having  furnished  incomplete  and  tardy  evidence  through  their 
agents. 

This  objetitiou  is  refuted  by  the  fifth  general  rule  of  law  laid  down 
above. 

By  the  inaction  of  the  vessel-of-war  Tuscarora,in  the  waters  of  Liver- 
pool, 

JSven  if  this  fact  were  established,  it  would  be  no  excuse  for  acts  ot 
negligence  on  the  part  of  the  British  authorities. 

IV. — THE  SHBNAKDOAH. 

(A.)— FACTS. 

I. — Wkltt  took  place  from  the  time  of  her  departure  to  that  of  Iwr  armament 

and  equipment  in  the  tcaters  of  Madeira. 

1.  This  vessel  was  originally  the  Sea  King,  a  merchant-vessel  belong- 

du  delit  n'iiivaliileDt  pas  ee  ddlit  en  Ini-mfimo,  snrtcait  lorsqn'on  reeoiitre,  cIirk  toutea 
lea  persunnes  iuterussfes,  la  mStne  cooDaissaace  et  ia  m@me  intotitioii  crLiii!i)i:lle. 

b)  Que  le  vaisseau  ayaut  6t6  commission ne  pour  lea  ^tata  insurgi^s,  tine  sniaie  (la 
ce  Yaiaseaa  dans  la  jiiridictlon  anglaise  u'^tnit  plas  ailmiseible;  cette  oUjectiuii  eat 
refute  pai  la  rfegle  g6u6c3l6  de  droit  No.  4,  poa£e  an  commenoement  de  ee  projet. 

o)  Qne  In  Grande  Bretagne  ne  pent  Stre  reaponsable  pour  dea  iii5<;ligence3  iiiii  ont 

fu  se  presenter  de  la  part  d'employ^s  snbalternes  dans  la  pouraiiite  do  vaiHsean,  poitr 
indiacr^tloD  qui  a  pu  se  commettre  par  uQ  subalterne  iucouiin,  coTicernaiit  In  saisie 
iinminente,  &c.;  pria  isoHment,  tin  act«  d'imprudeuce  ou  de  n6<;lii;m]ce  de  la  part 
d'antorit^a  et  d'emptoy^  subaltemes  n'entralne  pas  u^cessairiimeiil^,  il  est  vrai,  lii 
responsabilit^  ponr  les  eona^juences  estrgmea  de  cet  octe ;  niaia  lorsqu'il  s'agit  d'nne 
gi^i'ie  de  n^gliireucoa,  oliacnn  dea  I'aits  prend  aJora  do  I'impoTtanoe. 
d)  Que  les  fitata-tJiiis  se  sent  enx-mfiniea  reiidna  eoupablea  de  inigligeiice — 
En  founiifiaant  dSfectneuaement  et  trop  tard  dea  prenvea  par  le  moyen  de  lenrs 
agente.   Cette  objeotioa  eat  refntde  par  la  rfegle  g^n^rale  de  droit,  No.  5,  posiSe  plus 

Par  la  conduite  pen  active  du  vaiBScan  de  guerre  le  Tusearora  dans  les  eaux  de  Li- 
verpool. Quand  mfime  il  serait  ^tabli,  ce  faitne  aeraitpas  uue  excuse  pour  los  a«tes  de 
Di^gligence  deaautorit^  britanoiquea. 

LE   SHBNASDOAn. 

(A.)-F.UTS. 

I.— Ce  qui  se  paa»a  depuis  son  depm-J  jusgti'A  son  ai-memeat  et  ^qiiipewent  dans  les  eaux  de 

Madire. 


1.  Ce  uavire  ^tait  originairement  le  Sea  King,  vaisseau  marchaud  appartenaut  S. 
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iug  to  a  firm  in  Bombay;  slie  was  employed  in  the  East  India  trade, 
and  was  biiilt  at  Glasgow,  in  1863.    She  was  a  long,  rakish 
fhoruinjo.!,.  vessel  of  1,700  tons,  with  engines  of  220  horse-power,  (Rob- 

ertson &  Co.,  who  sold  her,  say  only  150  horse-power,  and  not  220, )  mak- 
ing ten  knots  an  hour ;  she  had  made  three  hundred  and  twenty  miles  in 
twentj-four  hours;  and  was  built  by  celebrated  ship-builders  on  the 
Clyde. 

2.  She  left  in  November,  1863,fot  New  Zealand  and  for  the  Ohina  seas, 
and  returned  to  London  with  a  cargo  of  tea.  Before  her  voyage  to 
New  Zealand,  Dudley  saw  her  at  Glasgow,  and  pointed  her  out  to  his 
superiors  as  a  steamer  likely  to  be  intended  for  a  privateer. 

3.  Oa  the  20th  September,  1804,  she  was  sold  in  London  to  Eichanl 
Wright,  of  Liverpool,  a  British  subject,  and  father-in-law  to  Priolean, 
head  partner  of  Fraser,  Trenholm  &  Co.  The  sale  was  registered  the 
same  day. 

4.  On  the  7th  October,  1864,  Wright  gave  a  power  of  attorney  to  a 
man  named  Corbett,  a  British  subject,  (who  was  implicated  in  matters 
connected  with  vessels  running  the  blockade,)  enabling  him  to  sell  the 
vessel  whenever  he  could  within  six  months,  at  a  minimum  price  of 
£45,000  sterling. 

5.  On  the  8th  October,  1804,  she  cleared  for  Bombay ;  left  London 
with  a  crew  of  forty-seven  men,  having  first  taken  in  coal  and  provis- 
ions for  twelve  months.  She  had  on  board  two  18-pounder  guns  on 
carriages,  {12-pounders,  according  to  the  Britisli  Counter  Case,  p.  103.) 
The  same  night  the  southern  agent  at  Liverpool  was  informed  of  her 
departure,  by  telegraph. 

6.  On  the  8th  October,  1864,  the  very  same  night,  the  Laurel,  screw- 
steamer,  nearly  new,  and  of  flrst-class  make,  left  Liverpool  with  about 
twenty  citizens  of  the  Sonthorn  States  on  board,  and  some  cases  marked 
"  machinery,"  which  contained  guns  and  gun-carriages,  such  as  are  used 
on  board  ships  of  war.  The  Laurel  and  the  Sea  King  had  arranged 
to  meet  in  the  bay  of  Funchal,  in  the  island  of  Madeira. 

maison  de  Bombay;  il,6tait  employi;  Hans  le  commerce  dea  Indea  Orientales  ot  avait 
6t^  constrnit  it  Glasgow,  en  1^^3.  C'^tait  nn  vaiuBean  long,  h  miltnre  iiicliii6e,  d'niie 
capacity  de  1,790  toiiueanx,  a.vec  macliines  aaxiliairea  de  ^0  ehevanx,  (Robertson  et 
C",  veudenrs,  disent  eeulement  150  olievaiix,  et  non  3^0,)  faisaut  dix  ncciids  i\  I'lieure ; 


_ 10  milles  en  Tinfft-qnatre  IienreB,  il  ivait  Ct&  cioustruit  par  de  eclcbrca 

coiiBtractenrs  lies  bords  de  la  Clyde. 

3.  II  pattit,  en  noveinbra  1863,  pour  la  Nou^ele  Zelinde  et  poor  leamevB  de  la  Chine 
et  reviut  ^  Lottdres  aven  uno  oargaison  do  tli^  A^aut  sou  voyage  il  la  Noiivelle-ZiS- 
lande,  Dndloy  le  vlt  tl  Glasgow  et  le  aiguala  a  ses  Bnp^iienrs  oomme  nu  steamer  pro- 
bablemeut  destiufi  k  fairo  la  course. 

3.  Le  SO  Bepterabre  1804,  il  fut  vendu  il  Londres,  ft  Richard  Wriglit  de  Liverpool, 
Bujet  anglais  et  beaxi-pfeTe  de  Priolean,  ce  dermei  le  piimipal  assocliS  de  Fraser,  Tren- 
holm et  C".    La  veute  fnt  enregUWe  le  mfnie  jour 

4.  Le  7  octobre  1864,  Wright  donna  proenration  ft  nn  nommiS  Corbett,  snjet  anglais, 
(impliqn^  dana  des  fatts  relati&  h  des  vaisseaiix  qni  for^ aient  le  blocas,)  de  veiidre  le 
uaviie  quand  11  le  ponrrait,  dana  le  d^lai  de  six  mois  au  prix  minimma  de  4ii,000  livre» 
sterling. 

5.  Le  8  ootobre  ISIU,  il  s'acqnitta  en  dounne  pour  Bombay,  partit  de  Londres  avec 
quaraute-sept  homines  d'^qnipage,  apr^  avoir  anparavant  embarqnd  dn  eharbon  et 
des  provisionB  ponr  douze  mois.  Il  avait  h  bord  dens  canons  months,  de  18  Jivres,  (de  liJ 
livres,  d'aprca  le  coiitre-mtfmoire  britanniqne,  p.  103.)  Le  mgme  solr,  le  di5pavt  en  fnt 
anuoQC^  par  tSliJgntphe  h  I'argent  da  sad  it  Liverpool. 

6.  Le  8  octobre  1864,  le  menie  soir  encoi'e,  le  Lanrel,  vapeur  h  hiSlioe,  pnssqne  nenf 
et  sn.piiriQui'oment  constrnit,  pattit  de  Liverpool,  eniportant  une  vingtaine  de  citoyens 
des  Stats  dn  and  et  des  ualsses,  design  ilea  comme  "  machines,"  lesqaellcBCoiitenaieut 
lies  canpns  et  des  affats,  tels  que  cenx  employes  k  bord  des  vaisseanx  de  guerre.  Le 
Lanrel  et  le  Sea  King  e'^taient  donm5  reudez-vous  daus  la  baie  do  Fnnolial,  He  de 
Mad&re.  ,'"•  | 
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7.  OntlielOtliofOctobertheSeaKiiigamvetloffFanehal;  theLaurel 
had  preceded  her  by  two  days.  The  two  ships  met  aud  effected  the 
trausshipment  of  the  cannou,  &c.,  (six  large  gans,  two  small,  carriages, 
munitions,  powder,  muskets,  &c, ;)  for  tliis,  thirty-eix  hours  sutficed. 
Corbett  then  came  forward,  announced  the  sale  of  the  Sea  King,  and 
tried  to  induce  the  crew  to  remain.  Out  of  eighty  sailors,  however, 
only  twenty-three  remained.  Tlie  officers  and  men  retained  in  the  Sea 
King  numbered  in  all  forty-two,  and  hardly  formed  half  her  proper 
complement,  which  forced  her  to  use  her  engines. 

She  took  the  name  of  the  Shenandoah,  and  coiitiuued  on  her  way 
nnder  the  insurgent  flag. 

II. — steps  taken  by  the  English  consul  at  Tenertfe,  and  their  result. 

8.  On  the  12th  of  ^November,  1864,  Lord  Bussell  received  from  the 
English  consul,  at  Teneriffe,  a  detailed  report,  dated  October  30,  of 
what  had  taken  place  in  the  waters  of  Madeira. 

The  consul  also  sent  Corbett,  captain  of  the  Sea  King,  as  a  prisoner 
to  Euglantl.  Among  other  things  the  report  of  the  English  consul 
says  the  Laurel  arrived  at  Teneriffe  on  the  3l8t  October  for  the  purpose 
(if  coaling ;  the  master,  Ramsay,  came  before  the  consul  and  expressed 
a  desire  to  land  forty -three  passengers  who  wished  to  rotnru  to  England 
l)y  the  first  opportunity ;  they  were  from  the  British  steamer  Sea  King, 
of  London,  which  had  been  wrecked  near  the  Desertas  Islands. 

On  the  23d  October  the  Laurel  proceeded  on  her  voyage.  The  master 
of  the  Sea  King,  however,  did  not  come  forward  to  make  the  usual 
declarations  and  lo  ask  for  assistance;  the  inquiries  made  by  the  consul 
proved  that  the  Sea  ^ing  had  not  been  wrecked  at  all,  but  that  she  had 
been  already  sold  in  London,  and  was  to  be  handed  over  on  the  high 
seas. 

The  consul  took  the  depositions  on  oath  of  four  sailors  who  had  been 
landed,  lu  these  depositions  it  was  stated  that  the  Laurel  had  left; 
Liverpool  bound  for  Nassau ;  that  she  had  taken  on  board  twenty-sis 

7.  Le  19  octobre,  le  Sea  King  arriva  devant  Fnnclialj  le  Laurel  Vy  avait  pr^ced^  ite 
dens  jours.  Les  deux  vaisseailx  se  r^joignent  et  effeotueut  le  traiiBbordeineut  des 
ciHiOHS  et  des  aecessoires,  (six  graodea  jiifeoea,  deux  petites,  aiftits,  niiiiiitiotis,  pondre, 
fnsila,  &o.;)  ilsnfSt  pout  cela<^  treute-sixheureB.  Corbett  alorase  priiseuto,  auuoufa 
la  vente  du  Sea  King  et  oherclia  i  eufjagpr  Vdquipage  &  reater.  De  qnatre-viugls 
inatelota,  il  n'en  reata  cependant  que  vingt-troia.  Lea  offloiers  et  lea  hoiiimea  que  lr> 
Sea  Kina;  retint  coinptaient  en  tout  qnarante-deus,  et  ne  formaient  ga6re  C[ue  la  nioiti^ 
de  c«  (iTril  Ini  Mlait,  ce  qni  I'obligea  i  ee  aervir  de  sea  luaehinea. 

II  prit  le  nom  de  Sbenaudoab,  et  coutinua  sa  route  sous  le  pavilion  des  iusurgi^s. 

11. — DSmardhes  da  e«nml  anglais  it  Tiniriffe,  et  leui's  miti^. 

8.  Le  IS  novenibre  1864,  Lord  Eussell  refut  du  consul  anglais  il  T^!ii5riffe  un 
rappoct  d^tailM,  datd  du  30  octobte,  sur  ce  qui  s'^taiC  paes^  dans  les  eanx  de  Madriv. 

Le  consul  envoyait  Sgalemeat  Corbett,  eapitaine  du  Sea  Kiug,  priHouuier  en 
Angleterre.  Le  rapport  du  coaaul  anglais  dit  entr'antres:  Le  Laurel  arriva  le  21 
oct^ibre  an  port  de  T^u^riffe  pour  faire  du  chorbon;  lo  patron  EamseyBe  prfiaenta 
.iu  conaulat  et  exprjma  le  d<5sir  de  d^barquer  qnarante-trois  passagera  <jui  deairnient 
retonmer  en  Angleterre  par  la  premiere  occasion;  ils  venaient  du  steamer  britanuique 
lu  Sea  King,  de  Londres,  qui  avait  fait  nauftage  aupt^s  des  Ilea  Deaertas. 

Le  S3  octobre,  le  Laurel  se  remit  en  voyage.  Cependant  le  patron  dn  Sea  Kiug  ne  se 
pi'i^seutait  pas  ponr  faire  prendre  les  d^laratlous  d'naage  et  demander  assistance ;  les 
iuformationa  qno  fit  pr     d      1  1  ^tabV       t  q       IS       K"  g  n'avait  pas  fait 

uaufcage  dn  tout,  mais    i     1  t  di^fi  ^t  d     il  Lo    1  t  d     ait  ^tre  livre  en 

Le  consul  entondit  le    d^p     t         ftes  aemtdqt      matelots  que  Ton 

nvoit  debarquiSs.    Ces  d^p     tns  tt        t|       IL.       1  ^ta  t  p  rti  de  Liverpool 

an;o  la  deatiuation  de  N  ssa      q    il     mi     t  gt  Si  t  Boixauto-^ix  i 
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officers  and  sixty-two  sailors  in  addition  to  her  proper  crew,  sixty-five 
shells,  five  tons  of  cannon-powder,  and  various  other  umnitions;  tliat 
at  Madeira  she  had  taken  in  300  tons  of  coal ;  that  the  transshipment  to 
the  Sea  King  had  been  effected  at  a  point  off  the  Desertas  during  calm 
weatherj  that  the  sailors  were  armed  with  cutlasses  and  revolvers; 
that  the  officer  iu  command  had  taken  possession  of  the  aea  King  iu 
the  name  of  the  insurgent  States. 

9.  On  the  1st  November,  1SC4,  the  law-officers  of  the  Crown  gave 
their  opinion  on  the  report  of  the  consul  at  Teueriffe  and  on  the  sending 
ofCorbettas  a  prisoner  to  England.  Among  other  things  they  say, 
"  We  are  not  of  opinion  that  a  vessel  outside  of  Britisli  waters  is  sub- 
ject to  British  jurisdiction  with  regard  to  what  takes  place  on  board 
her."    (British  Case,  p.  153.) 

10.  Further  inquiries  in  London ;  examination  of  sailors  who  had  re- 
turned. 

11.  December  1,  1854.  Second  report  of  the  Jaw-officers;  in  this 
second  report  the  same  law-officers  declare  that  "on  more  deliberate 
consideration,  if  the  Sea  King  ought  to  be  deemed  to  have  been  still  a 
British  ship  when  Captain  Corbett  endeavored  to  induce  the  men  on 
board  her  to  accept  the  confederate  service,  the  question  whether  her 
deck  was  not  then 'a place  belonging  or  subject  to  Her  Majesty,' is  a 
serious  qaestion  which  ought  also  to  be  raised  by  the  indictment.  Iu 
our  former  report  we  stated  that  we  did  not  think  a  British  merchant- 
ship  at  sea  was  included  within  Her  Britannic  Majesty's  dominions,  in 
the  sense  of  the  act  j  but,  iu  the  second  clause,  there  are  also  the  other 
and  larger  words  above  noticed,  to  which  we  did  not  tlien  advert,  and 
which  might  perhaps  receive  a  more  extensive  construction."  (British 
Case,  p.  155.) 

12.  On  the  8th  December,  1864,  Lord  Bnssell  communicates  to  Lord 
Lyons  the  report  of  the  consul  at  Teneritfe.  He  adds  that,  on  the  return 
of  the  sailors,  an  inquiry  will  be  instituted,  and  that,  by  the  advice  of 
the  law-officers  of  the  Crown,  a  prosecution  had  already  been  directed 
against  Corbett. 

marinB  outre  aon  propre  Equipage,  soisante-cinq  obna,  cinq  tonnes  de  poudre  it  canon, 
et  (livei'sea  autres  mimitions;  qu'il  enibariina  ii  Madfere  30U  tonnes  de  cbarbon  ;  que  le 
trauabonleuvent  £i  Ijord  An  Sea  King  B'<5tait  fait  sur  un  point  deS  Desertas  par  unc  iner 
calnto;  que  les  marina  furont  arrai^a  de  eabre^  eC  de  revolvers. 

I/offioier  commandant  prit  poaaeaaion  du  'Sua  King  an  noni  ites  6tat9  inBurgi!B. 

8.  Le  1"  noveiubre  1864,  lea  jnriaoonsnltes  de  la  oouronne  britanniqne  donnfereiit 
lenr  pn5aYi8  Bur  le  rapport  du  consul  de  Tfindriffo  et  snr  I'snvoi  de  Corliett  comme 
priaonnier  en  Augleffirre;  ils  y  diaent  entr'autres:  "Nons  ne  soninies  pas  d'avis  qu'iin 
vaiasean  liors  dea  eanx  britanniqnes  est  soumis  ft  la  jurisdiction  britaniiique  pour  ce 
qui  86  passe  sur  aon  tillao,"    (M6moiTe  auglaia,  p.  153.) 

10.  Enqufite  ooraplfimentaire  4  I<ondres;  andition  do  marina  retourni^s, 

11.  Le  l-f  d^iembre  1864,  deusiSrae  rapport  dea  jiiriscon suites.  Dnna  oe  deuxifeme 
rapport  lea  memea  jurisconsultes  dfiolatent  que  "  aprba  nne  plus  mflre  delibi^ratiun,  si 
le  Sea  King  doit  6tre  considfinS  comme  ayant  tonjonra  couservo  la  nationality 
britanniqne  an  moment  oil  le  capitaine  Corbett  a  essay^  de  decider  lea  hommes  It  son. 
bord  tl  acceptor  le  service  conf^^r^,  on  peut  se  demander  si  le  pont  de  ce  navire 
B'^tait  pas  alors  ud  lieu  dans  la  aujdtion  on  au  ponvoir  de  saMsyest^;  et  o'eat  nn« 
question  a^rieuae  que  I'aocnsatiou  devra  ^Ralement  soule^er.  Dans  notre  pr^cAlent 
rapport,  nous  avons  formula  I'opiuion  qu'un  vaisaeaa  de  commerce  britannique  ne 
rentrait  pas  dans  les  domaines  de  sa  M:^est^  britannique,  selon  le  sens  de  I'acte; 
niais  la  deusibme  clause  reuferme  d'autre  part  des  termes  plus  larges  que  nona  venons 
de  signaler,  que  nous  n'aviona  point  alors  en  vuo,  et  qui  seraient  peut-^tre  snseeptibles 
de  recevoir  nne  interpretation  plua  ^tendne."    (M^moire  britannique,  p.  155.) 

13.  I*  S  d^cembre  1864,  Lord  Russell  oomrannique  i,  Lord  Lyons  le  rapport  du 
consul  de  T^nfiriffo,  et  11  ^oute  qu'an  retour  dea  mat-elots  Ton  entamera  uae  enqnSte ; 
que  sur  le  prdavia  des  juriaconsultes  de  la  eouronne  I'enqnete  6tait  diSjil  entam^e 
conlre  Corbett.  ■-"-  l 
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13.  Result  of  tbi«  last  proceeding;  sicquittal  of  Corbett  by  the  Jur 

III. — Conduct  of  the  Shenandoah  at  Melbourne. 

14.  On  the  25th  Jauuary,  1865,  the  Shenandoah  arrived  at  Port 
Philip,  iu  the  colony  of  Victoria,  and  anchored  in  Hobsoa's  Bay. 

Toward  the  middle  of  November,  1864,  the  mail  left  Europe  and 
reached  Melbourne  about  the  middle  of  Januai'y,  bringing  the  news  re- 
specting the  Sea  King  and  her  transformation  into  the  Sheuaudoah. 

15.  On  the  25th  January,  18(!5,  the  American  consul  protested  against 
the  admission  of  this  vessel  and  demanded  Iter  seizure  of  the  governor. 
The  law-officiits  were  consulted ;  the  governor  answered,  or  tUe  30th, 
by  a  refusal. 

It  was  decided  on  the  same  day  by  the  council  that  the  captain  of  the 
Shenandoah  should  not  be  asked  for  the  commission  of  bis  government. 

16.  February  10.  The  American  consul  to  the  governor ;  prot-est 
against  enlistments. 

February  13.  The  law-officers  find  the  evidence  sufficient. 

Febniary  13.  The  governor  determines  to  await  the  report  of  the 
police  authorities  before  taking  action. 

February  14,  The  chief  tjommissioner  of  police  reports :  "  Waddell  re- 
I'uses  to  allow  his  ship  to  be  searched,  saying  that  he  will  oppose  force  by 
force." 

February  14.  Decision  of  council  to  request  Waddell  to  reconsider  his 
resolution  of  forcible,  opposition.  Suspension.of  permission  to  make  re- 
pairs.   Eeply  of  Captain  Waddell.    The  order  of  suspension  is  revoked. 

The  law-officers  of  the  Crown,  subsequently  consulted  as  to  the  re- 
fusal of  Capttiin  Waddell,  stated  to  Lord  Eussell  in  their  report  of  the 
21st  of  April,  1865,  that  "  the  right  of  forcibly  executing  a  warrant  on 
a  belligerent  vessel  did  not  exist,  but  that  an  order  t-o  leave  the  port  at 
once  would  be  the  consequence." 

17.  Subsequent  steps  of  the  American  consul  with  resi>ect  to  the  en- 
listmeuts. 

13.  Ri5sultat  de  oette  dernifere  enqaSte ;  jicquittement  de  Corbett  par  lo  jury. 

III. — Cb  que  fit  U  Shenandoah  a  Melbourne. 

14.  LeSJ5  janvitr  1865,  le  Shunaodoah  aiTiva  h  Port  Philippe,  colouie  Victoria,  et 
jota  I'anore  dans  la  liaie  de  Hobaon 

Vera  la  mi-novernl)re  1864,  le  courtier  paitit  dEnropeet  ini\i  verala  mijaniiei  i 
Mfiiboutne,  appoitant  les  nouvelles  concemint  le  "^ea  King  et  aa  transformation  e  i 
ShuQandoal). 

15.  Le  S5  jan\ier  1665,  le  consul  am^ricam  protesti  contre  1  admission  de  ce  navirf 
e£  eu  demaada  la  »aiiiie  an  gouvemeur  Les  LonseiUerx  Mganx  lareut  entendns  le 
jjouvenienl-  rfipoiidit,  le  30,  par  an  refus 

Le  couseil  decide  le  m^me  joar  qiiil  ne  sera  pM  demand^  au  caiitame  (lu 
SbaaandoaL  la  commission  de  son  goni  ernumigiit. 

16.  F^vvier  10,  le  consul  ameni/ain  aa  gontciuenr  r^ulamation  Lontre  leii 
eiirfilenientH. 

F^vriet  13,  les  conseillevs  l^eanx  tronrent  les  preuves  snfflsa  itps 

Fiivrieria,  le  gouverneur  dfidde  d   nti-ndrele  bureiu  d    p  lice  iiant  de  d  nner 

F^vrier  14,  le  comralssaire  en  clief  de  la  police  rapporte :  Waddell  refuse  de  laiseer 
faire  des  rectierohes  snr  son  viusseaa,  disant  qu'il  oppoaemit  la  force  &  laforee. 

FSvrier  14,  ddoision  du  oonsoil  de  faireprier  Waddell  de  revenir  sur  sa  resolution  de 
s'oppoaer  par  la  force.  Suspension  de  la  permission  de  faire  lea  rdparations.  IMponBe 
(In  capitaine  Waddell.    L'otiire  de  snspension  eat  HSvoqu^. 

Lea  jurisconsultes  de  la  coarosne,  con  sal  t4s  plus  tord  quant  au  refas  du  capitaine 
Waddell,  ddclarfereut  ^  Lord  Bussell,  dans  leur  prSavis  dn  21  avril  1865,  que  "  le  droit 
d'es&iiiter  nn  mandat  aur  un  vaiaseau  des  boUig^rants  par  la  force  n'eiistait  pas,  male 
que  la  sommation  de  quitter  le  port  tout  de  auite  en  rSsulteralt." 

17.  Dfimurclies  nltiSrienres  du  consul  amdricain  concemant  les  enrfilcments.  ("^  ,~i/-\,-^\r>- 
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Oil  the  I7th  February,  tbe  consul  first  goes  to  the  office  of  tbe  cliief 
cominisaioner  of  police,  whom  he  does  not  flod  in ;  then  goes  to  the 
houses  of  parliament  to  find  the  attorney  -  general,  who  requires  a 
written  deposition  made  ou  oath.  Thence  he  repairs  to  the  office  of  the 
detective  police,  and  there  receives  answer  that  no  action  can  be  taken 
without  a  warrant.  The  magistrate  declares  himself  unable  to  take 
upou  himself  to  issue  a  warrant  on  the  deposition  of  a  single  witness, 
and  refers  him  to  Mr.  Call  at  Willianistown,  who  might  ha\e  evidence  in 
his  possession  from  the  water  police. 

It  was  about  7  o'clock  in  the  evening.  Seeing  how  little  inclined  the 
authorities»were  to  act,  the  consul  determined  himself  to  take  the  deposi- 
tion. A  copy  of  it  was  brought,  on  the  same  night,  to  the  attorney- 
general,  but  he  was  no  longer  at  the  houses  of  parliament. 

18.  The  Shenandoah  left  on  the  momiufr  of  the  18th  of  February. 

19.  It  was  stated,  and  the  governor  of  Melbourne  himself  states  in  a 
circular,  dated  February  27, 1865,  that  a  considerable  number  of  sailors, 
intended  to  re-en/oree  Jier  crew,  }uid  been  taken  on  board  the  Shenandoah  be- 
fore she  left  the  port  on  the  18th  of  February.    {British  Case,  p.  168.) 

20.  Kor  is  it  denied  that  she  took  on  board  300  tons  of  coal,  which, 
added  to  the  100  she  had  already  on  board,  made  400  t«ns.  (See  sup- 
plementary quotation  in  consideration  No.  Ill,  letter  d,  post.) 

The  committee  of  officers  appointed  to  report  as  to  the  repairs  of  the 
vessel  only  stated  that  the  Shenandoah  was  not  fit  to  proceed  to  sea  as 
a  steamship. 

IV. — Cruise  and  final  fate  of  the  Shenandoah. 

21.  On  leaving  Melbourne,  the  Shenandoah  went  to  the  Piioific,  and 
thence  through  Behring's  Straits  to  the  Arctic  Ocean,  where  she  de- 
stroyed the  American  whalers  which  she  met.  It  is  asserted  that 
she  burned  fifteen  vessels  after  Captain  Waddell  knew  of  the  termina- 
tion of  the  insurrection.  She  remained  registered  as  an  English  vessel 
until  the  17th  of  October,  1865. 


Le  17  Kvrier,  le  consul  se  rend  d'abord  an  bureau  du  cbef  de  la  police,  f[n'il  up 
trouve  pas  ohcz  lui;  pais  va  trouver  I'attiirney-ffeneral  avi  Parleuieiit ;  oelui-ci 
deniande  une  ddpositiou  ^orite  faite  sous  aerment.  De  ID.,  il  su  mud  au  bureau  de  lit 
police  seerfete :  on  lui  i^pond  que  I'on  ne  pent  agir  sans  'iiandat.  Le  jiijse  d'iuatrnctioii 
d^claraue  pouvoir  prendre  sur  lui  de  douiier  un  mandat  i)'atr6t  siir  les  d^positioiiH 
d'nn  seul  i^moin,  et  le  lenvoie  ohez  M.  Call,  ^  Williaoisto^vu,  leqnel  pouri'ait  avoir  des 
tSmnignages  de  la  police  du  port. 

n  (itait  euvirou  7  heures  du  soir;  voyant  le  pen  d'empressemeut  des  fonctionu aires, 
le  consul  se  d^ida  4  reoevoir  lni-m6uie  la  deposition.  Cop  e  en  f  t  ipport^e  le  mfirae 
Hoir,  fl  9  heures,  &.  I'attomey-eeneral,  mais  11  ne  su  trouva  b  pi  s  ^  la  ouambre 

IS.  Le  Shenandoah  paitit  le  18  fSvrier,  dana  la  matiu^e 

19.  n  fut  constat*,  et  le  gouvemeur  de  Melbourne  le  constate  1  ni^u  e  dans  uuu 
circulaire  dn  27  fdvrier  IHK,  qa'ttn  nomire  coiiaiiiifibU  d  na  s  de  I  ^  A,  eifoixei' 
l'4quipage  avaient  4U  repua  &  bord  du  SheKandoah  avant  ju  1  ne  j  tt^t  le  port,  lu  18 
fdvrier.     (M^moire  britannique,  p.  168.) 

SO.  n  n'est  pas  contests  non  plus  qu'il  pitt  300  tonnes  de  cba  bou  ce  q  ijo  t^  anx 
100  qaisetrouvaientd4jililHoubord,raisait 400  tonnes.  (Voj'  z  tatlouconpldmcntairi' 
dans  le  oonsid^rant  N°  III,  Utt.  d,  oi-aiir^s.) 

Les  experts  offioiels  A6\6ga^  pour  les  rdparations  da  ua 
que  le  Shenandoah  u'lStait  pas  capable  de  prendre  la  iner  c< 

IV. — Cjw'eift'e  et  sort  final  dit  Sheuaiidmh. 
21.  Au  aortir  de  Melbourne,  le  Sheuaudoah  se  reudit  dans  I'ocifan  PaciGque  et  di'. 
lit,  par  le  d^troit  de  Behring,  dans  I'oc^an  ArcCiqae,  oil  ii  ddti'nisit  lee  baleiiiiei'x 
am^ricains  qa'il  y  renconttn.  On  pn5tend  qu'il  y  brOla  enooi'e  quiuze  Taisscnoi  apre-s 
que  le  napitaine  Waddell  ent  en  counaissance  de  la  fln  de  riuanrreotion.  II  resta 
enregiatrfi  coranic  vaisaeau  anglais  jnaqu'au  17  oetobre  1865.  >'"•  I 
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On  the  6t.!i  November,  1865,  Waddell  brought  the  vessel  bsxck  to 
Liverjiool,  where  she  was  handed  over  to  the  United  States,  Wiiddell 
d(M!]ared  that  he  leartied  of  the  surrender  of  Lee  on  the  2Sth  Jane,  but 
th:ic  ][c.  still  liuew  notliing  of  the  insurgent  government  having  <ionie  to 
jiTi  end,  of  which  lie  did  not  become  aware  nntil  the  2d  of  Angnst, 

(B. ) — COMSIDBEATIOKS. 

i. — (hmdiict  of  the  British  awthoriHes  up  to  the  moment  of  ike  deparlnrc,  of 
the  Sea  King  and  Laurel  on  tJw  $th  October,  1864. 

(a.)  The  previous  acts  of  the  Florida,  Alabama,  and  Georgia  slioiilil 
have  rendered  the  British  authorities  more  active,  with  a  view  to  pr<'- 
\euting  the  repetition  of.  similar  acts. 

{b.)  And  yet  nothing  was  done  either  to  secure  an  increase  of  vigil- 
ance, or  with  the  view  of  originating  more  effective  measures  of  dis- 
covery and  pursuit,  or  of  supplementing  the  municipal  law  where  nec- 
(."ssary. 

(c.)  The  ti-ansfer  of  the  Sea  King  to  the  name  of  Wright  of  Liverpool, 
who  was  closely  connected  with  one  of  the  principal  partners  of  the 
tirm  of  Fraser,  Trenholm  &  Co.,  (September  20, 1864,)  coupled  with  the 
euibartiation  of  cases  containing  cannon  and  arms  on  board  the  Laurel, 
n ould  baie  furnished  sufficient  grounds  for.intervention, had  there  beeit 
any  disposition  to  take  the  initiative. 

(d.)  The  objection,  often  repeated,  that  English  law  and  English  legal 
pi'oceedings  do  not  admit  of  such  an  initiative  being  taken,  cannot  he 
sustained,  according  to  the  three  rules  and  the  general  rale  of  law 
tjuoted  above. 

(c.)  Nevertheless,  one  might  hesitate  to  consider  these  iirst  facts,  by 
tlieinselves,assufacient  to  establish  a  violation  of  neutrality  on  tlie  part 
of  (Jreat  Britain,  without  at  the  same  time  examining  the  subsequent 
career  of  the  Shenandoah. 


Lofinovmubre  1B65,  Waddell  ramena  le  vaisaeau  i  Lmrpool,  oti  il  fiit  reniis  am 
fitats-Unis.  Waflilell  d^olara  avoir  appris  la  capitulation  de  Lee  le  38  jniri,  mais 
iL'avoLt  (iueore  riun  sii  dc  la  nessatLOn  du  goaveiueniout  des  insucgiSs.  qii'il  ii'apprit  qiif 


I   dc  la  eorlie  du  Sea  King  et  dv 

n)  LfiS  uctos  pvfic^dents  da  Florida,  de  I'Alabama  et  dn  Georgia  devaieiit  auscitur 
l)liis  de  vijjnear  de  la  part  des  aatoritfis  britanniqaes,  afin  d'emppuher  la  rppiititioii 
d'uuti^s  de  la  mSiue  itature ; 

6)  Et  ponrtftut  il  ne  ae  lit  ritu,  ni  ponr  renl'orcer  la  vigilance,  ni  en  vue  da  pr«ndit' 
iiijL'  tueillenre  initiative  dans  le  butde  d^convrir  etde  poiirsiiivre,  ni  puur  conipMter  Ich 
li>iH  inniiicipiilea  oil  it  ponvait  Stre  u^cesHBiTe  qu'elles  le  fussent. 

c)  La  ti'ausaription  du  Sea  King  an  nom  de  Wright  de  Liverpool,  qui  iStait  en  iijl;i' 
tiiiii  intimu  avec  nn  associS  principal  de  la  maison  Frasur,  TrenUoIni  et  C'°,  (lo  aO  sep- 
reiribre  liJ64,)  juinto  an  chargenieut  de  caisses  contenaut  des  canoua  et  des  armes  a 
biiiil  dn  Laurel,  aurait  fonmi  assez  de  motifs  d'iDterveiiit,  s'il  y  avait  ea  de  I'initialive. 

d)  L'objeotiou  sonvent  l€p4t&  que  les  litis  anglaises  et  la  procedure  anglnise  no 
perinetteiit  paa  uiie  pareille  initiative  n'eeC  paa  sonteuable,  d'api^s  lea  trais  regies  et  1h 
ii;glb  g6u^rul6  da  droit  cit6e  pins  haut. 

p)  Cepeiiditnt,  I'on  ponirait  h6aiter  &  voir  dans  ces  premiers  acte^  seiils  des  motifs 

Miiliisauta  de  violation  de  nentra!it^delapartde)aGraiide-Bretagne,si  1' ' ---!■- 

en  m&iiiK  tiMiipR  la  suite  di:s  aveuturea  da  Shenandoah. 
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II. — CoiuUwt  of  the  Briikli  autlMvities  from  the  ileparture  of  iJte  Sea  Kiwi 
and  tlw  Laurel  to  the  events  which  took  ^lace  at  Melbourne. 

(a.)  The  commnitications  sent  on  the  12th  of  November,  1804,  b,v  the 
British  consul  at  Teneriffe  to  Lord  Bu8seli,aud  the  depositions  made  on 
oath  on  the  14th  of  November,  1864,  by  two  sailors  returned  from  Ma- 
deira, contained  convincing  proof  that  the  Sea  King  and  tlie  Laiirel 
liad  been  fnrnished,  in  English  ports,  with  everything  necessary,  in  the 
way  of  armament,  stores,  and  equipment,  to  enable  the  Sea  King  to  be 
transtormed,  on  the  high  seas  or  in  auy  waters  within  the  jurisdiction 
(if  a  state,  into  a  ship  of  war  or  into  a  privateer  against  the  United 
States. 

(6.)  Tlie  British  authorities  recognized  in  tliis,  it  is  true,  a  violation 
of  their  neutrality ;  but  their  only  attempt  to  remedy  it  was  defective 
in  two  points: 

(aa.)  lu  England,  jadioial  proceedings  were  directed  to  be  taken 
agaiust  Corbett  only,  the  former  master  of  the  Sea  King,  and  that,  again, 
on  the  score  of  recruitment  only;  no  proceedings  were  directed  against 
the  master  of  the  Laurel,  or  those  who  freighted  that  vessel,  or  against 
Wright,  tlie  owner,  at  least  in  name,  of  the  Sea  King,  It  is  nuueces- 
sary  to  say  that  Corbett's  acquittal  does  not  modify  the  (juestion  of 
international  law. 

(66.)  The  British  authorities  took  measures  against  the  perpetrators 
only,  and  not  against  the  results  of  the  violation  of  the  law.  In  partic- 
ular, they  omitted  to  inform  all  the  colonial  anthorities  of  the  empire 
of  the  illegality  which  attached  to  the  ship,  thenceforward  known  as  the 
Shenandoah,  and  to  provide  them  with  instructions  to  seize  the  vessel 
if  an  opportunity  should  occur. 

III. — Oo-nduct  of  the  British  authorities  at  Melbonrne. 

(a.)  It  is  certain  that  the  authorities  of  this  colony  received  from 
London  neither  eommuni{;atious  nor  instructions  concerning  the  Shen- 

II. — Coadiiite  des  aalontds  hritaiiniqaei  deput 

a)  Les  comnmnioationi  enioy^es  le  12  novembre  1864,  par  le  consul  britauniqui: 
lie  Ti^D^rilfe  »  Lord  Eussell,  et  les  ddpositiona  faitos  houb  seniieDt  le  14  uovenibte  lS6J, 
par  lieux  niatelots  revenns  de  Mad^re,  oonBtataieut  d'liiie  mani&re  convaineanto  qae  le 
Sen  King  et  le  Lanrel  avaient  6t6  prdparSa  dans  des  potts  anglais  fiviso  tout  co  qni  ^tait 
Q^cessaire,  eti  £tit  d'armenient,  d'apporeil  et  il'^qnipeioeut,  pour  fonrutr  aa  Sea  Kiu^i; 
les  mojoQS  de  se  trausformer,  en  pleiue  raer  on  daos  des  eaux  qnelconqiius  eoiis  jiiridic- 
tion  d'etat,  en  vaissean  do  gnerre  on  en  corsatre  coiitre  lea  Etata-Unis, 

b)  Lea  autorit^  britanniqara  reconuureat  en  cela,  11  eat  vrat,  mm  violation  di' 
lenr  nentralitS,  mais  elles  ne  cberch&rent  ii  y  rem^ier  qae  d'une  mauifcre  diJfaotaensi- 
i\  na  double  point  de  vne. 

a  a)  Eu  Angloterto  il  n'yeat  de  pourauitejudiciaire  ordoun^e  que  uniitre  Corbett. 
ancieu  patron  du  Sea  King,  et  encore  ne  le  fat-ulle  que  sous  le  cbef  d'eurOleineut ;  Ton 
omit  de  dii'iger  des  ;^onrsuites  contre  le  patron  dn  Lanrel  et  les  aflrdtenrs  de  ce  navirt. 
aiasi  qae  contre  Wright,  propri^taire,  an  moins  de  nom,  du  Sea  King,  n  va  sans  diw 
que  l'a«quittenieiit  de  Corbett  ue  modiSe  point  la  qnestion  du  droit  dea  gens. 

6  *)  Lew  antorit^s  britanutqites  ne  dingerent  leurs  mesares  que  contre  lea  person- 
nee,  et  nullement  coatre  les  n^nltals  de  la  violation  de  la  loi.  Biles  omirent  notnni- 
ment  d'inf.irmer  toutea  les  autoritds  coloiiiolps  de  rempire  de  I'ilMgalitd  attachde  an 
navire,  connn.  dfes  lors  sous  le  nom  de  blieDj,ndoali,  et  de  leur  foiu'nir  des  instmctioniJ 
'as  dcli^ant 


III. — CtmduUe  ^es  aatonles  ii  itatimqaeB  A  Melbourne. 
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aiidoah ;  altboiigb,  from  the  time  when  the  authorities  ill  Loudou  knew 
iif  the  criminal  character  of  the  vessel,  (in  the  middle  of  November, 
1SC4,)  to  the  uioinent  of  her  entrance  into  MeIboiirne,{Jai»uary25,  ISCj,) 
there  h:id  elapsed  sufficient  time  for  the  transmission  of  sach  Instrne- 
tiona.  The  observation  made  iu  the  British  pleadings,  that  allowiutet.' 
must  be  made  fpr  the  inexperience  of  the  authorities  at  Melbonrne,  Is 
without  force  from  this  fact. 

(&.)  The  authorities  at  Melbourne  showed  themselves,  iu  several 
respects,  negligent  iu  the  maintenance  of  their  sovereiguty  as  a  neutral 
country  iu  the  case  of  the  Shenandoah: 

(uit.)  They  waived  the  production  of  the  commission  which  the  C!ip- 
taiu  held  from  the  insurgent  States.     (British  Case,  p.  101.) 

{bb.)  They  suffered  a  refusal  of  their  right  to  search  the  vessel  Ibr 
tiie  purpose  of  discovering  British  subjects,  illegally  enlisted,  on  board 
of  her;  and  they  snbuiitted  to  the  threat  used  by  the  captain,  that  he 
would  oppose  force  by  force,  without  immediately  taking  serious  meas- 
ures against  him. 

The  report  of  the  law-officers  of  the  Crown,  which  holds  that,  against 
:t  refusal  of  this  kind,  there  was  po  course  open  but  to  compel  the  ves- 
sel to  leave  the  port,  is  not  correct,  according  to  international  law,  for 
use  might  be  made  of  a  similar  refusal  to  carry  out  and  conceal  with 
impunity  violations  of  neutrality  in  neutral  ports. 

(cc.)  The  only  measure  taken  iu  consequence  of  this  refusal  eonsistetl 
ill  the  suspension  of  the  permission  to  repair  which  had  been  granted, 
a  measure  which,  however,  was  withdrawn  on  the  mere  representatiouH 
of  Waddell. 

(eld.)  The  manner  in  which  the  amount  of  repairs  necessary  for  the 
vessel  was  ascertained,  and  in  which  their  execution  was  watched,  was 
but  imperfect.     {Report  of  Captain  Payne;  British  Case,  p.  169.) 

(c.)  It  is  ascertained  that  the  crew  of  the  vessel  was  augmented  before 
her  departure  from  Melbourne  by  a  considerable  number  of  sailors,  in 
wpite  of  the  constant  remonstrances  and  complaints  of  the  American 


oil  les  autoritds  lie  Londres  eouniireiit  le  earactive  ctimiael  du  vaissean  (mi-noveiribri- 
leW)  jusciu'au  moment  de  Tentr^e  da  vaisseau  &  Melbouvoe,  (25  jauvier  1865,)  il  j  etii 
eu  suffiaauimeiit  de  temps  ponr  transmettre  cea  iiistraetions.  i/'oliBervation  ptfeeutoe 
pur  lea  ni^mnires  aoglais,  i^u'il  faat  panlooner  quelqne  choise  ft  I'tUHXpdrieucu  des 
nutorit^a  de  Mellioame,  est  pai  le  fait  mbme  sans  port^e. 

b)  lies  autoiit<^  de  Melbourne  se  moiitr^rent,  i.  plaaieora  ^gards,  D^gligeotes  daiis 
le  luaiutieu  de  levr  sonverainut^  coiunie  pays  neatre,  via-^vis  du  ShenaDdciab. 

a  a)  EUea  renonc^rnt  ^  se  faire  exhlber  la  commissiou  que  ta  uapiliaiiie  toaait  deK 
ptat«  insurg^H,  (m^moire  britannique,  p.  161.) 

b  6)  EUes  SB  laisafereut  reiuser  le  droit  de  faire  des  perquisitions  ii  bord  du  uaviri- 
tu  vue  d'y  d^couvtir  dea  siijetB  anglais  ill^alement  ourfilfo,  et  elles  acceptfereut  Iu 
iiieuace  fajte  par  le  oapitaine,  do  reponaaer  la  force  par  la  force,  saus  prendre  iiunip- 

Lo  previa  des  jnrisconsultes  de  la  conronne,  portant  que,  coDtii'e  una  ri^uitente  dii 
IU!  genre,  il  n'y  avait  pas  d'autre  luoyen  il  employer  qne  oelni  do  forcer  lo  uaviio  ;i 
(quitter  le  port,  b'est  pas  juste,  d'api^a  le  droit  des  gens;  pnrcoque  I'on  ponrrait  se 
M'lvir  d'une  pai'eille  rlniteQce  comme  d'un  moyeu  de  eompMter  et  do  cuclier  iuiimni'^ 
lueut  des  violations  de  la  aentralit^  daus  dea  ports  nentres 
K  c)  lia  seule  mesure  que  Ton  prlt  oontre  cetto  rfiniteace  coniisti  a  su'pondre  la 
—  ---''-   ■-'  avait  itS'a.c--"-   '-  ''-   ' _..       .    .  n  ... 


e  accord^e  de  faire  des  rlparatioui   mesure  qui  ilu  r 
retiree  sur  les  simplea  repr^aentations  de  Waddell 

d  d)  La  couatatatiou  des  rSparatlous  tenement  n^eeasaiies  an  vaisso  lu  Lt  I  i 
"urvoiilaiLoe  de  leur  exficution  ue  se  fireut  que  dune  maniure  ddfeotiie  isu  (Eappoit 
'In  capitaine Payne;  m^ntoire britanuique  p  169) 

o)  II  est  constats  que  I'^quipage  dii  vaissean  fat  lentorc^  ■jvant  son  deiart  de 
JlKlbourue,   d'na   nombre  eoiiaiderable  de  manns    inalgrd  les  d^noiicinti  i  s  et  1 
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uQDsul.  (Cireiilar  of  the  governor  of  Melbourne  of  the  37th  February, 
1865 ;  Britisli  Case,  p.  163.) 

(d.)  It  appears  also  to  be  proved  that  the  vessel  was  allowed  to  take 
on  board  300  tons  of  coal,  which,  added  to  the  100  tons  alie  already 
had,  made  iOO.  (So  says  the  American  Consul  Blanchard  to  the  gov- 
ern or ;  American  Appendix,  vol,  vi,  p.  608,  and  American  Case,  p.  347.) 
In  "  The  Cruise  of  the  Shenandoah,"  by  Hunt,  it  is  moreover  said  that 
there  were  300  tons  taken  in,  which,  with  the  100  tons  she  already  had 
on  board,  gave  a  snffieient  supply  for  the  cruise  which  was  contem- 
plated.    ^American  Appendix,  vol.  vi,  p.  698.) 

According  to  the  report  of  the  official  experts,  (Brilssh  Ctise,  ]>.  163,) 
the  Shenandoah  was  not  fit  to  go  to  sea  as  a  steamship;  from  which  it 
maybe  inferred  that,  as  a  sailing  vessel,  she  was  fit  to  go  to  sea.  {Com- 
pare the  report  on  the  repairs  of  the  Florida  at  Bermada ;  Britisli 
Counter  Case,  p.  1370 

The  supply  of  coal  was  not,  therefore,  a  necessary  condition  of  the 
neutral  asylum,  and,  in  supplying  her  with  so  large  a  quantity  of  coal, 
the  capacity  of  the  ship  for  making  war  was  increased,  Just  as  much  as 
by  the  recruitment  of  her  crew  which  .took  place. 

(C.)— Judgment. 

In  the  acts  which  have  just  been  enumerated  there  exists  a  violation 
on  the  part  of  Great  Britain  of  the  obligations  of  neutrality  laid  dowu 
by  the  three  rules;  consequently  Great  Britain  is  responsible  for  the 
Anierician  ships  which  were  destroyed  by  the  vessel  in  question. 

V.^THE    SUMTER. 

(A.)— Facts. 

I.  The  Suinterwas  a  cruiser  of  the  insurgent  States,  equipped  in  their 
porta ;  she  left  the  mouth  of  the  Mississippi  and  commenced 
cruising  on  the  30th  of  June,  1861. 

rceUniatiiniB  nou-iutetronipues  iln.  coDsnl  am^iioain,  <Circniairc  <in  goiiverneiir  lie 
MelboiiriiB  dii  27  Kvcier  1865 ;  m6molro  britanniiine,  p.  163.) 

d)  II  parxtt  auKsi  iStabli  qu'il  fut  permit)  tax  viiisseau  <l'eni1)ai'ciiicr  300  touiies  (If 
tliiirboii,  t-e  qjii,  njontfi  ans  100  toniica  qn'il  avait  encore,  en  laisait  400.  (C'est  op  qne 
clit  le  ciinaiil  uuKfricain  Blaueliard  an  gouvernenr ;  appeiidica  amifricain,  tiiiiiu  vi, 
l).(j3rf;  et  in^Qioire  aui&icain,  p.  S47.)  '' La  Croislftre  dn  Stienaiidnali,"  piir  Hniit,  <lit 
par  coiitiro  (iii'il  y  cat  300  tonues  Bmbarqu^BS,  ce  qni,  i^ontS  aiix  100  qui  s'y  tnmvaioiit 
liiitore,  faisait  unc  provision  snffisante  poitr  la  croisiferu  que  I'on  avaib  rint«iitioii 
cVentreprcndre.  (Appendice  amfiricain,  tome  vi,  p.  69d.)  Sclou  le  rapport  des 
t^xperte  oMciels,  (m6raoire  britauDiqae,  p.  162,)  le  ShDnaadnab,  cu  taut  que  valsscau 
il,  vapenr,  u'etait  pas  capable  de  mettre  en  mer,  d'ui)  I'ou  pent  conelnrc  que,  couinm 
voili«r,  il  pouvait  teuir  la  mer.  {Comparer  le  priSavis  sur  lea  reparations  pour  le  Floridii 
ik  Berranile.    (Contre-mfiraoiro  biitanoique,  p.  127.) 

L'appro vision ue meat  de  charbon  n'dtait  done  pas  ane  obligation  do  I'asile  neutro ;  et 
Ku  lui  (mirnisBaiit  une  si  forte  quantity  da  charboo,  on  renforgait  la  capacito  dn  vais- 
.aeau  it  £ure  la  guecre  tout  anssi  liien  qn'un  angnientant  sou  €qitipa<^,  uomiue  on  I'avait 

(C.)— JOGKMEST. 

Dans  les  faits  qni  vienneut  d'Mre  ^numSr^s,  il  existe  one  violation,  de  la  part  ile  la 
'Grande-Bratagne,  dea  obligations  deneatralit^d^tennin^ea^ar  les  trois  rttf^iea,  Eii  cori- 
N^qoeuce,  la  Grande-Bretagne  eat  responsable  pour  les  navires  anii^ricaiu8  qnl  out  6tf 
'.'li^truita  par  le  vaisseau  en  question. 
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2.  After  having  made  six  prizes,  she  first  entered  the  Spanish  port  of 
(Jieufuegos,  (Cuba,)  where  she  took  in  coal.  On  the  15th  of  Jnly,  1861, 
she  arrived  at  the  Dutch  port  of  Saint  Anne,  in  the  island  of  Gttragoa, 
there  too!;  in  coal,  and  staid  eight  days.  On  the  30th  of  July  she 
reached  the  British  port  of  Trinidad,  after  having  made  in  all  eleven 
prizes  since  her  departure  from  the  waters  of  the  Mississippi;  she  re- 
mained six  days  in  this  port,  and  there  shipped  a  complete  supply  of 
coal.  After  having  left  Trinidad,  the  Sumter  touched,  among  other 
places,  at  the  port  of  Paramaribo,  (Dutch  G-niana,)  where  she  took  in  a 
snpplj'  of  coal,  from  the  9th  to  the  31st  of  August;  at  Port  Royal,  in 
Martinique,  where,  she  took  in  coal  and  remained  fourteen  days,  from 
tlie  10th  to  the  23d  of  ifoveniber;  at  Cadiz,  where  she  staid  fifteen 
days;  she  put  in,  on  the  18th  of  January,  1803,  at  Gibraltar,  after 
having  made  six  fresh  prizes  since  her  departure  from  Trinidad. 

3.  The  Sumter  remained  at  the  port  of  Gibraltar  until  December, 
1863,  when  she  was  disaimed  and  sold  by  public  auction. 

The  ofHcers,  among  whom  was  Captain  Semmes,  who  subsequently 
commanded  the  Alabama,  abaudoued  the  vessel  and  went  to  England. 

4.  From  February,  1862,  there  had  been  United  States  ships  of  war 
stationed  in  the  waters  of  Algeciras,  to  watch  the  Sumter. 

5.  The  representatives  of  the  United  States  at  Gibraltar  and  London 
protested  against  the  sale  of  the  Sumter  as  fictitious  and  inadmissible, 
according  to  international  law, 

6.  Ou  the  9th  of  February,  1803,  the  Sumter  escaped  from  Gibraltar 
aud  arrived  at  Liverpool ;  she  remained  there  till  the  3d  of  July,  was 
from  thence  employed  as  a  transport-ship,  and  left  that  port  under  the 
name  of  the  Gibraltar,  carrying  a  cargo  of  heavy  artillery.  What  be- 
came of  her  afterward  is  not  exactly  known.  It  only  appears,  from  the 
evidence,  that  United  States  ships  still  watched  her  for  several  months 
after  she  left  Liverpool.  (The  Connecticut,  from  the  3d  of  August  to 
September,  1803  j  United  States  Appendix,  vol.  iv,  p.  120,  t-ablo.) 


2.  Apr&a  avoir  fait  six  pcieeSjileotrftd'aborclau  port  eapaguol  de  Cienfnegoa,  (Cuba,) 
oEi  il  einbarqiia  <lu  cliarbon;  le  15  jnillot  1S6L,  il  airivaanparthollandaiBde  Sbe.-Aniie, 
dojaa  I'llo  de  Cnra^iuiy  y  einbaTqiia  dn  obnrbon  et  y  B^joarna  hnit  jours  ;  le  30  jnillet, 
il  aitaipat.  le  port  britaunique  de  In  Tnmt6,  api^  nvoa  Mt  ea  toat  onze  prises  depnis 
S.I  sortie  this  aa,as.  du  MiasiBsippi;  it  lesta  six  jodrs  daas  co  port  et  y  &t  uu  complut  ap- 
pi'ovisiouuement  de  oharboD;  apiba  avoir  quitt^  la  Triait6,  le  SunitoT  toucha  encore, 
uittr'autrcs,  aux  porta  de  Paramaribo,  (Gnjaine  liollaiidaise,)  oil  il  s'approvisioDna  de 
charboD,  do  9  au  'il  aotit;  de  Port  Boyal  il  la  Martiaiiiae,  oxt  IL  embatqua  dti  cluiTboiL 
et  resta  qnatorze  jonra,  dii  10  an  23  novetubre ;  de  Cadiz,  oil  il  siSjourua  quinzo  jours ; 
il  entra,  le  ISjanvier  1882,  a  Gibraltar,  apres  avoir  fMt  sii  nouTellea  prisea  depute  aon 
depart  de  la  Trinity. 

3.  Le  Sumter  reato  au  port  de  Gibraltar  juaqu'eii  d^cembro  1SS3,  Spoque  a  laquelle 
il  I'ut  A6aarja6  et  yeedu  aax  enoheres  pnbliques. 

Lea  oEQuiera,  parmi  leaqnels  ae  trouvait  le  oapitaiuo  Semmes,  plus  tard  commaudaut 
lie  I'Alabatua,  abaudeuiibreiit  le  vaisseau.  et  ae  readireut  en  Angleterre. 

4.  D&s  le  mois  de  Kvrier  1862,  il  j  avait  eu  des  uavires  de  guerre  das  fitats-Unia 
statioDu^s  dans  leB  eaax  d'Alg&^raa  pour  caetter  le  Snmtet. 

5.  Les  repr^sentanta  dea  Etata-Uuis  il  Gibraltar  et  a  Londres  prot«st6reut  centre  la 
vente  du  Samter,  flomnie  fictive  et  inadmissible  d'aprea  le  droit  dea  gena. 

6.  Le  9  Kvrier  18B3,  le  Sumter  s'debappa  de  Gibraltar  et  arriva  i  Liverpool ;  it  j 
I'oata  juaqu'an  3  juillet.  fut  de  lil  employi^  conime  vaiaaeau  de  tranaport  et  quitta  ce 
jiort  30UH 10  Dom  de  "le  Gibraltar,"  emportant  nnecargaison  d'artiUerie de  groa  calibre. 
Ou  ne  sait  pas  an  jnste  ce  qu'il  doviiit  dans  la  suite.  II  ressort  aenlement  dea  pifeoes 
i^uo  dea  vaiaseanx  de  guerre  dea  Etats-Unia  le  guettercnt  encore  ploaieurs  moia  aprfes 
sa  sortie  de  Liverpool.  (LeCoiiuecticat,  dn3  aoftt  jiisqu'en  septembre  186'J:  appeudice 
ani^ricaiu,  tome  iv,  page  120,  tableau,) 
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(B.) — CONSIDBEATIOBS. 

i. — Respecting  what  took  place  iy>  to  the  mom&iit  of  the  vessePn  entry  into 
Gibraltar. 

{a.)  With  the  exception  of  her  stay,  and  the  supply  of  coal  which  the 
Snmter  took  in  at  Trinidad,  uoiie  of  the  sicts  in  question  took  place 
within  British  jurisdiction ;  consequently,  Great  Britain  is  responsible 
for  nothing  which  occarred  before  the  arrival  of  the  Sumter  at  Trinidad. 

(h.)  The  pennission  given  to  the  Surater  to  remain  and  to  take  in  coal 
at  Trinidad,  does  not  in  itself  constitute  a  sufficient  basis  for  accusing 
the  British  authorities  of  having  failed  in  the  observance  of  their  duties 
as  neutrals ;  beeanse  this  fact  cannot  be  considered  by  itself,  since 
the  Sumter,  both  before  and  after  that  time,  was  admitted  into  the  ports 
of  many  other  states,  where  it  staid  and  took  in  coal,  and  it  is  proved 
that  the  last  supply  she  obtained  to  cross  the  Atlantic  did  not  take 
place  in  a  British  port ;  so  that  it  cannot  be  lield  that  the  port  of  Trini- 
dad served  as  a  base  of  operations  for  the  Sumter. 

II. — Respecting  the  permission  to  slay,  and  the  sale  of  the  Sumtei-  at  Gib- 
raltar. 

{a.)  The  stay  of  the  Snmter,  as  an  armed  ship  of  war  of  the  Confed- 
erate States,  at  the  port  of  Gibraltar,  from  the  month  of  January  to  tlie 
month  of  December,  1862,  was  less  tbe  result  of  lier  being  in  distress 
than  a  refuge  from  the  danger  arising  from  the  ships  of  the  enemy. 

(6.)  The  granting  of  such  shelter  is  contrary  to  the  seconiil  rule  of  the 
treaty,  according  to  which  a  neutral  port  must  not  serve  as  a  base  of 
operations  to  belligerents,  and,  consequently,  must  not  serve  them  either 
as  a  refuge  from  the  enemy,  while  giving  them,  at  the  same  time,  tlie 
opportunity  of  leaving  it  at  will. 

(c.)  The  objection  whicli  is  made  that  the  Snmter  entered  Gibraltar 


(B.) — COSSIDi  lUKTS . 

I. — CoyKeritant  ce  qui  lepaaaa  jasqa'aii  moment  de  I'etiMe  du  vaisaeau  a  Gibraltar. 

a)  A  I'esceptioQ  ilu  H^jour  et  de  I'appvovisioanement  que  fit  le  Sumter  il  la  Trinity, 
aucuD  des  falts  en  question  n'ent  lien  Aaaa  la  juridiotion  britaunique;  par  uons^uent, 
la  Orande-BretaKue  u'est  reaponsablc  pour  rlen  de  ce  qui  se  passa  avant  I'arriv^  du 
Suiuter  h  la  Trinity. 

i)  La  periuisBion  donoSe  an  Sninter  de  sojourner  et  de  fitire  du  cbailjoti  h  la 
Trinity  ne  constitne  pas  k  elle  seule  nne  base  suftlsaiite  ponr  quo  I'on  pnisse  aoonser 
les  aatorit^  britauniquea  d'avoir  raanqu^  it  leure  devoirs  de  neutralitiS;  ottroeMt 
ne  pent  etre  consid^re  iBoMment,  puiaqne,  avant  et  aprta,  la  Suiutev  avait  ^t6  admia 
daus  les  potts  de  plusiears  aatrea  4tate,  oh  11  s^onma  et  fit  du  oliarbon,  et  qu'il  est 
constats  que  le  4evnier  appro vi si onuement  qu'il  fit  pour  traverser  I'ocdan  Atlantique 
n'eut  lias  lieu  dans  un  poet  britanuique:  de  eorte  que  I'on  ne  aaurait  pr<5teQdre  quo  le 
port  de  la  Trinity  ait  servi  de  base  d'op^rations  an  Smnter. 

II. — OonceitiarU  lapermissUm  de  efjoar  et  *j  vente  da  Smnter  &  Sibrdllar. 

a)  Le  sdiour  du  Sumter  comme  vaisseau  de  guerre  atm6  des  #tats-conKdiir^s  av 
portde  Gibraltar,  depnis  le  mois  de  Janvier  ■     .      ..       .  .     .-«..   .•-. 

suite    d'au  etat  de  d^trease    qn'un  asile  co 


6)  Une  paveille  concession  d'asile  est  en  disaccord  avoc  la  9=  rfegle  du  traitd, 
d'aprfes  laqnelle  nn  port  nentre  ne  doit  pas  aervir  de  base  d'opfirationa  aus  beliigfirants  ; 
par  consequent,  ue  doit  pas  non  plus  lour  servir  do  lieu  de  refnge  ooutre  Tennemi,  tont 
en  lour  laissant  la  possibility  d'en  resBortir  k  volontf . 

o)  L'objeotion  qnl  est  faite  que  le  Sumter  iStait  entr^  il  Gibraltar  aranjja  jinbiica- 
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before  the  publication  of  the  offlciai  circular  of  the  31st  of  January, 
1802,  which  limits  the  stay  of  belligereut  Tessels  in  nentral  ports,  is 
immaterial;  tor, 

(d.)  Even  without  the  publication  of  that  circular,  the  granting  of 
shelter  which  took  place  would  have  been  contrary  to  the  duties  laid 
down  in  the  second  rule,  and  to  the  principles  of  a  real  and  effective 
iK^ntrality. 

(e.)  Moreover,  to  interpret  tlie  circular  of  the  Slat  January,  1863,  in  the 
sciisethatit  related  only  to  the  ships  of  belligerents  which  shouldin  the 
future  enter  British  ports,  and  not  to  those  which  were  already  in  them, 
is  in  opposition,  if  not  with  the  letter,  at  least  with  the  sense  and  spirit 
in  which  the  circular  was  published. 

(/.)  The  disarmamentand  sale  of  the  Sumter  after  she  had  been  eleven 
months  in  the  port  of  Gibraltar  were  the  continuation  and  conclusion 
of  the  course  pursued  up  to  that  time,  and  which  consisted  in  saving  the 
ship,  herarmamentand  her  crew,  from  the  enemy;  and  these  acts  were  as 
little  in  conformity  with  the  maintenance  of  a  real  and  effective  neutrality 
as  the  whole  of  the  proceedings  from  the  beginning,  and  the  less  so 
because  they  were  accompanied  by  the  following  circumstances  in 
,iggravation: 

(g.)  Tlie  sale  of  the  ship  was  only  fictitious,  as  appears  from  the 
documents ; 

The  proceeds  of  the  sale  of  the  arms,  &c.,  were  paid  over  to  the  treasury 
ot  the  insurgents; 

The  oflflcers  of  the  vessel  and  the  rest  of  her  crew  remained  at  liberty, 
and  a  certain  number  of  them  re-entered  shortly  afterwards  the  service 
of  the  insurgent  States. 

(A.)  According  to  the  principles  of  neutrality  observed  on  land,  men 
who  seek  refuge  from  the  enemy  are  disarmed,  and  the  munitions  they 
bring  with  them  are  seized  and  not  restored  till  the  end  of  the  war;  the 
authorities  of  Gibraltar  ought  to  have  acted  in  like  manner,  or  else  they 
ought  to  have  compelled  the  vessel  with  her  armament  and  crew  to  leave 
the  port  within  a  stated  time,  providing  her  with  a  safe  conduct  as  tar 
as  the  limits  of  British  jurisdiction. 

tiou  de  1»  citculaire  niinisWriBlId  du  31  jaiiviKr  1862,  laquelle  limite  in  duri^e  du  s^jour 
<les  v»is$«aus  liellig^raDte  Aana  lua  ports  uentres,  eat  aaus  port^e ;  car, 

d)  MSuio  sans  la  publicatinii  ile  cette  circiilaire,  la  conceaaioiE  d'asile  qui  eut  ]i«)i 
eUt  6t6  p.n  diSsaccord  avec  Ic^  iluvoirs  d^coulaiit  ile  In  r<:gle  3  et  dee  priacipes  d'ane 
iientraliM  r^lle  it  effectuei. 

«)  En  outre,  int«rpr<iter  la  ciroulaire  du  31  Janvier  1862  daua  le  sens  qu'elle  ne 
devait  concemer  que  les  navires  des  belli^rants  qui  entreraient  a  I'avenir  dans  les 
ports  britanniquea,  et  uon  cons  qni  a'y  tajuvaient  A^ji  alors,  o'eat  ae  mettro  en  dfeac- 
cord,  oinon  avec  la  lettre,  dn  moina  avec  le  Bens  et  I'esprit  daiis  leaqnela  cette  oirculaire 
flit  public. 

/  )  Le  dfeamiement  et  la  veiite  du  Snmter  an  bout  do  onze  mois  de  a^our  dans  le 
port  de  Gibraltar  fnrent  la  contiLiuatiou  et  la  conclusion  dn  prociSd^  auivi  ,i  uaqu'ftlora. 
«t  qui  couaiatait  &  aauver  de  reunemi  le  vaiaseau,  eon  armement  et  aou  Equipage ;  et 
ces  actes  anssi  fiirent  auaai  peu  conformes  aa  maiutien  d'nnc  neutrality  nSelle  ct  effec- 
tive quo  tont  le  proo^fi,  dfea  le  commencement,  et  cela  d'antant  inoins  qu'its  Staient 
aucoinpagu^s  de«  cironn stances  aggravautes  suivantes. 

g)  La  vente  du  vaiaaeau  ne  fnt  qae  fiotive,  ainsi  qa'il  appert  d'apr&s  lea  aotcs : 

Le  produit  de  la  vcnte  des  BrmeB,.&c.,  fnt  vera€  dans  la  caiase  aus  inan^^a ; 

Les  offlciera  du  vaiaseau  et  le  reate  de  I'^qnipage  restirent  en  ^tat  de  liberty,  et  nn 
certain  nninbre  d'enti'enx  Tentibrent,  peu  de  tenipa  apr^,  au  service  des  Stats  iusur^ea. 

ft)  IVaprfeH  lea  prinoipea  de  nentralife  olwiervfe  sur  terro,  les  honamea  qui  oberelient 
uu  refnge  centre  I'enuemi  snnt  cl^arm6s  et  internes,  le  materiel  qu'ila  emportent  est 
saisi  et  n'est  restitu^  qn'il  la  &n  de  la  gnerre :  lea  autorit^a  de  Oibraltat  anraieat  dll 
agir  d'nne  manifere  analogue,  on  bieu  elles  anraient  dtl  forcer  le  aavire,  avec  son  amie- 
nient  et  son  Equipage,  &  quitter  le  port,  dana  nn  d^ai  fix€,  sauf  il  le  ponrvoit  d'un  aauf- 
eoiidnit  jusnu'ans  limitea  de  5a  inridiction  britannique.  ■-"~-  l 
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JUDGMENT. 


1.  Gresib  Britain  has  not  failed  iii  ber  duties,  as  laid  down  in  tiie  three 
I'ules,  ill  respect  to  the  Surntar.  up  to  the  eiitrauce  of  that  vessel  into 
Gibraltar,  and  is  not,  theretbre,  responsible  for  the  iships  destroyed  by 
the  Snmtex. 

2.  Oil  the  other  hand,  Great  Britain  has  violiited  the  second  rule  in 
aitbrdiiig  a  protracted  shelter  to  tlie  Sumter,  and  in  permitting  the  dis- 
arinauieiit  aud  pretended  sale  of  that  vessel  in  the  port  of  Gibraltar,  and 
is,  therefore,  responsible  forthesnin  tor  which  the  Sumter,  her  arma- 
ment and  equipment  were  sold,  for  the  expense  of  watching  her  by  the 
ships  of  thd  United  States  before  the  waters  of  Gibraltar,  during  the 
whole  period  of  the  stay  of  the  Sumter  in  that  port,  aud  for  the  expense 
of  her  pnrsnit  alter  her  departure  from  that  port. 

VI. — THE  RETRIBUTION. 

(A.)— Facts. 

1.  Tlii.s  vessel  was  originally  a  United  States  screw  stfaiiLship,  the 

Uiiele  Ben,  and  was  built  at  Bufl'alo  in  185(i. 

Shortly  betijrethe  attaelr  on  Fort  Sumter  she  had  i>eeu 
.■sent  to  the  south  coast  of  the  United  States.  Stress  of  weather  obliged 
her  to  put  into  the  Cape  Fear  River.  There  the  insurgents  took  posses- 
sion of  her,  and  turned  her  into  a  schooner.  She  went  to  sea  ajfaiu  under 
the  name  of  the  Itetribution,  and  cruised  in  the  neighborhood  of  the 
Bahamas. 

2.  In  the  month  of  December,  1802,  she  captured  the  Americjiu 
schooner  Hanover,  and  took  her  prize  to  Fortune  Island  or  Long  Cay, 
{one  of  the  Bahamas.) 

Tlie  captain  of  the  Ketribntion,  one  Loclie,  alias  Parker,  went  before 
the  authorities  of  the  port  with  the  papers  of  the  Hanovei',  represented 
himself  as  the  inast«rof  that  vessel,  nnder  the  name  of  Washington  Case, 
aud  stated  that  he  had  been  shipwrecked  on  one  of  the  neighboring 
islands,  and  that  he  was  in  distress ;  that  he  hsui  been  bound  from  Boston 


{C.)-JUOEMKNT. 

1.  La  Grainle-Bretagne  ii'a  pas  uiaiiqn^  il  sea  devoirB,  d^conlant  des  ti'oia  I'rglea,  eu 
ce  qui  coueenns  le  Sumter  jusqa'il  l'eiitri5e  <le  ce  vaiaseau  ft  Giltraltar,  et  bUk  ii'est,  par 
cons6queut,  pa»  respousable  jionr  los  deatruutioDs  de  Davires  eEFoctn^es  piir  le  Sumter. 

2.  Par  coutte,  la  Graade-Bretagne  a  vioW  1ft  rfegle  2  en  aooordaut  nu  asile  prolongs 
au  Samter  et  en  toldraut  le  dfisarmBineut  ot  la  piStendue  vente  de  ce  vaisseaii  dans  le 
port  de  Gibraltar,  et  eHe  est,  par  cuiisilq^aont,  responsable  poar  le  pris  de  veutu  dii 
Sniuter,  de  sun  armement  et  de  son  d([iiipeiiiene,  pour  lea  fraia  de  snrveillaiice  par  Ifie 
navii'es  dea  Etats-Unis  devaut  lea  oaux  de  Gibraltar,  pendant  toute  la  dnr^e  du  sdjour 
que  fit  le  Sumter  daua  ee  port,  et  pour  les  frais  de  sa  ponrsnite  aprfea  aon  depart  de  cf 

<A.)— Faith. 

1.  Ce  vai&seau  6tait  daua  Forigine  la  vapeor  ;\  ii^lice  I'UucIe  Ben,  des  fitata-XTuia,  et 
avait  6t6  construit  ii  Bufialo,  eu  1856. 

Pen  de  teiups  avant  I'attaqne  du  tort  Samter,  LI  avait  ^t«  en     j  les>      tea  in&i- 

dioualea  des  Etats-Unis.    Le  mauvaia  temps  I'obliaea  &  ontrer  da      1    fl  lu  Cape 

Fear.    La,  les  inanre^  e'eu  empsffferent  ot  le  tranaformfereut  en     1  11      prifc  lu 

mer  sona  le  num  de  Betributlou  et  croiaa  daus  le  voisinage  des  B  ii      a 

3.  An  moia  de  d&embre  1862,  il  oapttira  le  aebooner  am^rioain  1  H  u  t  menu 
e&  prise  Sb  llle  Fortune  ou  Long  Cay,  (I'ane  dea  Bahamaa.) 

Le  capitaine  de  la  Retribution,  nomm^  Locke,  aliaa  Parke  p  (    nta  a    -c  les 

papiera  du  navire  le  Hanover  aui  autorit^a  da  port,  se  fit  pass  p  1  P  t  de  ce 
navire  aous  le  nom  de  WasUingtQii  Case,  et  rapporta  qu'il  avait  fii  t  auf  g  1  oe  dee 
Ilea  voisiues  et  qu'il  6tait  eu  dStresse ;  qji'll  avait  6t6  deatin^  de  Boatoniija  Havaiie 
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to  Havana,  with  liberty  to  seek  another  market;  that  his  instruetioTia 
iiutUorized  him  to  dispose  of  his  cargo,  aud  to  make  use  of  the  proceeds 
to  take  iu  a  cargo  of  salt,  and  to  run  the  blockade  with  it. 

Tlie  sliip's  papers  were  examined  and  fonnd  to  be  in  conformity  with 
liis  lieclarations;  they  were  indeed  mnde  ont  in  the  name  of  the  mas- 
ter, Washington  Case,  and  ifc  was  under  tliia  name  that  Locke  was  ad- 
mitted into  the  port  with  the  Hanover,  and  that  the  ship's  cargo  was 
exchanged  for  one  of  salt 

'■i.  Later,  on  account  ot  remonsti  intses  made  by  an  American  agent, 
Locke  was  prosecuted  it  Na^iiu,  on  account  of  this  act.  The  lirst  time 
lie  was  released  on  bail,  ind  succeeded  in  escaping  trial  by  taking  flight 
and  forfeiting  his  bail,  (Ootobei,  lbb3,)  Tlie  second  time,  liaving  made 
the  same  voyage  again,  he  was  acquitted  by  the  court  for  want  of  evi- 
tlence  to  prove  his  identity,  (February,  1865.) 

4,  Previous  to  thesejudioial  proceedings  the  Eetribution  hsMl  also  c;ip- 
tured,  in  the  neighborhood  of  Castle  Island,  the  American  brig  Emily 
Fisher,  carrying  a  cargo  of  sugar.  Tiie  master  of  this  latter  vessel, 
!iamed  Staples,  relates  what  happened  in  the  following  manner: 

The  prize  having  been  made,  the  captor  made  an  arrangement  with 
some  wreckers  and  then  stranded  the  vessel,  after  which  the  wreckers 
took  possessioa  of  her ;  and  she  was  then  brought  back  to  Long  Cay, 
accompanied  by  the  Eetribution. 

Tlie  master  of  the  Emily  Fisher  was  not  allowed  to  take  possession 
of  his  ship  again  until  he  had  paid  50  per  cent,  of  the  price  of  the 
I'argo,  and  33J  per  cent,  of  the  value  of  the  vessel,  to  the  wreckers. 
When  he  had  made  this  payment  he  was  replaced  in  possession  by  the 
(collector ;  the  authorities  declared  that  the  law  would  not  allow  the 
(cruiser  to  touch  the  brig,  but  that,  even  if  they  wished,  they  had  no 
means  of  preventing  it;  and,  finding  himself  under  the  guns  of  the 
cruiser,  he  had  preferretX  paying  wliat  was  asked  of  him. 

In  tlie  British  counter  case  it  is  admitted  that  this  statement  may  be 
true,  that  there  had  been  a  conspiracy  between  the  captain  of  the  Itet- 

jivcG  faculty  de  clierclier  uii  autre  marclx!:  (|iie  aeii  instructions  I'autoriaaient  il  iliB[)oaur 
lie  la  oacgaisoii,  et  ii.  eu  employer  le  prodiut  il  faite  un  ohargeuiout  do  sel  et  ti  Eraveraer 
In  blocus  aveo  ce  charjieiueiit. 

Lea  papiera  (la  navire  furent  examines  et  tronviSa  eonformes  aiix  ddclarationa;  ils 
(•taierit  on  effet  an  noui  Ha  patiim  WashiDgtoii  Case,  et  eo  fut  soaa  oe  iioiu  qaa  Locke 
lilt  adniia  an.  port  avec  le  Hanover  et  que  la  eargaJBondu  navire fnt  oliaugdo  eontre  uuc 

3.  Plus  tard,  fi  la  Hiiite  de  dduouoiationa  faites  par  nn  af^ent  amdriua.iu,  Loeke  I'nt 
poursnivi  en  justice  a  Nassau,  it  cause  de  ce  fait ;  la  premiere  fois,  il  fut  reliLchii  sous 
cautioD,  et  rdussit  h,  an  aoustraire  il  la  prociSdure  ou  proiiantla  fnitcetnbaudoiiuantBoii 
cautiomiement,  (ootoTire  186.1.)  La  eeconde  fois,  ayant  refeit  le  ni6me  voyage,  il  fut 
acqnitt6  par  le  tribunal,  faute  de  preuves  coustatant  son  identity,  (fevrier  1B65.) 

4.  Antiirieurenient  H  ees  prociSd^s  judiciairea,  le  Retribution  avaitaussi  capturii  dans 
le  vaisinage  de  Castle  Island  le  brick  amdricain  Emily  Fislier,  portaut  une  eargaisou 
de  aucre.  he  patron  de  ce  dernier  vaiaseau,  nomm6  Staples,  rucouto  CO  qni  a'est  passe 
lie  la  maui^ro  auivaute : 

La  prise  faite,  le  capteur  ^tirit  eotrd  en  relation  avee  quelquea  v>reckera  et  avait  en- 
suite  fait  ^choner  le  navire;  aprfea  qnoi  lea  wreckers  s'en  (5taieut  ompards;  enauite  il 
iivaiC  it6  rameniS  il  Long  Cay  sous  la  coudnito  du  Ketribution. 

Lui,  patron  de  I'Eniily  PisUer,  n'avait  6t6  en  ^tat  de  reprondre  imssession  de  sou  vais- 
ssau  qu'il  n'elit  pay^  aux  wreckers  50  ponr  cent  du  prix  de  la  oargaiaon,  et  33fr  pour  cent 
de  la  voleur  dn  vaisseau.  Lorsqu'il  cut  Mpos6  ce  paienient,  11  avait  ^t6  reniis  en  pos- 
session par  le  collecteur ;  lea  anturit^  avaient  dfclanS  que  les  loia  ue  perinettrHient  pas 
au  oroiaenr  de  tonohec  au  briok,  inaia  que,  quand  mSnie  ellea  le  vondraient,  elles  n'an- 
laient  auonn  moyen  de  I'empficber ;  et,  se  trouvanl  soua  lea  canons  ducroiseur,  il  avait 
mieuK  aimd  payer  ce  qn'on  lui  deuiandait, 

Danu  le  coutre-mdmoire  britanniqae,  ou  roconnalt  que  cet  expose  pent  6tre  vrai,  qn'ij^ 


e  le  capitaiuc  ilii  Rutribution  et  les  wrevkera  en  vue  d'extorqi^r  0(^q|p 
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ribiition  and  the  wreckers,  with  a  view  to  extorting  money  from  the 
brig,  from  wliich,  as  a  prize,  he  would  otherwise  have  been  able  to  ob- 
tain nothing;  bnt  that  no  complaint  had  been  made  against  the 
authorities  of  the  colony,  and  that,  since  then,  nine  years  had  elapsed. 
5.  The  Retribution  thereupon  went  to  Nassau  Bay,  was  sold  there  on 
the  10th  of  April,  1863,  there  changed  her  name  to  that  of  the  Etta, 
iind  both  these  transactions  were  registered,  hy  the  authorities  at  Nas- 
sau. On  her  first  voyage  to  New  York  as  a  transport  she  was  recog- 
nized as  the  former  Betribution,  and  was  seized  by  the  authorities  and 
sold. 

(B.) — OONSIDBBATIOKS. 

(A.) — Wliat  took  place  respeeting  the  Hanover. 

The  British  authorities  are  not  responsible  in  this  matter,  since  they 
were  deceived  in  regard  to  the  entry  and  sale  of  the  prize  at  Long  Oay, 
and  since,  from  the  manner  in  which  this  fraud  was  committed,  they 
cannot  be  accused  of  culpable  negligence. 

Nor  can  any  responsibility  be  attached  to  the  subsequent  acquittal, 
for  this  act,  of  Captain  Locke  by  the  courts  at  Nassau,  inasmuch  as  it 
is  not  shown  that  there  were  any  evident  defects  in  the  proceedings  or 
the  judgment. 

(B.) — Wluit  tool:  place  respecting  the  Emily  Mslier. 

It  appears  to  be  proved  that,  in  British  jurisdiction,  by  means  of  a 
conspiracy  between  the  captain  of  the  cruiser  and  some  of  the  crew  of 
the  wrecking-vessels,  exactions  were  practiced  on  this  vessel  after  she. 
had  been  cai»tnred  and  brought  into  the  waters  and  port  of  Long  Cay ; 
and  that  the  authorities  of  the  port  were  aware  of  it,  the  affair  having, 
so  to  speak,  taken  place  before  their  eyes ;  that,  notwithstanding,  these 
authorities  did  not  take  any  steps,  either  with  a  view  of  affording 
efficient  protection,  or  with  a  view  of  instituting  judicial  proceedings, 

de  I'argoot  au  licick,  dont  il  n'aura 
n'y  avait  pas  eu  de  plainte  port^e 
ueuf  aaa  s'^taient  6coiil6s. 

5.  Lft-<leflaus,  le  Betribution  se  rondit  dans  ia  baie  tie  Nassau,  y  fnt  vendu  le  10  avril 
18G3,  y  cbangHa  son  iiomeneeluide  "Etta,"et  I'unet  raQtredeceaactesfutentenregis- 
tr^s  par  les  autoiit^s  de  Nassau.  Lora  de  sou  premier  voyage  i  New  York,  en  qualiti'^ 
de  transport,  11  y  fut  tecounn  corame  i'aucieu  Eetribntioii,  et  fiit  s^questriS  pai'  les 
autoriWs  et  reudu. 

( B.)— CONSll)£^A^"TS. 
(A.)  Ce  qui  se paamaiiiccnmnt  Je  Haiiorei: 

Les  autoritiSs  l»ritannic[ues  n'en  sont  pas  responsablea,puisq^<i'elles  fni'ent  trompees 
c[uaut  fi  I'eutr^e  et  il  la  vente  de  la  prise  A  Loug  Gay,  et  que,  de  la  niani&je  (iont  cettc 
tromi»orie  fut  commise,  il  ne  pout  leur  etre  reproub^  de  uljjligence  coiipable. 

n  n'y  a  pas  nou  plus  de  motif  de  respousabilitd  dans  I'acqnittenient  subsequent,  ponr 
ce  fait,  du  oaptaiue  Looke  par  les  tribunanni  de  Nassau,  puisqu'il  n'est  pas  Stabli  qu'il 
J  ail  eu  des  d^fauts  ^videuts  dans  la  procedure  et  le  jugeuient. 

(B.)  Ce  qai  aepassa  etmeernaut  VEmihj  Mthtr. 

II  paialt  constats  que  dans  la  juridictiou  brttonnique,  an  nioyen  il'un  com  plot  foruii^ 
eutre  le  capitaine  du  croiseur  et  qnelques  borames  d'^quipa^e  de  bateaux  de  sauvetage. 
il  fut  oommis  des  exactions  contre  ee  vaissean,  aprfes  qu'il  eiit  ^t^  oapturl  et  ameiir 
dans  lea  eaux  et  le  port  de  Loug  Cay ;  et  que  les  autoritSs  dn  port  en  avaient  connais- 
sance,  les  choses  s'^taut,  pour  aiusi  dite,  paasiSes  sous  leuni  yen:: ;  que,  nonobstant  celit. 
ceB  autorit^  n'avaient  pas  fait  uae  senle  d-marche,  ni  eu  vue  d'a^icorder  protection 
effective,  ni  en  vue  d'eutamer  des  poursuites  judiciairea,  ni  en  fiisau^apport  aux 
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or  by  reporting  to  tbeir  superiors  what  was  taking  place;  that,  iiiorti- 
over,  and  as  a  aeqiiel  to  these  acts,  on  the  10th  of  April,  1S()3,  seven 
weeks  after  the  events  which  had  taken  place,  the  sale  and  change  of 
name  of  the  Retribution  took  place,  and  that  these  transactions  were 
registered  by  the  authorities  at  JTassan. 

(0.)  The  objections  nijide  by  Great  Britain,  that  it  was  not  until 
nine  years  after  these  acts  took  place  that  a  claim  is  made  with  respect 
to  the  Emily  Fisher,  and  that  I^ong  Cay  is  a  distant  aud  little  frequented 
port,  are  iminaterial,  because  the  nature  of  the  oliense  committed  at 
Long  Cay  made  it  the  duty  of  the  authorities  to  interfere  oflBcially,  or 
to  report  to  their  superiors;  and  because,  even  if  at  the  time  of  the 
commission  of  the  ofEeuae,  there  was  not  on  the  spot  a  force  to  prevent 
it,  it  was,  nevertheless,  the  duty  of  the  authorities,  immediately  after- 
ward, to  take  every  step  to  repair  it,  even  that  of  insisting  that  meas- 
ures should  be  taken  against  the  belligerent  by  whom  the  cruiser  was 
commisisJoned, 

J  UDGMEfiT. 

Great  Britain  did  not  fail  to  observe  her  duties  as  a  neutral  with 
respect  to  the  facts  which  concern  the  Hanover ;  on  the  other  hand, 
in  regard  to  the  Emily  Fisher,  she  did  not  fulfill  her  duties  as  a  neu- 
tral, and  is  responsible  on  this  head. 


OPINIONS    OF    MK.    ADA3IS. 

1. — DUE  DUjIOKNCE. 

These  words,  which  are  found  in  the  first  and  third  of  the  rules 
prescribed  by  the  treaty  of  W;ishingtou,  for  the  govern- 
ment of  the  arbitrators  in  making  up  their  judgment,  have        ""J'I'b™.. 
given  rise  to  much  discussion  in  the  preparatory  arguments  of  the 
opposing  parties. 

initorit&  KupiSrieiiri^a  de  cu  qui  ae  paaaait;  qne,  Lien  pius,  et  en  suite  de  oes  faitfi,  le  10 
avril  1863,  sept  seiuaiiiea  apr^s  les  6v6ucmcuts  qui  avaieut  eu  lieu,  la  vente  et  le  chauge- 
111  ent  clii  no  ui  de  Retribution  s'effeetu^reut  et  quo  ces  aotes  fiirent  enregistr^B  par  leK 
aut«rit€3  i  NasBan. 

(C.)  Les  ohjeelions  queprSaeste  la  Grande-Brelagiie — 
Que  ee  n'est  que  neuf  ans  api*B  les  feits  aeoomplis  que  I'ou  r&laiiie  au  stijet  de 
I'Emily  FiBlier  et  que  Lonji  Cay  eat  nn  port  pen  frequontfi  et  ^eart^ — n'ont  pas  d'im- 
portanee,  parte  que  la  nature  du  d^lit  eomniia  il  Loiif;  Cay  faiaait  anx  antuvitiiM  uii  di;- 
voit  d'tntervenir  d'offioe  ou  de  faire  rappovt  aai  antnritiSB  sap^riuures,  et  qini  qu.iinl 
merae,  an  moment  de  la  cnramiaaion  dn  d€lit,  I'onn'avait  pas  aur  place  la  foii^e  i!c  I'l-m- 
pgohet, lesauthritAtavuient,  oepenUant,  le devoii' de faire  immfidiateuiBnt  apil^sumus 
les  dSmarcheB  ponr  y  reui^diev  et  niSiiia  oelui  d'insistec  pour  qn'il  f&t  jiris  dos  mesmis 
ooutre  le  be11ij;eraut,  coniuiettaiit  du  eroiseiii'. 

(C,)— JUGBMEN'l'. 

La  Grande-Bretagne  n'n  pas  niauquii  aaes  obligations  deiieutraliti^relativeiaent  aux 
faits  qui  coilcerucnt  le  Hanover;  par  contre,  pone  oo qui coaeeruerEmiiyrislier,elle 
ii'a  pas  satisfait  i  sea  devoirs  de  neutrality,  et  elle  est  responsable  de  ne  el'ief. 


^  it  daoB  la  premitre  et  dans  la  troisifeme  des  rfeglea  preserites 

rle  trait^de  Wasbington,  pourservirdo  guide  aus  avbitree,  ponr  formei-leurjuge- 
!iit,  unt  donni^  lien  a  beaucoiip  de  disousaions  dans  les  esposSs  pr^paratoires  (les  par- 
:a  oppoBant^s.  ■-"-  i 
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On  tlie  side  of  Great  Britain,  an  esplaiiation  of  tbem  is  given  in  tlie 
yth,  10th,  and  11th  propositions,  laid  down  on  the  24th  and  25th  pages 
of  the  case. 

The  subject  is  again  considered  in  pages  21  and  2'2  of  the  volume 
called  the  ConnterCase. 

It  is  again  i-eferred  to  in  the  Stli  and  Otli  pages  of  the  volume  called 
the  Argument  or  Summary. 

Lastly,  it  is  treated  in  a  niore  general  waj  in  the  argument  presented 
liy  Sir  Itoundell  Palmer,  counsel  on  behalf  of  Her  Britannic  Majesty,  o!i 
tbe  25th  July  last. 

On  the  side  of  the  United  States,  an  explanation  is  presented  in  iiages 
150  to  15S  of  the  volume  called  The  Case. 

It  is  again  referred  to  in  the  sixth  page  of  the  Counter  Csise. 

The  subject  is  again  treated  in  pages  316  to  322  of  the  Argument  or 
Summary. 

Lastly,  it  is  discussed  in  a  more  general  way  in  the  argument  sub- 
mitted by  the  counsel  on  behalf  of  the  United  States  on  the  5th  and  Ctli 
of  August. 

The  objection  which  I  am  constrained  to admitas existing  in  mymind 
to  the  British  discussion  is,  that  it  appears  to  address  itself  for  the 
most  part  to  the  establishment  of  limitations  to  the  meaning  of  the 
words  rather  than  to  the  explanation  of  the  obligations  which  they 
imply. 

The  objection  which  1  am  constrained  to  find  to  the  American  defini- 
tion is  that  1  do  not  find  tbe  word  "  due"  used  in  the  sense  attributed 
to  it  ill  any  dictionary  of  establisbed  authority. 

Yet  it  does  not  appear  to  me  bo  difficult  to  find  a  suitable  meaning  for 
these  words.  Perhaps  it  may  have  been  overlooked  from  the  very  tkct 
of  its  simplicity. 

I  imderstand  the  word  diligence  to  signify  not  merely  work,  but,  to  use 
a  familiar  i»hrase,  work  with  a  will. 

The  force  of  the  qualifying  epithet  "due"'  can  be  best  obtained  by 
tracing  it  to  its  origin.  All  lexicographers  derive  it  from  the  Latin 
verb  "debere,"  which  itself  is  a  compound  of  two  words  "de"'  and 

Dii  tCW  (le  la  Grand e-Bretagne,  nue  explication  vu  est  (loniide  dans  lea  9"'=,  lO"'"  i:t 
jlnic  propositi  oil  a  posi^es,  pages  ^4  ut  iib  Cm  "Case." 
LeKiyettHtdi!  uonvean  iHiiisiiliii'i5,  pagB-s  21  ot22,  dii  volnnip  a]ipeMle  "Cminter-case.'' 
II  y  est  eueori)  fait  allusion,  pagea  6  at  9,  dii  volume  iiommi?  "Argument"  im  "Snm- 

EiiHu  il  est  trait<S  d'anti  juaiiitire  plus  gon^rale  daua  Ic  plaiiloyer  pnisiitite  parSii' 
KcmiKlell  Fiilmer,  coiisoiller  doaaM^eatr  britanuiqiie.leSfjjiiiilct  (Eei'iiiei'. 

Du  tOte  dta  fittttB-Unis,  nne  expliKBliou  est  pi'JBent^e,  pages  150  ik  158  da  volunK- 
noniniSle  "Caaa." 

II  y  est  euGore  fiiit  Hllnsioii,  page  6  du  ''Couutei'-case." 

Le  arjet  est  de  uoavean  traitfij  pages  316  it  332  de  "I'Argnmeiit"  on  '■  Snmniary." 

Eiifin  il  est  discDt^  d'nne  niani^ru  plus  gi!u6ra!e  dans  le  plaidoycr  ptt^aeutii  par  lei- 
(.'ouHtillurs  des  ^tats-Uuis,  lea  5  et  6  aoQt. 

Ii'olijectioii  qne  je  Biiis  oblige  d'admettre  eomme  existaiit  dans  nioa  esprit  k  P^g^ird 
ilfsargnmeiitB  auglaiseat,  qn'ils  Bomlilent  s'appliquei' poor  la  plnpart  ^  etablir  des  li- 
initatiojis  Uu  sous  de  cea  mots,  plutOI;  qne  de  I'obligatiou  qn'ils  iiiLpliqiient. 

L'olijecticn  quoje  auia  oblige  de  faire  il  la  ddtiultion  amMoaineesl  que  je  ne  trotivo 
pasle  mot  "due"  eniployi?  daDS  le  sens  qui  y  eat  attvibii^,  daus  aueon  dictionnairc 
d'nne  antoriti!  roconnne. 

Cependant  il  tie  me  seinble  pas  si  dilEcile  de  trouver  wn  sens  oonveuable  pour  ees 
niiits.    Punt-6trB  n-t-il  ^chnpp^  par  le  fait  m6ino  de  sa  simplieitd. 

Je  eoLiiprends  qae  le  mot  "diligeueu"  signHie,  iion  pas  simplomeut  agir,  mais  agil'  di' 
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".habere,"  wliicli  means  "quasi  de  alio  habere" — that  is,  in  Buglish,  to 
have  of  or  from  another. 

Assuming  this  to  be  the  primary  meaning,  I  now  come  to  tlie  second 
stt'i*.  The  first  having  implied  something  received  by  one  persun  from 
;niother,  the  second  implies  eqnally  an  obligation  incnrred  tliereby. 
■'  Debere,"  in  Latin,  means  to  owe.  In  French  it  becomes  "  devoir," 
wliieh  is  eqnivalent  to  debt,  to  dnty,  or  to  obligation.  In  English  it  is 
thns  delined  by  two  eminent  authorities  : 

Eichardson:  "That  which  ia  owed;  which  any  one  ought  to  have, 
has  a  rig'ht  to  demand,  claim,  or  possess." 

Webster:  "Owed;  that  ought  to  he  paid  or  done  to  another;  that  is 
due  from  me  to  another,  wliidli  contract,  justice,  or  propi'iety  req aires 
me  to  pay.  and  which  lie  may  justly  claim  as  his  right." 

I  have  searched  a  gi-eat  variety  of  other  authorities,  but  do  not  cite 
them,  as  they  only  repeat  the  same  idea. 

Hence  it  uiaj  be  interred  that  the  sense  of  the  words  "dne  dili- 
gence" is  that  of  "earnest  labor  owed  to  some  otiier  party,"  which  that 
party  may  claim  as  its  right. 

But,  if  this  deiinition  be  concede<1,  it  mnst  naturally  follow  that  the 
nature  and  extent  of  this  obligation  cannot  be  measured  exclusively  by 
rlie  judgment  or  pleasure  of  the  party  subject  to  it.  If  it  could,  in  the 
ordinary  transactions  between  individuals,  there  would  be  little  secnritj" 
for  the  faithful  performance  of  obligations.  If  it  were  not  that  the 
party  to  whom  the  obligation  has  been  given  retains  a  right  to  claim  it 
in  the  sense  that  he  understands  it,  his  prospect  of  obtaining  justice  in 
a  contested  ease  would  be  but  slight. 

If  this  view  of  the  meaning  of  the  words  be  the  correct  one,  it  fol- 
lows that,  when  a  neutral  government  is  bound,  as  in  the  first  and  third 
rules  laid  down  in  the  treaty  for  our  guidance,  to  use  "duediligeMi-e"in 
regard  to  certain  things,  it  incurs  an  obligation  to  some  external  partj', 


juBiiie  composi;  de  deux  mots  ife  at  ftafcei'e,  ce  qui  siguififc5Has((!eo!lo/i(i6(re— e'csh-.'t-iiire, 
oil  fran^uia  :  avoir  ou  tenir  Wuu  aatre. 

Eu  ailmuttiuit  quo  ceoi  ust  la  premiere  siguiGoatiouJ'anivH  tiiniii  tenant  a  lii  secoiidc. 
L,3,  premitre  iniphqnaat  iju'rub  i>erHoiiiie  a,  legn  qnelcgiie  oliusii  il'un  antrt;.  ];i  Ni^eniidc 
impliqneSgalementqii'iuienbligaitio'ns'diiestauiviG.  Debere,  eu  latin,  sigiiilir,  en  aii^hiis, 
"toowe."  Ell  traii5!bi9,iIdevient"(levoii',"  cBqniiSc^nivantidette, devoir ouoljligatioii. 
1^11  auglais,  il  tst  d^tini  ftinsi  pat  tlenx  autoritA  eniinentKK : 

Ricliarilson;  "Ch  qui  estdft;  ce  que  quelqu'im  floit  aviih';  eu  qn'il  a  1b  droit  de 
demaniler,  do  rSclaniev  on  de  posa^der." 

Webster:  "Dfl;  oe  qui  doit  ptto  paytf  on  fait  k  iin  aiitil";  ce  qifoii  doit  ii  llii  atitrr;  ee 
Hu'un  BOnttat,  la  jnatioe  ott  la  propriete  exige  que  je  i>a,vo,  et  to  qn'il  peuti  jnstetiit-dt 
I'l^clamer  coimue  sou  droit.'' 

J'ai  oherclrfnu  «;ranAiiuLiil)red'aiitre8antoriti'K,mais  ju  iieles  eitepas,  parce  qivelics 
lie  font  qne  r^p^ter  la  rafitiie  idi5e. 

De  l.\  on  pent  infcrer  que  le  aeua  lies  mots  "diiu  diligeiioe"  fst  celoi  iThji  tmvuil 
^l^rienx  dCl  it  quelque  ai  rs  t« 

(iioit. 

Mais  si  cette  d^Ditiou        at     is  m 

I'^teiiduo  de  cette  obltg  p  as  ea 

jiigement  ou  le  plaisir  (l( 
ies  trausactions  ordiuair        ti       d 
piisseoient  lid^le'des  oblig  S 

tiou  a  €t6  coutraotfe  cut  dio     d  ai 

cliauoe  d'obteuir  justice  d  as        te 

Si  eptte  loaaifece  d'en        n« 
jjouvernonient  iieutre  ea 
poBlSes  dauB  le  traite  pon 
[^ertainea  choscs,  il  euco  q 
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tlie  ntitnre  and  extent  of  which  it  is  not  competent  to  it  to  measure  ex- 
clusively by  its  own  will  and  pleaaiire. 

Yet  the  at^smiiptiou  that  it  is  competent  appears  to  ine  to  uiiderlie  the 
whole  extent  of  the  British  |)08ition  in  this  eontrovursy. 

It  may,  iu<iee(l,  be  afiinaed  that  no  sovereiffii  powev  in  the  last  resort 
is  accountable  to  any  otlier  for  the  results  of  the  exercise  of  its  own 
judguient,  arrived  at  in  good  faith. 

This  proposition  may  be  admitted  to  he  true  in  point  of  fact;  but  it 
is  obvious  that  proceedings  under  it  gain  no  sanction  under  any  law 
but  that  of  superiority  in  physical  force. 

To  escape  this  alternative,  resort  has  been  had  to  an  attempt  at  dell- 
uition  of  a  system  of  rights  and  ohliyatious,  to  which  the  assent  of 
civilized  nations  imparts  authority  iu  the  regulation  of  their  reciprocal 
duties. 

Under  that  system  all  the  nations  recognizing  it  are  placed  on  a  per- 
fectly equal  footing,  no  matter  what  the  nature  of  their  relative  force- 
To  borrow  a  sentence  from  the  British  counter  case — 

Her  Majesty's  goverumeiib  know*  of  no  distinction  liatwiien  more  digiiiBed  and  lews 
disiiilled  powers;  it  refjarda  all  soviiroigit  states  as  eujoyiog  ec[iial  rigbts,  and  eqnally 
Hubjcct  tu  all  onliuiiry  InCerDatiomtl  oblif^iitious ;  and  it  is  (iv inly  persuaded  t  bat  tbere  ih 
nu  state  iu  Eutopu  or  America  wbicli  would  lie  williDg  tu  claim  or  accept  auy  immunity 
in  this  respect  on  the  ground  of  its  infeviority  to  otbera  iu  extent,  militiiry  force,  or 
popnlation. 

Admitting  this  position  in  its  fullest  extent,  it  may,  at  the  same  time, 
be  affirmed  that,  if  Her  Miyesty's  govenimeut  were  to  enter  into  a  con- 
tract with  tliese  various  states,  as  a  neutral  power,  to  use  due  diligence 
in  certain  emergencies,  not  one  even  of  the  smallest  of  them  would  fail 
to  deny  that  Her  Majesty's  government  was  the  exclusive  judge  of  the 
measure  of  ita  obligations,  contracted  under  those  words, 

What  is  then  the  rule  by  ■which  the  a«tual  performance  of  this  doty 

lias  competent  ponv  estimer  escinsivement,  d'api'iis  sa  volontt  propreet  aon  bon  plaisir. 
la  nature  et  T^tendne. 

Cependaut  In  supposition  qn'Ll  est  compcteut  we  semble  serviv  de  base  k  tontc  l;i 
position  anglaise  dans  cette  cod tvo verse. 

Ou  pent  en  eifeb  afflrmer  qu'nneune  pnissa 
reudro  corapte  ik  une  auti'e  pour  lea  r&ultats  do  l'u> 
de  bonne  foi. 

Catt«  pi'opositiou  puiit  £tre  a^lmise  coinme  vraic  en  ikit,  iriais  LI  est  certaiu  r[u'uu<' 
condnite  qui  s'y  coni'oriae  no  gaguii  ancane  sactiun  d'ancuue  iiii  si  co  u'est  de  celle  d'linc 
sup^riorit6  en  tbrce  pliysique. 

Poor ^bapper  i  eette  alternative  ou  n  en  vecoiii'Si^  une  tentative  pour  d^ftiiir  nu 
Bjsl^e  de  droits  et  d'obliifationa,  auq^nel  I'asaeutimBnt  des  natioua  eivilis6e8  donni' 
antorit^  dans  le  rbgleuient  de  lenrs  devoit's  I'dciproques. 

D'apres  oe  aystBrne,  toutes  lee  nations  qni  le  teconuaissont  aont  plac^es  snr  nil 
pied  parfiutenient  6gal,  u'importe  la  nature  de  lent  force  rubltive.  I'our  emprunter 
one  pbraae  du  "couuter-^aae"  anglais: 

"Le  gouvertiement  de  sa  Mujest^  .  .  .  iic  connott  aucuno  distiuction  entre  dc's 
pnJssancea  plus  on  muiiis£lev6se  en  digait<^;  ilregarde  tons  les  ^tats  aouvoraius  coiame 
jonissniit  dii  droits  ilgauK,  commo  (Sgalenient  nasojettis  a  tontee  les  obligations  ordi- 
iiiiii'csiLitoiiitttionales;  ilalaferineconvictionqu'il  n'est  pascii  Europe  ou  en  Am£riquc, 
uii  Heul  otat,  qui  veaille  pc6t6tidre  ni  aceopter  lY  uet  egiird  ancune  exemption  motivc'c 
sur  son  infMoritd  relative  comnie  territoire,  comme  puissance  militaire  ou  cooiint' 
popolation." 

En  admuttant  cette  position  dans  toute  son  ^tendue,  ou  pent  afflrmoi'  eu  mgme  tempi! 
que,  si  le  gouvememeiiC  de  sa  Migest^  duvait  foire  uu  coutrat  avec  ces  divers  iStats 
comme  puissance  iieutrc  ponr  exercer  "due  diligence '' dans  cert-aiues  circonstauoes,  il 
n'est  pas  uu  dea  plus  petits  d'entr'eux  qui  maTiquftt  de  uier  que  le  gouvemement  de  aa 
M^est6  ffit  le  juge  exclnaif  de  la  meaure  de  ees  obligatious  contraot<5ea  d'aprfes  ces 

Quelle  est  done  la  r&gle  d'apres  lai[iiBll«  fiu  pent  estimer  I'acoompliaaameut  effect 


lameut  effect!  f 

Lioogle 


OPINIONS    OF    SIR.    AUAMS.  145 

oaii  be  estimated?  It  seems  to  me  tolerably  plain.  "Wliatever  may  be 
tlie  relative  xjosition  of  nationa,  the  obligatiou  between  them  rests  upon 
the  basis  of  exact  autl  complete  reciprocity.  Hence  the  compact  em- 
bi-acetl  in  the  words  "  due  diligence"  must  be  fulfilled  according  to  the 
construction  placed  upon  the  terms  by  each  separate  nation,  subject  to 
reasouable  modifications  by  the  just  representations  of  any  other  nation 
witii  which  it  is  in  amity,  sufi'ering  injury  from  the  consequences  of  a 
mistake  of  negligence  or  intention.  These  may  very  naturally  grow  out 
of  the  great  difterences  in  their  relative  position,  which  should  properly 
be  taken  into  consideration.  In  the  struggle  which  took  place  in  Amer- 
ica, "due  diligence"  in  regard  to  the  commercial  interests  of  one  of  the 
belligerents  meant  a  very  different  thing  from  the  same  words  ap]>lied 
to  the  other.  The  only  safe  standard  is  that  which  may  be  reached  by 
considering  what  a  nation  would  consider  its  right  to  demand  of  another, 
were  tlieir  relative  positions  precisely  reversed.  If  the  due  diligence 
actually  exercised  by  one  nation  toward  another  does  not  prove  to  be 
exactly  that  diligence  which  would  be  satisfactory  if  applied  to  itself 
(uider  parallel  circumstances,  then  the  obligation  implied  by  the  words 
has  not  been  properly  fulfllled,  and  reparation  to  the  party  injured  is  no 
iitore  than  an  act  of  common  justice. 

Such  seems  to  be  the  precise  character  of  the  present  controversy. 
Her  Majesty's  government  denies  that  the  measure  of  diligence  due  by 
her  as  a  neutral  to  the  United  States  as  a  belligerent,  during  the  late 
struggle,  was  so  great  under  the  law  of  nations  as  it  has  been,  witli 
her  consent,  made  by  the  t«rms  of  the  treaty.  But,  in  either  case, 
she  claims  to  be  the  exclusive  judge  of  her  fulfillment  of  it,  apart  from 
the  establishment  of  this  tribunal,  to  which  she  has  consented  to  ai»peal 
But  this  very  act  implies  the  consciousness  of  the  possibilitv  of  -.onie 
debt  contracted  in  the  process  by  the  use  of  these  terms  that  ma\  iu-.tl> 
be  claimed  by  another  party.  Of  the  nature  and  extent  ot  that  di  br, 
and  how  far  actually  paid,  it  is  the  province  of  this  tribuu  il  to  detei 


dc  ce  dbvoirf  Elle  rae  seinljlB  assez  cliiire.  Qnclle  one  soit  I»  position  rr 
DHtioiia,  I'obligatiou  entre  elles  repose  sor  In  liaBe  d'esauto  et  oomplbt*  ri 
Tibs  lora  le  coiitrat  couipi'is  sous  ces  mots  "due  diligeuoe"  <loit  Stre  reuipli  d 
terpvdtfttion  donu6e  dea  termes  par  chaque  nation  prise  si5p!ir6ineiit,  siij- 
inodilications  raisouDaIil<!3  de  lapartdeareprdaentationH  justes  de  quulqno  tii 
B  laquelle  elle  est  en  TaT>poi*t  d'amici^,  souifraiit  dea  doiniiiages  et — * 


»  de  mtLleotendn  on  de  D^j^ligence,  ou  d'iutentioii.  Gelles-ul  peaveut  natnrelle 
lueut  d^coolet  des  grandes  diS'freiices  dan«  lenr  poaitiou  relative,  qui  doiveut  fitiu 
ptises  en  coDsiddration.  Dans  le  conflit  qui  eut  lieu  en  Aui6tii|ae  "duo  dili^iiCL."  pni 
rapport  aux  iiit6r6tscoiniuerotanx  de  I'un  des  bellig^ranU  aval C  an  t«tit  antiesi  n-,  i]uo 
les  uifitnes  mots  appliques  ^  I'autre,  La  settle  pierre  de  tonohe  est  cetle  que  I'lui  pi  iit 
tfouver  en  considerant  ee  qn'une  nation  oroirait  avoir  le  droit  de  reclamei  d  ime  uitir 
si  leurs  positions  relatives  etaientpr&iB^ment  inverses.  Si  la  "  due  diligenie  itti  r  tue 
ment  eiertMSe  par  nne  nation  eiivera  une  autre  ne  se  montre  pae  6tr6  exaoteim  ut  tetrt 
"  diligence"  qui  serait  satisfaiBante  si  elle  Ini  Stait  appliqneo  dana  dea  ciieoust  uices 
analognea,  alora  robligation  impliquie  par  les  mots  n'a  paafitfibien  reuiphe,  Lt  unn 
loparation  envera  la  partie  I4aia  n'est  plus  qa'un  ac1«  de  simple  justice. 

Tel  paralt  6tre  le  caraolfere  priScis  jSe  la  priisente  oontroverse.    Le  gou\ 
de  sa  Majesty  nie  qne  la   mesnre  de   diligence  due   par  lul  comuie   iiei 
^tats-Unia  comme  bellig^raut,  x>eudant  le  derntei  couflit,  fat  ausai  grand<    < 
droit  des  gena,  qn'elle  a  6tA  I'aite  aveo  aou  conBentement  par  '  "  '  — 
Mais  dans  lea  deux  oas  il  pretend  6tre  1     '  .  _  .t-  i .  i. 

accompli,  il  l'exce|ition  de  TiStablisaement 
appeler.    Mais  cet  acte  lul-mfime  implique   _ 

1. ■•.!•!, 1   j^ 1 j.i..„   — i ;.   J ii.,aj.,i„g^  uj  qi,j   py^t  jiiatc,i,ti 

t  a  I'Stendue  de  cetti-  di 
ce  tribunal  d'eu  du.idui 
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luine,  after  full  consideration  of  the  evidence  submitted.    Sueli  is  tlie  cou- 
struction  1  have  placed  upon  the  words  "due  diligence." 

n. — THE  EFFECT  OF  COSTJIISSIONS. 

This  question  has  been  discussed,  more  or  less  extensively,  in  the 
En«t  „f  coi.,tois-  piipers  and  arguments  before  us. 

On  behalf  of  Great  Britain  it  is  claimed  that  the  rule  is 
perfectly  established  that  a  vessel  belonging  to  any  power  recognized 
as  sovereign,  or  as  a  belligerent,  has,  in  virtue  of  its  commission,  a 
i-ight  to  claim  a  reception,  and  the  privilege  of  extratemtoriality,  with- 
out regard  to  its  antecedents,  in  the  ports  of  every  nentral  i)ower. 

The  authorities  quoted  to  sustain  this  position  sustain  it  as  an  estab- 
lished general  rule.     I  see  no  reason  to  question  it. 

But  the  question  that  has  been  raised  in  the  present  controversy  is 
an  exceptional  one,  which  is  not  touched  by  these  decisions. 

The  reception  of  vessels  having  an  origin  exclusively  or  even  par- 
tially American,  and  bearing  on  their  front  no  evidence  of  fraud  or 
violence,  does  not  seem  to  have  been  brought  into  question  in  this  con. 
troversy.  Such  vessels  were  the  Sumter,  the  Nashville,  the  Tallahassee, 
the  Chickamauga,  &c. 

The  ease  is  different  in  regard  to  that  class  of  vessels  which  derive 
their  origin  exclusively  from  a  systematic  and  fraudulent  abuse  of  the 
amity  of  a  neutral  power,  setting  at  defiance  its  laws  within  its  own 
jurisdiction,  and  taking  advantage  of  its  forbearance  in  the  hojie  of  in- 
volving it  the  more  with  its  opponent  in  a  responsibility  for  tolerating 
its  own  misdeeds. 

It  admits  of  no  question,  in  my  mind,  that  the  outfit  and  equipment 
of  the  Florida,  the  Alabama,  the  Georgia,  and  the  Shenandoah  were 
each  and  all  made  in  defiance  of  the  laws  of  Great  Britain  and  the  iu- 
junction  of  the  Queen's  proclamation  of  neutrality.    By  this  conduct 

uu  esamen  coniplot  iIqs  preiives  qui  liii  ont  6t^  soumises.  Telle  est  rintorp fetation  que 
j'ui  donate  cles  mots  "due  diligence." 

L'i:rii:T  des  commissi oss. 

Cette  question  a  6t6  discnt^  d'une  nianitre  plua  ou  muiiis  d^veloppde  daus  les  docii- 
ineiitB  et  plaidoyers  devaiit  dohh. 

Du  e6wi  de  la  Gtaude-Bretagne  on  pri^tend  que  la  rfegle  est  parfiiiteuient  (Stabile 
qu'uB  vaiseeaa,  appartenant  iL  an  pouvoir  queleiiuque  reoonnn  comme  eouveraiii  oa 
comme  belliK^raut,  a,  eu  vei'tu  do  sa  coianiiasioii,  le  droit  Aa  nSclainer  uue  re'ceiitiou  et 
1»  privilege  d'extra-tetritorialii^,  sans  £gard  ik  ses  aut^ccJdents  daua  les  porta  de  toute 
puiBSUiice  nentre. 

Les  autcirit^  cities  pour  apptijer  cette  position  la  eoutieaneiit  comme  une  regie 
g^Q^rale  6tablie.    Je  tie  voia  pas  de  raisou  de  la  uiettre  en  qiiestiou. 

Mitis  ]a  qaestioii  soalev^e  dans  lu  preaeute  contruversa  est  une  question  esceptiou- 
uelle,  a  laquelle  cea  dt^ciaiona  ue  ae  rapportent  pas. 

L>a  nSceptioii  de  vaiaseanx  ayaot  une  origiiie  amifncaine  en  tout  ou  ea  partie,  et  lie 
jHiitaiit  sui'  leur  IroDb  aucnnn  prunve  de  frande  ou  de  violeuee,  ue  eemble  pas  avoir  ^liS 
juise  eu  question  dana  cette  coutrovei'ae.  Tela  iStaieut  le  Sumter,  ie  Nasliville,  le  Tal- 
ialiasaee,  le  Cliickamauga,  etc. 

Le  cas  est  different  eu  ce  qni  conoerne  cette  classe  de  vaisseux  qui  tireut  leur  origiue 
esclusivemeut  d'un  abua  syst^matique  et  frauduleux  du  comit€  d'uue  puisaauce  ueuti^, 
mcttaut  au  d^li  ses  lois  daus  sa  propre  Jaridictiou,  et  preuant  avautage  de  sa  boiiue 
disposition,  dana  I'espoir  de  I'enlialuer  encoie  avec  aou  adversaire  daus  uue  respouau> 
bilit^  ponr  avoir  toi^'6  aes  propies  lui^faUB. 

Jo  n'en  doate  point,  la  j^r^paratiou  et  rdqiiipemeiit  du  Florida,  de  I'Alabania,  du 
Georgia  et  du  Shenandoah  t'oreut,  pour  ehacuu  d  eus,  fait  en  d^G  dea  lois  de  la  Oraude- 
Uretague  et  des  iiijooctloua  de  la,  proelamatiou  de  neati'alit£  de  la  Beiae.    Par  eette 
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the  perpetrators  liad  not  only  clearly  forfeited  all  rigLt  to  consideration, 
but  had  subjected  themselves  to  the  penalties  of  malefactoi's  if  tliey 
ever  returned  witbin  tlie  jurisdiction  whicb  they  had  insulted.  The 
rigbt  to  exclude  vessels  from  British  porta  on  these  grounds,  without 
regard  to  their  commissions,  is  distinctly  affirmed  by  Sir  Bouiidell  Pal- 
mer, one  of  the  lawyers  of  the  Crown  during  the  whole  period  in  ques- 
tion, and  seems  to  bo  indubitable.  To  deny  it  would  place  every 
sovereign  power  at  the  men-.y  of  any  adveiituious  pirate  on  the  ocean 
who  might  manage  to  cover  liimself  with  the  threadbare  mantle  of  the 
minutest  belligerent. 

It  is  a  perfectly  well  understood  principle  of  law  that  no  citizen  of  a 
foreign  nation,  excepting,  perhaps,  in  certain  cases,  a  representative 
clothed  with  diplomatic  privileges,  is  free  from  the  obligation  of  con- 
forming himself  to  the  laws  of  the  country  in  which  he  is  residing.  If 
he  willfully  violates  them  he  is  subject  to  the  same  penalties  which  are 
iuiiiosed  upon  native  citizens.  Even  though  not  a  citizeu  be  is  subject 
in  Great  Britain  to  be  tried  tbt  quasi  treason.  If  instead  of  conspiring 
against  the  Queen  he  enters  into  combinations  which  involve  the  king- 
dom in  complications  with  foreign  powers  with  which  it  is  at  peace,  he 
surely  cannot  come  forward  and  plead  the  possession  of  a  com  mission 
from  the  authorities  of  his  own  country  in  his  justilication.  Neither  is 
the  commander  of  a  ship  of  a  foreign  i>ower  which  comes  within  the 
harbor  of  another  free  from  the  same  general  obligation.  If  he  violates 
aijy  of  the  regulations  prescribed  tor  his  government  he  is  liable  to  pay 
ibo  penalty  by  a  withdrawal  of  bis  privileges  or  by  an  immediate  order 
of  exclusion  from  the  poi't. 

Por  myself,  therelbre,  I  cannot  see  any  reason  why  the  existence  of  a 
commission  should  have  stood  in  the  way  of  a  clear  expression  by 
Great  Britain  of  its  sense  of  the  indignities  heaped  upon  Her  Majesty's 
government  by  the  violation  of  her  laws  within  her  I'arious  dominions, 
continuously  persisted  in  during  the  existence  of  this  belligerent.  In 
my  opinion  it  would  have  justified  the  seizure  and  detention  of  the 
offending  vessels  wherever  found  within  the  jurisdiction.,    But  if  that 


coniliiJte,  lea  fanteiirs  avaient  non-aeuleiuBnti  nerilii  nettemeut  tout  droit  uii  respect, 
iiiiiiK  iltj  dtaient  aHsnJEittis  aux  pciues  doB  iiiullai  tern's  s'lls  revoDaient  Juinais  duus  la 
j  II ri diction  qnlls  avaient  iusiiltde.  Le  druit  d'cxclitre  des  vaisseaux  ()es>  porta  aDglaiK 
pixir  cea  motifa,  sans  ^gard  it  leurs  Gommissiona,  eat  uettemeiit  afflmiiS  par  Sir  Ronudell 
I'almer,  nn  dea  coiiauillisrH  de  la  couronue  pendant  tonte  la  p^riode  eii  <t^estUJii,  et  seui- 
IiIb  etreinduliitable;  le  nierserait  niettre  tonte  pniasance  uoiiveraiue  a  la  merci  de  tout 
piinte  aventareiu  Bar  Tocdan  qui  pourrait  r^uasir  il  ee  couvrir  du  mauteauiUsS'du  plus 
petit  bellig^iant. 

C'eat  un  principe  ne  loi  parfaitement  liien  compria,  qn'ancun  cifoyen  dline  nntion 
iltrau<;^re,  si  ce  ii'est,  peiit-^tre,  un  repr^seutaiit  rerStu  de  priviliS^es  diplomat! qnea, 
ii'ttst  usempt  de  I'oLltgatioii  de  se  uinforTuer  aux  lots  du  pays  dauB  lequel  il  demeare. 
S'il  lea  viole  vulontairemeut,  il  est  aBBU,it;tti  anx  ui@meB  peines  qui  sont  inipostSes  anx 
eitoyeuB  natifs.  M6ine  a'il  u'eat  paaoitoyen,  il  est  expose  en  Angleterre  il  Stre  pouraiiivi 
punr  quasi-traliison.  8i,au  lieu  de  cnnsjiirer  cotitre  la  Beiue,  11  entie  daus  des  conibi- 
uaisoua  qui  pi^cipiteat  le  royannie  dans  des  coiupIicattouB  envera  dea  pniaBanoes  aouve- 
laiiies  avec  lesqueltea  celui-ci  est  en  paix,  il  lie  pent  certalneinenC  paa  ae  presenter  et 
a'appnyer  pour  aa  justifioatiou  snr  la  possessiuu  d'une  coinlnisBion  des  antorit^s  de  son 
Iiro[ire  pays.  Le  commandant  d'nn  vaiaaean  d'une  piiissanoe  ^traugfere  qni  vient  dans 
le  jiort  d'one  autre  n'est  pas  exempt  non  plus  de  la  mgrne  oUigatiou  g^nfirale,  S'il 
viiile  qnelqn'on  des  rfegleoLents  praserits  pour  sa  coudLiite,  il  (wt  expos*  &  snblr  la 
peiue  d'un  d^pouillement  de  ses  privileges  on  d'un  ordre  intiuddiat  d'exoluaion  dn  port. 

Qnant&nioi,  par  oonsdqnent, je  ne  pnis  voir  aucun  motif  pour  lequel  I'existenee 
il'uiiH  commission  aurait  emp^clid  nne  maijifestatiou  nette  de  la  port  de  la  Orandt-- 
Bretiigue  de  sou  sentiment  des  indi(cnit€s  omaBB^es  sar  le  jpuvernement  de  an  MHJ):ati^ 
la  violation  de  ses  lois,  dans  ses  diff^rents  ^tats,  continue  aveo  persistance  pendant 
'CO  bellijt^rant.  Daus  mon  opinion,  elle  aurait  jiistifi^  la  saiiiie  et  I'anfit. 
conpablea,  partout  o!i  on  lea  aurait  ti-oavds  dims  U  jiiridicliuu.    MaiOl 
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were  considered  iiiconsisteDt  witb  a  clear  impartiality,  it  certainly 
demanded  au  entire  exehision  from  Her  Majesty's  porta.  The  right  to 
decide  such  a  point  rests  exclusively  witli  every  sovereign  poH'er.  But 
an  [opportunity  was  lost  for  establishing  a  souirI  principle  of  inter- 
uatiowiil  maritime  intercourse  which  u»ay  not  soon  occnr  again. 

III.— ON  TIIB  SUPPLY  OP  PEOTISIONS,  AKD  ESPECIALLY   OF  OOALS. 

This  question  of  coals  was  little  considered  by  writers  on  the  law  of 
su  u™ci«K,i  nations,- and  by  sovereign  powers,  until  the  present  centnry. 
"""""  ""■  It  Ijas  iieeoioe  one  of  the  first  importance,  now  that  the 
motive- power  of  all  vessels  is  so  greatly  enhanced  by  it. 

The  eflect  of  this  application  of  steam-power  has  changed  the  char-, 
acter  of  war  on  tlie  ocean,  and  invested  with  a  greatly  preponderant 
force  those  nations  which  possess  most  largely  the  best  material  for  it 
within  their  own  territories  and  the  greatest  number  of  maritime  placps 
over  the  globe  where  deposits  may  be  conveniently  provided  for  their 
use. 

It  is  needless  to  point  out  the  superiority  in  this  respect  of  the  posi- 
tion of  Great  Britain.  There  seems  no  way  of  discussing  the  question 
other  than  through  this  example. 

Just  in  proportion  to  those  advantages  is  the  responsibility  of  that 
country  when  holding  the  situation  of  a  neutral  in  time  of  war. 

The  safest  course  in  any  criticalemergencywould  be todeny  altogether 
to  supply  the  vessels  of  any  of  the  belligerents,  except  perhaps  when  iu 
I>ositive  distress. 

But  such  a  policy  would  not  fail  to  be  regarded  asselfiah,  illiberal,  and 
unkind  by  all  belligerents.  It  would  inevitably  lead  to  the  acquisition 
and  establishment  of  similar  positions  for  themselves  by  other  maritime 
powers,  to  be  guarded  with  equal  excUisiveneas,  and  entailing  upon  them 
enormous  and  continual  expenses  to  provide  against  rare  emergencies. 

ces  mesures  etaieiit  envisog^es  comme  ne  B'aocordftiit  pas  aTee  nue  striote  impartiality, 
elle  exigcait  certain  emeu  t  uue  eselaaion  al)8ohie  des  ports  de  sa  Majesti!.  Le  droit  de 
diScider  eur  uu  tel  poiDt,  appartient  esolnsivemeut  il  t<)Ut«  puissance  Houveniiiie.  Mais 
I'oeeaaiou  fut  aloFB  perdue  d'dtalilir  nn  principe  juste  des  relatlnns  u 
tionales,  laquelle  peut  ue  pas  Be  rcpr^seuter  de  lungteinps. 

Cetto  qnestion  du  cliarbon  a  pea  4t6  examine  par  cens  qui  ont  ^rit  siir  le  droit  des- 
geus.  et  par  los  puiBsanees  Bonveraines,  JnBqu'au  Bifcole  attnel.  Elle  est  devenuedeia 
preuiiere  impovtance,  maiuteuaut  que  la  puiseauce  motrice  de  tons  les  vaisacaus  en  est 
ai  fort  aTignientSe. 

I/effetdecette  application  de  la vapeur  a  cliangSle  caranlferede  la  {foerreanr  I'ociSan, 
et  donue  uue  force  tr^pr6pond6rante  aiix  pnissauces  qui  posa^deut  en  plus  grande 
abondance  lea  meilleuK  mat^rianx  pour  cela  dans  lenra  proprea  territoires,  et  le  plua 
grand  nombre  de  places  maritimes  sur  le  globe  oil  des  d#p6ta  peuveut  etre  i^tablis  & 
propoa  pour  lenr  usage. 

It  eat  inutile  do  faite  reniarf[iier  la  granda  eup^rioritrt  sous  ce  rapport  de  la  position 
do  la  Oraude-Bretagne.  II  u'y  a  pas  inoyen  de  considiSrer  la  ijnestion  autreoient  que 
par  son  exemple. 

La  responsabilitiS  do  oe  pajs,  q^uand  i)  garde  la  position  d'nn  neutre  eu  temps  de 
guerre,  eat  exactement  proportionnde  fi  ses  avantages. 

Iia  conduite  la  plua  etire,  dans  nne  eirconstauce  critique,  aerait  de  refuser  absolument 
d'approvisiouuer  les  vaisseaux  d'aucuu  des  beltig^raata,  si  ce  n'eat  pent-Stre  en  cas  de 

Mais  nne  telle  oonduite  ne  inanqnerait  pas  d'etre  regardde  comme  ^goiHte,  illib^cale, 
m^liante,  par  totit  belJigdraut.  Elle  ooadnirait  imSvltablement  It,  I'acqnieition  et  .^ 
I'^tablissenient  de  positions  semblables  pour  ellee-mfimes,  par  toales  les  pniaaances 
maritinies,  pour  se  garder  aveo  un  ^gal  esclusiviame;  et  eUo  les  entralnerait  dans  des 
ddpenaes  dnotmes  et  continnelles  pour  subvcuir  Ci  des  eirconstances  ti 
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It  is  not  therefore  either  just  or  in  the  interest  of  other  powers,  by 
exacting  severe  responsibilities  of  Great  Britain  in  time  of  war,  to  force 
her  either  to  deny  all  supplies,  or,  as  a  lighter  risk,  to  engage  herself  in 
war. 

It  is  in  this  sense  that  I  approach  the  arguments  that  have  been  pre- 
sented in  regard  to  the  supply  of  coals  given  by  Credit  Britain  to  the 
insurgent  American  steamers  as  forming  a  base  of  operations. 

It  must  be  noted  that,  thronghont  the  war  of  four  years,  snpplies  of 
coal  were  furnished  liberally  at  ftrst,  and  more  scantily  aftemard,  but 
still  indiscriminately,  to  both  belligerents, 

Tlio  difficulty  is  obvious  how  to  distinguish  those  cases  of  coals  given 
to  either  of  the  parties  as  helping  them  impartially  to  other  ports,  from 
those  furnished  as  a  base  of  hostile  operations. 

Unquestionably,  Commodore  Wiltes,  in  the  Vauderbilt,  was  very  much 
aided  in  continuing  hiscrnise  at  sea  by  the  snpplies  obtained  from  British 
sources.    Is  this  to  be  construed  as  getting  a  base  of  operations  ? 

It  is  plain  that  a  line  must  be  drawn  somewhere,  or  else  no  neutral 
power  will  consent  to  furnish  supplies  to  any  belligerent  whatever  in 
time  of  war. 

So  far  as  I  am  able  to  find  my  way  oat  of  this  dilemma,  it  is  in  this 

The  supply  of  coals  to  a  belligerent  involves  no  respousibility  to  the 
neutral,  wheu  it  is  made  in  response  to  ademand  presented  in  good  faith, 
with  a  single  object  of  satisfying  a  legitimate  purpose  openlj'  assigned. 

On  the  other  hand,  the  same  supply  does  involve  a  responsibility  if  it 
shall  iu  any  way  be  made  to  appear  that  the  concession  was  made,  eitiier 
tacitly  or  by  agreement,  with  a  view  to  promote  or  complete  the  execu- 
tion of  a  hostile  act. 

Hence  I  perceive  no  other  way  to  determine  the  degree  of  the  respon- 
sibility of  a  neutral  in  these  cases,  than  by  an  examination  of  the  evi- 
ileuce  to  show  the  intent  of  tlie  grant  in  any  specific  case.  Fraud  or 
falsehood  in  such  a  case  poisons  everything  it  touches.     Even  indift'er- 

rin'est,  par  cotiBfiquent,  ui  .juste,  ui  daiia  l'iatiSr6td<!a  aHtres  puiasanoes,  en  iuipnsiint 
!li?srL'3poiisnbilittf9  sdv&rea  a  JaGrande-Bretague  uii  -teiripa  do  guerre,  deJafiircur  ii  iffiiser 
tuut  subside;  an,  cumme  na  niuindre  dauger,  iV  e'engagerellB-iiiSine  dans  la  giiiitv. 

Cost  daos  oet  esprit  qnej'aborde  lesesposi5s  qui  out  6t6  ])r&enf<5s  quant  aux  suliHidea 
de  cliarbon  doim^a  par  la  Vjrande-Brotague  aux  steauiers  aunSi-icaius  iuBuiiji-S  ouuiniii 
forinaiit  uu6  base  d'opdrations. 

II  Glut  reniarqiietque  pendant  la  goerrodequatvoanB  ilen  Bulisidea  de  cliarboii  fiireiit 
fonrniB  libfiralement  d'abord,  moins  abondawuieut  unsuite,  mais  toigours  indistinete- 
uienl;,  auK  deux  belligdtants. 

La  difflcnltd  est  dvidente  de  savoir  onmnient  distingner  lee  cna  do  elinrbon  dmnid  il 
cliacnn  due  deiis  partis  pour  lanr  aider  impart! [deraent  fi  se  rendro  h  d'autcea  pi)rta,  de 
ci:ns  oti  il  fat  fouriil  pour  aervir  oammii  baae  d'opiSrations  liostUes. 

II  n'est  pau  donteus  que  le  comniodore  Wilkes,  dnVandorV>ilt,n'ftit  i5td  benuconp  aidi^, 
poni'  continner  sa  croisifere  en  iner,  par  lea  anbsideanbtenus  de  sources  auglaistB.  Fant-il 
i]iterpvi5tev  ccei  oomme  formaut  nne  base  d'op^cations  ! 

II  oat  olairqu'nne  ligne  doit  6tre  tir^e  queique  pait,  ou  autremeut  aueuiio  puissance 
ncutie  ne  consentira  il  tburnic  dos  Buliaides  ii  aueuu  belljgf  I'aut  quelcouiiuu  en  temiis  de 

^i  je  puis  BOTtir  de  ce  dilcmme,  ce  n'est  que  de  cotte  mani<>re. 

Le  subside  de  cliarbuu  a  na  bellij^^raut  u'tinplique  aucniie  respnusabiliti^  dti  ncutre, 
qiiand  il  est  fait  en  rdpouse  fiuae  detnande  pi'fisent^e  de  bonne  foi  dans  le  simple  but 
de  satisfaire  uu  deaaeiu  lo^tiine  ouvertemont  indiqu^. 

D'liuCro  part,  la  in6nie  anbaide  impliqne  nne  re3pi)usabilit<5,  si  on  pent  drSiiinutrer 
que  la  conoosaion  a  6t6  faite,  tacitonient  ou  par  entente,  eu  vuo  d'aidef  ou  d'aoliever 
IVxl^pntion  d'uu  a«te  Loatile. 

DeslovajeneToispasd'antre  maniJire  de  determiner  le  degrSdelareHponsabilit^  d'nn 
neutvo  dans  cea  cas,  que  d'exaiuiner  la  preuve  pour  faire  voi:'  I'inteution  dn  snbside, 
dans  cliaque  eas  piirtioulier.    La  frauda  on  !e  ineusunge  dans  un  tel  cas  s      ■■■    ■    - 


Google 


150  ARtSITRATION   AT    GEKEVA. 

cnce  may  degeDerate  iato  willful  negligence,  and  tliat  will  impose  a  bur- 
den of  proof  to  excuse  it  before  responsibility  can  be  relieved. 

Tliis  is  tbe  rule  I  have  endeavored  to  apply  in  judging  the  nature  of 
the  cases  complained  of  in  the  course  of  this  arbitratiou. 

TV.^THE  FLORIDA. 

On  the  ISth  February,  1802,  sir.  Adams adilre8se<l  a  note  to  Lord  Rhs- 
Fii.iji,.-  *'^"'  ^"^"'''S  liis  attention  to  a  letti'r  lie  Lad  received  from 

Mr.  Dudley,  the  consul  of  the  United  States  at  Liver- 
pool, touching  a  certain  gunboat  fitting  out  at  that  port,  which  be  had 
reason  to  beliere  was  intended  for  the  use  of  the  American  insurgents  iu 
their  war  against  their  Goverument, 

On  the  lytb  Mr.  Hammond,  on  behalf  of  Lord  Russell,  replied  to  this 
note,  apprising  Mr.  Adams  that  he  "  would  move  the  lords  commission- 
ers to  cause  immediate  inquiries  to  be  made  respecting  the  vessel,  and 
to  take  such  steps  in  the  matter  as  migiit  !>e  right  and  proper." 

Oil  the  22d  the  commissioners  of  the  customs  made  a  report  to  the  effect 
that  there  was  a  vessel  of  the  sort  described  called  the  Oreto ;  that  it 
had  been  built  by  Messrs.  Miller  &  Sons  for  Messrs.  Fawcett,  Preston  & 
Co.,  engineers,  and  intended  for  the  use  of  Messrs  Thomas  Brothers,  of 
Palermo.  Messrs.  Miller  &  Sous  expressed  their  belief  that  her  destina- 
tion was  Palermo. 

The  fact  is  now  clear  that  in  this  statement  there  was  either  equivoca- 
tion or  positive  falsehood  somewhere  between  the  parties  named.  The 
testinioiiy  of  Mr.  Prioleau,  of  tbe  firm  of  Fraser,  Trenholm  &  Co.,  of  Liv- 
erpool, agents  of  the  insurgent  organization  in  America,  (than  whom  no 
man  on  earth  was  more  sure  to  know,)  testimony,  too,  extorted  from  him 
with  great  reluctance  on  his  oath  in  a  British  court,  establishes  beyond 
dispute  the  fact  that  she  was  built  for  the  order  of  J.  D.  Bullock,  agent 
of  the  insurgents. 

So  with  regard  to  the  statement  made  by  Mr.  S.  Price  Edwards,  col- 

qn'il  tonelio.    M6iiie  I'indiff^rence  pent  d^g^nfirer  en  inSgligenco  volontairo,  et  cela 
imposem  1e  dcvuir  de  se  jnatifier,  aviiDt  d'£Cre  d6ah»Tg6  de  la  respoiisnIlilitiS. 

Telle  est  la  r&gle  ijnu  je  me  auis  efforoiS  d'cippliqiier  en  jngeaut  la  aatnro  dea  cos  3ur 
lesqneis  on  a  fait  doa  r^ulani»tiuu<)  dans  le  oours  da  oeb  arljitra^e. 


Le  in  f^vrier  186^,  M.  Adams  adressa  h  Lord  Rnssell  nne  note  pour  nppeler  son  nt- 
teiition  snr  une  Itttre  qii'il  avail  ref  ue  de  M.  Dndley,  le  conaid  dea  fit«ts-Unis  a  Liver- 
pool, an  aiijet  d'ane  oertniuo  canonnibre,  que  I'on  apporeillait  dana  ce  port,  et  que  I'ou 
avait  dea  raisona  de  oroire  de^tine^e  h  suivir  aux  inanrg^s  ami^ricaina  daua  1a  jruorro 
qii'ila  soiitenaient  centre  lenr  Gonvemement. 

Le  19  dn  inline  inoia,  M.  Hammond  n^pondit,  an  nom  do  Iiord  Kasaell,  eu  inlbrniant 
M.  Adama  qu'il  engagerait  lea  Ionia  coinmiaaairea  li  faire  une  enqiAte  iramiSdiato  ;\ 
V^^rd  de  ce  vaiaaean  et  &  prendre  lea  mesnres  oonvenablea. 

Le  9*2,  les  oommiaaairea  des  douanes  rapport&rent  qu'il  y  nvait  uu  vaiEseBii,  aemltlablo 
h  celui  diSorit,  ap|iel€  I'Oreto;  qn'il  avait  ^t6  coiiBtrnit  par  MM.  Miller  et  tila  pour  MM, 
Fancett,  Preston  et  C",  in^^finienra,  et  qu'il  iStait  deatiiid  il  I'nsage  de  Mil.  Thomas 
fi'ferea,  de  Falerme.  MM.  Miller  et  His  exprimaieut  lenr  croyance  &  cette  destination  de 
Palerme. 

II  est  raaintenant  avi5r^  qu'il  j  avait  dans  ens  declarations  on  nne  dqnicoqne  on  nne 
faussrtiS  positive  impntablo  a  quelqu'une  dea  ditea  parties.  Le  t<?moignage  ile  M,  Prio- 
leau, de  la  niaison  Fraaer,  Trenliolin  et  C'°,  de  Liverpool,  ^enta  de  l'or{|;anisati<)u  doa 
insnrgea  am^ricaina,  pecaounajje  qui  devait  aavoir  mieux  qne  pevaonne  ce  qn'il  en  (!tait, 
et  dnut  le  tSuioigaage  fut  arrache  avec  qnelque  peine,  aiiua  aerment  dans  une  cour  de 
.instice  an^laise,  ^t-ablit  irr^fragablement  le  Init  que  ce  vaiaaeau  fut  constrnit  d'aprea 
lea  ordres  de  J.  D.  Bullock,  agent  des  iusnrg^. 

Aiiisi,  quant  aux  alli5gations  de  M.  S.  Price  Edwards,  receveur  t  Livewi«ol,  dans  isa 
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lector  of  Liverpool,  in  hia  letter  of  the  21st,  transmitted  by  tlie  cominis- 
siouers  to  Lord  Bassell,  that  he  had  enery  reason  to  believe  that  she  was 
for  the  Italian  government,  it  is  now  made  clear  that  he  either  told  a 
falsehood  or  b^  been  willfully  deceived  by  Mr,  Thomas,  or  others  con- 
nected with  the  transaction. 

Earl  Eussell  directed  Her  Majesty's  minister  at  Turin  to  inquire  as  to 
the  fact  of  this  proceeding  on  the  part  of  the  Italian  government,  and  on 
the  1st  of  March  he  received  an  answer  that  Baron  Bicnsoli  had  no 
knowledge  whatever  of  any  such  ship. 

It  is  admitted  that  at  the  time  now  in  question  Her  Majesty's  govern- 
ment had  no  reason  to  suspect  any  of  these  statements  to  be  false,  ex- 
cepting the  last.  Subsequently,  on  the  25th  of  March,  the  final  inform- 
ation came,  completely  establishing  the  fact  in  that  case.  But  even  the 
earlier  iuformatioQ  would  have  been  likely,  as  it  would  seem,  at  least  to 
shake  confidence  in  the  veracity  of  the  party  making  the  statement. 
And  here  I  trust  I  may  be  iiermitted  a  general  remark,  possibly  rather 
trite,  as  to  the  moral  effect  of  falsehood  upon  the  general  credit  of  men. 
Jn  the  private  relations  established  between  persons  if  any  individual 
in  a  matter  of  importance  be  one  detected  in  a  deliberate  falsehood  the 
consequence  Is  a  habitual  distrust  of  him  by  his  associates  for  the  future 
in  any  transaction  whatever.  So  I  doubt  not  if  my  respected  colleague, 
who  has  done  so  much  honor  to  the  bench  over  which  he  has  long  pre- 
sided, should  discover,  in  the  examination  of  any  important  witness  in 
a  case,  the  fact  that  he  had  deliberately  perjured  himself,  he  would  at 
once  feel  it  his  duty  in  charging  the  jury  to  set  his  evidence  aside  as 
generally  undeserving  of  confidence. 

Now,  upon  a  calm  review  of  the  voluminous  transactions  recorded  in 
the  uumerous  volumes  which  have  been  submitted  to  the  judgment  of 
this  tribunal,  I  do  not  hesitate  to  say  that  it  contains  a  record  of  the 
most  continuous,  persistent,  willful,  and  flagrant  falsehood  and  perjury 
carried  on  in  theBritish  possessions  by  individuals  associated  in  the  Amer- 
ican insurgent  cause  and  their  British  affiliations,  fl-om  the  date  of  the 
building  of  the  Oreto,  at  the  beginning,  to  that  of  the  return  of  the  Shen- 


lett.ro  dii  31,  tcansinise  par  lea  commMsairea,  oftil  doclarait  qu'il  avnit  tout  1  u  la 
croive  quo  le  vaisseau  itait  eimstmit  pour  le  goaveriieoiont  italien,  il  est  t«  a  t 

tivkleiib,  on  qu'il  a  dit  uue  faiisset^,  ou  qu'il  a,  616  trouip^  pfti-  M.  Tliouins  ua  a  ties 
personncs  engagSes  dans  I'affaire. 

LeComte  Russell fttfiure an  ministredesaMigestiSbritaiiniqiieilTuriudea  Umarclies 
pour  savoir  dn.  gonverDeiuent  italien  ce  <^u'il  en  iStait,  et  le  l"  mars  reeut  r  pousa 
que  le  barou  EioasolL  n'avait  aiicnne  ooDnaiaHanee  d'uii  vaissoan  semblable 

II  est  admia  qu'H  I'^poqiie  dost  il  oat  qneatioii,  le  uonveruemeiit  de  sa  Majeat^ 
britanuique  n'avait  anoune  raison  de  conaid^rar  cea  d^aratioua  corairio  fansses,  es. 
ceptfi  la  dernifere.  Plua  tard,  le  35  mara,  lea  deniiera  rBnaeigneuientfl  <fliablireut  eora- 
pl^teinent  le  tait  daiisceeas.  Maia  nidine  lea  premiers  Teuseiguemontaauraieutddii'ice 
qu'il  seDibte,6bTftnler  la  foi  dans  la  v^racit^  d«6  parties  doiit  venaient  lea  declarations. 

Ef  ici  Ton  me  permettra  ane  reiiiavque  giSn^rafe  an  pou  us^e  quant  anx.  eft'ets  nioranx 
de  I'absenee  de  v^racitiS  sar  le  credit  accoM^  aax  gens.  Dans  les  rappoita  de  In  vie 
priviSe,  ai  t'nn  a  ane  fois  diicouvert  dana  une  qneation  de  qunlque  importance  que 
ijuelqii'nn,  de  propos  dfltl)Sr6,  a  viol^  la  v^rit^,  la  oouaSqnence  en  est  qne  I'ou  so 
il66.li  de  lui  pour  toiyoufa,  C'eat  musi  que  je  aula  couvaincu  quo  si  mon  houoio 
collogue,  qui  a  tant  ilfnatre  le  tribunal  dont  il  a  6t&  longtompa  le  president,  diSconvrait 
dana  I'examen  de  qnelque  important  tfimoiu,  dana  nn  proofea,  qn'il  a'est,  le  saehant  et 
le  voulant,  pwjnre,  il  n'hiSsit«rait  pas  St  oonsidfirer  ooinine  de  aon.  devoir  en.  demandant 
au  jury  de  mettre  sou  t^moignago  de  ditS  comme  indigne  de  or^ance. 

Et  maintenant,  apr&a  un  esamen  calme  et  rfiflSdlii  dea  Toluminenaes  proeiSdnres  rap- 
portfies  duns  los  iiombteus  volmnes  qui  out  6i6  soumis  «u  jugement  de  oo  tribunal,  je 
u'h^Bitepas  do  dire  qn'il  contientunerelationdesfimssat&et  deapaynrosdoperaonnes 
associ&a  i  la  oanee  dea  inanrgfe  aiiiSricaina  et  de  lenrs  afllliations  am  territoire  liritan- 
ni(jne,  depuis  la  constrnotion  de  I'Oreto,  au  oommeneemeut,  jnaqa'au  retonr  du  Shouuu; 
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findoali  to  Liverpool,  at  the  close,  tLat  h;is  yet  beeii  brought  to  iight  in 
history. 

Tlio  earliest  evidences  of  the  trutli  of  this  affirmation  arc^  founil 
thickly  strewn  jitnonfj  the  transactions  relating  to  this  vessel.  Tliey 
appear  most  strikingly  in  the  reports  made  hy  Mr.  DntUey,  the  consul 
of  the  United  Statea  at  Liverpool,  both  to  his  own  G-overnuient  and  to 
Ulr.  Adams.  His  dnty  was,  with  such  imperfect  means  as  he  had  in  his 
possession,  to  exercise  due  diligence  in  exposing  every  trace  of  an  at- 
tempt to  carry  on  from  that  place  hostile  operations  against  his  own 
countiy ;  and,  I  mnst  add,  most  faithfully  and  energetically  does  he 
seem  to  me  to  have  performed  it.  Bnt  jnst  in  the  proportion  to  the 
eflicacy  of  his  exertions  was  the  attention  of  those  engaged  in  such  en- 
terprises directed  to  the  means  of  baffling  his  aim.  To  this  end  it  ap- 
I)ears  clear  that  among  the  parties  to  which  he  was  driven  to  resort  for 
tiie  purpose  of  gathering  information  were  not  a  few  of  indifferent 
character,  and  probably  some  employed  by  his  opponents  exjiressly  to 
pnt  him  on  a  false  scent.  Having  no  power  in  his  haiids  to  extort  un- 
willing testimony,  he  was  compelled  to  rely  entirely  on  his  own  jndg- 
meiit  to  pick  out  of  the  mixed  mass  before  him  that  which  might  seem 
to  bim  most  iu  harmony  with  the  probabilities  of  the  case.  That  he 
should  have  been  occasionally  misled,  and  thus  have  made  representa- 
tions through  Mr.  Adams  to  Her  Majesty's  government  which  were 
proved  on  investigation  not  to  be  accurate,  ouglit  to  be  neither  surpris- 
ing nor  matter  of  blame  to  him.  In  point  of  fact,  he  seems  iu  tl>e  present 
case  to  have  supplied  pretty  much  all  the  correct  information  which 
Her  Majesty's  government  actually  received,  and  which,  if  they  had  fol- 
lowed it  up  with  corresponding  diligence,  would  certainly  have  ended 
in  the  detention  of  the  vessel.  And  her  detention  at  that  critical  mo- 
ment in  these  enterprises  would  probably  have  had  the  effect  of  putting 
a  stop  to  them  all,  as  well  as  to  the  necessity  of  any  such  tribunal  as 
the  oue  now  constituted  here. 

Bnt  this  was  not  to  be.    The  goverHinent,  wbicli  had  in  its  hiuulN  al 


(lonh  h  Liverpool,  ii  In  fin,  lea  plus  oontious,  prdmeiliti^a  et  flugraiits  que  I'liistoivti  ait 

I^H  preiiiiereB  <liSmouHtratioiia  He  cette  affirmation  ee  tronvoDt  nombreiisea  pornii  les 
[ii'oci^ihires  relntivea  ft  oe  vuisKean.  Klles  npparaisseut  Iu  plus  claiiijiUBiit  Aaaa  tea  rap- 
jiorts  lie  M.  Dndley,  consul  il«a  Etata-Uiiia  il  LiveriMiol;  rapports  transuiis  ii  son 
;;oviveTnenient  aiiasi  bien  ijii'it  M.  Adauis.  Son  devoir  6tait,  aveo  lus  nioy ens  impnrfiiits 
([ti'il  nvait  en  eon  poitvoir,  de  faXra  coiinailtre  avee'la  diligence  n^ceasaire  tout  iiirliue  do 
toiitativuB  faitea  pour  dirijjev di»  opi^rations  liostiles  coiitresiipatrie;  ot  jedoisajinitpr 
((ii'il  mo  sunible  I'avoir  aucomnli  avec  beaucoup  de  conscience  et  d'duergio.  Mnis 
jtistfiiiipiit  on  proportion  lie  I'elHeacit^  fle  sua  efforta,  I'attoution  de  oeos  (jui  nvnient 
i;iiii('|iriR  lies  oi)<!rntiona  fat  dirigi?e  sur  les  moyens  de  les  contreoarrer. 

1 1  upiiaialt  clairein.ent  que,  daits  oe  but,  parmi  les  peisoiitiea  anprcs  deaqnellea  il  i^tait 
iilijigv  ilr  churelier  dea  Teseigneinents,  il  s'bu  trouv.iit  (ie  pea  eatimabloa,  et  qui  i?taieiit 
liioliiiblmiiijut  euiployiSea  pai"  ees  advorsairea  pour  le  ddrouter.  N'ayant  ancnn  pouvoir 
punc  airaeber  dea  rouaeignemeuts  qn'on  ue  voulait  paa  liii  douner,  il  fut  obligiS  de  s'en 
itruettre  il  son  propre  jnfteinent  ponr  clioiair  dans  ce  qui  liii  litait  rapporto  ce  qn'il  y 
avail  de  plus  vraiaemblable.  Qu  il  ait  6t6  quelqnefois  tronipi5,  et  qn'il  >ut,  ^  eanse  ile 
cela,  fnic  au  gouvemement  de  aa  M^catd  britaiiniqne,  par  I'entreiiiiae  de  M.  Adaina,  dea 
reprt^sentatiouB  qui,  aur  enqnfite,  ont  i^tt^  tronv^es  iion-foudi!es,  ne  pent  &tie  dtoutiaut  et 
ne  pent  deveiiir  un  snjot  de  bUme  ii  sou  ^gaid.  En  fait  il  paralt  bieu,  ilana  le  cas 
aotucl,  avoir  fourni  presque  tous  lea  renaeignenients  exanta  qne  le  gouverneiuent  de 
sa  Majeat^  britaiinique  a  vraimeut  lefua ;  et  qui,  ai  on  en  avait  tenu  conipte  avec  un 
Boin  (gal,  Buraieiit  uei'taineinent  ameuiS  la  aaisie  du  vaisaeau.  Cette  saiaie  a  oe  mniueiit 
aumit  probnbleineut  eu  paur  rdaultat  de  niettru  un  tenne,  non-s8ulenieut  ik  cette  eatre- 
priae,  ui^a  i,  toiltea  les  autrea,  et  uoua  aurait,  par  coaa6queu.t,  &vH6  la  constitution  de 
i-e  tribunal. 

Maia  il  ne  devait  pas  en  fitre  ainai.    Le  gonvernenient,  qui  avait  toos  les  moyens 


,,Google 


OPIS!0^;S    OP    MR.    ADAMS.  153 

tlie  means  of  extorting  unwilling  testimony,  tlirougli  efficient  and  trnst- 
wortliy  agents,  does  not  seem  to  have  been,  at  this  moment  at  least, 
<;onsciouR  of  tue  existence  of  any  obligation  to  originate  iurestigations 
at  all.  It  may  reasonably  be  doubted,  from  the  evidence  before  us, 
Avliether  it  believed  in  it  if  it  was.  Ou  the  1st  of  March — that  is,  twenty 
days  before  the  escape  of  the  Oreto — an  inquiry  made  of  the  goverumeut 
of  Italy  reapecting  one  of  the  official  statements  received  from  Liver- 
pool had  been  replied  to  in  terms  which,  if  not  absolutely  decisive  as  to 
its  falsehood,  certaiuly  tended  to  throw  the  greatest  possible  doubt  upon 
its  truth.  In  such  an  important  transaction  as  the  building  of  a  gun- 
boat, it  would  seem  to  be  clear  that  a  grave  misstatement  of  its  desti- 
nation by  responsible  parties  was  not  likely  to  be  made  carelessly,  or 
\^■itho^t  giving  rise  to  some  possible  suspicion  of  an  adequate  motive  to 
account  for  it.  It  does  uot  appear  from  anything  contained  in  the 
papers  before  us  that  the  attention  of  the  parties  concerned  was  called 
to  this  circumstance  at  all.  But  it  does  appear* very  clear  that,  both  in 
the  letters  of  Mr.  Adoius  and  Mr.  Dudley,  under  the  eyes  of  Her  Majes- 
ty's government,  there  was  presented  an  adequate  motive  to  explain  it, 
to  wit,  the  wish  to  elude  the  vigilance  of  Her  Majesty's  government  and 
ber  officers  in  preventing  the  outfit  i'rom  ouo  of  her  ports  of  a  vessel 
sadly  wanted  by  the  insurgent  Americans  to  carry  on  war  on  the  ocean 
against  their  Uovernmeut.  All  the  external  eircuni stances  indicating 
a  state  of  peace  everywhere  else  in  the  civilized  world  pointed  to  tliat 
quarter  alone  as  the  probable  one,  not  simply  to  explain  the  destination 
of  the  vessel  itself,  but  likewise  the  false  representation  which  had  been 
made  for  the  purpose  of  concealing  it.  Her  Majesty's  government  dots 
not  seem  to  have  entered  into  any  such  process  of  reasoning. 

On  the  23d  of  February  it  has  already  been  observed  that  Her  Majes- 
ty's commissioners  of  customs  had  addressed  a  letter  to  the  treasury 
board,  making  a  report  in  regard  to  the  condition  and  destination  of 
tlie  vessel  called  the  Oreto.  At  the  close  of  that  letter  are  the  follow- 
ing words: 
We  bej{  further  to  add  that  special  directions  liave  Ijeeii  given  to  the  officers  at  Liv- 

d'oliteiiiv  tons  lea  reuseigiiements  (I'employfiB  lioiin^t^a  ot  fligiies  de  foi,  ue  seiiiTilc  pas 
Hvoir  va  i;ouacienee,  i  outte  (!poi)iie,  de  I'existeuce  d'uuo  oblisatio"  do  sa  part  do  faiie 
dps  oiiqiidtes  voloiitaires  de  soli  uGtiJ.  Ou  petit  raisonnablemeiit  dourer,  eil  vojant  les 
doouineuta,  qu'i!  erftt  mfiiiie  fk  ce  devoir.  Lti  1"  inaiii — o'est-A-dire,  Tiugt-deiii  jonrs 
nvaut  le  depart  de  I'Oreto — line  caqai^te,  faite  aapros  du  gouveruenieut  italieu  an  Hiijot 
•le  I'uua  deH  declarations  offlcielleH  I'egiies  do  Liverpool,  avuit  eii  poiic  rdsultat  iiiie 
lepoiiBB  faite  dans  des  teruies  qni,  s'ils  ii'6Caieut  pas  abaolncueut  flScisifj  qnaiit  il  I'exaoti- 
liule  de  ces  dfielaratiuus,  tendaiout  du  luoins  ^  Jeter  sur  elles  le  plus  grimd  doiite.  Dans 
line  affaire  anssi  importniite  que  la  constrnction  d'nue  oauounittie,  on  pouirait  crotre 
qa'nuefaasse  deolarutioufait«quaut  ik  bh  duatiuattou  pardea  peraunnes  reapousubles 
jie  devait  pas  6tre  fivito  par  uSgligance  et  devait  faire  iiaStre  uu  souppon  qii'il  y  avait 
lies  raisons  siifflsantea  de  Ja  faire.  II  ne  paratt  pas,  d'api^a  lea  dooiimeuta  qne  noiia 
avona  aons  les  yens,  que  I'attaution  de  oea  parsonnes  ait  otfi  appelfie  dn  tout  snv  ce  fait, 
iiiais  CO  mii  eat  olair  alora,  c'est  que  dans  les  lettres  (le  M.  Adams,  anssi  bieii  que  dans 
t'.olles  de  M.  Dudley,  lettres  plac6es  sons  les  yeux  des  memlires  dn  goiiverneinent  de  sa 
Majestd  britaunique,  des  ruiaona  bien  sufiisantes  de  ce  fait  furent  doniiiSes — c'est-ii-dire, 
le  diSalr  d'ochapper  A.  la  vigilance  du  gonvemement  do  sa  !!UJ>jest6  britAniiique  el  de 
ses  eniployfe  pour  euipBcljer  rantienieiit  daus  uu  port  anglaie  d'uii  vaisseau  dont  les 
insults  atndricains  avaieutle  plus  grand  beaoin,  ponr  fjim  sui  mei  la  gaen'e  illeur 
Couvemeuient.  La  paix  qui  regtiait  partout,  ailleuis,  devait  diri^r  I'atteution  snr  ce 
point  seul  et  devait  uoii-aeulemeut  ouvrir  lea  ^-enx,  quant  iL  la  destination  da  vaisseau, 
juiiis  Btissi  expliq^uer  la  fansae  declaration  faito  dans  I'iuteution  de  caclief  cetlie  deati- 


11  a  d£j&  6t6  TemarquS  qae,le  S2  ISvrier,  les  commissaires  des  dooaucs  de  sa  Majesti^ 
brit-tkunique  avaient  adtesaS  h  la  troaorerie  no  rapport  sur  I'dtat  et  la  destiuatiou  da 
vaisseau  ajipeW  I'Oreto.    A  la  fin  de  ce  rapport  se  tronvo  Ja  plirii«e  auivante: 

"Noaa  ajnutons  que  des  iiiBtrnctiona  apfdalus  0"t  ft6  doau6es  hi  Liverpool  Mat       -.^1^ 
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erpool  to  wntch  the  mateaients  of  the  vessel,  and  tlmt  we  will  not  fail  tfl  report  forthwith 
any  cii'cimiatjbnces  whieli  maj  oecnr  worthy  of  yonr  Inrdshin's  ooKiiiziniee. 
THO.  F.  FREMANTLE. 
GEENVILLE  C.  L.  BERKELEY. 

After  a  diligent  search,  I  do  not  succeed  iu  finding;  a  trace  of  any 
report  of  these  gentlemen  earlier  than  the  4tli  April.  Probably  tliey 
did  not  regard  the  circnmstances  of  her  outfit  and  departure  from  the 
|iort-  as  worthy  of  their  lordships'  cognizance,  unless  the  news  were 
absolutely  demanded. 

Yet,  wiieu  Mr.  Adams,  on  the  25th  of  March,  addressed  another  re- 
monstrance to  Earl  Buss!eli,  it  seems  to  have  had  the  effect  of  prompt- 
ing his  lordship,  on  the  26th  of  March,  to  direct  a  note  to  be  sent  to  the 
secretary  of  the  treasury  requesting  the  commissioners  of  customs  "  to 
give  directions  that  the  Oreto  may  be  diligently  watched." 

This  seems  to  have  brought  forth  a  letter  from  Mr.  S.  Price  Edwards 
to  the  following  effect.    It  is  dated  the  28th  of  March  i 
To  the  Comnimioiiei-s  of  Caatoms : 

The  screw-Teasel  Oreto  was  registered  at  this  port  on  the  3A  instant,  aa  per  copy  of 
registry  annexed.  She  cleared  on  the  following  dny,  the  4th,  for  Palermo  a,nd  Jamaica 
in  ballast,  as  per  inclosed  victualiujj-hill.  She  sailed  on  the  25id  instant,  the  day  upon 
which  the  American  conanl'a  letter  is  dated,  having  a  crew  of  fifty-two  men,  ail  Brit- 
ish, save  some  three  or  fonr,  one  of  whom  only  was  an  American.  She  had  iiotLing 
wliatever  on  boanl  save  the  stores  enumerated.  She  had  neither  gunpowder  not  even 
a  signal-gun,  and  no  colors  save  Maryatt's  Code  of  Signals  and  a  British  ensign.  With 
reference  to  the  passengers  Itronght  hy  the  Annie  Child,  it  is  clear  that  they  were  not 
intended  to  form  any  portion  of  the  crew  of  the  Oreto,  for  they  are  still  in  Liverpool ; 
and  aa  respects  the  dipping  of  the  ensign,  this,  as  far  aa  t  can  ascertain,  was  a  compli- 
ment paid  to  one  of  the  Canard  steamers  and  some  other  vessel,  which  sainted  the 
Annie  Child  on  her  arrival,  tlie  masteii!  being  parties  known  to  one  another. 

What  became  of  this  letter  it  is  difflciilt  to  explain.  It  seems  clear 
that  Lord  Eussell  could  have  known  nothing  of  it  on  the  7th  of  April, 

Burveiller  les  monvementa  de  cc  vaiHseaii  et  que  nons  ne  manqnerons  piis  de  vons  rap- 
porter  i  in  niddiatement  toutecirconstaucodigne  d'etre  port^e.Maeonnaissanoedo  votre 
neignenrie. 

(Sign.;)  "THO.  F.  FREEMANTLE. 

"GEESVILLE  C.  L.  BERKELEY." 
Malgr^  nne  recherche  trfes-aetive,  je  ne  nSnssis  pas  il  tronver  nne  senle  trace  de  rap- 
port fait  par  ces  messieurs  antSrieurenient  an  4  avril.    Probablemeut  ils  n'ont  pas 
consider^  I'armement  et  le  depart  de  ce  vaiaseavi  comnie  des  ciroonstanees  dignes  d'etre 

Sorties  ;!  la  oonnaissance  de  leurs  seigiieuries,  it  moins  que  les  nouvelles  ne  leur  I'ussent 
emandees  expr^. 

Et  cependant,  lorsqne  M.  Adams,  le  3.^  mars,  actresaa  nne  seeonde  reprfeentation  ati 
Comte  Rnasell,  le  rfenltat  en  fnt,  .'I  ce  qn'il  semble,  que  sa  seigneurie  envoya  au 
aecrfitaire  de  la  tr6sorerie  nne  note,  ordonnant  aux  commissaires  dea  douanes  "de 
donner  des  instructions  ponr  que  I'Oreto  fClt  sarveilli  avec  soin." 

Ceci  aemble  avoir  provoqmS  nne  lettre  de  M.  S.  Price  Edwards,  dans  les  termes 
suivants.  £Ue  est  dat^e  dn  ^  mars. 
aa  <lea  doHanei  t 
n  a  hfilice  I'Oreto  a  St<5  enregistr^  dans  ceport  le  3ei>nraiit,  d'apivs  copie 
dn  registre  ci-joint.  II  B'ac((nitta  le  lendemain,  4,  pour  FaleroLe  et  la  Jamtuque  en 
lest,  d'api^sle  m^moire  des  vivrea,  ci-inolna.  II  mitftla  voilele23courant,  iojour  dout 
la  lettre  (In  consnl  amiSrioain  eat  dat&,  ayant  nn  dqnipage  de  trente-denx  liommes,  tous 
anglais,  ^  I'exception  de  troia  on  qnatre,  dont  nn  eem  6tait  ami^riuain.  II  n'avait  I'ien 
h  bord,  si  ce  n'est  les  proviaions  SLntm^riSes.  II  n'avait  «i  pondre  ni  ni6me  nn  canon 
de  signaux,  et  point  de  coulenrs,  st  ce  n'est  le  syat^me  do  signanx  de  Marryatt  et  nn 
pavilion  anglais.  Qiiaut  aux  passagers  anient  par  I'Aunie  Childs,  il  est  olair  qn'ils 
n'etaiont  pas  destines  h  former  nne  portion  quelcnnqne  de  ri5qnipage  de  I'Oreto,  car  ils 
sont  encore  il  Liverpool;  eC  qnant  an  saint  dn  pavilion,  c'^taiC,  antant  qno  je  puis  le 
constater,  nn  compliment  fait  h,  Van  des  'steamers  Canard'  et  il  qnelque  autre 
vaissean  qai  sahia  'I'Auuie  Childs'  ft  son  arrivdc,  les  capitaines  se  connaissaut 
ra  ntu  ellem  ent." 

II  est  diffleilo  d'expliquer  ce  qn'il  advint  de  cette  lettre.  II  semble  olair  que  Lord 
Russell  ne  ponvait  ricu  en  savuir  Ic  7  avril,  car  il  parait  alors  avoir  doulTU  toriirejl 
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for  be  appears  tlien  to  liavR  directed  Mr.  Hammond  to  write  to  (lie  Sec- 
retary of  tlie  Treasary  "  to  cause  his  lordship  to  be  informed  whether 
any  report  has  been  received  from  the  commissioners  of  customs  respect- 
ing the  vessel  the  Oreto."  This  was  the  sixteenth  day  after  that  vessel 
had  sailed,  a  fact  which  he  appears  at  that  time  not  to  have  ofiScially 
known,  though  doubtless  he  had  gathered  it  from  tlie  newspapers. 

The  report  before  alluded  to  was  then  produced,  dated  the  4tb,  but  not 
received  until  the  8th.  It  then  first  gave  tlie  information  that  the  vessel 
had  sailed  ou  the  22d,  having  been  registered  in  the  name  of  John 
Henry  Thomas,  of  Liverpool,  as  sole  owner,  and  cleared  for  Palermo  and 
Jamaica  in  ballast. 

The  reports  indicative  of  any  observation  whatever  made  in  watching 
the  movements  of  the  Oreto  appear  not  to  have  been  collected  until  the 
latter  part  of  August,  and  then  only  at  the  instance  of  Lord  Eussell,  for 
another  purpose. 

One  more  report  was  made  by  the  commissioners  of  customs  on  the 
1st  of  May.  The  official  declaration  of  the  minister  of  state  of  the  Italian 
governmenttoEarl,Eussell,denyiug  all  knowledge  whatever  of  the  Oreto, 
had  been  put  into  their  hands.  This  declaration  bad  been  sent  to  Mr. 
]5d  wards,  the  collector  of  the  port,  who  had  been  the  first  person  to  de- 
clare his  faith  in  the  falsehood,  and  was  now  called  to  make  further  ob- 
servations. He  did  not  think  fit  to  make  any  explanation  of  the  rcisons 
of  his  belief  nor  of  its  source,  but  contented  Iiimself  with  a  reference  to 
the  registry  of  the  vessel  in  the  name  of  a  native  of  Palermo,  which  he 
probably  knew  to  have  been  a  fraud,  because  he  went  on  to  admit  the 
fact  of  its  real  destination,  and  to  place  liis  absence  from  action  on  the 
gronud  that  "even  in  that  case  no  act  had  been  committed  to  justify  his  in- 
terference." It  does  not  seem  to  have  occurred  to  him  to  ask  himself,  if 
the  dispatch  of  the  steamer  was  a  legitimate  act,  where  was  the  need 
of  the  falsehood  about  the  Italian  government,  or  the  farther  falsehood 
of  the  ownership  of  Mr.  Thomas.  Neither  does  it  seem  to  have  occurred 
to  Her  Majesty's  government  to  consider  whether  they  had  been  cheated 
by  their  own  oflicers. 

II.  Hnmnioncl  d'lSccire  an  secretaire  de  la  trfisorerie,  "  que  sa  seisfnenrie  soit  inform^a 
si  I'ou  a  re^ii  qaelque  rapport  dea  commissaires  dffs  doaaiies  tonchant  le  viiisseau 
rOceto."  C'^tait  le  aeiifeme  jour  apc6a  qae  le  vaiBsaau  avait  luis  it  la  voitc,  fait  qii'll 
me  aemble  it  eette  ^joque  u'aYoir  pas  coiinn  offlcielleiiieut,  qiioique  sans  doute  il  I'eUt 
appris  par  lea  journaux.  Le  rapport  auqiiel  il  est  fait  allusion  ci-rteHSUs  fiit  alora 
prodnit,  daf^  du  4,  wais  noii  re^n  uvant  le  S.  Il  donna  alora,  pour  la  preraicre'foiH, 
rinformation  que  le  vaisaean  avait  mis  ft.  la  voile  le  2-i,  qu'il  avait  6t6  enregietrfi  an 
nam  de  John  Heurj  Tliomaa,  de  Liverpool,  comme  seul  propri^taire,  et  qu'il  s'lStait 
.leqoitte  en  lest  pour  Palerme  et  la  Jamaique. 

Lea  rapports  iitdiqiiant  lea  observations  faites  en  aurveillant  lea  monvenieuts  de 
VOreto  ne  paraisaent  avoir  6t6  raaseniblfe  que  vers  la  fiu  du  mois  d'aoftt,  et  alors 
senlement  &  la  domande  du  Coiate  Rnssell,  daiia  nn  antre  lint. 

Uq  rapport  fut  en  outie  ^rit  par  les  couiiniasaiteB  dea  douanes  le  1"  niai.  On  avait 
mis  ontroleurs  mains  la  note  oHloielle  dn  ministre  d'etat  du  gonveruement  ititlien  an 
Comte  Russell,  pac  laqaetle  il  d^olarait  n'avolr  ancune  oonnaiaaanue  de  I'Oreto.  Cette 
de'iilaration  avait  4t4  envoyfe  il  M.  Edwards,  le  reoevenr  da  port,  qni  avait  <5t<!  lo 
premier  il  ae  declarer  oonvaiuon  de  la  v^ritiS  des  fanaaes  indioatioua  donuiSea,  et  qui  fut 
alora  appeW  il  faire  de  plna  amples  observation  a.  D  ne  emt  paa  devoir  donuer  des 
explications  sur  lea  raiaons  do  sa  Ibi  en  cea  indieationa,  ni  snil'origine  decettefoi, 
maia  se  contenta  de  a'eu  nSffirer  aus:  regiatrea  qni  portaient  ce  vaisseau  an  noni  d'no. 
habitant  de  Palerme,  ce  que  ptobaltleinent  il  savait  Stre  nne  fraiide,  parce  qn'il  alia 
jusqii'fi  admettre  le  fait  de  sa  vraie  dtstinatiou  ft  ^  escnaer  Hon  abstention  en  disant 
qne,  "inSme  dans  oe  cas,  on  a'avait  ommis  anonn  aote  pour  justifier  nne  intervention 
desapart."  II  ne  porait  paa  qn'il  Ini  aoit  venu  &  lespnt  de  ae  demander  poirquoi, 
ai  le  di5part  de  la  eanonni^re  ^tait  l<^nl  il  ^tait  besom  d'une  fanthse  d^l  irition  an 
snjet  du  gonvernenient  italien,  on  du  second  inensonge  an  snjet  de  la  proi  riiStfi  du 
vaisseau  par  M.  Thomas.  /'~'  1 
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A  steamer,  completely  fitteil  in  all  respects  as  a  man-of-war,  had  snc- 
ceeded  ia  escaping  from  Liverpool,  and  nothing  waa  left  to  make  lier  n 
jiower  ou  the  oceaa  but  the  receipt  of  anna  and  amuumitiou,  Hon-  that 
pmceediiig:  was  accomplished  we  shall  see  in  the  sequel.  At  pres'^nt,  I 
desire  to  point  oat  the  extent  to  whioh  the  falseliood  and  fraud  that  liad 
been  resorted  to  iu  the  course  of  the  transaction,  to  cover  it  from  obser- 
vation, Iteti'ay  the  conseiousuess  of  tlie  parties  concerned  in  it  of  tiie 
danger  they  were  incnrriiig,  of  the  indignation  of  Her  Majesty's  govern- 
ment in  case  they  were  detected  in  preparing  snch  a  hostile  enter- 
prise in  a  British  port.  At  least  they  appear  to  have  had  no  idea  that 
sucli  an  attempt,  if  really  understood,  was  not  an  act  which  would  jus- 
tify the  interference  of  the  government.  Hence  the  studied  efforts  to 
misrepresent  the  transaction  from  tlie  beginning  to  the  end.  Hence 
the  labor  to  substitute  a  false  British  owner,  and  a  false  destiny  for  tlie 
real  one.  Hence  the  studieil  representation  of  Palermo,  in  Sicily,  as  the 
term  of  the  voyage,  even  to  the  simple  seamen  decoyed  by  this  means 
into  an  nnwilling  service.  In  a  word,  the  affair  reeks  with  malignant 
fraud  from  its  inception  to  its  close.  The  parties  concerned  a|)pear  to 
have  had  no  conception  how  easy  it  was  to  paralyze  tlie  action  of  Her 
jVIajesty'a  government,  or  tliey  would  at  ouce  have  relieved  themselves 
of  all  the  opprobrium  that  attended  their  proceedings.  Doubtless  they 
would  not  have  indulged  in  mendacity  for  the  mere  love  of  it.  They 
did  not  then  conceive  that  the  principle  of  action  was  not  to  initiate  any 
active  measures  of  thorough  investigation  into  the  truth  of  their  words 
and  the  good  faith  of  their  acts,  but  to  wait  for  the  disclosure  of  the 
necessary  evitleuce  by  the  agents  of  the  "United  States,  who  could  not 
in  the  nature  of  things  possess  anything  like  tlieir  power  of  extorting 
the  truth  from  unwilling  lips. 

I  have  now  reached  the  moment  when  it  seems  necessary  to  apply 
myself  to  the  question  so  much  discussed  in  the  arguments  laid  before 
us  by  the  respective  parties  to  the  litigation.  AVhat  is  the  diligence 
due  trom  one  nation  to  another  in  preventing  the  fitting-out  of  any  ves- 
sel which  it  has  reasonable  ground  to  believe  intended  to  ci'uise  against 

Un  vaissean  iirDitS  sous  tons  \es  rap]>oi't'S  comine  vaisscnu  In  ^     ne  a^a  t  riSnssi  il  sortir 
dii  port  de  Liverpool,  lit  il  111!  111!*  iiiajiqiiait  plus,  pom     tie     u    j     ss  uce  sur  I'oc^an, 
■"  US.    Nous  veiTous  daua  lis    t         u      ut  on  on'iva  5,  lui 


en  fuurnir.  Ponr  le  moment  je  iliSsive  faire  Terunrqner  comb  en  la  f  ande  emplov^e 
pour  caolier  I'lirmcuieut  du  ce  vaixHaau  d^uoto,  eliez  oens  q  trei  pa  e  t  dans  I'aShire, 
la  eonaoience  dea  dnngors  qa'UM  conraiont,  si  le  „  e  ub  ent  de  sa  Majesty 
liritjinuiiine  avait  dtjoonvert  les  prSpai-atife  de  c«tt«  uter]  r  au  liostile  daua  uu  port 
auglaia.  Jla  paraiaaeut  an  uioiua  n'avoir  en  uacune  idilu  qu  nne  ttlle  eiiterjirisu  ii'6tait 
pasnu  aote  jnatiliaut  I'iutervention  du  gouverndniBUt,  De  Irl  ces  efforts  riSilfiri^a  pour 
lirfiseutet  1»  qneBtion  aoua  uu  autre  jour  que  le  vrai,  Ds  Jil  ce  travail  du  subatirnur  Liii 
liiux  propriiStaiie  anglais  et  one  fansae  doatination,  au  pruxiriiJtiiii.'o  ri5ul  et  it  la  vr.'tio 
destination.  De  Ifl  oette  di^claration  de  Palerme  coniuie  le  bnt  (lu  vuyU)>;e,  di^uUiratiou 
faite  mSme  anx  Htrnples  matelots  entratufs  lie  cette  maui^re  dans  nu  sui'vici.'  iin'iU  iie 
voulaieut  point.  En  nu  mot,  oette  affaire  est  iiu  tiaso  do  frandes  du  comnienooiiieut  k 
la  lin.  Les  personnes  int6re8«(5eB  ne  sembleut  avoii'  en  aneuue  idde  de  la  facilitiS  aveo 
Jaiinello  on  pDEvaiC  paralyser  Taction  da  gouvememeuC  do  sa  MajeatiS  britanuiiiui>,  on 
elles  auraieut  assitOt  d&iiri5  de  se  ci^ivrei'  de  I'opprobre  de  toutea  lenra  maohinations. 
Us  lie  citmprenaieut  paa  alors  qne  lea  priuoipea  d'acf.ion  etaiant  de  nu  puint  prendre 
I'initiative  de  meBuves  actives  et  oomplfetes  ponr  reoouil!lttre  la  Vi^ritii  lie  lenva 
nll^gationa  et  la  bonne  foi  de  leurs  aotes,  inais  d'attendre  les  r£v6latiouit  di;5  a^uots  diis 
Slats-Unis,  qui  ne  pouvaient  en  auonue  inaui^re  poaseder  le  pouvoir  d'estorquer  la 
viSrito  i\  dea  gena  qnt  ne  vonlaient  paa  la  faire  conualtre. 

Je  Biiis  maintuuant  arrive  au  monmut  oii  11  ma  aemble  ndceasaire  d'esain[ner  la  ipics- 
tion,  objet  de  tant  de  diaenaaions  de  la  part  dea  deux  parties  dans  ce  d^bat.  Aveo 
quelle  diligenoc  nne  nation  doit-elle  ^ir  x>our  emp£alier  I'arineQietit  d'uu  vaissean  que 
1, .1 1 _._ai. — ___  .n_  -i-oire  deatinfi  i  coinbattre  uae  autre  nation!    Qiioiqne 
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the  other  ?  Altliough  my  own  jmlgment  is  distinctly  formed  upon  it,  I 
foel  thatthis  is  not  the  place  in  wliiclil  can,  with  the  most  propriety, 
explain  my  raisons  in  full.  It  is  enough  for  my  purpose  here  to  say  ' 
tliat,  in  my  mind,  the  <liligen<;e  manifested  by  all  the  requisite  authori- 
ties of  Great  liritian  in  the  case  now  before  us  does  not  appear  to  me 
to  be  that  contemplated  by  the  language  of  the  treaty,  because  it  was 
not  ill  any  sense  »  spontaneous  movement.  So  far  as  the  papers  before 
us  are  concerned,  I  cannot  perceive  that  Her  Majesty's  government 
acted  in  any  case  excepting  after  representations  made  by  the  agent  of 
the  United  States;  and  even  when  they  did  act,  they  confined  them- 
selves exclusively  to  the  allegations  therein  made,  preaumiug  that,  if 
they  could  report  upon  them  satisfactorily  to  themselves,  their  oldiga- 
tioiis  were  fully  performetl.  It  must  be  obvious  that  such  a  method  of 
aetiou  furnishes  every  possible  opportunity  to  the  parties  implicated, 
if  they  be  at  alt  Jidroit,  to  escape  conviction,  by  resort  to  equivocation, 
if  not  absolute  falsehood.  I  can  form  no  definition  of  the  word  "  dili- 
gence" which  does  not  embrace  direct  original  action,  persevered  in  not 
merely  to  verify  acts  of  offence  one  by  one,  but  to  establisii  the  general 
fact  of  intent  as  obtained  from  continuous  observation  of  the  operations 
going  on;  not  merely  to  detect  the  motives  for  falsehood,  but  to  pen- 
etrate to  the  bottom  of  the  truth.  If  there  was  a  conspiracy  of  persons 
at  home  engaged  in  a  treasonable  eifort  to  overthrow  the  government, 
would  not  due  diligence  comprehend  in  its  meaning  a  close  and  con- 
stant observation  of  each  asid  every  one  of  the  persons  reasonably  sus- 
pected of  being  engaged  in  it,  and  an  immediate  action  to  prevent 
any  movement  in  advaJico  of  its  maturity  ?  Especially,  would  not  such 
energy  be  called  for  in  time  of  war,  when  the  danger  to  the  state  from 
external  co-ox)eratiou  might  become  extreme!  Most  of  all,  would  it  not 
be  natural  to  expect  frooi  every  power  in  amity  to  furnish  all  the  means 
it  could  command  to  render  abortive  every  combination  suspected  to  be 
forming  within  its  borders  to  render  assistauce  to  the  maneuvers  of 
the  malcoQteuts  at  home!  All  these  are  parts  of  a  tiomplete  whole, 
the  maintenance  of  order  at  home  and  of  peace  abroad. 

mon  avis  il  cet  ^gard  soit  parfiiitement  forni^,  je  sens  qne  ee  n'est  pna  ici  le  lieu  oil  je 
pnisse  avec  lo  plus  An  ooiivciianoe  espriraor  me»  riiiaoiia  d'tiue  manure  complMe.  II  me 
anffit  do  (lire  (tne,  selou  iiioi,  U  diligeiioe  exeiei^o  par  toiitea  lea  autoritcs  iiitcressiSds  de 
la  Grande-ISretauge,  daua  le  c«s  actuel,  iie  me  paratt  iiiilleiueLit  correBpoiidv.;  an  tcxte 
da  traitfi,  parce  qii'elle  u'a  nnlleraent  6t6  Bpontande,  comme  ellu  devait  I'ftre.  Jo  iie 
voiH  pas,  en  effet,  daiia  ancun  des  docnments  sous  uiw  yens,  qne  le  goiivernemeDt  do  sa 
linesM  britauuiiiae  ait  agi,  si  cu  u'est  aur  les  leprfiaentatioua  dea  agents  des  fitats- 
UiiiB,  et  nifiuie,  Inrsqii'il  agit,  il  s'en  tient  excliisiveraeiit  anx  informarioiiB  qni  lui  sont 
douuike  par  cea  ageuta,  et  seiuble  siipposer  que,  s'il  pent  rapporter  d'nne  manitre  aatis- 
faisHiite  ponr  Ini  anr  ces  iuformations,  sea  olilifjatious  internatiouales  sont  pleiueiuent 
renipliea.  II  est  fivident  qu'une  telle  mftniiire  d'agir  foumit  ans  persoiines  int«?n:sai?es, 
pour  pen  qn'ellea  aient  nne  certaine  habilet^,  toutos  les  &cilit6s  pour  fvit^ir  d'etre  d(!- 
convertea,  an  moyeu  d'dqaivoqoea,  aiaon  de  mensonges.  Ja  ne  puis  donaer  aueuue  di5li- 
iiittou  do  njot  "  diligences  "  qui  ne  aiffuilie  pas  senleinent  nne  proiuiEife  action  direote 
piDlongdo  dans  le  bat  de  verifier  des  d^lits  un  ^  nn,  niaia  aassi  dans  le  but  d'dtablir  lo 
fait  general  Ue  Viutention,  tel  quo  oo  Mt  ressott  d'nne  obaervatiou  oouHuiie  dus  opera- 
tions qui  s'esiScutent.  Snpposous  uno  conspiration  deatinde  k  reaveraer  le  gouverne- 
nient  de  son  paja,  n'entendrait-on  paa,  par  lea  dues  diligenoea,,une  surveillauee  atten- 
tive et  conatante  de  chaonne  et  de  toutes  les  petsi)nue8  quo  I'on  a  des  niiaoua  de 
aonpconner,  et  une  aolion  inimftliate  pom-  emp&ulier  le  moiivement  de  se  pi 
de  se  dfolarer  !  C'eat  aurtont  en  temps  de  gneire  qn'une  ^uergio  aemblalile 
B^e,  alors  qne  le  danger  d'nne  eoopdration  dtrang&re  est  irauliDent.  K'est-il 
d'attendre,  de  toute  puissance  aveo  laquelle  ou  est  en  pais,  i 
pour  faire  avorter  tout©  entente  notoireniout  foruiee  6ur 
secoura  anx  insnrgds  T  Tont  ceci  fait  pai'tie  d'un  tout  Cfrnj 
cbez  aoi  et  k  I'^trauger. 
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That  there  did  exist  iii  Great  Britain  a  combination  of  persons,  coin- 
posed  partly  of  Americans  and  partly  of  British  subjects,  having  for 
its  object  and  intent  the  fitting  out  of  vessels'  to  carry  on  war  with  the 
Unitetl  States,  to  the  end  of  overturning  the  Government,  is  made  per- 
fectly plain  by  the  evidence  placed  before  us  by  the  two  parties.  That 
Her  Mnjesty's  goveniineut  considered  it  no  part  of  her  duty  to  origi- 
nate any  proceedings  tending  to  prevention,  at  the  time  of  the  outfit  of 
the  Oreio,  or  to  pass  at  all  beyond  the  range  of  investigation  especially 
pointed  out  by  the  agents  of  the  American  government  to  its  attention, 
appears  to  me  certain.  At  a  later  stage  of  the  difficnlties  thia  |K)lioy 
appears  to  have  been  partially  changed.  The  favorable  ettects  of  it  are 
claimed  as  a  merit  in  a  portion  of  the  papers  before  us.  and  I  am  ready, 
at  any  and  at  all  ])roper  times,  to  testify  to  my  sense  of  its  efficiency  and 
value  wherever  it  is  shown.  But  alter  close  examination  I  fail  to  see 
any  traces  of  this  policy  in  the  present  instance. 

It  is,  then,  my  opinion  at  this  stage  of  the  transactions  that  Her 
jVra,iesty's  government  did  fail  to  use  due  diligence  to  prevent  the  fitting- 
out,  within  its  jurisdiction,  of  the  Oreto,  which  it  Iiad  reasonable  ground 
to  l)elieve  intended  to  cruise  against  the  United  States. 

I  now  proceed  to  the  nest  step  in  the  career  of  this  vessel. 

Nassau. — Oa  the  22d  of  March,  1862,  the  Oreto  escaped  from  Liver- 
pool with  an  intent  to  carry  on  war  against  the  United  States.  Her 
Majesty's  govenmient  had  not  been  tempted  to  penetrate  the  deception 
which  had  been  deliberately  practiced  upon  it. 

On  the  28th  of  April  she  amved  at  Nassau,  and  was  reported  bj-  the 
governor  as  a  registered  British  vessel  and  carrying  the  British  flag. 

On  the  30th  Commander  McKillop,  of  Her  Majesty's  ship  Bulldog, 
addressed  a  letter  to  the  secretary  of  the  admiralty  to  this  effect : 

A  very  stiRpicinus  steamer,  tlie  Oretro,  evidently  iiiteiiiled  for  a  giinlfoat,  is  now  iu 
the  upper  aiiohorase  under  tlie  Uritiali  flag;  hat  as  tbere  are  no  less  tbau  tliree  cargoua 
of  arms  and  ammiiuition  noited  to  nm  tbe  blockade,  some  of  these  guus,  &c,,  woitltl. 
tnm  lief  into  a  privateer  in  a  fanr  hours.    Ageuts  of  the  cuiifederulie  guveruiii4!ut  aud 

Qn'il  a  exists  dans  la  Grande-Bretogne  utie  entente  entre  des  Am^rinains  et  iles  SQJets 
Lritanniqaes  ayaiit  pour  but  d'armer  des  vaiBseaux  pour  faire  la  guerre  auz  iStnta-UuiH 
pour  reuverser  le  Guuvemenieiit,  u'est  nue  chose  parfuitement  ptoav^e  par  les  t^nioigua- 
Kes  mis  devant  aos  ^enx  paries  deux  parties.  Que  le  gouvertienient  de  saMujeat^ 
britaunJciHe  u'a  pas  cousid^n^  desoii  devoir  de  prendre  desmesnrespr^veutivea  au  mo- 
ment de  I'urnieuient  de  I'Oreto,  ou  de  Mre  pour  son  compte  une  enqn6tB  en  dehors  dea 
reneeignenieuts  sp^cialement  fouruis  poi  les  agents  du  Guuveraemeut  amiSrioain,  c'est 
encore  une  chose  indiscntahle. 

X  uuo  dpoqne  post4rieiire  cette  politiine  semblo  avoir  change  en  partie ;  on  en  riSelanie 
les  bons  rdsultats  dans  nue  partie  des  docninunts  qui  soot  duvant  lions,  et  Je  snis  pr^t 
^  t^moigner  en  faveur  de  sa  valenr  et  du  son  effiea^sitS.  Mais  apr&j  mflr  esanien  jc  no 
rdussis  pas  h  trouver  traces  de  cette  politique  dana  le  oas  aotuel. 

Mon  opinion  est,  par  consi^qncnt,  i]ue,dana  cette  pi^riode  dc  l'a£(aire,  le  gonvernenient 
de  S3  Mi^est^  britanniqae  n'a  pas  exerce  la  diligenoe  m^cessaire  pour  einpSoher  I'appa- 
reillemeiit  de  I'Oretu  ilans  les  limites  de  ea  juridictlon,  lorsqu'i!  avait  des  raisons  sufli- 
aantes  de  croire  que  ce  vaisseau  6tait  destiul  contre  lea  £tata-Unia. 

Kaitaau. — Je  puKse  maintenant  it  ia  aeconde  pi^riiide  de  1a  carrii^re  de  ce  vaisseaii. 

Lo  ^  mars  1S6S,  I'Oreto  aortit  de  la  I'lule  de  Liverpool  avec  I'intention  de  faire  la 
guerre  aux  Etats-Uuis.  Lo  gouveruenient  is  sa  Ma.)BstiS  n'avait  pns  ^t^  teut6  de  p6n6- 
trer  la  frande  qui  avait  6t6  cummise  de  propos  d^liberS  it  sou  ^gard. 

Le  '28  avril,  il  arriva  h  Nassau  et  fut  aunonc^  par  le  gouverneur  comme  vaisaeau 
anglaiH,  portaut  le  drapeau  anglaia. 

lie  :)0,  le  commandant,  McKillop,  du  vaisseau  de  aa  Majeat^  britannique  le  Bulldog 
expi^die  an  e>Jcr6taire  de  l'aniiraLit<S  une  lettre  ft  cet  etfet : 

'■  [In  vaiaseau  trfea-snapeot,  I'Oreto,  dvidamraent  eouaCrnitponr  Ptreunecanonniei-e,  se 
trouve  maintenant  &  I'ancre,  sous  lea  cuulenra  britanniqncs  ;  mais,  comiue  il  u'y  a  pas 
nioius  de  trois  oargaisons  d'aruiea  et  de  munitions  ici  r^nnies  pour  forcer  le  blocus, 
quelques-nus  de  eea  caucus,  etc.,  pourraimt  en  faire  uu  corsaire  eo  pen  d'beures.    Dae 
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officers  of  tbeir  ni(vy  are  here  on  tbe  spot,  aad  /  have  >io  doabi  Ihat  the  Ordo  !a  intended 
for  tMr  eercice. 

Such  waa  tlie  natural  and  just  conclusion  of  a  gallant  Britisb  ofBcer, 
writing  under  no  bias  on  one  side  or  tlie  other,  but  moved  only  by  his 
sense  of  .instiee  and  fair  dealing.  Let  us  now  proceed  to  consider  the 
manner  iu  which  events  contributed  to  verify  his  predictiou  to  the 
letter. 

On  the  9tb  of  May,  Mr.  "Whiting,  the  consul  of  the  United  States  at 
Nassau,  addressed  a  note  to  the  Kovernor,  calling  his  attentiou  to  the 
fact  of  the  almost  concurrent  arrival  from  the  port  of  Liverpool  of  the 
gunboat  Oreto,  and  of  the  tug  Fanny  Lewis,  laden  with  gunpowder  for 
the  insurgent  Americans. 

This  letter  was  referred  by  the  governor  to  the  consideration  of  the 
attorney- general,  with  an  indorsement  on  it  to  tlie  effect  that  he  wished 
the  agents  of  the  Oreto  to  be  informed  that,  if  they  put  arms  on  board 
that  vessel,  he  should  then  enforce  the  rules  laid  down  In  the  Queen's 
proclamation. 

The  receiver  general  enters  his  minute  on  Mr.  Whiting's  letter,  to  the 
effect  that  the  Fanny  Lewis  has  an  assorted  cargo  not  to  be  landed. 
He  Is  confident  that  no  i>art  of  the  cargo  had  then  been  ti-ansferred. 

Bnt  on  the  20th  of  the  month  his  tone  changes,  and  he  is  convinced 
that  the  consignees  of  the  Oreto  intend  shipping  large  quantities  of 
arms  and  munitions  as  cargo. 

Two  days  days  later  Commander  McKillop  writes  to  llie  governor  as 
follows : 

Several  Bteainers  having  anoliorecl  at  Cocbrane's  auchoragc,  I  sent  an  officer  yester- 
day to  visit  tlieui  unit  muster  tbeir  crewa,  and  a^eertaiu  ivbat  tbey  were  and  how  em- 
ployed. 

The  officer  reports  tbat  one  steamer,  the  Oreto,  is  apparentlj'  fitting  and  prepaiiug 
for  a  vessel  of  war ;  under  tliKse  circumstances,  I  would  suggest  that  she  should  eomu 
Into  the  hurbor  at  Nassau,  to  prevent  any  misunderstanding  as  to  her  equipping  iu 
this  port,  coutrary  to  the  foreign-enlistment  act,  as  a  privateer  or  war-vessoL 

agents  du  ^nvernement  confi^di^r^  et  des  offlcicrs  de  sa  marine  se  tronvent  ici  m£me,  et 
je  n'ai  aucun  donte  que  I'Oreto  est  destinfi  ft  lenr  service." 

Telle  £tait  la  juate  et  naturelle  conclusion  d'un  brave  ofScier  anglais,  ^crivant  sans 
gtrepnfvenn  pour  uu  parti  ou  ponr  I'autrCr  mais  u'dcoutant  que  sa  conscience  et  sou 
sentiment  d'&luit^. 

Examinons  iuaiut>enant  comment  les  fv^nements  se  eharg^rent  de  verifier  ft  la  lettre 
ces  predictions. 

Le  9  mai,  M.  Whiting,  consul  des  lltats-Unis  &  Nassan  adnssa  une  note  an  gouver- 
iieur  pour  apporter  son  attention  siir  le  fait  du  I'arrii  io  preaque  sinmltandu  de  la  ea  ■ 
uonniere  I'Oreto  et  du  remorqneur  Fanny  Lewis,  tons  deui.  veiiant  de  Luerpool 
obargSs  de  poiiilre  ponr  les  inenrB<5s  amSricalns. 

Oette  lettre  fut  soumise  par  le  gonvernenr  fi  I'eT^amen  du  procureiir  g<5u6ial,  avec 
une  note  '^rite  au  doa,  oil  il  exptimait  le  desir  que  les  agents  de  I  Orsfo  fossent  inform^ 
que  s'ils  einUarqaaient  des  armes  !t  bard  de  lent  vai'^^eau,  il  mettrait  a  e\£cutioii  les 
lirescriptions  ddiot^es  daus  ta  proclamation  de  la  Eeine. 

Le  recevear  g^ndral  prend  note  de  la  lettro  de  M'.  Whiting,  en  ce  sens,  que  la  Fanny 
Le\vis  a  one  cargaisou  aesortie  qni  ue  doit  pas  6tre  d(!baTT[u&^  II  exprime  sa  convic- 
tion qn'aucnue  partie  de  la  cargnison  n'a  encore  6t&  di^barqu^. 

Ikfais  le  S6  il  change  de  ton,  et  it  est  eonvaincu  que  tes  agents  de  I'Oreto  out  I'intea- 
tion  d'euibai-qner  comnie  cargaisou  de  graudes  quantitds  d'armes  et  de  munitions. 

Denx  jours  plus  taid,  le  commaudant,  Mr.  McKillop,  ^crit  au   gouveruetti  ce  qui 

"  Pluaienrs  vapeurs  ^tant  fi  I'ancre  dans  la  rade  de  Cochrane,  j'ai  eavoy^  Irier  nn 
ofdcier  pour  les  visiter,  rassenibler  leurs  ^juipages,  et  recounaltre  ce  qn'ils  ^talent  et 
la  manifero  dont  on  les  emploie.  L'offlcier  uie  rapiwrte  que  "  I'un  des  vapenrs,  I'Oreto, 
est,  selon  tonte  apparence,  arm<S  ponr  6tre  un  vaisseau  de  gaerre.  Daus  ccs  circon- 
stanoea,  je  suggSrerais  qu'on  le  ilt  entrer  dans  la  rade  de  Nassau,  atiu  d'^viter  tout 
maleuteudu  rel^tivemeut  &  son  ai-menieut  daus  ce  port,  coiuuie  vaisseau.  de  guerve  ou 
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The  governor  referred  the  question  to  the  attorn ey- general,  who  gave 
it  as  his  dclibemte  opinion  that  an  onler  for  the  removal  of  the  Oreto 
to  a  place  where  she  was  within  reach  of  observation  shonld  not  l>8 
made,  as  snch  order  could  not  be  legally  enforced  unless  it  was  distinctly 
shown  that  such  a  violation  of  law  had  taken  place  in  respect  to  her  as 
would  justify  her  seizure. 

Here  also  It  is  to  be  noted  tliat  the  attorney-general,  following  the 
example  given  in  the  mother  country,  considers  it  not  incumbent  upon 
the  government  to  initiate  any  measures  whatever  of  a  preventive 
nature.  In  other  words,  not  until  a  vessel  should  succeed  in  an  under- 
taking of  an  illegal  nature,  which  would  necessarily  imply  her  escape 
from  the  jurisdiction,  would  the  proper  time  couie  tor  proceeding  with 
proof  that  she  ought  to  have  been  detained. 

It  was  not  unlil  I  became  familiar  with  all  these  transactions  that  I 
fully  comprehended  the  singular  fticility  of  adaptation  of  the  law,  as  un- 
derstood an<l  practiced  in  Great  Britain,  to  the  delay  and  defeat  of  the 
ends  of  justice. 

It  is  due  to  the  governor  to  say  that  he  was  nob  altogether  satisfied 
with  the  passive  policy  recommended  by  his  attorney- general ;  and  he 
proceeded  to  recommend  to  Commander  Mcli^illop  to  take  active  meas- 
ures of  prevention  iu  the  event  of  his  being  convinced  that  the  vessel 
was  about  to  be  armed  within  that  jurisdiction. 

On  the  Stii  of  June,  Commander  McKillop,  in  a  letter  to  the  governor, 
announces  that  he  will  seize  the  vessel  should  she  attempt  to  take  am- 
munition on  board. 

Ou  the  very  next  day  the  consignees  of  the  Oreto  began  to  load  the 
Oreto  with  arms  and  ammunition.  But  Commander  MeKillop  did  not 
execute  his  purpose.    On  that  day  he  quitted  his  command. 

But  on  the  very  next  day  his  successor.  Commander  Hicbley  of  Her 
Majesty's  ship  Greyhound,  visited  the  Oreto,  and  found  the  consignees 
just  as  busy  discharging  the  arms  and  ammunition  taken  in  the  day 
beibre.  In  point  of  fact,  tbey  had  received  a  private  notice  from  the 
governor  and  the  commander  that  it  would  not  do ;  but  it  was  not  a 

Le  gonverneiir  ronvoya  la  qneation  an  pTOOuveur  f^6n&ral.  CbIui-ci  ddelara  que  boo. 
opinion,  aprfis  mflre  reflexion,  ^tnit  que  Ton  ne  devait  point  ordnnner  lo  d^placement 
de  I'Oreto  pour  1b  eonduire  en  un  lien  ofi  il  aerait  miens  anrveillS  j  qu'un  tel  oritre  ne 
Keraib  point  Idgal,  taut  qn'on  n'aurait  paa  prouviS  clnirement  qne  la  loL  avait  6t6  violdo 
dd  mauiiire  iljuBbifier  aa  saisie. 

ReinarqnoDi)  encore  ici  que  le  prooureur  gin^Toil,  Huivant  I'examplo  donn€  en 
Angloterro,  ne  coneid^re  paa  qu'U  soit  du  devoir  du  gonvemementi  de  prendre  anoune 
mesnre  prfventive.  En  d'autres  termes,  oe  n'eat  iiue  loisqn'nn  vaiaeean  aui'a  rijusst 
dans  nne  entreprise  iUfigalo — c'est-il-tlire,  loiaqn'il  se  sera  sonatrait  k  la  jnridiction— que 
I'on  pourra  iirondre  dea  mesnres  pone  nrriver  it  la  ptenve  qu'on  devait  le  d^tenir. 

Ce  ne  tiit  qn'aprfes  m'fitre  faiuiIJari86  avec  tontes  oes  affaires,  qne  j'ai  eompria  la 
Binfinlifiru  lacilitfi  avec  lariuelle  on  pent  ailapter  la  loi,  telle  qu'elle  est  pratiquSo  dana 
la  Grande-Breto^ne)  an  d61ai  et  euftii  ii  I'uunnlatioa  de  la  jnaCice. 

Cest  nue  justice  iL  rendre  an  gouvernenr  que  de  recounaltre  qu'il  no  fut  pas  coui- 
pliJtcment  satisfait  de  la  politlnne  passive  reoommandiSe  par  le  proonrenr  general,  et  11 
elljoisiiit  au  Commodore  MoKillop  de  prendre  d'actives  meaures  preventives,  dans  le 
cas  oi).  il  serait  convaincn  qu'on  £tait  snr  le  point  d'armer  le  vaisseau  dans  cette 
juridictiim. 

Le  8  jnin,  le  commandant,  MeKillop,  dans  nne  lettre  ailress^e  an,  gonvernenr, 
annonce  qu'il  saisira  le  vaissean,  si  I'on  tenle  d'embarquer  des  munitions. 

Le  jour  siiivant,  les  agents  de  I'Oreto  conimencent  iV  le  charger  d'armes  et  de  mn- 
nitions.  Mais  leoummandant,  MeKillop,  ne  met  paa  A;  ex^utiou  aa  meuaoe;  11  avait 
quitt4  ses  finictLons  le  nifirae  jonr, 

Le  lendemnin,  son  successenr,  le  commandant,  Hickle;,  dn  vaissean  de  sa  majesty 
britaimiqne  Greyhonncl  visita  I'Oreto,  ot  tronva  les  agents  en  train,  de  dScharger  le  vais- 
seau  dea  armes  et  dcs  mnnitions  embarqniSea  !a  veille.  En  effet,  ils  avaient  reqa  un  avia 
particulicr  du  gouvemenr  et  dn  commandant,  qu'il  ne  ponvait  en  gtr^lShisi.  maislce 
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menacmg  intimation  as  to  absolute  action.  Tliey  were  canning  euougli 
to  take  the  biut,  and  change  the  line  of  their  operations. 

They  now  declared  theirintentiontocleftrtheOretoinballastfor  Havana. 
This  aasnrauce  qnieted  the  apprehensions  of  the  JJritish  commander. 
But  finding  that  the  vessel  still  remained,  on  the  15th  of  June  he  again 
visited  her,  in  company  with  eight  of  his  ofBeers.  The  crew  had  re- 
fused to  get  the  anchor  np  until  they  could  be  made  certain  as  to  where 
the  ship  was  going.  The  Oreto  was  a,  snspicious  vessel.  After  close 
observation,  Captain  Hickley  and  his  eight  officers  all  signed  a  report, 
addressed  to  the  governor,  to  the  eftect  that  she  is  in  every  I'espect 
litted  as  a  mau-of-war.  She  had  left  Liverpool  fitted  in  all  respects  as 
they  saw  her.    Uo  addition  or  alteration  had  been  made  at  Nassau. 

This  paper  was  snbmitted  to  the  attorney-general  ibr  his  oi>iniou,  and 
he  gave  it  to  the  effect  that  uothing  contained  in  it  would  justify  the 
detention  of  the  vessel. 

But  (Jommander  Hickley  saw  the  thing  in  a  different  light  from  the 
attorney,  and  on  the  15th  addressed  a  new  letter  to  the  governor,  re- 
porting the  result  of  his  conversations  with  the  portion  of  the  crew  that 
had  come  to  see  him.  He  was  now  so  convinced  of  the  intent  of  the 
parties  controlling  the  Oreto,  that  he  was  strongly  inclined  to  take  the 
responsibility  of  her  seizure  and  removal  to  another  station  at  which 
was  plsiced  the  commodore  or  commander-in-chief.  And  he  actually  put 
one  of  his  officers  temporarily  in  charge. 

On  the  ICth  of  June  the  governor  wrote,  in  reply,  deprecating  all 
action  of  the  kind  contemplated,  and  throwing  the  responsibility  wholly 
upon  him,  if  he  should  talie  it. 

On  the  same  day  the  attorney-general  gives  an  opinion  that  no  case 
has  yet  been  made  out  for  seizure.  He  does  not  appear  to  have  thought 
it  his  duty  to  initiate  any  measures  to  ascertain  what  was  the  evidence 
upon  which  Commander  Hickley  was  impelled  to  his  convictions.  It 
was  the  passive  policy,  the  example  of  which  had  been  set  at  home. 
The  evidence  must  come  to  the  government.     It  was  not  for  the  gov- 

n'ct.iit  pas  Tin  avis  menaeant  (I'lme  notion  de  la  part  dugouvememeut,  et  ils  fnreut 
asscz  fins  pour  eu  toiiir  eoHipte  ut  ponr  cliarig«r  leur  Ijgne  de  oonduite. 

I]n  d&alarhrenb  ulurs  qii'ila  avaieiit  I'intention  de  B'acquittoT  pour  I'Oreto  en  lest  poui? 
la  Havatie.  Cette  J^oluration  raasaro.  pour  qiiclqno  temps  le  couimanil.iLit  biitau- 
Diqiie.  iVffUB  le  13  .jnin,  voj'ant  I'Oreto  tonjoura  il  I'aucve,  il  alia  la  visiter,  accniiip^^.^iie 
ili^  haif]  olSciers.  Ij'i^qiiipii^e  avait  refnaS  de  lever  I'ancre  taut  qn'nn  ne  liii  nnrait  pati 
I'liit  cominttreladestiiiiitionan  vaiaaeaii.  X/OretoiStait  un  vaissiiau  snspect.  Apri>^  nm;  iiii- 
iiiitiensa  iuspectioo,  le  oapitainu  Hickley  ot  ses  huit  officiera  signeut  nu  rapport  adreiise 
nil  j-onvornonr,  dfielaraut  que  I'Oret*  est, sous  toits  les  rapports,  ariu6  eoiuiiie  iin  vai.s- 
seiiii  de  guerre.  II  avait  quitW  Liverpool  tel  qu'lLs  le  voynieut  alora ;  on  ue  liii  avait 
fait  ui  changement  ai  addition  h  Nassau. 

Co  dncnraent  fut  souinis  an  proourenr  gdn^ral,  et  il  ddolara  qu'il  no  couteiiait  ricu  tie 
capable  il  juatifier  la  d^teiition  du  vaiaseau. 

Mais  le  commandant  Hickley  ne  voit  pas  les  choses  sons  le  mSme  jour,  et,  le  15,  il 
adreaae  une  noavelle  lettre  au  gouverneur  ponr  lui  faire  connaltre  le  rosultat  d'une 
conversation  aveo  une  partie  de  I'liquipage  de  I'Oreto,  qui  6tait  venn  le  trouvur.  II  est 
ai  convaincu  de  connattre  les  v^ritables  intentions  des  agents  de  I'Oreto,  qu'il  eat  tout 
dispose  b,  prendre  sor  liii  la  respoiisabilit^  de  le  saisir,  et  de  le  oondnire  au  nioui!laf;e 
oil  se  trouve  le  commandant  en  che£  II  va  mgme  jusqu'il  comuiettre  tempor:ilrctuent 
utt  de  ses  officiera  !l  aa  garde. 

Le  16  juin,  le  goiiveruenr  rdpond  en  blflmant  tonte  mesure  de  ce  genre,  et  le  rend  re- 
spnnsable  de  ce  qn'il  pourrait  faire  &  cct  t^gard. 

Leingmejour  te  proonreni  gfin^cal  declare  qn'il  n'y  aeiioore  aneiin  motif  de  saisir  le 
vaiaseau.  II  ne  seuible  pas  avoir  ci'u  qiCil  dtait  de  sou  devoir  de  prendre  des  imsiires 
pour  reeonnaltre  eur  qnoi  le  commandant  Hickley  fond.iit  sa  conviction.  CV'tuit  tun- 
joura  eette  politique  paasivodontoulai  avait donndrexaiuple  en  Angleterre  ;  la  piiiiive 
devait  urriverau  gouveruement.et  oen'iitait  pasau  gouveruement  a  lechercliLr  cutte 
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ernmeTit  to  go  to  the  evidence.  Of  course  it  natnrally  happened  tLat 
this  worked  entirely  for  the  benefit  of  the  malefactors,  and  to  the  in- 
jnry  of  the  party  that  ought  to  have  been  protected.  Ou  the  same  day, 
Commander  Hickley  wrote  a  reply  maintaining  his  conviction,  bnt  de- 
clining to  assume  the  responsibility  of  acting  in  the  face  of  the  attorney- 
general's  opinion.  He  therefore  withdrew  the  officer  whom  he  had  placed 
in  charge  of  the  ship. 

But  the  governor  is  not  satisfied  with  the  action  of  either  party,  and 
is  afraid  to  commit  himself  entirely  against  the  clear  conviction  of  the 
commander,  so  he  decides  in  favor  of  a  seizure  of  the  vessel,  with  a  view 
to  a  submission  of  the  question  to  the  local  court  of  vice-admiralty  at 


This  was  on  the  17th  of  June.  The  information  of  the  act  of  Captain 
Hickley  was  transmitted  to  the  government  at  London,  and  received 
the  approbation  of  Earl  Eussell.  Indeed,  there  is  a  degree  of  hearti- 
ness in  the  terms  he  nses  to  express  it,  and  in  his  anxiety  to  see  the 
officer  properly  secured  from  any  hazard  to  himself  by  reason  of  his 
course,  that  clearly  shows  the  earnestness  of  his  satisfaction.  I  hope  I 
may  not  be  exceeding  my  just  limits  if  I  seize  this  occasion  to  do  a  sim- 
ple act  of  justice  to  that  eminent  statesman.  Mnch  as  I  may  see  cause 
to  diftfer  with  him  in  his  limited  construction  of  his  own  duty,  or  in  the 
views  which  appear  in  these  papeis  to  have  been  taken  by  him  of  the 
policy  proper  to  he  pursued  by  Her  Majesty's  government,  I  am  far  from 
drawing  any  inferences  li-om  them  to  the  effect  that  he  was  actuated  in 
any  way  by  motives  of  ill-will  to  the  United  States,  or,  indeed,  by  un- 
Tcorthy  motives  of  any  kind.  If  I  ^ere  permitted  to  judge  from  acalm 
comparison  of  the  relative  weight  of  his  various  opinions  with  his  action 
in  different  contingencies,  I  should  be  led  rather  to  infer  a  balance 
of  good-will  than  of  hostility  to  llie  United  States. 

The  law-officers  of  the  Crown  were  likewise  consulted,  and  they  gave  an 
opinion  favorable  to  the  action  of  Governor  Bayley,  but  strongly  urging 
that  evidence  of  what  occurred  at  Liverpool  of  building  and  fitting  out 

prenve.    Cette  maDiSre  d'agir  devait  n^cessairement  tonmer  an  profit  des  coupaljles  et 
an  prejudice  de  cenx  qui  devaient  ^ti'e  protcie^s. 

Le  m^cae  jonr  le  comniaudout  Hickley  r^pond  que  ea  coDviction  demenre  eati^re, 
mais  qu'il  n'ententl  pas  aaaumer  la  responsabilitfi  d'agir  coiltrairement  i,  I'opinioD  du 
prooiireuT  g&i^ral.    Eu  consdqneDOB  il  retire  1'offi.cier  qu'il  avait  conimia  il  la  garde  du 


Le  gouvetaenr,  pen  satisfait  des  denx  opinions  opposiSea,  ou  craignant  de  xe  compro- 
laettte  en  se  d&larant  cootre  la  couvictiou  aTiaoluo  du  commaudaiit,  ee  decide  i  iaire 
aaisii'  le  vajsseau,  et  &  porter  la  question  dtivant  la  coui  dc  la  vice-amirante  i^  Nassan, 

Ceci  ae  passait  lo  17  jnin.  On  fit  connaltra  an  gouvememeDt  fi  Londres  co  qu'avait 
fait  le  eapitaino  Hickley,  et  le  Comte  Bussell  y  douna  son  approLatiim.  II  y  a  en  ett'et 
■an  ton  de  oordialitfi  dans  les  terms  qn'il  eiaploie  ponr  Fespriraer,  et  dans  son  auxMt^  de 
voir  I'officier  bien  garaiiti  contre  toot  hasard  &  cause  de  sa  oondnite,  qni  niontre  claiw- 
raent  le  s^rienx  de  ea  eatisf action.    J'eepfere  ne  pas  dfipasaer  mes  jnstea  limites,  si  je 


cette  occasion  d'acconiplir  nn  simple  acte  de  juatjco  envers  cot  honiine  d'etat 
Eminent.  Autant  je  puis  voir  de  motifs  de  diffifirer  d'avec  Ini  qnant  it  aa  inauifere  cir- 
conscrite  d'envisager  son  propte  devoir  ou  dans  les  vnes  qui,  par  ces  documents,  aem- 
blent  avoir  ^t^  adopt^a  par  lui  quant  iL  la  condniteil  Biiivre  par  le  souvemenient  de 
saM^est^  autant  je  snis loin  d'eu  tirer  auonne  conclaslon  qu'il  ait  et^mfl,enanoune 
mauifere,  par  des  motifs  de  mauvaise  vo]ont6  envera  lea  fitats-Unis,  ou  niiinie  par  des 
motifs  indi(;Des  d'aucuue  esp£«e.  S'il  :a'ltaitpetniiadejuger,  enconiparaiitaveccalnie 
]a  valeur  relative  de  ses  opinions  diverses,  il  sa  oonduite  en  difKreutee  eoojouctiires,  jo 
aerais  plutOt  port^  ft  conclore  en  favour  de  la  bonne  Tolont^  qae  de  l'l)oatilit€  il  I'^gard 
des  Etats-UniB. 

Les  arooaf  a  de  la  conronue,  ^galement  eonsult^s,  donn&rent  nue  opinion  favorable 
aux  mesnres  prises  par  le  Kouvernenr  Bajley.raaiareeonimaudereiit  fortement  d'eu- 
vojer  le  r^cit  decs  qui  s'^tait  pasaiS  il  Liverpool,  ausnjetdelacoustruetiou      '    "" 
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shonld  be  at  once  sent  forward,  in  order  to  complete  the  proof  of  her 
hostile  destination  to  the  United  States. 

Aud  here  I  trust  I  may  be  permitted  to  express  my  sense  of  gratiflea- 
tion  on  reading  the  reports  and  observing  the  action  of  the  two  gallant 
naval  ofQcers.  Theirclear  good  sense  and  rapid  judgment  bfid  led  them 
straight  forward  to  the  penetration  of  the  motives  of  the  authors  of  the 
wretched  equivocations  ivnd  falsehoods  by  -which  they  were  surronnded, 
as  well  as  to  the  adoption  of  the  most  efiective  measures  to  bring  their 
machinations  to  naught.  Neither  does  this  course  appear  to  have  been 
in  any  way  prompted  by  a  mere  spirit  of  good-will  to  the  United  States, 
which  were  to  be  protected  by  their  action.  It  seems  to  have  sprung 
from  that  natural  impulse  of  a  conscience  void  of  offense,  which  per- 
ceived an  act  of  injustice  and  fraud  to  be  in  contemplation,  and  deter- 
mined at  once  to  resort  to  the  best  measures  to  prevent  it. 

Had  sucli  an  energetic  spirit  animated  the  whole  action  of  Her  Majes- 
ty's government  at  all  times  and  in  all  conjunctures,  there  would  have' 
been  no  question  about  the  exercise  of  due  diligence  in  this  narrative. 

The  opinion  of  the  law-officers  in  London  was  received  by  Earl  Bus- 
sell  on  the  12th  of  August.  Ten  days  before  that  date  he  had  addressed 
a  letter  to  Mr.  Stuart,  the  British  secretary  at  Washing'ton,  requesting 
him,  in  view  of  this  proceeding,  to  dissuade  the  American  Government 
from  proceexling  in  the  measure  then  contemplated  of  issuing  letters  of 
marque.  He  little  thought  of  what  had  been  laid  up  in  store  for  him  by 
the  learned  judge  of  the  court  of  Nassau. 

On  that  very  same  day  he  had  pronounced  his  judgment  that  there- 
was  no  sufficient  evidence  to  prove  any  act  committed  at  Nassau  to- 
justify  the  seizure.  But,  considering  the  very  suspicious  nature  of  the- 
circumstances,  he  should  release  his  own  government  from  the  payment 

It  is  the  general  rule  of  courtesy  between  nations  to  recognize  the- 
action  of  their  respective  courts  without  seeking  to  analyze  the  princi- 
ples upon  which  the  decisions  are  made.  And  it  is  a  wise  rule,  as  con- 
ducive to  the  general  maintenance  of  law  and  order  in  the  performance 

ment  du  Taisseau,  afin  de  completer  la  preuve  de  la  deattuation  hoBtilo  de  POteto  fu 
regard  dea  Etala-Uois.  Et  ioi  j'espfere  qn'il  me  aera  pariiiis  d'exprimer  mon  sentiment 
de  ^satisfaction  en  liaant  ces  miSinoirea,  et  en  remarqtiant  la  coDduite  de  cos  deux  braves 
ofBcieiH  do  marine;  lour  boa  sods  lucide  et  lenr  jugameut  rapide  lea  conduiairent  di- 
rectement  il  p€a6trer  les  motib  des  aatenra  dea  mia^rables  iSqnivoqaea  et  des  menaongea 
dout  ils  ^talent  ODVelopp^B,  anasi  Men  qa'4  adopter  lea  meaures  les  plus  effioaces  pour 
mettre  k  n^ant  leara  ojachi nations.  Cette  coudnite  ne  aemble  paa  non  plna  avoir  &i6 
provoqnSe  en.  auctine  manifere  par  nn  aiiuple  eaprit  de  bon  vouloir  ^  I'^gard  dea  fitnta- 
Unia,  qai  devaient  @tre  proteges  par  leura  meaurea.  Eile  somblo  avoir  jaJUi  de  I'ini- 
pulaiou  natnrelle  d'une  conaeienee  nette  de  tonte  faute,  qui  voit  ae  pn5parer  un  aete 
d'iujuBtice  et  de  fraude,  et  qui  ae  d^tecmine  en  m£nie  temps  h,  prendre  les  meaurce  lea- 
pluB  d^eiaivea  pour  I'emp^elier. 

Si  le  m^me  esprit  ^nergique  avait  animiS  tonte  la  condnite  dn  gonvemement  do  sa 
MajeatS,  tonjouis  et  daua  toatea  lea  conjonctures,  i1  n'eflt  paa  &t6  qtieation  de  la  pratique 
des  "dues diligences"  dans  ce  m^moire. 

Cette  opinion  fut  i-e; ue  par  le  Comte  Russell  le  IS  aoAt ;  sis  Jonra  auparavant  il  avait 
adress^  une  Jettre  h  M.  Stuart,  secretaire  de  la  JiSgation  it  Washington,  pour  lui  demander, 
en  conaid^ration  de  cette  decision,  de  dissuader  le  Gonvernement  am^ricaiu  de  mettce  ii 
execution  la  mesure  dont  il  ^tait  question  alors,  de  d^livrer  dea  lettiea  de  luarqnea.  I! 
pr^voyait  pen  ce  qneluinSservait  le  trte-^minent  juRedelacourdeNasaau.  LemBmo- 
joar,  ce  jnge  avait  prononc^  son  jugement ;  il  di5clarait  qu'll  n'y  avait  paa  de  prenvea 
sufSsantea  qu'il  eflt  6t£  eommia  4  Hasaaa  irn  aete  jastifiant  la  aaiaie.  Maia  consid^rant 
la  natnre  snapeete  des  oirconatancea,  il  libfirait  sou  gonvernement  dn  paiement  des  fraia. 

C'est  une  rfegle  gSn^rale  de  courtoisie  entre  les  nations  de  reoonualtre  las  agiaaementa- 
de  leuvs  convs  de  justice  reapectives  sans  cbercher  a.  analyser  les  principea  sur  lesqnels. 
813  basent  leurs  decisions.  C'est  lil  une  r^gle  aage,  anasi  utile  pour  le  respect  de  Jal" 
que  pourle  maintien  dea  droits  rdciproqiiea  de  profeger  les  iutfirCts  de  I'iine  et  ilel'auti 
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of  their  reciprocal  duties  of  protection  to  individual  interests.  But  I 
am  not  altogether  sure  whether  this  rule  should  be  held  to  extend  so  far 
as  to  bind  the  members  of  this  tribunal  to  absolute  silence  in  this  aud 
similar  instances  that  come  before  us.  Whilst  most  anxious  on  all  oc- 
casions to  presei've  the  decorum  ai)|nopriate  to  a  station  of  such  emi- 
nence, I  am  at  the  same  time  oppressed  by  the  conviction  that  in  no 
portion  of  the  history  of  this  proceeding  is  the  responsibility  of  Her 
Majesty's  government  for  the  subseqaent  career  of  this  vessel  more 
deeply  implicated  than  by  the  action  of  this  vice-admiralty  jndge,  in 
letting  this  vessel  go  npon  the  reasoning  which  he  presents  in  his  jnsti- 
flcation.  It  would  be  easy  for  me,  if  it  were  necessary,  to  go  into  an 
analysis  of  the  various  points  in  which  he  appears  to  have  ruled  erro- 
neously both  in  regard  to  the  law  and  to  the  evidence.  It  is  made  cer- 
tain by  the  papers  that,  in  the  former,  he  was  not  sustained  by  the  law- 
officers  of  the  Orown  at  home.  And  as  to  the  latter,  I  cannot  bnt  assume 
the  presence  of  some  strong  external  bias  which  should  have  induced 
bim  to  give  credit  to  certain  persons  on  the  mere  score  of  personal 
character,  where  testimony  proves  them  so  clearly,  in  my  eyes,  to  have 
been  arrant  cheats,  and  to  discredit  the  seamen,  chiefly  on  account  of 
their  low  condition,  who  are  as  clearly  manifested  to  have  told  the  sub- 
stantial truth.  My  mode  of  explanation  of  this  flagrant  perversion  of 
the  law  is,  that  the  judge  partook  so  largely  of  the  general  sympathy 
admitted  by  the  governor  to  have  held  sway  over  the  entire  population 
of  the  island,  as  to  render  him  absolutely  incapable,  in  this  case,  of  a 
perception  of  justice.  It  is  not  probably  without  a  strong  conviction  of 
this  tmth  that  the  plain  sense  and  clear  appreciation  of  facts  prompted 
Conimauder  Hickley  to  advise  tlie  removal  of  the  vessel  entirely  out  of 
this  jurisdiction.  For  the  honor  of  Great  Britain,  which  must  be  held 
responsible  through  its  agents  fortbis  flagrant  wrong  done  to  the  injured 
party,  it  had  been  perhaps  well  if  the  desire  of  the  gallant  officer  had 
been  complied  with. 

Many  strictures  have  likewise  been  made  upon  the  action~6f  the  attor- 
ney-general, Mr.  Anderson,  throughout  these  proceedings,  of  so  harsh  a 


Mala  je  ne  suia  pas  sOr  si  cotto  rfegle  iloit  s'appllqner  si  rigourousemnnt,  .Jaaqii'fl.  oMiger 
lea  niembrcs  de  ce  tribunal  j'l  nii  silence  aliaolii,  dans  co  cas  et  dans  d'aiitrcs  Boniblabloa 
qui  nous  sout  soumis.  Qnoique  trts-ddsireux  en  tonte  occasion  lie  respecter  le  di^eorum. 
AH  h  nuo  position  si  dminente,  je  suis  press£  pnr  la  conviction  qne  nulle  part  dans  le 
Jioors  de  cetf«  affaSre,  la  responsabiliW  dn  gouveruement  britanuiquo  an  snjet  de  co 
batiment  n'est  devenne  aussl  grande  que  par  suite  de  ce  jngement  de  la  vice-am iranti!, 
et  des  arguments  prfeentds  ponr  sajustifioivtion.  II  me  serai  t  facile,  s'il  i^tait  n6ceasnini, 
d'annljset  les  difi%rents  points  oil  il  s'cst  tromp^,  soit  sous  le  rapport  de  la  loi,  soit  d.vis 
le  rapport  du  di'oit,  aoit  sods  le  rapport  de  la  prenve.  LeH  docnmentB  ptoiivent  siira- 
bondamment  qne,  qnant  an  premier,  il  u'a  pas  6t6  appny^  par  los  avocats  de  la  oou- 
ronne  en  Angleterre.  Qnant  it  la  seconde,  je  ne  pais  qne  croire  ih  l'esi9t«nce  d'uue 
grande  partialitd  qui  I'a  oondnit  fi  donner  cr^ance  an  tdmoignage  de  oertaines  personnes, 
eouapr^textedeleorrepatation'personnelle,  aloESqiiece  tomoignage  ine  pronve  claire- 
nient  qn'ils  Staient  des  fourbes,  et  k  ne  pas  sjouter  foi  au  tomoignage  des  maritiH,  prin- 
cipaJement  k  oadse  de  letir  rang  inKrieur,  qne  Ton  a  prouvO  avoiT  dit  la  viSrit^  Bnbatau- 
tlelle.  J'esplique  cette  flagrante  injustice  par  le  fait  qne  le  Joge  partioipuit  en  nne 
grande  mesure  k  la  symp.atliie  gendrale  OpronvOe  par  la  population,  peu  nombreuse  de 
rile,  Bympattile  admise  dn  reste  par  le  gonvemeur,  et  qni  le  rendait  incapable  d'nu  jnge- 
ment  impartial.  II  est  probable  qne  co  fnt  paroe  qu'il  dtait  oonvaincu  de  ce  fait  que 
le  commandant  Hicklej  conaeiUa  de  eondnire  le  vaiHseaa  hora  de  cette  jnri diction.  Ponr 
I'bonnenr  de  la  Grande- Brot,'igue,  qni  doit  6tre  tenue  rosponsable  des  aetiinis  de  ses 
agents  pour  ce  dommage  Evident  cansS  k  la  partie  16s4e,  il  eilt  pent-^tre  dte  bien  que 
I'on  se  fOt  rendu  an  ddsir  de  ce  brave  ofHoier. 

Bien  des  critiqnes  ont  dtd  dgaletnent  Jikites  de  la  conduits  de  I'attorney-general,  M. 
Anderson,  dans  le  oonis  de  cette  procdduro,  d'nne  nature  ai  gnLve  qn'il  a  4t6  ongagO  k 
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nature  as  to  have  called  from  him  a  formal  paper  in  Lis  jastification, 
which  has  been  placed  among  the  documents  before  iis. 

After  a  caiefnl  examination  of  the  question,  I  am  led  to  the  belief 
that  it  is  possible  to  airive  at  a  clear  comprehension  of  the  motives 
which  actuated  him,  without  the  necessity  of  imputing  any  purpose , 
deeply  affecting  his  integrity. 

It  appears  tbat  if,  on  the  one  hand,  he  was  slow  in  his  disposition  to 
reach  any  effective  action  to  defeat  the  enterprise  of  the  Oreto  in  1862, 
on  the  other,  he  appears  in  proportion  quite  as  swift  in  the  process  of 
seizing  the  vessel  known  as  the  Alexandra,  and  snbaeqaently  the  Mary, 
and  pressing  for  her  condemnation,  when  she  made  her  appearance  at 
Nassau  in  the  winter  of  186i,  under  much  less  dubious  circumstances. 

The  reason  is  plain.  Mr.  Anderson  virtually  admits  in  his  statement 
that,  in  the  earlier  stages  of  the  struggle  in  America,  he  considered  the 
fate  of  the  United  States  as  settled,  and  he  did  not  regret  it.  But,  in  the 
last  months  of  tbe  war,  not  a  sbadow  of  doubt  could  have  remained  in 
Ins  mind  as  to  its  permajience.  He  then  cheerfully  accepted  a  retainer 
on  their  side.  Tbe  transition  from  one  state  of  feeling  to  the  other  can 
be  no  cause  of  surprise  to  any  one  observant  of  the  relations  of  tbe 
small  population  of  S"asaau  to  the  United  States.  Neither  is  it  di^cult 
to  perceive  among  the  documents  the  traces  of  a  similar  revolution  of 
sentiment  and  action  going  on  simultaneously  in  other  portions  of  Her 
Majesty's  dominions  far  removed  from  that  relatively  insignificant  island. 

Be  this  as  it  may,  the  effect  of  the  declsiou  of  the  admiralty  court  in 
38C2  was  not  only  to  liberate  the  ship,  but  to  put  an  end  to  all  serious 
attempts  to  prevent  the  full  accomplishment  of  the  nefarious  purpo  se  of 
her  owners.  On  or  about  the  7th  of  August,  the  Oreto  sailed  from  Nas- 
sau. On  the  9th  of  the  same  mouth  tlie  schooner  Prince  Alfred  also  left 
the  place.  They  met  at  a  spot  agreed  upon,  about  sixty  miles  distant, 
called  Green  Oay;  and  there  tlie  Oreto  received  her  armament  and 
ammunition,  as  well  as  her  true  ofBcers  and  crew.  The  comuiander  was 
relieved  from  the  terror  of  a  new  arrest  which  he  had  felt  in  tlie  event 


^crire  pour  Ba  jnatifioation  nn  mfimoire  formel  qui  a  6t4  placd  panni  les  tlocumeuta 
pos^s  (leTant  noua. 

Apres  uii  exarneti  scrapuleux  de  la  question,  je  snia  aiuen^  i\ 
d'avriver  i  uub  perception  olaire  des  motifs  qui  te  ditiironiont,  s 
de  lui  iiupater  udcuu  deHseiu  affeetaut  sou  iut^grit^  an  fond. 

II  semble  que,  si  d'un  c6t€  il  a  ^t^  leut  daua  sa  dispositiou  ib  adopter  nucaiie  mesare 
efficice  poav  empedier  I'entreprise  de  I'Oreto  en  1862,  de  I'autre,  il  paralt  en  proportion 
anssi  avide  H,  ponrsnivre  le  vaisseau  nomrn^  I' Alexandra,  et  plus  tard  In  Mary,  et  il 
presser  aa  condamnation,  loisqu'il  fit  sou  apparition  a  Hassau,  I'iiiver  de  1864,  daus  des 
circouatancee  beaacoap  moins  douteuses. 

La  raison  e«t  ^vidente.  M.  Anderson  admet  virtaellemeut  dana  sou  m^moire  qno, 
dana  les  premi^ree  piloses  dn  ooufl.it  en  Anidrlqae,  il  couaid^rait  lo  sort)  ilea  £tats-Unis 
conime  termiuS,  et  il  ne  le  regrettait  pas.  Mais,  dana  lea  derniera  mois  de  la  guetre,  11 
ue  ponvnit  jias  rester  dans  son  esprit  I'ombre  d'un  doutu  sor  leur  permanence.  II  agit 
alora  voloutiers  pour  eax.  La  transition  de  I'une  de  ces  liisons  de  seutir  h  I'aatre  iie 
pent  etre  nne  cause  de  surprise  pour  anonu  obsetvatenr  des  relatioua  de  la  petite  popn- 
latiou  de  Nassau  avec  les  Etats-Unis.  II  u'est  pas  uoa  pins  difficile  de  dfioouvrir  parmi 
ces  documents  lea  traces  d'une  rdvointion  aemljlable,  it  propoa  de  la  maniirc  de  seutir  et 
d'agir,  aimultan^meut'daiiB  bien  d'autres  parties  des  ^tuts  de  aa  Majesty,  tTt!s-elolgu(^es 
de  uette  He  relativemcnt  lusignifiante. 

Qnoi  qu'il  en  soit,  la  consequence  du  jugemont  de  la  cour  en  1863  fat,  non-seulement 
de  lib^rer  le  b^timeut,  maia  encore  de  niettre  uu  terrne  ii  tonte  tentative  serieuae 
pour  emp6cher  I'aoooniplisaemant  des  projeta  criraiuels  de  sea  propri^liairea.  Vers  le  7 
aotit,  I'Oreto  qnitta  Nasaan.  Le  9  du  ui@me  mois,  le  aohoouer  Priuoe  Alfred  quitta 
auasi  ce  port.  Ila  se  Teuountc^rent  il  an  eudroit  convenn,  k  une  distance  de  60  millca, 
appeie  Green  Cay,  et  ih,  I'Oreto  refut  ses  armee  et  ses  mnnitious,  anssi  bien  que  sea 
vrais  officiers  e(  son  iSvuipage.    Le  commandant  n'avalt  plus  A  craiudre 
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of  his  contiuuauee  at  Sassau  for  anotlier  day.  There  was  no  cause  for 
this  appreheDSiou.  His  victory  was  complete.  On  the  tnorDiiig  of  the 
11th  August,  in  a  place  called  Blossom  Channel,  believed  to  be  within- 
the  British  jurisdiction,  the  log-book  found  in  his  vessel  shows  the  trans- 
action to  have  been  completed.  The  authority  of  Her  Majesty's  govern- 
ernment  had  been  successfiilly  defied,  and  the  decision  of  her  admiralty 
court  proved  a  mockery  and  a  show. 

Hence  it  appears  to  me  that  Great  Britain  had  clearly  failed  in  enforc- 
ing the  second  rule  prescribed  in  the  treaty  of  Washington,  as  well  as 
the  first;  and  if  these  two  rules  were  not  enforced  as  they  should  have 
been,  a  faOure  in  regard  to  the  third  appears  to  result  as  a  matter  of 
course. 

The  next  step  in  the  career  of  the  Florida,  matenal  to  the  present  dis- 
cussion, is  the  fact  of  her  entry  into  Mobile,  a  port  held  by  the  insur- 
gents, although  at  the  time  blockaded  by  the  vessels  of  the  United 
States.  Here  she  remained  for  more  than  four  mouths.  On  the  15th 
of  January,  1863,  she  again  succeeded  in  running  the  blockade  outward, 
and  on  the  25th  her  captain  had  the  cool  insolence  to  go  at  once  to  the 
very  place  of  the  island  of  Nassau  from  which  he  had  just  escaped  under 
terrors  which  belong  only  to  a  malefactor.  It  is  proper  to  add  that  in 
the  interval  lie  bad  shipped  an  additional  motley  Ibrce  of  fifty -four  men 
at  Mobile. 

The  question  here  naturally  arises  whether  by  this  process  the  vessel 
had  so  far  changed  her  previous  character  as  to  be  divested  of  any  trace 
of  her  British  origin  and  fraudulent  equipment,  and  entitled  to  claim  a 
new  departure  as  alegitimate  offspring  of  a  recognized  belligerent  power. 
This  question,  appertaining  exclusively  to  the  case  of  this  vessel  among 
all  those  submitted  to  our  consideration,  and  touching  the  release  of 
Her  Britannic  Majesty's  government  from  any  further  responsibility  for 
the  taint  of  her  origin,  appears  to  me  one  of  the  most  interesting  and 
difficult  of  all  that  we  are  called  to  decide.  But  in  order  to  complete 
the  review  of  the  career  of  the  vessel,  so  far  as  it  relates  to  the  action  of 


arreatattoD,  crainte  qu'il  anrait  ^pronv^e  ii  Nuasan,  s'il  y  Stait  rest^un  jour  ile  plus. 
II  n'avait  pourtant  anciiue  raison  de  craindrB;  ea  viotoire  fitait  cotupliite.  Le  17  aoflt, 
au  matin,  dans  iin  endroit  nomm^  Blossom  Cbanuel,  dans  leu  limites  de  la  jutidiction 
britaniiique,  le  livre  du  Job  i'atteste,  la  transaction,  fut  achevfie.  L'autoril^  dii 
KonveruBment  de  aa  Majesty  avait  616  bravfe  aveo  suoefeB,  et  la  division  de  la  conr  Ce 
I'amiraut^  se  montra  couiine  une  derision  et  uoe  uioquerie.  U  me  aem1>]e  teesortir  de 
1^  que  la  Grande-Bretagne  avait  ^ohond  h,  faire  respeeter  la  aecoiide  regie  du  traitd  de 
Waubingtou  aussi  lileu  que  la  premiere.  Et  si  eea  dens  regies  dtaient  violies,  la 
troisi&nie  devait  I'gtre  ndoesoairemeiit. 

Le  pas suivant  dans  la  carri^re  dn  Florida,  relatil'ila  discnssion  prdBonte,  est  le  feit  de 
son  eutrde  it,  Mobile,  port  occnpfi  par  lea  iusorgi^s,  quoique,  a  cette  dpoqne,  bloquiS  par 
les  vaisseam  des  fitats-Uuis.  II  y  resta  plus  de  quatre  mois.  Le  15  janvior  1863,  il 
rdnssit  de  nouvean  d,  forcer  le  blocua,  et  le  capitaine,  le  25  dn  mfime  mois,  ent 
riusolence  de  se  rendve  de  suite  au  meme  endroit  de  I'lle  de  Nassan,  d'oii  il  avait 
fobappd  sons  lea  terreurs  (|ui  n'appartienneut  qu'tl  Wll  nialfaiteur.  II  convient 
d'ajouter  que  dans  I'intervatle  il  avait  enr016  cinqnante-quatre  bommes  de  plus  de 
toute  esp&ce,  i  Mobile. 

Ici  s'elfeve  naturellement  la  question  de  savoir  si  par  ce  procMd  le  vaissean  avait 
usaez  cliangi;  son  caract^ro  primitif  pour  6tie  ddpoullle  de  tojite  trace  de  son  origine 
britannique  et  de  son  dquipement  frandnleux,  et  poor  6tre  antoris^  h  pnStendre  pnrtii; 
de  iionveaii  coinme  an  produit  l^itime  d'nne  puissance  bclligiSraute  reconune.  Cette 
question,  appartenaut  exclnsivement  au  cas  de  ce  vaissean,  eutre  toutea  oelles  qni 
Hont  aoumises  h  notre  esamen,  et  einbrassant  la  d^charge  du  gouvemement  de  sa 
Majesty  britanuiqne  de  toute  respousabilit^  ult^rieure  an  sujet  de  la  taolie  de  son 
origine,  rae  semble  uTie  des  plus  intdressautes  et  des  plus  diffloiles  de  tontes  celles  qne 
nous  soDimes  appel^  k  ddoider.  Mais  afin  de  completer  la  revne  de  la  carriire  entl^re 
a  tant  qu'eJle  serapporte  ilIiicouduitedelaGrande-Bi'etaaae,  quant  A 
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Great  Britain  upon  the  occasion  of  her  visits  at  any  ports  witliin  tliat 
j  urisdiction,  I  deem  it  expedieut  to  postpoae  the  observations  I  propose 
-to  make  npon  it  nntil  the  end. 

Whatever  may  be  the  doal)t8  elsewhere  expressed  about  this  point, 
none  whatever  were  admitted  at  Nassau,  the  very  spot  where  the  fla- 
grant fraud  had  been  most  successfully  perpetrated  and  Her  Majesty's 
dignity  insulted  and  defied.  She  was  immediately  recognized  as  a 
legitimate  belligerent,  the  only  objection  made  to  her  presence  being  a 
violation  of  a  miuor  regulation  of  tlie  port,  which  required  a  previous 
application  for  permission  before  coming  to  anchor.  For  this  minor 
ottense  the  captain  could  a£ford  to  apologize,  when  the  vastly  greater 
one  had  been  so  readily  condoned.  The  object  be  now  had  in  view  was 
the  procuring  a  good  supply  of  coals  for  the  prosecution  of  his  cruise. 
Permission  seems  to  have  been  given  without  stint.  Some  question  has 
been  raised  about  the  precise  quantity ;  but  if  there  was  no  limit  pre- 
scribed by  the  authorities,  it  may  reasonably  be  infen-ed,  from  the  gen- 
eral sympathy  strongly  manifested  by  the  population,  that  all  would  be 
supplied  the  captain  would  be  ready  to  tate.  So,  likewise,  with  pro- 
visions. A  person  on  board  of  the  Florida  at  the  time  seems  to  have 
recorded  his  impressiou  that  enough  had  been  supplied  to  last  several 
months.  This  is  doubtless  exaggerated.  So  with  the  testimony  of  two 
persons,  taken  several  years  afterward,  of  their  recollection  of  the  facts, 
which  would  naturally  be  subject  to  serious  reduction.  Yet,  after  mak- 
ing every  possible  allowance  tor  these  circumstauees,  it  appears  reason- 
able to  me  to  conclude  that  Captain  Haffit  succeeded  in  gettingrall  that 
he  desired  to  put  him  in  a  condition  to  eommence,  and  continue  for 
some  time,  a  predatory  cruise.  It  is  also  alleged  that  the  captain 
shipped-  here  eleven  men,  which  is  not  unlikely  to  be  true  also,  if  he 
needed  them. 

Captain  Mafftt,  thus  completely  fitted  out  from  Nassau  as  a  basis,  pro- 
ceeded on  his  cruise,  which  lasted  for  about  a  month,  and  in  which  he 
alleges  that  he  experienced  very  rough  weather.    This  is  the  reason 


ses  visites  i  certains  x>ortB  sous  cette  jariiiict  on  je  cro  s  pi  s  eon  e  able  de  remettre 
jus([u'a,  la  fin  les  observations  que  je  me  prop  sedel    re  1  -dess  s 

Quels  que  pussent  Stre  les  doutes  eutreteuus  a,  lie  rs  ^  ce  snjet  on  n'en  admettoit 
ancun  h  Nassau,  I'eudroit  oii  la  frande  flagrante  a  a  t  ^td  comn  se  a  ec  le  pins  grand 
euccfis,  et  oil  la  dignity  de  Sa  Majesty  avait  et£  le  plaa  ontragee  11  fnt  mmSdiatement 
reeonnu  comme  belligfirant  Mgitime,  1ft  seulu  ol^ection  f^l»  ^  sa  pr^  euce  ayant  et^ 
qu'il  avait  vioM  nu  petit  rfeglement  dn  port  lui  exigea  t  qn  on  demandAt  d'abord  la 
permission  avant  do  mettre  it  Tancre.  Pour  cette  Kg^re  rante  le  capitaine  Maffitt 
poavait  bien  faire  uoe  npologie  quand  celle  q  Sta  t  I  eancoup  pins  grande  avait  Hi 
pardonnSe  si  promptement.  Maiutenaot  le  bnt  q  e  la  eaj  ta  no  Mamtt  so  proposait 
dans  cette  visite  etait  de  se  pourvoir  d'me  bonne  provis  on  de  harbon  penr  la 
poursnite  de  son  entreprise.  La  peimission  semi  le  a  o  r  et^  donuae  sans  reserve. 
Oil  a  agitfi  la  qaeation  do  bi  quantity  pr&ise,  mais  sil  ny  avait  paade  liniite  prescrite 
par  les  autorit^s,  on  peut  raisoonabiement  conclnre  de  la  aympalliie  goin?rale, 
hautement  manifestfie  par  la  population,  que  tont  ee  que  le  capitaine  eat  i^t^  prEt  il 
prendre  lui  eflt  6t6  donu^.  De  mSme  pour  les  provisions,  Une  personne  il  boM  dii 
Florida,  it  cette  ^poqae,  somble  avoir  mis  par  ^crit  son  impression  qn'ou  eu  avait 
accord^  assez  ponr  plnsieurs  mois.  Ceci  est  sans  donte  esag^n5.  De  mfinie  quant  an 
t^iiioignage  de  denx  personnea,  empriintfi  plusieura  anni5e3  aprfes,  4  leur  recneil  des 
faits,  qui  devraib  6tre  souinis  &  one  reduction  s^rieuse.  Mais  apriss  avoir  fiiit  tontes 
les  coacessious  possibles  ^  I'Sgatd  de  oes  circoustauGes,  il  me  semble  raisonnable  de 
conclnre  que  le  capitaine  Maffltt  riSnssit  it  obtonir  tout  ce  qa'il  d^sirait  pour  se  mettre 
eu  ^tat  de  oomraeuoer  et  de  continuer  pendant  qaelque  temps  une  course  de  pillage, 
Ou  alifegue  anssi  que  le  oapitMne  y  eurOIa  onie  homines ;  fait  dont  la  v€rit^  u'est  pas 
improbable,  s'il  on  avait  besoiu.  Le  capitaine  Maliitt,  ainsi  compMtemeut  pourvu  ik 
Nassau,  place  jirise  pour  sa  base,  commenja  sa  course,  qui  dura  environ  un  niois. 
pendant  lequel  il  dit  avoir  ^prouvS  de  tr^-rndes  teuips.    An  moios,  c'est  la 
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assigned  for  his  visit  to  Barbadoea,  where  he  applied  for  more  coal  and 
some  lumber.  He  suppressed  the  fact  of  his  late  sui>ply,  awd  reported 
himself  as  last  from  Mobile.  He  succeeded  in  obt-aiiiiing  90  tons,  and 
tliHs  proseeated  his  predatory  voyage  on  his  renewed  stock. 

Much  damage  as  these  permissions  unqnestionably  entailed  upon  the 
United  States  commerce,  it  is  proper  to  add  that  they  had  not  been 
given  so  much  from  any  willful  disposition  on  the  part  of  the  officers  of 
Her  Majesty's  government,  but  rather  from  their  indifference  to  all 
measures  of  eaily  prevention.  So  soon  as  information  of  these  events 
had  been  received  at  the  colonial  ofliee  in  Loudon,  this  liberality  was 
cheeked,  and  orders  w'ere  issued  to  be  more  cautious  in  the  future. 

After  a  visit  of  four  days  to  Pernambuco,  the  next  British  port 
entered  by  Captain  MafBt  was  Bermuda,  on  the  15th  of  July.  His  ap- 
l)lication  for  government  coal  was  here,  for  the  first  time,  refused.  He 
succeeded,  however,  in  obtaining  plenty  from  other  sources,  and  in 
trausgreasing  the  limit  prescribed  for  hia  stay  for  repairs  without  cen- 
sure, which  enableji  him  to  cross  the  ocean  and  reach  Brest,  in  France, 
on  the  23d  of  August. 

It  should  be  noted  that  this  long  cruise,  from  the  25th  of  January  to 
the  23d  of  August,  of  nearly  seven  months,  was  made  with  supplies  of 
coal  received  exclusively  from  British  soui'ces. 

It  seems  to  be  unnecessary  to  enter  into  further  particulars  of  her 
career  after  she  left  Brest.  She  seems  to  have  touched  at  some  British 
ports  in  the  West  Indies  and  obtained  assistance,  and  she  finally  put  into 
Bahia^  vhieh  itroved  to  be  the  termination  of  her  record,  in  October. 
The  length  of  her  term  on  the  ocean  had  been  about  eighteen  months 
— long  enough  to  perpetrate  much  too  large  an  amount  of  mischief. 

It  now  remains  to  me  only  to  recur  to  the  question,  already  proposed 
in  the  course  of  this  opinion,  regarding  any  change  of  original  character 
tliat  may  be  considered  to  have  taken  place  in  this  vessel  by  the  fact  of 


donn^  par  lui  pour  la  viaite  qu'il  fit  le  a*  fSvrier  it  la  Barbode,  pour  preudre  encore 
plus  <le  oharbou  et  du  boie  pour  lea  n^parations.  11  suppriiua  le  fait  de  sou  deruier 
subside,  ot  il  d^olara  qn'il  veiiait  en  deruier  lien  de  Mobile,  II  n^ussit  tt  obteuir 
qiiatre-vingt-dix  tonnes,  eb  oontinua  ainai  bou  voyage  de  pillage. 

Quelque  grand  que  sott  le  domma^  caneS,  sans  sncun  doate  par  ces  permissioDS,  an 
uoniiuerce  dee  !£tat-Uuis,  il  coiivient  d'^outer  qu'eliea  n'out  paa  taut  6t6  [luuudes  aveo 
ruaiveillauoe  de  la  part  de  I'oiticier  du  gouveruement  de  aa  Majeatd  qu'il  cause  de 
cett«  indifi'dronce  qni  ne  prdvojait  jamais  la  udceasitd  de  prendre  des  pr^oaiitiona 
d'avauce.  Aussitfit  quo  la  nouvelle  de  ces  dvfneuients  eut  ete  refno  h  I'oiSce  colonial 
de  Loudres,  cette  libdroJitd  fut  r<Sprini6e  et  dea  ordiea  iurent  donuds  d'etre  plus 
circouspeot  &  I'aveuir, 

Ajufea  une  visite  de  qnatre  jours  it  Pernambono,  le  pienuer  port  anglais  oil  entra  le 
capitaine  Mafflt  fnt  Beimnda,  le  15  juillet:  Sa  deuiaudo  d'obteuu?  da  cliarbou  du 
guuvcruenent  fnt  ioi  refae6e  ponr  la  piemi^re  Ms.  U  i-Cussit  (.epeudant  il  ea  obteuir 
eu  abondauee  d'aiUeara,  et  h  d<5p!issei'  sans  censure  lea  Imiites  piescntes  El  son  sfjour 

Bjur  rdparationa,  ca  qui  lui  donna  les  mojeus  do  ti'averser  I'accau  et  d'atteiudre 
rest,  eu  France,  le  S3  aollt. 

n  taut  reniarquer  que  cette  longne  course,  du  25  Janvier  an  23  aofit,  do  prts  de  sept 
mois,  fat  fait«  avec  des  subsides  de  oharbou  Tei;us  exclusiveujcnt  de  sources  britan- 
niquea. 
H  ne  me  aemltle  pas  ndceasaire  d'entrer  d^ins  des  details  nltiSrieurs  enr  la  carri&re  de 
'aseau  apriiia  son  depart  de  Brest.  II  semlde  avoir  toucbfi  ii  quelques  potts 
j,  dana  les  Indes  occidentalcs,  et  avoir  olit«iin  des  eecoura ;  et  Kufiu  11  entra  ii 
iiauia,  ce  qui  mit  iin  ^  sou  histoite,  en  octobre.  La  dur<5e  de  na,  carriere  snr  I'ocdan 
avait  6t6  d'envilon  deux  ana  et  demi.  Sa  course  conime  betligiSrant  avait  dnrd  environ 
dix-buit  iiiois;  assez  longtemps  ponr  commettre  une  somnie  de  dommages  beancoup 


k  regard  du  chaiigement  do  caract&re  uationat,  qn'on  pourrait  couaid^rer  ci 
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hcT  having  succeeded  in  reacliing  a  port  of  the  belligerent  power  to 
wliich  she  claimed  to  beioug. 

I  have  endeavored  to  give  to  this  point  the  most  careful  and  dilig-ent 
study  of  which  I  am  capable.  The  result  is,  that  I  cauuot  arrive  at 
any  conclusion  satisfactory  to  myself  which  even  implies  a  necessity  to 
assent  to  the  proposition  that  success  sanctijies  fraud.  All  law  recognized 
by  the  conscience  of  civilized  nations  has  for  its  only  solid  basis  a  con- 
viction that  it  is  based  upon  clear  principles  of  right.  In  some 
languages  the  word  used  to  express  these  ideas  is  identical.  At  the  same 
time,  I  am  not  unaware  that,  iu  the  progress  of  international  relations, 
there  may  happen  from  time  to  time  occasions  when  a  necessity  will 
arise  to  recognize  a  simple  fact  without  reference  to  it^  nature.  But, 
this  must  happen  under  circumstances  which  imply  neither  participation 
uur  approval.  It  ought  not  to  be  permitted  to  happen  when  these  cir- 
cumstances are  clearly  within  control,  and  the  motive  to  act  should  be 
imperative  as  upholding  the  majesty  of  law. 

In  the  case  before  us,  it  seems  to  me  conclusively  established  by 
evidence  that,  from  the  moment  of  inception  to  that  of  complete  execu- 
tion, the  building,  e^iuipping,  and  dispatching  of  the  vessel  were  equally, 
carried  on  by  a  resort  to  every  species  of  falsehood  and  fraud,  in  order 
to  baffle  and'defesit  the  legitimate  purpose  of  Her  Majesty's  government 
to  uphold  the  sanctity  of  her  laws  and  make  good  her  obligations  to  a 
foreign  nation  with  which  she  was  at  peace.  Down  to  the  moment  of 
arrival  at  Mobile,  I  fail  to  perceive  any  good  reason  for  sup])osing  Ihat 
the  character  the  vessel  took  at  the  outset  had  not  substantially  adhered 
to  it  to  the  end- 
It  has  always  been  to  me  a  cause  of  profound  regret  that  Her 
]\raje8ty's  goveiiiment  had  not  seen  tit  to  mark  her  sense  of  the  indig- 
nities heaped  upon  her  by  the  flagiant  violation  of  her  laws  in  these 
cases,  at  least  by  excluding  the  vessels  from  her  ports.  Thus  she  would 
have  rescued  her  own  honor  and  escaped  the  evil  consequence.s  which 
have  ever  since  attended  her  opposite  decision.    Such  a  course  had  not 

eu  lien  daDs  oe  vaiaaeiin  par  le  fait  de  sa  ri5DSBite  £i  atteiudre  uu  povt  Ah  la  puissAiiee 
l)ellig£raute  h  laqnelle  il  avait  la  pnStentioti  d'aiiparteuic. 

Je  me  aais  etturciS  de  cousacter  £i  ce  poiul  I'^udo  la  plus  eoigneuso  et  la  plus 
atteutivB  doiit  je  Bois  capable.  Le  n^soltat  on  est  que  ju  ne  puis  arriver  i  aucuiie 
ooiiclusion  aatisfaisante  pour  moi-mfinie  qui  impliquflt  la  ndcesaiti5  de  donuer  mon 
as.'ientimeut  h,  la  maxime  que  Je  succes  saiictifio  la  Irando.  Tonte  lol  recomiue  par  la 
couscience  des  natioos  civilis^es  a,  pour  base  solide  uuiqne,  la  convictiim  qn'elle  eat 
foudeesurdeeprinoipeamorauxde  droit.  Daoaquelquee laureate  mut emnloyd  pimr 
oxprimer  ces  IddeB  eat  identique.  Eu  uitoe  temps  Je  n'iguoie  pns  quo,  daus  le  prngi'^a 
de  toua  lea  rappoitB  iiitcn]atiou3,ux,  il  pent  ae  presenter  de  temps  eu  temps  des 
occasiouB  oil  une  Ddceaait^  arrive  do  recouualtre  uu  aimple  fait  Baus  i5gavd  ;\  6a  unture. 
Mttis  0  faut,  pour  cela,  que  celui-ci  ae  prdsente  dans  des  circouatances  qui  u'impliqu^uli 
ui  partieipatiou  ni  appro1)atioii.  On  ne  devrait  paa  permettre  qu'il  artiy3.t,  quaud  cos 
cii'couBtances  sont  ^videmment  bods  oontrCle  et  que  le  motif  d'agil'  seralt  impdrieux, 
comme  appujant  la  luajeatd  de  la  loL  Dans  lo  cas  que  nous  avoQH  dovaut  nous,  11  me 
seiuble  lucouteetablement  6tabli  par  la  preave  qae,  depuis  le  moment  dn  commence' 
nient  jusqn'it  celui  do  I'ex&ntion  complfete,  la  constiaction,  l¥quiponient  et  I'expedi- 
tiou  du  vaissean  out  6t6  dgalement  conduits  au  moyen  de  tout«  esptce  de  menaouges 
et  de  fraudes  coubiuSa  ponr  d^ouoi:  et  pour  atinuler  les  desBciiis  IdgitimeB  da 
f^ouvemement  de  aa  MqjestiS,  de  maintenir  la  aonveraiuetd  de  scs  loia  et  dc  rcmplir  aes 
obligations  envcrs  une  natiou  dtrangia^e  aveo  laquelle  0  dtait  eu  pais.  Jusqu'au 
moment  de  I'arriv^e  h  Mobile,  je  ne  puia  ti'onyer  aucnne  bonne  raisou  de  supposer  que 
le  eaiact^re  pris  par  le  vuisseau  au  commeucemeat  ne  Ini  ait  pas  6t6  attache  esseu- 
t  JellcDient  jusqu'4  la  fin. 

J'ai  toujom's  regrettti  profondtoent  que  le  gouvemement  de  aa  Majesty  n'eftt  pas 
jiig6  convenable  de  moulrer  son  sentiment  il  l'6gard  des  indignitda  accnnitiMes  eur  lui 
pur  la  violation  fiajrrante  de  ses  lois,  dans  ces  caa  an  moina,  en  escloflut  les  vniaseanx 
dc  ses  ports.    II  aurait  ainsi  sauvd  son  lionneuret  eohappd  aux  cous^qiieiices  filchens  " 


toujours  etc  attacliecs  il  sa  decision  eoiilrairc.     Une  telle  di^marolie  n'avait  ^^Of~»Q|p 
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been  without  its  advocates  among  jurists  of  eminence  in  tlie  kingdom, 
at  least  one  of  whom  had  recorded  liis  opinion.  A  significant  example 
may  be  found  in  the  papers  before  us.  Such  a  course  could  not  have 
failed  to  maintain  itself  in  the  end  by  the  simple  force  of  its  innate  har- 
mony with  justice  and  with  right. 

To  suppose  that  the  moral  stain  attached  t«  a  transaction  of  this 
character  can  be  wiped  out  by  the  mei*  incident  of  visiting  one  place 
or  another,  without  any  material  alteration  of  the  constituent  body  in- 
spiring its  action,  seems  to  me  to  be  attaching  to  an  accident  the  virtue 
which  appertains  solely  to  an  exercise  of  the  will.  1  cannot,  therefore, 
concede  to  this  notiou  any  shade  of  weight.  The  vessel  called  the 
■Florida,  in  my  view,  carried  the  same  indelible  stamp  of  dishonor  from 
its  cradle  to  its  grave;  and  in  this  opinion  I  have  been  happy  to  dis- 
cover that  I  am  completely  sustained  by  the  authority  of  one  of  the 
moat  eminent  of  the  jurists  of  my  own  country  who  ever  sat  in  the 
highest  seat  of  her  most  elevated  tribunal.  I  find  it  recorded  in  one  of 
the  volumes  submitted  to  our  consideration  by  the  agent  of  Her 
Majesty's  government,  from  which  I  pray  for  leave  to  introduce  the  fol- 
lowing extract,  as  making  an  appropriate  close: 

"If  this  were  to  be  admitted,"  says  Chief  Justice  Marshall,  "the  laws  for  the  preser- 
vation of  oar  neutrality  wonld  be  completely  eluded.  Veaaels  completely  fitted  in  onr 
ports  for  mUitary  expeditions  need  only  sail  to  a  belligerent  port,  and  there,  after  ob- 
tainine  a  eommisBion,  go  through  the  ceremony  of  discharging  and  re-enlisting  their 
crew,  to  become  perfectly  legitimate  cruisers,  purified  from  every  taiiit  contracted  at 
the  place  where  all  their  real  force  and  capacity  for  annoyance  was  acquired.  This 
wonld,  indeed,  be  fraoiluleut  neutrality,  disgraceful  to  our  own  GoYBrnment  and  of 
which  no  nation  would  be  the  dnpe." 

For  the  reasons  herein  specified,  I  have  come  to  the  conclusion  in  the 
case  now  presented  of  the  Florida,  that  Great  Britain,  by  reason  of  her 
omission  to  use  due  diligence  to  prevent  the  fitting-out,  arming,  and 
equipping  within  its  jurisdiction,  of  that  vessel,  and  further  of  her  omis- 
sion to  forbid  the  crew  of  that  vessel  from  making  use  of  its  ports  or 


sont  devant  nous.  Une  telle  oondutte  n'eftt  pas  manqufi  do  se  soutenir  h  la  loiigue  par 
la  simple  force  de  son  harmonie  innfio  avec  la  justice  et  le  droit. 

Sojiposer  que  la  tache  morale  iniprim6e  a  une  transaction  de  cette  nature  pnisse 
etre  eilae^e  par  !e  simple  incident  d'nne  viaite  b,  nn  lieu  on  h,  nn  autre,  sans  aueun 
changement  materiel  dn  corps  constituant  qni  inspire  sa  condnite,  me  semble  attacher 
k  nn  accident  la  vertn  qui  n'appartient  qu'Jl  un  esercice  de  la  Tolont6.  Je  ue  puis,  par 
consequent,  accorder  h,  cette  id^e  aucnno  espfece  de  valeur.  Le  vaissean  uomml  le 
liorida,  il  mon  point  de  vne,  porta  le  mfeiae  cachet  ind^l^bile  de  diishonneut  de  sou 
herceau  jusqn'i  sa  tombe.  Et  j'ai  it^  heureax  de  trottver  que  je  suis  enti&remeut 
appay6  dans  cette  opinion  par  I'antorit^  d'uo  des  juvlstes  les  plus  fiminenta  do  mon 
pays  qui  ait  jamais  occup^  le  si^ge  le  pins  liaut  de  sou  tribnnal  le  plus  4\ev6.  Je  la 
trouve  rapport^B  dans  un  des  voIunLes  soumis  ii  uotre  esamen  par  I'agent  da 
gouvernenient  de  sa  Majesty,  dont  je  Tons  prie  de  me  permettre  de  presenter  reiiitrait 
saii'ant  eomnie  faisant  une  fin  bien  approprl^e  il  cet  avis : 

"Si  I'on  admettait  oeci,  {dit  le  Chief  Justice  Marshall,)  les  lois  ponr  le  maintien  de 
notre  nentralitd  seraient  oompl6tement  61ud&«.  Des  vaisseanx  entibrement  fiquipiSs 
dans  nos  porta  ponr  des  operations  militaires  n'ont  qn'ifaire  voile  jns<]u'i  import  bel- 
ligirant,  et  lil,  aprfes  avoir  obtenu  une  commission,  il  faire  la  cdrdmonie  de  licencier  et 
de  r^enrOlor  leur  iSquipage,  pour  devcuir  des  croisents  parfaitement  legitimes,  ^uriflds 
de  tonte  tache  coutract6e  dans  le  lien  oh  toute  lent  force  et  leur  ponvoir  de  nuire  oot 
6t£  acquis.  Ce  serait  en  v6rit€  nne  neutrality  frauduleuse,  diSehouorante  pour  notre 
propre  gonvemement,  et  dont  aucune  nation  ne  serait  la  dupe." 

Ponr  les  raiaons  spdcifiiSes  ci-dessus,  je  sais  arrive  il  la  conelnsion,  dans  le  cas  main- 
tenant  pr^entfi  du  Florida,  que  le  Grande-Bretagne — en  omettant  de_  faire  usage  des 
"dues  diligences"  pour  empficher  I'arraugement,  I'armement  et  I'^quipemont,  dans  sa 
jurisdiction,  de  ce  vaissean;  et  de  plus,  en  omettant  de  diSfendre  ft  ri5qnipage  de  ce 
— ' *     leservir  de  ses  porta  on  de  ses  eaui  commebase  d'op&atiuns  contreles 
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waters  as  the  base  of  operations  agaiast  tiio  United  States,  has  failed 
to  i'uIflU  the  duties  set  forth  in  each  and  every  one  of  the  three  rules 
prescribed  to  the  arbitrators  as  their  guide  under  the  terms  of  the 
treaty  of  Washington, 

T. — THE  ALABAMA. 

On  the  24th  of  June,  1862,  Mr.  Adams  addressed  a  note  to  Earl  Eus- 
sell,  reminding  him  of  the  representation  he  had  made  some  M^b^m. 

time  before  touching  the  equipment  of  the  Oreto,  and  allud- 
ing to  the  verification  of  his  appreheusiou  of  its  true  destination. 

In  point  of  fact,  Lord  Bussell  had  had  in  his  bands  for  a  tortnight 
a  copy  of  a  lett^  of  Commander  McKillop  to  the  secretary  to  the  admi- 
ralty, which  has  already  been  qiioted  in  the  memoir  on  the  Florida,  as 
clearly  indicating  the  character  of  that  vessel  and  its  destination. 

Her  Majesty's  government  had  then  had  no  reason  to  doubt  as  to  the 
nature  of  the  vigilance  which  had  been  promised  on  the  part  of  her  offi- 
cers at  Liverpool,  or  of  the  manner  in  which  it  had  beeu  deceived. 

Mr.  Adams  then  proceeded  to  call  his  lordship's  attention  to  another 
and  more  remarkable  case  of  a  vessel  in  process  of  construction  at 
Liverpool,  ia  the  yard  of  one  of  the  most  noted  building  firms  of  that 
place,  intended  for  the  same  purpose  as  designated  in  the  case  of  the 
Oreto,  and  controlled  virtually  by  the  same  parties. 

Mr.  Adams  at  the  same  time  trausmitted  to  his  lordship  a  letter  from 
Mr.  Dudley,  the  consul  of  the  United  States  at  Liverpool,  addressed  to 
himself,  giving  all  the  information  touching  the  matter  he  had  been 
able  to  collect. 

On  the  next  day  Mr.  Hammond,  on  behalf  of  his  lordship,  addressed 
one  letter  to  the  secretary  to  the  treasury,  requesting  immediate  inqui- 
ries to  be  made  respecting  this  vessel,  &c.,  iu  the  customary  form. 

At  the  same  time  he  addressed  another  to  the  law-officers  of  the 
Crown,  transmitting  the  note  of  Mr.  Adams  and  the  letter  of  Mr.  Dud- 
ley for  their  consideration,  and  ashing  for  such  observations  as  they 
might  have  to  make  on  the  subject. 


Le  24  jnin  1862,  M.  Adams  adreBsa  une  note  au  Comto  Enssell,  lui  rappelaiit  la  repre- 
sentation qu'il  avait  faite  c[nelqii6  tenipsaoparavaut  tonchant  I'diinipomeiit  de  I'Oreto, 
et  iaisant  allnaion  i,  la  vdrification  de  son  apprdhenaiou  snr  la  vraie  deatination  de 

Eu  effet,  LordEnsBellavaiten  CD  mains,  pendant  unoqninzainedejonrs,  unecopie  de 
la  lettre  du  com  ni  and  ant,  MeKilloji,  an  socrdtaire  <le  ramirautS,  qui  a  dSjit  6t&  citee 
Uansle  mfimoire  snrle  Florida comme  indiquaat  clairementle  o       ''—  ''  " 

scan  et  sa  destiuatioD. 

Le  gouvemenient  de  sa  MajeetrS  n'avait  dnuc  eu  auonne 
nai^ure  de  la  vigilance  qui  avait  dtd  promise  de  la  part  de  s< 
Aa  la  manigre  dont  il  avait  dtd  trorapd. 

M.  Adams  attira  eneuite  I'attention  de  sa  seigneurie  aur  un  autre  cos,  plus  remarqna- 
ble,  d'nn  vaiaseau  en  eonatractiou  A  Liverpool,  dans  le  elsantier  d'uu  des  plus  fameus 
eonstructeurs  de  cette  ville,  deatind  au  rngme  lint  qne  celui  qni  a  6t6  indiqmS  dans  le 
cas  de  I'Oreto  et  contr6!d  effeotivement  par  les  nifiiiies  partiea. 

M.  Adams  ti'ansmit  en  taitne  temps  ^  sa  sfeignenrie  uiie  lettre  de  M.  Dudley,  le  consnl 
des  fitat«-Unis  it  Liverpool,  adress€e  b,  Ini-meme,  donnaut  tons  les  renseiguements 
toucbant  cette  afiyre  qn'il  avait  pn  lassembler. 

Le  lendemain,  M.  Hammond,  au  nom  de  aa  seignenrie,  adressa  nne  lettre  an  secre- 
taire de  la  ndsorerie,  dans  la  forme  ordinaire,  demandant  qu'ou  fit  immddiatement  une 
eiiqti6te  ^  I'dgard  de  ce  vaisseaa. 

En  m6me  temps  il  adressa  une  lettre  aux  avocats  de  la  couronne,  en  transniettant 
la  note  de  M.  Adams  et  la  lettre  de  M.  Dudley,  pour  qu'elles  fuaaent  prises  en  conaidd- 
ration,  et  en  demandant  les  observations  qu'ils  jiouvaiimt  avoir  h  faire  sur  ce  sujet.  """ 
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It  is  presumed  that  this  iast  measure  was  a  precaution  additional  to 
anything  that  had  been  done  in  the  case  of  the  Oreto. 

Five  days  later  a  report  was  made  by  the  law-officers,  in  reply  to  this 
application,  in  substance  to  this  efl'ect : 

If  the  repreBentation  made  by  Mr.  Adams  ia  in  aj3f,ov(ia,iice  with  tlie  facts,  tlie  bnilil- 
Ing  au<l  equipraont  of  tlie  steamer  13  a  manifest  violatiou  uf  tlie  forBiftii-fluliBtmeiit 
act,  and  steps  ought  to  l)e  taken  to  pat  that  act  in  force,  and  to  preceat  ike  teasel  fivm 
going  io  sea. 

This  was  a  great  step  in  advance  of  anything  that  had  taken  place  in 
the  former  case.  It  i'nlly  recoguized  the  duty  of  prevention,  and  strongly 
recommended  that  proper  stejjs  be  taken  by  the  authorities  at  Liver- 
pool to  ascertain  the  truth,  and  if  snfficient  evidence  could  be  obtained 
to  justify  pTOceedings  under  the  act,  to  take  such  proceedings  as  soon 
as  possible. 

Nothing  could  be  more  satisfactory  than  this  direction.  If  it  bad 
been  carried  out  in  its  spirit  by  the  parties  who  had  it  in  charge,  there 
is  little  reason  to  doubt  that  the  policy  pointed  out  would  have  been 
eftteeted. 

But  it  appears  more  than  doubtful  whether  this  injunction  produced 
the  smallest  effect  upon  the  parties  concerned;  for  it  could  hardly 
have  reached  its  destination  before  the  time  at  which  the  report  of  the 
commissioners  of  the  customs  was  made  up.  That  report  was  clearly 
made  in  answer  to  the  earlier  letter  of  Mr.  Hammond  of  the  25th ;  for 
the  reports  of  Mr.  8,  Price  Edwards,  the  collector,  and  of  E.  Morgan, 
surveyor  at  Liverpool,  dated  the  28th  instant,  inclosed  therein,  precede 
by  two  days  the  opinion  of  the  law-officers.  No  allusion  appears  to  be 
made  to  it  in  this  reply.  The  substance  of  it  is  the  admission  of  the 
fact  that  the  vessel  is  intended  for  a  ship  of  war.  But  no  eridence  has 
been  produced  of  its  destination  sufficient  to  justify  proceedings,  and 
unless  the  consnl,  Mr.  Dudley,  should  be  able  to  submit  such  evidence 
to  the  collector  of  the  port,  any  att*^inpt  to  seize  the  vessel  would  end 
only  in  entailing  upon  the  parties  concerned  very  serious  consequences. 

Oil  pent  pMsumeriinecottederni6reuieanroi5tait  nuepr^eantionenplns  detont  coqui 
avait  6t6  fait  (ians  le  cas  de  I'Oreto. 

Cinq  joura  pine  tard^un  eipos6  fnt  fait  par  ees  "olHciers,"  en  r<?ponst  it  cette  deniande, 
eontennnt  en  snliatance  ca  qiii  suit: 

"Si  la  representation  faito  par  M,  Adams  est  d'accord  nvec  les  faita,  la  constmotion 
et  TCquipement  da  steamer  sont  nne  violation  maiiifeste  do  foreign  eiilUtment  act,  et 
des  iiiesni'es  doiveut  Stte  priaea  ponr  faire  exiScntet  cot  act  et  poar  eiapSehef  le  vaUseaii 
departir." 

U'^tait  no  grand  pro^fes  snr  tout  eo  qui  avait  eu  lieu  dans  le  cas  pr<?c(5deut.  Get 
esposii  reconnaissait  pleiucincnt  lo  devoir  de  jinSfenir,  et  lecommandait  fortement  quo 
des  mesiires  oonvenables  fussent  prises  par  les  antoritda  de  Liverpool  pour  constater  la 
v^riti^,  et  si  I'on  ponvait  olitenir  des  prenves  aufBaantes  pour  j  iistifler  des  poursuitus 
confurm^inent  il  Facte,  ponr  prendre  ces  mesures  anasitdt  que  possible. 

Bien  no  ponvait  etre  plus  satis&isant  qne  cea  directions.  Si  ellea  avaicnt  6t6  auivies 
dans  cet  eaprit  par  lea  parties  qui  en  ^taient  cltargi^es,  il  y  a  peu  de  motiis  de  duutet 
que  la  conduite  indiqnt^e  anraic  4t6  efficace. 

Hais  il  paratt  plus  qne  donteux  qne  cette  injouctiou  produislt  le  nioiiidre  eSet  siii; 
cenx  qu'elle  Goneemait.  Car  ello  aurait  ti  peine  pn  atteindre  sa  destination  avaiit 
I'fSpoque  oil  fut  <!orit  le  rapport  dea  commissaires  des  douaoes.  Ce  rappiirt  flit  iSvideni- 
ment  iait  en  rdponse  ^  la  pnSeddente  lettre  do  M.  Hammond,  d«  25,  car  les  rapports  de 
M.  S.  Price  Edwards,  le  recevenr,  et  de  M.  E.  Morgan,  g»n™j/or  de  Liverpool,  ilatds  du 
SS,  qni  y  ^talent  reuferraiSa,  pr^c^ent  de  dens  jours  I'avis  dea  "oflioiers  de  la  loi."  11 
a'y  est  fait  uncune  allusion  dans  cette  rf^pouse.  La  aiabscauco  en  est  I'adniission  da 
fait  que  le  vaiascau  eat  dusting  it  6tr6  iin  vaisseau  do  gnerre ;  mais  qn'auonne  prenve  do 
sa  destination  n'a  it6  prodnit«  qni  snfiiao  ^  jiistifier  dea  ponrsuitea,  et,  qu'il  moina  qne 
le  consnl,  M.  Dndley,  no  pdt  produire  nne  telle  preave  aa  recevenr  dn  port,  toote  ten- 
tative de  saisir  le  vaisseau  n'aboutirait  qu'i  attirer  snr  les  ponrauivanta  des  consii- 
quenoee  trfes-sfirieuses,  ^~.  ■ 
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The  report  of  the  commissioners  terminates  iu  the  customiiry  form, 
to  wit: 

Wc  beg  to  add  tlmt  tl 
and  that  any  t'ui'tlier  iui 
witli  reporled. 

On  a  first  examination  tliis  paragraph  woukl  seem  by  its  terms  to 
imply  a  promise  in  the  nature  of  a  pledge  of  constant  vigilance ;  but 
upon  comparing  the  phrases  with  the  almost  identical  ones  used  in  the 
preceding  case  of  the  Oreto,  and  obseri-iug  the  results  which  happened 
in  both  cases,  it  must  be  inferred  that  it  was  regarded  by  the  parties 
only  as  one  of  the  established  forms  of  ending  a  dispatch. 

A  c6py  of  this  report  was,  on  the  4th  of  July,  transmitted  to  Mr. 
Adams,  with  a  request  that  the  United  States  consul  at  Liverpool,  Mr. 
Dudley,  should  be  instructed  to  submit  to  the  collector  of  the  customs 
such  evidence  as  he  might  possess  tending  to  show  that  his  suspicions 
as  to  the  destination  of  the  vessel  were  well  founded. 

The  name  of  this  collector  was  S,  Price  Edwards,  and  I  have  already 
had  occasion  to  point  out  in  my  examination  of  the  destination  of  the 
Oreto  the  very  peculiar  situation  in  which  he  was  placed  by  the  repre- 
sentations on  that  subject  made  by  him  at  that  time  to  Her  Majesty's 
government. 

Mr.  Dudley,  in  accordance  with  Mr.  Adams's  instructions,  accordingly 
addressed  to  Mr.  Edwards,  on  the  9fch  July,  a  letter  furnishing  a  long 
array  of  details  as  to  the  nature  and  source  of  the  information  ho  had 
obtained,  and  providing,  as  it  would  appear,  abundant  means  of  prose- 
cuting further  inquiries  if  there  were  any  inclination  so  to  do. 

To  this  letter  Mr.  S.  Price  Edwards  replied  by  promising  that  he 
would  submit  it  to  the  consideration  of  the  board  of  customs.  He  did 
not  fail,  however,  to  add  an  expression  of  opinion  that  the  statements 
made  by  him  must,  first  of  all,  be  substantiated  by  evidence  furnished 
by  himself. 

But  this  Mr.  S,  Price  Edwards  happened  to  have  received  from  the 

Le  rapport  des  cnrnmixsairee  se  terniine  daDs  la  foruie  ordiuairc,  c'est-ik-clire : 

"Nous  prionB  d'ajouter  que  lea  offiuiera  de  Liverpool  iisetceront  iiiiu  aotveillanee 
s^vei'e  sar  le  vnisseau  et  qne  tout  renaeij{iieiueut  iilt^riour  qui  pouiTuit  &tre  obteuu  le 
coticornant  sera  rapports  anr  le  uhamp." 

A  nn  piemier  esaiueii,  ce  paragrnphe  aeniWerait  par  les  termea  implif[n.er  une  pro- 
DieEsse  dauale  Kcnm  d'nn  oiiga^ioment  d'une  vigilance  const-aute ;  niuia  eii  cojnparant  oes 
|)lirases,  a  odlea,  preaqn'identiqnea,  qni  aout  einployfies  dans  le  oas  pnSuddeiit  de 
I'Oieto,  et  eii  remaniiiaiit  lea  rdsultats  arriv^  daua  lea  deux  cas,  ou  pont  ou  cunoliire 
qii'il  ii'otait  conai(l6i-^  par  lea  parties  qne  coiuine  line  dea  formes  ^tabliea  pour  terminer 
une  ddpSehe.  Une  copiu  de  ue  rapport  fnt  tratiamiae,  le  4  juillet,  a  M.  Adams,  aveo  nne 
maiide  qne  le  consul  dee  fitats-buia  it  Liverpool  fftt  cliari 

a  douanea  telle«  pruavos  qu'il  poiirrait  posaeder  tendant 

I'd-rard  de  la  deetinatiou  du  vaiaseau  £taicot  bien  foudds. 


demaiide  qne  le  consul  dee  Etats-uuia  a  Liverpool  tilt  cliarge  de  BOnmeftre  an  reoevt 
d«a  douanea  tellea  pronves  qu'il  poiirrait  posaeder  tendaiit  a  inontrer  qne  aes  soup^: 


_„ !B  reoBveuv  ^tait  S.  Price  Edwards,  et  J'ai  d^ji  ea  I'oecaaion  d'indiqner, 

dana  mon  examen  de  la  destination  de  I'Oreto,  la  situation.  ti*a-partioulifere  dans 
laqnelle  il  €tait  placS,  par  tea  reprdi^eutatloua  qu'il  At  il  ce  anjet,  fi  cuCte  i^poque,  au 
gouvemeinent  de  ea  MujestS. 

M.  Dudley, Solon  les  inatrnotionsdeM.  Adams.adreaaaencouadqiience  a, M.Edwards, 
le  Sjuillet,  une  longue  lettre,tbnrniasant  une  adrie  de  renseignementa  siir  la  uature  et 
les  auurcea  dea  informations  qu'il  avait  obteuues,  et  donnaut,  it  oe  qu'il  somblait,  dea 
nioyuns  abondants  de  pournnivre  des  enqufitea  ultj^rieures  s'il  y  avait  qnelque  disposi- 

i  cette  lettre  M,  S.  Price  Edwards  rdpondit  eu  promettant  qu'il  la  soumettrait  il 
I'examen  des  cuniniisaairea  dea  douaiies.  II  ne  itiauquait  pas  cependant  d'lyouter  une 
expression  de  aon  opinion  que  lea  afflrmationa  de  M.  Dudley  devaient  6tte  avaut  tout 
verlfidi^a  par  des  preuves  fournles  par  Ini-m^me. 

Mais  ce  M.  8.  Price  Edwards  ao  trouvait  avoir  re(a,  du  m@me  consul,  environ  troia 
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same  consul,  Mr,  Dudley,  nearly  three  weeks  before,  a  letter  giving^ 
many  details  strongly  j>ointing  to  tlie  destination  of  this  ressel,  which, 
so  far  as  appears  from  these  papers,  must  have  heen  entirely  suppressed. 
It  has  been  published  in  one  of  the  latest  volumes  of  the  papers  ap- 
pended to  the  American  case.  I  can  only  account  for  this  omission  upon 
the  supposition  that,  as  Mr.Dudley's  letter  addressed  to  Mr.  Adams  on  the 
following  day  had  found  its  way  to  him  soon  after,  he  inferred  that  a 
notice  of  the  latter  would  do  for  both.  The  fact  really  is,  however,  that 
the  evidence  is  of  a  different  kind,  and,  though  not  decisive  in  itself, 
was  calcnlated  to  opea  a  way  to  further  investigation  if  such  were  de- 
sired. 

Theletterofthe9thJuly  was  referred  to  the  solicitor  of  the  customs,  Mr. 
Hamel,  who  replied  in  the  customary  manner — "  insufficient  evidence." 

On  the  15th  of  July  the  commissioners  of  customs  wrote  to  the 
collector  of  Liverpool  to  the  same  effect,  and  on  the  17th  copies  of 
papers  were  sent  to  the  treasury  for  the  information  of  the  lords  com- 


Thus  it  appears  that  three  weeks  had  passed  since  the  injunction  laid 
upoB  the  anthorities  of  the  customs  at  Liverpool  to  ascertain  the  truth, 
and  not  a  syllable  had  been  returned  to  them  excepting  of  a  negative 
character.  No  sufficient  evidence  of  intention  offered  to  them,  and  no 
disposition  to  search  for  any ;  that  was  the  sum  of  the  whole  matter. 

Tired  of  waiting  for  the  action  of  Her  Majesty's  government,  Mr, 
Adams,  on  the  17th  July,  wrote  instructions  to  Mr.  Dudley  to  employ  a 
solicitor,  and  get  up  affidavits  to  lay  before  the  collector.  That  officer  had 
had  abundant  reason  to  know,  in  the  ease  of  the  Oreto,  how  difficult  it 
was,  in  a  city  swarming  with  sympathizers  in  the  success  of  these  ad- 
ventures, for  him  to  find  persons  who,  liowever  clearly  they  might  know 
what  was  going  on,  were  not  at  all  disposed  to  subject  themselves  to  the 
odium  attending  a  public  declaration  of  the  truth.  He  did,  however, 
by  the  21st,  succeed  in  procuring  six  persons  ready  to  take  their  de- 
positions before  the  collector.    The  process  was  completed,  aud  the  eol- 

semaiQeB  aii]>aravant,  uoe  premiere  lettre  reofermant  force  details,  donnant  h  entendre 
qu'il  s'agissaifc  lie  la  destination  dn  vaissean,  qui,  autant  qa'il  raaaort  de  oea  doonmetits, 
doiveat  avoir  6t6  enti^rement  auppriui£s.  lis  ont  i^t^  pnbli^  dans  lea  deniiora  volnmes 
des  doooments  annexes  ii  I'esposS  amiSrioain.  Je  ne  puis  expUqner  cetta  ujiiission  quo 
par  ]a  snppositiOD  que,  comme  la  lettre  adress^e  t,  M.  Adama  le  leademaiu  hii  iStait 
parvenue  bientAt  apriis,  il  en  conclnt  qn'uue  meution  de  la  deruifere  valait  pour  toutea 
ies  deiix.  Lo  fait  en  r^alitfi  est  copendant  que  la  preuve  eat  d'aue  esptee  dilKreute,  Bt 
qiioiqae  non  decisive  en  elle-meme,  elle  Stait  calonMe  pour  onvrir  la  vole  il  dea  reeher- 
chea  nltfirieiires,  si  on  vonlait  lea  faire. 

La  lettre  dn  9  jniDet  fut  envojSe  an  solliclteur  des  douanea,  M.  Hamel,  qui  r^pondit 
de  la  mauibre  ordinaire,  "preuves  inaiilBsaDtes." 

Le  15  juillet, lea commiasaires dee douanes ecrivirent  an receveurde  Liverpool  dana  le 
meine  Lnt,  et,  le  17,  dea  exeniplairea  dee  docnmenta  fnrent  envoyi^a  i  la  tr&orerie  pour 
"information  des  lords  C(        '  "' 


Aiiisi  il  paialt  que  trois  semaiuea  a'^taient  paaa^es  depuis  que  I'iujonotion  avait  dt€ 
faite  aus  antorit^  dee  douanes  de  Liverpool  de  a'aaaurer  des  falls,  et  pas  niie  ajllabe 
n'avait  ^t^  renvoy^e,  si  ce  n'oat  d'un  earact^re  n^gatif.  "  Point  de  preuves  sufQsantes 
d'intention  "  ne  leur  6taient  fournies,  et  point  de  disposition  it  eu  chetcher  enx-ni^mea. 
Toila  le  r^sam^  de  t«ute  I'afliiire. 

Lasa^  d'attendre  I'actiou  du  gottvernement  de  aa  Mnjeat^,  M.  Adams  ^crivit,  le  17 
juillet,  des  instrnctioua  it  M.  Dudley  afin  d'employer  un  "avou^"  et  de  faire  faire  dea 
d^larationa  ^crites  et  afdrmSes  par  sermeut  it  porter  devant  le  leceveur.  Cet  offlcier 
avait  eu  des  raisons  nombrensea  pont  apprendre  h  connaltru,  dans  le  cas  de  I'Oreto, 
combien  il  lui  6tait  diMcile,  dana  une  ville  fonrniillaut  de  gens  sympathiques  an  sneers 
de  eea  aventnrea,  de  trouver  dea  pecsonnes  qoi,  quoiqu'ellea  pnssent  eavoir  clairement 
ce  qni  ae  pussait,  fuasent  le  moios  dn  moude  dispos^ea  it  s'exposer  &  I'odieux  qni  6tait 
attach^  ill  une  declaration  pnblique  de  la  v<!rit^.  II  r^nssit  Dependant,  le  31,  &  ar  — 
curer  six  person  nos  pr6tes  il  d^poaer  devant  le  receveur.    Uaffaire  fnt  tr^^'"'" 
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lector  traosmitted  them  on  the  22d  to  the  commissioners  of  customs, 
who  handed  them  to  the  solicitor,  who  promptly  returned  hia  customary 
reply — "uo  sufficient  evidence."  But  the  United  States  authoiity  might 
try  to  stop  the  vessel  at  their  own  risk. 

But  there  were  two  influences  now  converging  from  different  quartern 
which  were  destined  to  threaten  the  sluggish  officers  of  the  CH'<tom-( 
with  responsibilities  much  greater  than  their  solicitor  had  laboied  to 
throw  upon  the  United  States. 

The  one  proceeded  from  the  United  States  agents,  who  had  assumed 
the  entire  labor  of  procuring  eight  depositions  to  prove  what  shonld 
have  been  established  by  the  energy  of  Her  Majesty's  government  it- 
selt— the  intent  and  destination  of  the  gunboat.  But  they  seem  scarcely 
likely  to  have  had  any  chance  of  weight  if  supported  exclusively  by  the 
authority  of  their  judgment  alone.  The  first  symptom  now  appeared  of 
the  possibility  of  a  doubt  of  the  policy  which  had  been  marked  out  by 
the  customs  solicitors.  The  papers  had  been  submitted  to  the  consider- 
ation of  an  eminent  gentleman  of  the  law,  a  Queen's  counsellor,  Mr.  E. 
P.  Collier,  who,  in  reply,  gave  the  following  as  his  deliberate  opinion : 

I  have  perused  the  above  affldavita,  aud  I  am  of  opinioa  that  the  collector  of  cns- 
toins  would  be  Jastifted  in  detainiog  tbe  vessel.  Intleed,  I  shoald  think  it  is  his  duty 
to  detain  her,  and  that  if,  after  the  application  n'hich  has  been  made  to  him,  supported 
by  the  evidence  which  has  been  laid  before  me,  be  allows  the  vessel  t^)  leave  Liverpool, 
he  will  incnrabeavy  reBponsibility,of  wbioh  the  board  of  customs,  uuder  wliose  direc- 
tions he  appears  to  be  acting,  must  take  their  share. 

The  last  sentence  was  the  most  signiticant  of  all.    It  was  this: 

It  well  deserves  oousideration  whether,  if  the  vessel  be  allowed  to  escape,  tbe  Fede- 
ral Oovernnieut  would  not  have  setions  grounds  of  remonstrance. 

The  idea  that,  instead  of  a  responsibility  for  stopping  the  vessel 
thrown  upon  tbe  United  States,  there  was  to  be  a  responsibility  to  be 
imposed  upon  the  customs  autborities  and  their  superiors  in  office,  ap- 
])ears  never  to  have  entered  into  their  conception.  It  was  like  a  thunder- 
bolt in  a  clear  sky. 

receveiir  transmit  cea  dispositions,  le  32,  ans  eoinmisaaires  dta  douanes,  qui  les  remirent 
ail  80lticit*ur,  qui  envava  promptement  sa  r^ponse  ordinaire:  "  point  de  prunves  suffi. 
sautes;   mais  que  les  Etats-Unis  pouvnient  essayer  d'arrSter  le  vaisseau  ^  lenrs  risqucs 

Mais  il  y  avait  deux  influences  convergeant  alora  de  difT^rents  points,  qui  ^talent 
destines  fi  meuacer  le»  paresseax  officiers  des  douanes  d'une  respousabilit^  beaucoup 
plus  grando  qne  celle  qne  leur  solliciteut  avait  cherch^  &  r^eter  sur  les  £tata-Unis. 

I/une  proc^dait  des  agents  des  fitats-Unis  qni  avaient  assamiS  tonte  la  charge  de 
procui-er  huit  depositions  pour  prouver  oe  qni  aurait  dO.  etre  ^tabli  par  I'finorgie  dn 
gouvememeut  de  ea  M^jestiJ  lui'-menie,  le  but  et  la  destination  do  la  canouulbre. 
Mais  ilscmble  pea  probable  qu'elles  aaraient  en  anonne  valenr  si  elles  avaient  ^t^ 
appuySes  eiclusivement  par  1  antoritd  de  leur  propre  jugementseuL  ilora  parut  le 
piemier  signe  de  la  pos8ii>ilit^  d'un  doute  sur  la  condnite  qui  avait  6t6  indiqu^  par 
les  soUioitenrs  des  donanes.  Les  documents  avaient  &tA  eonmis  h  I'e^tameu  d'un 
Eminent  jurisconsnEte  de  la  Seine,  M.  R.  P.  Collier,  qni  en  r^ponse  donna  ce  qni  suit 
comme  son  avis  rSil^lii : 

"J'ai  ^tudiiS  lee  affidavits  ci-dessns,  et  je  suis  d'avJs  que  le  recevenr  des  donanes 
ferait  bien  da  retenir  oe  vaissean.  En  effet,  je  penserais  que  c'est  son  devoir  de  le 
ret«nir,  et  que,  el  aprSs  la  demamde  qui  lui  a  6t6  faite,  appuyde  par  les  prenves  qui  ont 
€t6  niises  devant  moi,  il  permet  au  vaisseau  de  quitter  Liverpool,  il  encourra  une 
lourderespousabilitd,  dontle 'board  of  customs,' [sous  les  directions  duquel  JI  semble 
agir,  doit  prende  sa  part." 

La  demi&re  phrase  6tait  la  plus  significative  de  tontes.  La  voici ;  "  II  convient  bien 
de  consid^rer  si,  dans  le  caa  oil  on  laisseralt  Scbapper  le  vaissean,  le  Gouvernement 
fdddral  n'aurait  pas  de  a^rieux  motifs  de  remontraocea." 

L'idee  qu'an  lien  d'une  responsabilitd  pour  la  saisie  du  vaisseau  rejet^  sur  les  Gtats- 
Unis  il  devait  y  avoir  une  responsabilitd  ft  imposer  ans  autorit^s  des  douanes  et  ii 
letirs  sup^rienta,  semble  alors  £tro  entree  pour  la  premiere  fois  dona  leur  esprit.  Ce  fut 
oomme  uu  coop  de  tonnerre  dans  un  oiel  serein.  ^->  < 
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Tlie  assistaut  solicitor  of  customs  immediately  songlit  to  pitt  himself 
under  tbe  protection  of  the  law-officers  of  tlie  Crown.  Meauwliile  the 
same  papers  had  been  transmittM  by  Mr.  Adams  to  Lord  Eussell,  aud 
by  him  likewise  referred  to  the  law-oifficers  of  the  Crown. 

These  papers  reached  their  destination  at  different  dates  ;  those  sent 
from  the  customs  on  the  SJld  July,  in  the  eveniug,'  while  those  from  Mr. 
Adams  got  to  them  three  days  later,  though  his  note  appears  to  have 
beeu  dated  on  the  24th.  It  is  obvious  that  this  difference  could  have  no 
effect  in  delaying  tneir  decision.  But  one  additional  deposition  was 
added,  which  could  scarcely  have  done  more  than  confirm  the  result. 

Five  whole  days  passed  before  a  decision  was  returned.  Meanwhile 
the  vessel  was  rapidly  getting  ready  to  depart.  On  the  28tb,  Mr.  Dud- 
ley's solicitor  sent  a  communication  to  the  board  of  customs,  to  the  effect 
that  they  had  every  reason  to  believe  the  vessel  would  go  on  the  29th. 
This  letter  did  not  reach  them  until  the  29th.  The  vessel  sailed  on 
the  29th.  That  intelligence  likewise  was  obtained  from  the  same  source. 
Meanwhile  what  becomes  of  the  profession,  made  on  the  1st  of  July  by 
the  commissioners  of  customs,  that  "a  strict  watch  should  be  kept  on 
the  vessel,  and  that  any  further  information  that  might  be  obtained  con- 
cerning her  would  be  forthwith  reported." 

To  be  sure,  on  the  1st  of  August,  Mr.  S.  Price  Edwards  addresses  a 
letter  to  the  commissioners  of  customs,  in  which  appears  the  tbl. owing 
significant  line,  "The  board  will  see  that  the  vesel  has  left  the  poi-t." 
How  they  could  have  seen  through  the  spectacles  presented  by  that  otti- 
cer  remains  to  be  explained.  The  surveyor,  however,  is  more  communi- 
cative. On  the  day  before  he  gravely  states  that  he  had  followed  the 
collector's  directions  to  keep  a  strict  watch  on  the  vessel.  He  is  confi- 
dent she  had  no  ammunition  on  board.  He  had  visited  the  tug  Her- 
cules, where  he  found  a  considerable  portion  of  the  crew,  some  of  wfiom 
■were  on  their  way  in  that  vessel  to  join  the  gunboat.  Mr.  Dudley  had 
given  the  same  information  to  the  collector.  Even  then  the  vessel  could 
have  beeu  traced  and  stopped  by  an  energetic  interposition  of  go^"eru- 

l/iticte-soltioiteni?  des  douanea  oliercba  immi^duiteiueut  fi  se  laettre  sous  la.  pioteotioti 
des  offlciors  de  la  courouoe. 

Pendant  oo  teiups  lea  mfimea  docnments  avaient  etc  transmia  p*ir  M.  Adams  ii  Lord 
Bnsiiell,  et  par  lai  ^galement  sonuiis  a  I'exameu  don  oliiciLrs  dc  la  CDuruiiue.  Ces 
ducDmeiits  atteigiiireat  Imir  destluation  h  des  dates  diifdreDtea  Cenx  e.nvos6s  par  U's 
douanea,  le  33  JiiiUet  au  soir,  tandia  que  ceus  de  M.  Adama  Icur  parviiireut  trais  jours 
plus  tard,  quoique  sa  note  EHsmble  avuir  6t6  dat^i.  du  24  I)  est  clair  que  uette 
diff^reuco  ne  pent  avoic  nnllement  retard^  lenr  decisiuu  XJue  diSpositiou  addition uelle 
fnt  ^ont^e  plus  taid  qui  ponililit  avoir  ^  peine  affects  niatl^neileiueut  le  residCat. 
Cinq  jours  en  tiers  se  paiia^eut  avant  qii'niie  d&isiou  fut  anuonciSe.  Pendant  ce  tt:ni]ia 
le  Yitisseau  se.pr^parait  an  d6part  tr&rapideniout.  La  S8  lo  sollicitenr  de  M.  Dnilley 
cnvoya  une  oommunioation  anx  oommisaaires  des  douanes  ^  I'etfet :  qn'ils  aient  tout* 
raiuon  de  oroire  que  le  vaiasean  partirait  le  39.  Cetto  lettre  tie  lenr  pui'vint  que  le  ^ ; 
le  vaisaeau  Hortit  le  tnSine  jour.  Cette  nouFelle  fut  ^^nlement  obt«iiue  de  la  ui6me 
source.  Pendant  ca  temps,  que  devicnt  la  declaration,  Faile  le  1™  juillet  par  lea  cuin- 
missaires  des  douones,  qu'une  surveillauce  stricte  serait  exercise  sur  le  vaisseitu  et  ([ue 
tonte  information  ult^rienre  qui  pourrait  etre  obtenne  le  ooncernaut  serait  rapporti^e 
sur  le  ehamp  T 

Sans  doute,  le  1"  avril,  M.   S.  P.   Edwards  adrease  nne  lettre  a.  _  .. 

des  douaues,  dans  laquelle  se  trouYo  ta  ligne  signtdoative  aiiivante:  "Le  hoard  vi 
qne  le  vaissean  a  qnittS  le  port."  Comment  ils  anrnient  pn  voir  Jl  travers  les  luneites 
prfeentfes  par  cet  oflieier,  c'eat  ce  qu'il  rest*  it  espliqner.  Le  aanxi/oT  cependant  eat 
plus  communioatif ;  la  veillej  il  expose  gi'avemeut  qu'il  avail  anivi  les  directions  du 
recevenr,  d'exeroer  une  striote  aurveillaiioe  sur  le  vaiasean.  II  est  persundfi  qn'il 
n'avait  point  de  munitions  &  bord.  D.  avait  visitfi  le  reuiorquenr,  I'Heroule,  f '  "  — "" 
tronv^,  dans  ce  vaisEwait,  nne  partie  considerable  de  l'£quipajj;e,  dont  quelqacEt 
^talent  en  route  pour  joindre  la  cauonni^re.    M.  Dudley  nvait  donn€  lo  ii 


M6cnc  alora,  ce  vaisseaii  aurait  pa  fitre  e 
)  intervention  ^nergique  de  I'iiutorit^  da  gouvernenieiit.-  iLes 
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raeut  autliority.  The  commissioners  of  customs  preferred  to  send  harm- 
less telegraphic  orders  to  Liverpool  ami  Cork,  to  Beaumaris  and  Holy- 
liead,  which  looked  like  dispatch,  but  could  by  no  reasonable  probability 
have  been  of  any  avail.  And  the  collector  could  promise  that,  "should 
opportunity  offer,  the  vessel  should  be  seized  in  accordance  with  the 
directious  given."  It  is  presumed  this  mast  have  meant  if  the  vessel 
should  voluntarily  present  itselt^  and  not  otherwise.  On  a  calm  exam- 
ination of  the  evidence  presented  to  us  respecting  the  measures  taken 
by  the  authorities  charged  with  the  duty  of  prevention,  it  really  looks 
as  if  they  had  chosen  to  look  any  way  for  it  rather  than  the  right  way. 

Upon  a  careful  comparison  of  the  language  and  the  action  of  Mr.  Ed- 
wards, the  collector,  as  it  has  been  heretiofore  explained  in  my  observa- 
tions upon  the  case  of  the  Florida,  with  the  course  taken  by  him  in  this 
case,  it  is  very  diHicult  in  my  mind  to  resist  the  suspicion  that  he  was 
more  or  less  in  direct  sympathy  with  the  designs  of  the  insurgents,  and 
not  unwilling  to  acconl  to  them  all  the  indirect  aid  which  could  be 
siipjilied  by  a  purely  passive  policy  on  liis  part.  Very  surely,  if  he  had 
wished  actively  to  promote  their  ends,  he  could  scarcely  have  hit  upon 
more  effective  means  than  those  to  which  he  resorted. 

It  is  alleged  that  the  escape  of  this  vessel  was  effected  earlier  than 
originally  contemplated,  by  reason  of  the  reception,  by  the  managers,  of 
intelligence  from  London  of  the  intent  of  the  governaient  to  detain  her. 
Tliis  statement  appears  in  the  deposition  of  one  of  the  persons  who  served 
as  an  ofl6cer  on  board  from  the  start  and  during  the  whole  of  her  first 
cruise.  Certainly  a  delay  of  five  whole  days  in  announcing  a  decision 
might  furnish  ample  opportunity  for  active  sympathisers,  of  whom  there 
was  notoriously  an  abundance  in  that  capital,  to  watch  and  report  every 
symptom  of  change  that  might  be  gathered  from  sources  of  authority. 
Even  the  fact  of  the  long  delay  itself  might  be  construed  as  ominous. 
Of  the  causes  of  that  delay  no  absolute  knowledge  has  ever  yet  been 
completely  obtained.  Neither  is  it  deemed  expedient  here  to  enter  into 
any  examination  of  it.     It  is  snfBcient  to  the  present  purpose  to  say  that 


(louaues  prtSf^i'erent  eovoyer  d'iunocents  oriltea  telegraph  \        ilL        pltCl. 
<\  Beaumaris  et  k  Holyliead,  qui  avaieut  I'aiT  cle  A6p^  h  q  1       to  t 

frobabilit^,  ne  purent  ^tre  d'auouue  utility.    Et  le  rec  p  b  p    m  tt       ) 

occasion  s'en  pr^aentait,  le  vaiasean  seraib  saiait  conf    ta6m     t  Aid 

lilies."    On  doit  oroire  qa'il  vonlait  dire,  ai  le  vaissean  si^tat      It        mtt 
nan  autrement.    A.  an  exaiuen  oalme  (le  la  prenve  qni       us  est  so  m  se  t      b     t  I 
mesures  prises  par  les  antorit^a  aha,Tg4ea  dn  devoir  de  p  6       t         1     mbl         U  m     t 
qu'elles  avmeut  ohoisi  de  regarder  partout  ailieurs  qu'a    \>o        d     t 

Ell  comparant  soigneuBement  le  langage  et  la  eonduite  de  M,  Edwards,  le  reoeveur, 
comnie  jeVaiespliqn^  anpaiavantdausmes  observations  sur  le  oaa  du  Florida,  avec  la 
coudiiite  tenuepar lui  dans  ce  cas,  il  m'est  trfes-difflcile  de  resister  an  aoupfon  Qu'il 
i^tait  plus  ou  moins  en  sympathie  direote  avec  les  projets  des  inaurgda,  et  qu'il  n'etoit 
pas  tii<ib6  de  leut  aecotdev  tona  lea  aeoours  indirecta  qui  pouvaient  Stre  foarnia  par  une 
coudiiitio  pnremeut  paaaive  de  sa  part.  Tr^a-certainemeut  e'il  avait  di^sir^  acttvement 
lea  appayer,  il  n'aiirait  guere  pu  tronver  des  ntoyens  plua  efflcacea  que  ceu\  auxquels 

.  s'esi^cuta  plus  tilt  qu'on  u'en  avatt  eu  d'abord 
..  i„„  „..„ — <.„i„^  ^g  uouvelles  de  Londres  de 
„  Q  appatalt  dans  la  deposition 
s  persounes  qui  remplit  les  fonctions  d'officier  It  bord  d^a  le  depart  et  pendant 
toute  la  dur^e  de  aa  premiere  conrae.  Trbs-certainement  an.  ddlai  de  cinq  jours  entleis 
dana  I'annonce  d'une  decision  pouvait  fonrnii  ample  occasion  aux  partisans  aotiTs,  dont 
il  y  avait  one  abondancenotoiredan8cett6viUe,d'Spier  etde  rapporter  toot  symptOme 
de  ehaogement  qni  ponvait  Stre  recueilli  dea  sonrces  d'autoritd,  MSme  le  fait  du  long 
ddlai  luirmeme  ponvait  Stre  interprdtd  oomme  mena^ant.  Quant  anx  canses  de  ce  dclai , 
anoune  connaissance  abaolue  n'a  pu  encore  en  @tre  compMtemeat  obtenne.  II  ue  paralt 
pas  non  pins  opportnn  d'en  abonlet  ici  I'examsn.    II  auffit  pour  le  but  aetiiel  de  dira, 
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the  omission  to  act  in  season  was  due  to  causes  wUoIly  withiu  the  pro- 
vince of  Her  Majest^^'s  government  to  control,  and  that  the  failure  is  one 
which  must  entail  the  responsibility  for  the  great  injuries  that  ensued, 
not  upon  the  innocent  parties  whom  it  was  the  admitted  duty  of  that 
government  to  have  protected,  but  upon  those  through  whom  the  inju- 
ries became  possible. 

One  portion  of  this  transaction  liaving  been,  by  the  means  already  in- 
dicated, with  difficulty  accomplished,  the  other  portion  remaining  to 
complete  it  met  with  no  resistance  whatever.  The  British  steamer 
Bahama,  laden  with  the  armament  prepared  for  the  veasel  by  Fawcett, 
Preston  &  Co.,  and  having  for  passengers  the  insurgent  Americans  and 
others  destined  to  command  the  cruiser,  cleared  on  the  13th  of  August, 
on  the  pretense  of  going  to  Nassau.  The  English  barqne  Agrippina 
almost  simultaneously  left  Loudon,  ostensibly  for  Demerara,  laden  with 
coals  and  munitions  of  war. 

Somewhere  about  the  third  week  in  August  the  three  steamers  met  at 
Atgra  Bay  in  the  Azores,  and  under  the  sanction  of  the  British  flag 
this  great  fraud  reached  the  point  of  its  full  accomplishment.  The  hos- 
pitality so  freely  eitended  to  strangers  of  all  nations  in  that  kingdom, 
at  once  so  enlightened  and  so  energetic,  had  been  basely  abused,  fdmost 
with  an  intent,  not  merely  to  gain  an  undue  advantage  on  the  ocean, 
"bat  to  sow  the  seeds  of  dissension  between  it  and  a  kindred  nation  with 
which  it  was  under  the  most  solemn  obligations  to  keep  the  peace. 

Thus  it  was  that  the  vessel  which  then  first  received  the  name  of  the 
Alabama  commenced  her  reckless  career  of  destruction  on  the  ocean. 
Everything  on  board  of  her  was  of  British  origin,  excepting  a  few  of 
the  directing  spirits  bent  on  making  nse  of  the  menus  thus  placed  in 
their  hands  to  do  an  injury  to  their  fellow-countrymen  in  America  which 
they  could  have  compassed  in  no  other  possible  manner, 

I  pass  over  the  minor  details  of  the  mode  in  which  supplies  of  coal 
were  subsequently  obtained  exclusively  from  British  sources  as  matters 
of  relatively  little  consequence,  and  come  to  what  appears  to  me  the 
next  essential  point  in  the  narrative. 


que  la  negligence  a,  Bgir  au  moment  ooiivenable  fut  dfie  il  des  eausea  qu'il  ^tait  en 
ti^rement  da  ressort  on  gouvernement  de  su  MiueBte  de  oontiVkler,  et  quo  la  fiiute  eat 
de  nature  k  imposor  la  responBabiliti^  des  grands  dommages  qui  s'ensiiivirent,  non  pas 
anx  parties  JDnocentes,  qfte  le  devoir  reconnu  de  ce  gouvonruement  ^tait  de  prot^er, 
mais  it  ceu\  par  qui  les  dommages  devinreDt  possibles. 

Une partie  de  cette  affaire  ayant  ^t^  aecomplio aveo  difQcnlte  paries  mofeus  d<^ja 
indiqu^  I'antre  partie  qui  reetait  it  a«complir  ne  reneoutra  nnlle  part  de  reatstauoe. 
Le  steamer  anglais  Bahama,  chaig^  de  I'armement  prepaid  ponrlevaisaeau  par  Fawoett, 
Preston  et  C<°,  et  ayant  poor  passagera  lea  iusnrg^  am^ricaina  et  d'antres  deatin^  h 
commaDder  le  croisenr,  s^cqnttta  le  13  oodt,  aona  pr^teste  d'aller  tt  Naasan.  Lia  barque 
auglaiae  Agrippina  quitta  Londres  presque  simultau^ment,  en  apparenee  ponr  le 
Danemark,  obarg^e  de  cbarbon  et  de  munitions  de  guerre. 

Vers  la  troisifeme  seniaine  d'anQt,  lea  trois  ateamecs  se  rencontrftrent  ft  Angra  Bay, 
anx  Azores,  et^  sons  la  eanction  du  pavilion  britannique,  cette  grande  fraude  atteignit 
le  point  de  eon  entier  a^^complisaenienC.  On  avait  honteusement  abns^  de  I'boapitalit^, 
si  Jib^ralement  ^tendue  anic  ^tran^rs  de  toute  nation,  dans  ce  rojaume  it  la  fols  si 
ticlair^  et  ai  ^ner^rique,  pr^qu'aveo  Fintentiou,  nou-seulement  d'obtenit  un  avant'ajje 
ill^gitime  aur  I'oc^an,  maie  do  semer  dea  gennea  de  dissensious  entre  lut  et  uue  uatiuu 
parente,  avee  lanuelle  il  ^tait  flaiis  I'obligation  la  plus  solennelle  de  garder  la  paix. 
Ce  fut  aiusi  que  le  vaiasean,  qui,  alors  pour  la  premifere  fois,  regut  le  nom  de  I'Alabama, 
commenca  aa  carrifere  eflWnfe  de  destruction  snr  I'oc^an.  Tout  it  sou  bord  <!tait  d'ori- 
gine  angl  lise,  excepts  qnelquee-uns  des  eaprits  dirigeants,  r^eolna  h  faire  usage  dea 
nioyens  ainsi  mis  eutre  leurs  maina  pour  faire  k  leurs  coiupatriotea  en  Am^rique  un 
dommage  qu'ila  n'auraient  pn  accomplir  en  anoune  autre  mani^re. 

Je  paase  snr  les  petits  details  dn  mode  par  lequel  de  snbsidea  de  charbon  furent  en- 
suite  olrteuns  exclusivement  de  aouroes  britaoniques,  comma  objet  de  pen  d'mportanoe 
relativement,   et  j'en  viens  k  ce  qui  me  paralt  6tre  le  point  suivant  essenjiel  dan8J:^e 
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Oil  ttie  lltli  of  January,  Captain  Semnies,  whilst  on  his  cruise  ott'  the 
coast  of  the  United  States,  met  the  United  States  gnn-boat  Hatteras, 
and,  after  a  short  engagement,  sent  her  to  tlie  bottom.  He  was  com- 
pelled to  take  the  prisoners  on  board,  and  having  received  six  large 
shot-holes  at  the  water-line,  to  navigate  the  ocean  not  without  peril,  in 
iincst  of  a  port  of  some  sovereign  power  or  other  in  which  he  could  not 
only  land  his  excess  of  numbers  but  likewise  obtain  the  necessary  means 
wherewith  to  renew  his  capacity  of  cruising  at  all.  The  captain  seems 
to  have  reflected  upon  the  matter  carefully,  and  to  have  made  up  his 
mind  that,  altbongb  at  a  very  considerable  distance  ivom  his  actual 
position,  his  best  chance  of  a  favorable  reception  would  be  in  a  port  of 
the  kingdom  whose  laws  had  been  so  dexterously  defied.  He  accordingly 
made  his  way,  not  without  great  difficulty,  to  Port  Eoyal,  in  Her  Majesty's 
island  of  Jamaica.  In  his  own  statement  of  this  transaction  will  be 
most  clearly  discovered  the  state  of  his  feelings  on  approaching  this 
crucial  experiment: 

This  was  the  first  Etigliali  port  T  liiul  untereil  smce  tbu  Alabama  liad  been  commis- 
sioned, and  110  question  whatever  as  to  the  antecettuntH  of  my  ship  was  raised.  I  had, 
in  fact,  brought  iu  prett.y  substantial  credentials  that  I  was  a  ship  of  war,  130  of  the 
officers  and  men  of  one  of  the  enemy's  sunken  ships.  Great  Britain  had  the  good  sense 
not  to  listen  to  the  frantic  appeals  either  of  Mr.  Seward  or  Minister  Adams,  botli  of 
whom  claimed,  as  the  reader  has  seen,  that  it  was  her  doty  to  stultify  herself  and 
ignore  the  commiaaion  of  my  ship.  Nor  did  Commodore  Dunlop  say  anything  to  me 
of  my  destruction  of  British  property,  &c. 

From  this  passage  it  appears  very  clearly  that  the  possibility  of  such 
an  obstacle  had  not  been  entirely  out  of  the  line  of  his  apprehension. 
If  the  objection  had  been  made,  it  is  altogether  probable  that  the  career 
of  this  vessel  would  have  been  terminated  in  a  manner  very  difterent 
from  that  which  subsequently  happened.  But  it  was  not  raised.  Gov- 
ernor Eyre,  who  was  then  the  ruling  authority,  appears  to  have  acted 
with  some  hesitation,  and  to  have  been  mainly  determined  by  the  ob- 
vious necessity  of  landing  the  great  number  of  prisoners  as  a  pure  act 

Le  11  Janvier,  le  capitaine  Semmea,  pendant  qii'il  croisait  le  long  do  la  crtte  des  Etata- 
Ujiia,  rencoiitra  la  canonni^re  des  Ltnts-Unis  le  Hatteras,  et,  aprfes  lin  conrt  engage- 
ment, la  coula  h,  fond.  II  fnt  oblige  de  prendre  lea  prisonniers  h  bord,  et,  le  vaisseaa 
ayant  six  grand  troos  de  houlets  II  Heat  d'eaa,  11  dut  navlgoer  snr  I'oc^an,  non  sans 
peril,  en  qnSte  .d'nn  port  d'une  puissance  souveraine  qnelconqne,  dana  lennel  il  pflt, 
non-senlement  mettre  ii  terre  le  siircrolt  de  oes  personues,  mais  ausisi  obtenir  les  moyena 
n^cessaires  ponr  se  remettre  en  6tat  de  croiser,  ce  qu'il  ne  ponvait  pas  faire  aans  oela. 
Le  capitaine  paralt  avoir  rfflfiohi  soignensoment  snr  ce  aujet,  et  avoir  dScid^  que,  qnoi- 
qne  k  nne  distance  tr^s-consid^rable  de  sa  position  actuelle,  la  melUeure  chance  ponr 
lui  d'nne  reception  favorable  serait  dans  nn  port  da  royaume  dont  les  lois  avaient  6t& 
si  habiloment  brav^es.  Ea  consequence,  11  ae  dirigea,  non  sans  grande  difficult^,  vers 
Port  Boyal,  dans  I'lle  de  la  Jamaiqae.  appartenant  k  sa  Majesty.  Dans  son  propre  ex- 
pos^  de  cette  aifaire,  on  d^couvrira  tr^s-netteoieut  I'^tat  de  ees  sentiments  h  I'approche 
de  cette  ^preuve  supreme: 

"  Ce  fut  le  premier  iKirt  anglais  dans  lequel  j'entrais  depuis  que  FAlabama  avalt  6t6 
commissionu^,  et  ancnne  question  snr  les  antecedents  de  mon  navire  ne  fut  sonlev^e. 
J'avais  apporte  en  efiet  des  lettres  de  cr^ance  aeaez  snbstantielles,  prouvant  que  j'Stais 
iiu  vaisaeau  dn  guerre:  cent  trente  officiere  et  soldats  de  i'un  des  vaisseanx  enneinis 
cunle  It  fond.  La  Grande-Bretagne  avait  eu  le  bou  sens  de  ne  prater  I'oretlle  ni  aux: 
appels  fr^uetiques  de  M.  Seward  ni  il  ceus  du  ministre  Adams,  qui  tons  deus  soute- 
iiaient,con]me]eleeteurl'avu,que  c'^tait  Bon  devoir  de  se  renter  elle-mSme  etd'ignorer 
la  commiasion  de  mon  navire.  Le  comniodore  Dunlop  ne  me  dit  rien  uon  plus  au  snjet 
(le  la  destruction  par  mol  de  propriet^s  anglaises,"  etc. 

II  resBort  tres*claiiement  de  ce  passage  que  la  possibilit6  d'un  tel  obstacle  n'avait 
pHS  el^  entierenjent  etraug&re  a  sea  apprdhensions.  Si  I'objectiou  avait  6t6  faite,  11 
■"'  'res-probable  qtie  la  oarrifere  de  ce  vaiasoan  auralt  6tl  terrainee  d'nne  mauifere  bien 
—nte  de  celle  qui  ent  lieu  dans  la  suite.  Mais  elle  ne  fut  pas  aoolev^e.  Le  gou- 
r  Eyrcj  qni  fitait  alors  I'autoritd  rSgnante,  semble  avoir  J^  avee  qnelque  h^si- 
ut  avoir  H^  aurtout  determine  par  la  n^cessit^  claire  de  mettce  il  terre  le  jjrand 
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of  Iittiiiaiiity,  The  ovder  siiiictioniiig  the  repairs  does  not  api>ear  to 
iiave  been  expressed  by  him  in  terms,  and  he  immediately  addressed  a 
letter  to  tbe  Duke  of  Hewcastle,  the  colonial  secretary  at  liome,  submit- 
ting the  facts,  and  soliciting  bis  approbation. 

On  tbe  14tb  of  February,  by  a  letter  from  Mr.  Hammond,  on  behalf 
of  Earl  Itussell,  that  approbation  appears  to  have  been  granted,  though 
not  without  reluctance,  for  it  is  followed  by  au  injunction  to  get  rid  of 
tbe  vessel  as  soon  as  possible. 

Nevertheless  the  evU  was  done.  Aud  by  this  proceeding  Her  Majes- 
ty's government  appear,  at  least  to  my  eyes,  practically  to  ha^e  given 
their  formal  assent  to  the  principle  in  international  law  that  success 
SAHCTIFIE8  A  FRAUD.  In  the  memoir  which  I  have  heretofore  prepared 
on  the  subject  of  the  Florida,  I  have  gone  so  much  into  the  examination 
of  that  question  that  there  is  no  necessity  for  my  dwelling  upon  it  fur- 
ther. I  have  always  regretted  that  on  this  occasion  Her  Majesty's  gov- 
ernment failed  to  use  the  occasion  for  establishing  a  law  on  the  ocean 
most  consistent  with  the  principles  of  equity  which  should  prevail  upon 
men,  and  not  unlikely,  in  the  distant  future,  to  inure  to  the  benefit  of 
her  own  marine  quite  as  largely  as  to  that  of  any  other  nation 

The  next  step  in  the  order  of  events  essential  to  the  purposes  of  the 
narrative  was  the  arrival  of  Captain  Semmes  at  Cape  Town.  But  I  do 
not,  at  this  time,  propose  to  pursue  the  matter  further,  partly  because 
the  consideration  of  it  is  likely  to  be  renewed  iu  examining  the  ease  of 
the  Tuscaloosa,  and  partly  because  the  facts  material  to  a  judgment  in 
the  case  seem  to  me  to  have  been  already  collected. 

It  thus  appears  that  this  vessel  was  built  and  fitted  up  with  the  intent 
to  carry  on  war  with  the  United  States,  in  the  kingdom  of  Great  Britain, 
in  \'iolatiou  of  her  laws,  and  that,  notwithstanding  the  evidence  of  the 
fact  was  established  so  tar  in  the  opinicm  of  Her  Majesty's  law-ofBeers 
as  to  justify  detention,  by  reason  of  the  absence  of  due  vigilance,  not 
without  suspicion  of  connivance  on  the  part  of  some  of  Her  Majesty's 
ofdcers,  and  of  an  extraordinary  delay  in  issuingthe  necessary  ordersat  the 

Dombre  de  pi-isonniers  comme  ud  pur  acte  d'hamnuiM.  X/ot(1re  sanctiounaDt  les  r<'- 
parations  ne  paralt  pas  avoir  6t6  expriro^  pat  Ini  formellenient,  et  il  adressa  iram^di- 
atement  uiie  lettre  an  dnc  de  Newcastle,  secn^taire  dea  colonies  en  Angletevre,  lui 
Boumettant  les  fails  et  eollicitant  son  approbation. 

Le  14  fo^'ri(!^,  par  nne  lettre  de  M.  Hammond,  sar  I'ordre  da  Coint«  liussell,  cette 
approbation  paialt  avoir  6t6  accord^e,  qnoirine  nonsana  r^pua^ance,  carelle  est  snivif 
d'une  injonction  de  foite  pattir  le  vaisaeau  le  plus  vite  poasible. 


Nf anmoins  le  mal  ^tait  fait,  et  par  cette  conduite  le  gouvernement  de  aa  Ma,ie6to 
Bemble,  an  moina  ik  mes  yeux,  avoir  donn^  pratiquement  aon  aaaentiment  foriael  au 
principe  de  loi  internationale  q^ne  le  "succisaanctifie  nne  fraade."  Dans  le  m^moire  que 
i'ai  pr^par^  di^i  an  aujet  dn  Florida,  je  snisentrd  ailonguement  dans  I'examen  de  cette 
qnestioB  qu'il  n'y  a  nnlle  n^cesait^  de  m'^tendre  davantage  li-dessas.  J'ai  tonjoni* 
regrett^  qa'&  cette  oocasion  le  gonveraetDeut  de  aa  Majesty  ait  luauq^u^  de  eaisir  I'oc- 
casion  d'^tablir  nne  loi  maritime  tout  ^  fait  en  rapport  avec  les  principea  d'^quite  qui 
devraient  prdvaloir  panni  lee  hommea,  et  qui  vraisemblablemont  ft  I'avenir  eoutrl- 
biiera  f>  I'avanti^  de  aa  propre  marine  auaai  largement  qu'il  celni  de  toate  autre  ua- 

Le  pas  Buivant  dans  I'oriire  des  ^vi5nemeats  essentiels  au  but  de  ce  r&iit  fut  I'arrivee 
du  eapitaine  Semmes  i,  Cape  Town.  Maia  je  ne  me  propose  pas  maintenant  de  poui- 
soivre  ce  aniet  plus  longtemps,  en  partie  parce  que  Fexamen  doit  en  etre  renouvete  en 
esaminant  le  caa  dn  Tusculooai,  et  en  partie  parce  (jue  les  faite  qui  doivent  foui'uiv  la 
mati&red'unjugement  danscecas  me  seiablent  avoir  ^t^  Myk  rdunis. 

11  aembleaiusi:  1°  que  ce  vaisaeau  a^t^conetrnitet  ^uip€,avec  I'lntention  de  faire 
la  guerre  anx  Etats-Unia,  dana  le  royaume  de  la  Grande-Bretagne,  en  violation  de  aes 
lois ;  3°  que,  qnoiqne  la  prenve  du  fait  ait  4t6  Stablio  dans  I'opinion  des  oliiciets  de  la 
loi  de  sa  Uajest^  assez  pour  justi&er  nne  saisie,  en  raison  de  I'abaence  "des  dneH 
diligences,"  non  sans  sonp^n  de  connivence  de  la  part  de  quelquea  ofHciera  de  sa 
Majesty  et  d'un  d^lai  extraordinaire  fl,  donner  les  ordres  nSoessaires  an  moM^nt  le  pliut 
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most  critical  iDOmeiit,  the  vessel  was  suffered  to  escape  out  of  the  juris- 
diction. That  her  armameiit,  her  supplies,  aud  her  crew  were  all  pro- 
vided and  transported  from  Her  Majesty's  kingdom  without  the  smallest 
effort  to  investigate  their  nature  or  their  purposes.  That  though  orders 
were  freely  given  for  the  detention  of  the  vessel  at  any  of  the  colonial 
ports  at  whieU  she  might  arrive,  the  first  time  that  she  did  actually  ap- 
pear she  was  received  and  recognized  with  all  the  honors  dne  to  the 
marine  of  a  recognized  belligerent  power,  without  the  smallest  mani- 
festation of  dissatisfaction  with  the  gross  violation  of  laws  that  had 
entailed  upon  Her  Majesty's  government  a  grave  responsibility  to  a  power 
with  which  she  was  at  peace. 

Thus  it  appears  to  me  beyond  a  doubt  that  in  the  case  of  the  Ala- 
bama, Grertt  Britain,  by  her  omission  to  exercise  due  diligence  in  pre- 
venting the  fitting  out  of  this  vessel,  which  it  had  reason  to  believe  in- 
tended to  cruise  against  a  power  with  which  it  is  at  peace,  has  failed  to 
fulfill  the  duties  set  forth  in  the  first  article  prescribed  to  the  arbitrators 
as  their  guide  under  the  terms  of  the  treaty  of  Washington. 

VI.— THE  TUSCALOOSA. 

In  tlie  series  of  papers  which  it  has  been  niy  duty  to  prepare  upon 
the  vessels  successively  brought  to  the  attention  of  the  tri- 
bunal, I  have  proceeded  so  far  aa  to  deduce  from  the  evi-  ''-™™»»- 
dence  submitted  one  general  rule,  which  I  believe  to  be  sound.  This  is, 
that  the  assumption  of  a  belligerency  on  the  ocean,  founded  exclusively 
upon  violence  and  fraud,  can  at  no  later  period  have  any  Issue  different 
in  its  nature  from  that  of  Its  origin. 

This  rule  must  receive  another  illustratiou  from  the  case  of  the  Tus- 
caloosa now  before  us.  Thiswasamerchant-shipbeloiigingcothe  Cnited 
States,  originally  having  the  name  of  the  Conrad,  which  was  captured 
by  the  Alabama  on  the  21stof  Jane,  1863,  on  tlie  coast  of  Brazil.  Of  the 
case  of  chat  vessel,  of  its  fraudulent  origin,  and  of  the  unfortunate  re- 
cognition afterwards  made  of  its  character  aa  a  legitimate  vessel  on 


sajis  le  plus  petit  eilort  pour  reuhercber  letir  natare  ou  lenra  proj«ta  ;  4°  que,  quoique 
ties  ordres  aient  6t6  llbremeot  donnt^a  pour  la  saiaie  dn  vaisseau  dans  quelqne  port  des 
eoloniea  qu'il  pOt  arriver,  la  pitimifere  toia  qu'il  y  app^rut  I'^Ileineut,  il  fnt  refu  et 
reconiiu  avee  tous  lea  honnears  d(l3  a,  la-  marine  d'une  pnissauoe  bellig^tante  teconnne, 
saus  la  plus  petite  luarque  de  m^uoutentement  an  snjut  de  la  violation  iproaai^re  de  eea 
lois,  qui  avait  attir^  une  grave  responsabilitS  euvBrs  une  pnissauoe  av ec  laquelle  elle 
otait  en  pais. 

Aiusi  II  Die  paialt  liors  de  ilonte  que,  dans  le  cas  de  I'Alabaina,  la  Grande-Bretagne, 
eii  manqnaut  d'exetoer  les  "dues  diligences"  pout  empecher  I'^qaipemeut  de  ce  vaiBBeau, 
qu'elle  avait  des  motifs  raiaouualiles  de  croire  dispM6  ii  croiser  contte  une  puiBsance 
avec  laquelle  elle  ^tait  en  paix,  a  manqu^  &  I'accomplissement  des  devoits  Btipnlee 
dans  la  premi&re  r^gle  presentee  ans  arbitres  comme  guide  d'aprtia  !«  texte  dn  traitc5 
de  Washington. 


Dans  la  sfirio  de  documents  qa'il  a  6t^  de  mon  devoir  de  preparer  sur  las  y 
priisent^s  succesiuvement  ^  Tesamen  de  ce  tribnnal,  je  stiis  arriv^  k  d^uire,  des 
jirenves  qui  cons  ont  6t6  soumises..  line  r^gle  g^nerale  que  je  orois  etre  jnate.  Cette 
rt'gle  est  que,  si  I'on  prend  le  titre  de  bellig^rant  sur  I'oc^an,  en  se  fondant 


r  la  violence  et  Bur  la  fraude,  on  ue  pent  fini  .     .    .  ,    . ._. 

Cette  rSgle  repoit  une  autre  illustration  du  cas  du  Tnscalooea,  qui  ei,. 

iiant  devant  nons.  C'dtait  un  vaiasean  marohand  appart«nant  ans  £tats-Unis  et  ayant 
d'abord  le  nom  du  Conrad,  qui  fat  pris  par  I'Alabaiiia,  le  31  juin  1863,  sur  la  c6te  dii 
Brfsil.  Quant  an  cas  de  ce  vaiasean,  k  son  otigine  fraudnleuae  et  il  la  reconuaisaanee 
inalheuveuse  i'aite  plus  tanl  de  son  caractere  commo  vaieseau  Meitiine  aur  I'oc^an  wet-  i 
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tbe  (weaii  by  the  goveruineut  of  the  nation  whose  laws  it  had  so  impu- 
dently set  at  defiance,  I  have  already  submitted  my  judgment  iu  a 
preceding  paper.  That  government  was  now  destined  to  go  through 
another  crucial  experiment,  the  necessarj'  and  legitimate  conser|ueiice  of 
its  primal  error. 

It  ahonld  here  be  observed  that,  in  the  order  of  events  naturally  fol- 
lowing what  has  ever  seemed  to  me  ttie  great  original  mistsike  of  the 
recognition  of  this  false  maritime  belligerent,  sprang  np  a  necessity  of 
immediately  considering  the  question  of  the  recognition  of  any  prizes 
whicb  it  might  take  and  send  in  under  the  established  law  of  nations  to 
any  of  the  ports  of  Her  Majesty's  kingdom,  there  to  await  a  regular 
condemnation  in  the  courts  at  liomc.  Unless  some  action  were  at  once 
taken  to  prevent  it,  the  practical  result  would  clearly  be  that  the  whole 
commerce  of  the  United  States  would  be  in  danger  of  sacrifice  to  one 
belligerent  iu  British  ports  without  a  single  chance  of  corresponding 
advantage  to  the  other.  For  the  fact  that  the  insurgents  had  no  com- 
merce of  their  own  whatever  bad  become  quite  notorious. 

In  order  to  guard  against  this  danger  Her  Majesty's  government 
promptly  resorted  to  a  precautionary  measure  entirely  within  its  power 
to  take,  under  the  law  of  nations,  the  prohibition  of  the  use  of  its  ports 
to  either  party  for  the  admission  of  prizes.  The  same  policy  having 
been  adopted  by  all  other  naval  powers,  it  became  evident  to  the  false 
belligerent  that  nothing  positive  was  to  be  gained  to  itself  firom  its  as- 
sumption of  a  place  on  the  ocean.  The  only  motive  left  for  trj-ing  to 
keep  it  was  the  possibility  of  iujuiing  its  opponent.  Hence,  a  resort  to 
the  barbarous  practice  of  destroying  the  property  it  could  not  convert 
into  plunder. 

But  this  practice  seems  at  times  to  have  become  unpleasant ,  and 
wearisome  to  its  perpetrators.  Hence,  it  was  natural  that  their  atten- 
tion shonld  be  drawn  to  some  manner  of  evading  it.  The  commander 
of  the  Alabama  having  made  it  the  occuiration  of  some  of  bis  leisure 
hours  to  study  the  best  known  treatises  on  the  law  of  nations,  seems  to 
have  hit  upon  a  passage  which  he  considered  exactly  to  fit  his  purpose. 


le  gonvernement  de  la  uatinn  dciiiC  lea  lois  avaieot  6t6  ai  impademmeDt  bravlee,j'ai 
Aijii  soumis  men  jugenieat  dans  iin  pr^c^deot  m^moire.    Ce  gonverDemeut  ^tait  Aha 
loTs  destin^  ^  passer  pai  niie  autre  ^preuve  decisive,  coDs^qiiuDct;  n^cessaire  et  legitime 
de  sa  premiere  erreur. 
II  faat  remarqner  ioi  r|ne  dang  I'nrdre  des  dvduemeDtH  qni  suirirenl  natnrellemeut 

-'  m'a  Hemble  tflujonra  la  graude  errenr  originelle  de  la  reeonnaisBaQce  de  ee  faux 

—  ■".  s'^eva  la  necessity  de  consid^rer  imm&liatementi  la  qnestiou  de  la  tecoii- 

e  tonte  prise  qn'il  aurait  pu  faire  et  envoyer  dans  qnelqn'uu  des  ports  du 

royaume  de  sa  Mnieste  d'aprfes  le  ilroit  des  gene,  ponr  y  atteodre  nn  jngement  r^gulier 
devant  lea  cours  du  royaume.  Amoius  de  quelque  meenre  prise  immMiatement  ponr 
rempS«her,  le  rfeultat  pratique  aurait  6ti  clairemeDt  que  tout  le  comineree  dea  Etats- 
Unis  ee  serai t  trouvfi  espos^  kHce  saorifi^  il'iin  dee  belligfirenta  dans  dss  porta  anglais, 
aans  one  seule  chance  ^avantage  correepondant  pour  I'aiitre.  .  Car,  le  fait  que  les  iu- 
8urg&  n'avaieut  en  propre  aucnn  commerce  du  tout  devait  Stre  parfaitement  uotoire. 

Afio  de  se  gai'dei  de  ce  danger,  le  gouveruement  de  sa  Mt^est^  recourut  proiuptement 
&  nne  mesure  de  precaution  qu'il  ^tait  euti^rement  en  son  pouvoir  de  prendre  d'apr^s 
le  droit  dea  gens,  la  d^ense  aux  deux  parties  de  so  serVir  de  sea  ports  pour  I'atliiilaalou 
dea  prises,  L,a  nafeme  condulte  ayaut  4t6  adoptee  par  toutes  les  puissances  maritimea, 
il  devint  Evident  pour  le  faux  bellig^rant  qu'il  n'avait  rieu  a  gagner  en  s'arrogeant  le 
titre  de  puissance  navale  sur  Toc^an.  Le  aeul  motif  qui  reatat  pour  teller  de  le  garder 
^tait  la  possibility  de  nuire  ik  son  adversaiie.  De  1^,  le  recoura  fk  la  pratique  barbare 
de  d^tmire  la  propri^t^  dont  U  ne  pouvait  pas  faire  dn  butin. 

Maia  cette  pratique  semble  parfois  6tre  devenne  il^sagr^ble  et  eunuyense  pour  ceux 
qui  s'y  livraient.  II  6tait  dfes-lors  naturel  que  leur  attention  ae  portat  aur  quelque 
nioyen  de  I'^viter.  Le  commandant  de  I'Alabama,  eu  ayant  fait  I'occupation  da 
quelqnes-una  de  see  moments  de  loiair  pour  ^tudier  lea  ouvrages  les  plus  connus  du 
droit  des  gens,  somblc  et  re  tombi^  stir  un  passage  qii'il  eonsLderait  comiiie~lpot-af»lt> 
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This  was  an  extract  from  Wheaton's  well-tnowa  work,  to  the  efl'ect  that 
ji  legitimate  autliority  might  convert  a  captured  merchant-vessel,  with- 
out condemnation,  into  a  ship  of  war,  to  snch  an  extent  at  least  aa  to 
secure  the  recognition  of  it  by  neutral  nations. 

It  was  probably  from  this  source  that  Captain  Semmes  contrived  his 
scheme  of  turning  the  United  States  merchantman  CourEid,  laden  with 
a  cargo  of  wool  from  a  distant  market,  into  the  Confederate  States  ship 
Tuscaloosa,  tender  to  the  Alabama,  having  two  12- pound  rifle  guns,  and 
ten  men;  and  bringing  her  into  Her  Majesty's  port  of  Simon's  Bay, 
Cape  of  Good  Hope,  to  test  the  disposition  of  the  local  authorities  to 
recognize  the  proceeding. 

As  usually  happened  in  the  course  of  these  transactions,  the  naval 
oflicer  in  command  in  the  harbor  at  once  penetrated  the  fraud.  Eeai- 
Admirai  Sir  B.  Walker,  on  the  8th  AnguBt,  addressed  a  letter  to  Sir  P. 
Wodehouse,  in  which  he  used  this  language : 

The  aJiiiisaion  of  this  vessel  into  port  will,  I  faar,  open  the  door  for  numbers  of  ves- 
ki;1b  captiiretl  under  similar  cirennistauces,  being  denominated  tenders,  with  a  view  to 
M.void  Che  prohibitinn  contained  in  the  Qiieen'a  iiistructions ;  and  I  woald  observe,  that 
thu  vessel  Sea  Bride,  oaptnred  by  the  Alabama  off  Table  Bay  a  few  days  since,  or  ail 
other  prizes;  might  be  in  like  manner  styled  tunders,  making  the  prohibition  entirely 
null  and  void. 

I  apprehend  that  to  bring  a  captured  vessel  nnder  the  denomination  of  a  vessel  of 
war  she  must  be  litted  for  warlike  purposes,  and  not  merely  have  a  few  men  and  two 
small  cnus  put  on  board  her  (in  fact,  nothiug  but  a  prize  crew)  in  order  to  disgnise 
her  red  character  as  a  prize. 

Now,  this  vessel  has  her  original  cargo  of  wool  still  on  board,  which  cannot  be  re- 
quired for  wailike  purposes;  and  her  armament,  and  the  number  of  her  crew,  arc  quite 
iuanffloiiint  for  any  services  other  than  those  of  slight  defense. 

But  this  sound  judgment  of  the  gallant  naval  officer  met  with  little 
response  irom  the  higher  authorities  of  the  Cape. 

As  usual,  the  governor  had  consulted  his  attorney-general,  and,  as 
usual,  the  attorney-general  gave  an  opinion,  giving  five  reasons  why 

couvenable  a  sou  dessein.  C'lStait  un  oxtrait  du  volume  bieu  connu  de  Wheaton,  dout 
le  sens  etait  qn'une  antorit^  legitime  pouvait  convertir  un  vaissenn  marchand  capture, 
sans  Jogemeiit,  en  vaisseau  de  gnerre,  assez,  du  moius,  pour  assurer  sa  reconnaissance 
par  des  nations  uautres, 

Ce  fut  probahlement  A,  cause  de  cela  que  le  capitaine  Semmes  conQnt  son  projet  de 
changer  le  vaisseau  marchand  des  £tat«-Unis,le  Conrad,  charge  d'une  cargaison  de  laine 
d'un  marohiS  ^loigu^,  en  vaissean  des  Stats-conf^Wrds,  le  Tuscaloosa,  tender  de  I'Ala- 
baraa,  ayant  dens  canons  rayfe  de  douze,  et  dix  borames,  et  de  le  eondnire  dans  le  port 
de  sa  Majesty  de  Simon's  Bay,  Cap  de  Bonne-Esp^rance,  pour  ^pronver  la  disposition 
dea  autorit^  locales  ^  recounaltre  la  frau,de. 

Comme  il  arrivait  d'ordinaire  dans  le  cours  de  ces  transactions,  I'officier  de  marine 
qui  commandait  dans  le  port  pen^tra  Imm^diatemeat  la  frande.  Kear-Admiral  Sir  B. 
Walker  adressa,  le  8  aotit,  nne  lettre  ii  Sir  F.  Wodehonse,  dans  laquelle  11  tenait  ce 
iang^e; 

"L'admission  de  ce  vaissean  dans  le  port  ouvrira,  jele  crains,  la  porteil  uombre  de 
vaisseanx  captures  dans  des  circonstances  semblables  et  qne  I'on  nommera  tenders,  en 
vue  d'^happer  fi  la  defense  contenne  dans  les  instructions  de  la  Keiue;  et  je  terai  re- 
marqner  qne  le  vaissean  Sea  Bride,  capture  par  I'Alabama  pr*s  de  Table  Bay,  il  y  a  pen 
de  jonrs,  on  tonte  autre  prise,  pourrait,  de  la  mSme  maniire,  fitre  uomnifi  lender,  rendaut 
aiusi  la  defense  enti^rement  nulle  et  non  aveune. 

'' Je  crois  line,  pour  placer  un  vaissean  captuti  sous  la  denomination  de  vaissean  da 
guerre,  il  faut  qu'il  soit  propre  &,  des  projets  de  guerre  et  qu'il  n'atl  pas  senlement 
ipiclques  hommes  et  deux  petits  canons  ^  son  bord  (en  fait,  pas  autre  chose  qu'uu 
•Equipage  de  prise)  afin  de  d^guiser  son  vrai  caract^re  de  prise. 

"  Maiiitenant  ce  vaissean  a  encore  ^  bord  sa  cargaison  primitive  de  laiua,  ce  qui  eat 
asscK  inutile  pour  dcB  projets  de  guerre;  et  son  armament  et  le  uombre  de  son  Equipage 
sent  tout  it  fait  insuffisaots  pour  aucnn  service  autre  que  oelni  d'une  legfere  d4f«nse." 

Mais  cejngement  sain  de  ce  brave  officier  de  marine  tronva  pen  d'^chochez  les  auto- 
rit^s  sup^rianres  dn  Cap. 

Comme  de  coutume,  le  gouvemenr  avait  consults  son  attorney-general  et  comme  do 
inutume  I'attomey-generHl  donna  un  avis  renfermant  ciuq  raisons  pour 
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■what  was  a  captured  merchaiitmau  to  tlie  eye  of  everybody  else  i^hould 
be  regarded  by  the  government  as  a  legitimate  ship  of  war  of  a  recog- 
nized belligerent.  He  also  relied  on  the  extract  from  tlie  work  of  Whea- 
ton,  Laviug  reference  to  a  verj'  different  state  of  things.  This  was  on 
the  7th  August,  1803. 

The  governor  sent  these  papers  in  the  regular  channel  to  the  authori- 
ties at  home,  and  in  due  course  of  time  they  found  their  way  to  Earl 
llussell.  He  appears  to  have  been  so  little  satistied  with  the  singular 
result  that  had  been  reached  at  Cape  Town  as  to  desire  a  reconsidera- 
tion of  the  question  by  the  law-ofiicers  of  the  Crown.  This  was  dated 
on  the  30th  September. 

The  consequence  was  an  opinion,  not  delivered  until  nineteen  days 
afterward  and  bearing  marts  of  careful  consideration,  signed  by  all 
three  of  the  legal  officers,  the  purport  of  which  was  a  disavowal  of  the 
Jiction  of  law  based  upon  a  misconception  of  the  doctrine  of  "Wheaton  ; 
and  a  distinct  expression  of  a  proposition  so  important  in  connection 
with  all  the  events  submitted  to  our  consideration  that  I  deem  it  neces- 
sary to  quote  the  very  language : 

We  think  it  right  to  observe  that  tlie  third  reasou  alleged  hj  the  colonial  attorney- 
general  for  bis  optuiou  assnmes  (though  the  faet  had  nob  been  made  the  snliject  of  auy 
iuqiiiry)  that "  no  meiins  existed  for  &ternniningivhether  tbe  ship  had  or  bad  uot  beeu 
.iniiicially  eoniJemned  in  a  court  competent  of  joriBdietion ;  and  the  proposition  that, 
admitting  her  to  have  been  captnred  by  aehip  of  war  of  the  Confederate  States,  she  was 
uutitled  to  refer  Her  Majesty's  government,  in  ease  of  dispute,  to  the  court  of  her  States 
ill  order  to  satisfy  it  as  to  her  real  charaoter,"  appears  to  us  ta  be  at  variauee  with  Her 
Majesty's  undoubted  right  to  determine,  within  her  own  territory,  whether  her  orders, 
iiuide  in  vindication  of  her  own  neutrality,  have  been  violated  or  not. 

The  opinion  then  went  on  to  declare  what  the  proper  course  should 
ha\'e  been.  The  allegations  of  the  United  States  consul  should  at  once 
have  been  brought  to  the  knowledge  of  Captain  Semmes,  while  the  Tus- 
caloosa was  there ;  and  he  should  have  been  obliged  to  admit  or  deny 

their  truth.     If  the  result  were,  in  that  case,  the  proof  that  the  Tusca- 

i|ui  ^tait  nn  vaissean  luarcbaod  capture,  pour  tout  le  monde  ailleiirs,  devait  6ti-e 
regards  par  le  gouveroement  comme  un  vaisseau  legitime  de  guerre  d'un  belliggrant 
reconnn.  1! s'appuyait  auasisnr  I'extraitde rouvragede Wheaton, serapportautiune 
ijnestion  tonte  dilKrente.    Ceci  se  passait  le  7  aoftt  1863. 

Le  gonverneur  envoya  ces  documents,  par  le  canal  ordinaire,  aux  autorit^a  dn 
royaume,  et  avec  le  temps  ils  parvinrent  au  Comte  Kussell.  II  senible  avoir  it6  si  pen 
satisfait  du  singnlier  r&nltat  ohtenu  ^  Cape  Town  qa'il  desira  uu  nouvel  examen  de 
la  fjuestion  par  les  "law-officers"  de  la  couronne. 

Ceci  Stait  datS  da  30  septeinbre. 

Le  r^aultat  fut  nn  avis,  qui  ne  fut  livr^  que  dix-neaf  jours  phis  tard,  renfermant  des 
marques  d'un  examen  acriipuleux,  aign£  par  les  trois  offlciers  Mganx,  doiit  le  r&um^ 
otait  nn  d&aveu  de  la  fiction  de  loi,  bas6  sur  un  malentendn  de  la  doctrine  de  Wlieatou, 
et  une  expression  claire  d'une  proposition  si  importaute  a  I'egard  de  tons  les  dvene- 
ments  soumia  i  notre  esauien  que  je  crois  n^cessaire  d'en  transerire   les  propres 

"Nous  croyons  qu'il  est  bon  de  faire  remarquer  qne  la  troisifeme  raiaon  all^gnfie  par 
I'attomey-ceneral  de  la  colonie  ponr  son  avis  affirme  (quoiqne  ce  fait  n'ait  nnllement 
ftd  souniis  a  auoune  eaqu6te)"qu'iln'existait  aucunmoyended^terminor  si  le  vaissean 
avait  it4  ou  non  jugS  formellenient  par  nne  oonr  comp^tento  de  juridiction;  et  la  pro- 
position qu'en  adniettant  qn'il  a  ^tA  pris  par  nn  vaiasean  de  guerre  des  ^tats-confMer^, 
il  6tait  autoris^  k  renvoyer  le  gonvernement  de  aa  Hajest^,  eti  cas  de  dispute,  k  la  cour 
de  seB  ^tats,  afin  de  donner  satisfaction  It  celu!-ci  sur  son  vrai  caract^re,  nons  paralt  en 
disaccord  aveo  le  droit  indubitable  de  sa  M^estS  de  determiner,  dana  les  limites  de 
son  territoire,  si  ses  ordres,  donnas  ponr  le  maintien  de  sa  neutraliti5,  out  ^t^  vtolf^s  ou 

■'L'avis  en  vient  it  declarer  qneUe  aurait  dd  Stre  la  conduite  convenable.  Les  all^ 
gations  dn  consul  des  £tat8-Uuis  auraient  dCi  6tre  port^s  imm^diatement  ^  la  connais- 
sanoe  du  capitaine  Semmea  pendant  que  le  Tuscaloosa  ^bait  Ik  Et  il  anrait  ^t^  oblig^ 
d'en  adniettre  ou  d'en  nier  la  vi^rit^.    Si  ce  r^anltat  Stait,  dans  oe  oas,  la  prenvf 
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loosa  was  aii  nucoiideinned  prize  brought  iuto  Britisli  waters  in  violation 
of  Her  Majesty's  orders  for  maintaing  her  neutrality,  it  would  deserve 
serious  consideration  whether  the  most  proper  course  consistent  with 
HerMajestj's  dignity  would  not  be  to  take  from  the  captors,  at  once,  all 
further  control  over  the  Tuscaloosa,  and  retain  it  until  properly  reclaimed 
by  her  original  owners. 

This  opinion,  so  far  as  I  have  had  occasion  to  observe,  contains  the 
very  first  indication  of  a  disposition  manifested  ou  the  part  of  Her  Ma- 
iesty's  advisers  to  resent  the  frauds  and  insults  which  had  been  so  con- 
tinually practiced  upon  her  from  the  outset  of  this  struggle  by  these 
insurgent  agents.  Had  it  been  duly  manifested  from  the  beginning,  it 
can  hardly  be  doubted  that  she  would  have  been  materially  relieved 
from  the  responsibility  subsequently  incurred. 

On  the  4th  of  November  the  Duke  of  Newcastle  addressed  a  note  to 
tlie  governor  of  Cape  Town,  communicating  the  decision  ot  the  law  offl- 
i:ei'8  as  to  what  ought  to  have  been  done. 

Ou  the  19th  of  December  the  governor  addressed  a  note  to  the  Duke 
of  Newcastle,  defending  himself  in  regard  to  the  action  which  had  been 
disapproved,  and  praying  for  further  directions  what  to  do.  The  Tus- 
caloosa had  meantime  left  Simon's  Bay  on  a  cruise,  from  which  she  did 
not  return  until  the  26th  December,  when  she  put  in  for  supplies.  But 
on  the  5th  of  January  Rear- Admiral  Sir  B.  Walker  addressed  a  note  to 
the  secretary  of  the  admiralty,  announcing  that,  by  the  request  of  the 
governor,  he  had  taken  the  necessary  steps  to  ascertain  from  the  insur- 
gent officer  then  in  command  the  fact  that  she  was  an  uncondemned 
]>rize  captured  by  the  Alabama,  and  thereupon  he  had  taken  possession 
of  her  lor  violation  of  Her  Majesty's  orders,  to  be  held  until  reclaimed 
by  her  proper  owners. 

It  was  in  vain  that  the  insurgent  entered  a  protest  against  this  de- 
cided pn>ceeding.    The  governor  contented  himself  with  a  brief  a 
to  the  effect  that  he  waa  acting  by  orders. 

Tuscaloosa  etait  line  prise,  Hon  jng^,  amende  dans  lea  eaiix  augiaiaes  ell  violafio 
ordres  de  sa  M^est^  poar  le  maintien  de  sa  nentraliti?,  il  faudrait  esatn'  '~ 

meiit  si  la  couiliiite  la  plus  coLivena1)te  &  I'^gard  de  la  dlguit^  de  ea  MajEBtc  ua  Hniaib 
pas  de  priver  Tauteiir  de  la  prise  de  tout  contrtHe  iiltfirieur  anr  le  Tnaoaloosa  et  de  le 
(letenir  jusqu'4  ce  qu'it  fftt  proprotneut  rSclaia^  par  sea  propiifitairea  primitifs." 

Cette  opiuion,  pour  autant  qne  j'ai  eu  I'occasion  de  le  reiaarqner,  oontient  la  toute 
pvemifere  indication  d'uuB  disposition  manifesWe  da  la  part  deaconseillerB  desaMajesti? 
k  venger  lea  frandes  et  lea  insiiltes  qui  avaient  6t&  si  eontinuollement  commises  euvers 
elle,  depuis  le  commencement  dececonflitparceaagenta  inaiii^a.  Si  cette  disposition 
avait  iSt^  Boaveut  nianifestiSe  dtta  le  commencement,  on  peut  dimeilemeat  donter  qn'elle 
n'eitt  4t6  mal^riellenteut  d^chiu^^  d'une  grande  pai'tie  de  la  respDnaabilltiS  qui  lui  fat 
impos<^  dans  la  suite. 

Le  i  novembre,  le  due  de  Newcastle  adressa  une  note  au  ^nverueiir  de  Cape 
Town,  lui  commnDiqnaut  la  decision  Aes  "  law-officers  "  k  regard  de  ce  qui  aurait  ift 
i'tre  fait. 

I^s  19  diScembre,  lagonverneur  adresaa  une  note  au  duo  de  Newcastle,  ae  defendant 
;i  I'pgard  de  la  conduite  qui  avait  6tA  d^sappronv^e  et  demandant  des  directions 
ultoiieures  sur  oe  qn'il  y  avait  ^  faire.  Le  Tnscalooaa  avait  pendant  ce  temps  quitte 
Simon's  Bay  pour  une  cause  dont  il  ne  revint  le  26  d^oembre,  lorsqu'U.  entra  dans  le 
port  pour  prendre  dea  subsides.  Mais  le  5  Janvier,  Rear-Admiral  Sir  B.  Walker  adressa 
une  note  au  secretaire  de  I'amiraut^  onnongant  qu%  la  requ£te  du  gouvemear  il  avait 
pria  lea  mesnres  nfeessaires  pour  s'aasurer,  auptfes  de  I'offlcier  insurg4  qui  commandait 
alora,  du  fait  quo  c'Stait  une  prise  non  jugSe,  captur^e  par  1' Alabama,  et  qu'en  oona^- 
qneuoe  il  en  avait  pris  possession  pout  violation  dea  ordres  de  sa  Msyest^,  et  pour  6tre 
reteiiue  jnsqu'^  ce  qu'eUe  fftt  r^clam^e  par  aea  propiietaires. 

Co  fut  en  vain  qne  I'insnrf;^  protesta  centre  oette  mesure  fecnit!.  Ls  goiiverTiemcnt 
se  cimtenta  d'une  courte  reponae,  disant  qu'il  agissait  par  ordre. 
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Tliere  were  at  tlie  momeiit  no  agent-s  for  the  proiter  owners  to  wlioui 
the  vessel  could  be  transferred,  so  that  it  remained  in  the  hands  of  the 
British  authorities,  nntil  a  new  letter  was  received  from  the  Duke  of 
Newcastle,  dated  the  10th  March,  rescinding  the  instrnctious  given  in 
the  preceding  one,  and  directing  the  vessel  to  be  handed  over  once  more 
to  some  person  having  authority  from  Captain  Semmes,  of  the  Alabama, 
■or  from  the  government  of  the  Confederate  States. 

Thus  it  appears  to  me  that  Her  Majesty's  government,  from  an  over- 
sensibility  to  the  peculiar  circumstances  of  the  return  of  the  vessel  after 
once  leiiving  her  port,  lost  all  the  advantiiges  to  which  it  had  entitled 
itself  for  maintaining  the  dignity  of  the  Crown  against  an  unworthy 
experiment  npon  her  patience.  The  fact  was  that  it  was  only  making 
the  port  of  Simon's  Bay  a  base  of  operations,  an  additional  insult. 

The  time  had  gone  by,  however,  when  this  vessel  conld  be  made  of 
any  further  use  by  the  insurgent  commander  of  the  Alabitma.  He  had 
succeeded  in  executing  a  fraudulent  sale  of  the  cargo  of  that  as  well  as 
of  another  prize,  the  Sea  Bride,  and  was  bound  on  another  cruise,  which 
proved  to  be  his  last  on  the  ocean. 

Taking  into  consideration  all  the  circumstances  attending  this  singu- 
lar narrative,  I  have  arrived  at  the  conclusiou  that  as  a  prize  captured 
by  the  Alabama,  and  turned  into  tv  tender,  she  comes  distinctly  within 
the  scope  of  damages  awarded  by  the  judgment  passed  upon  the  course 
of  Her  Majesty's  government  respecting  that  vessel.  And  if  in  her  own 
brief  career  it  should  appear  that  she  has  herself  committed  any  injury 
to  the  people  of  the  United  States,  I  am  clearly  of  opinion  that  Her 
Majesty's  government  has  made  itself  distinctly  responsible  for  the  neg- 
lect to  prevent  it  under  the  rules.  It  is  alleged  in  the  argument  on  be- 
half of  the  United  States  that  she  had  captured  and  released  one  vessel 
on  a  ransom  bond,  before  reaching  Cape  Town;  and  on  the  13th  of 
September,  after  her  visit,  she  captured  and  destroyed  one  more.  Bnt 
I  have  failed  to  discover  the  presence  of  any  distinct  claim  in  damages. 
Should  such  be  made  visible,  I  hold  the  claim  to  be  valid. 

Alors  la  qneslion  4tait  claire :  c'^tsiit  nue  prise  ameu^e  <lana  iiu  port  de  an  Majesty 
contre  la  loi. 

Mais  il  u'y  avait  aucim  agent  des  propri^t^ires  auqnel  le  vaiHeea.u  pQ.t  £tre  reinis,  eu 
aorta  qu'il  reata  aux  mains  des  anlontes  aaglaiaes  juBqu'il  I'arrivSe  d'nne  nouvelle 
lettre  du  due  de  Newcastle,  dat6e  du  10  mars,  revoqnaat  lea  inatructiuns  donnees  daoN 
la  pr^e^deute,  et  ordonuant  que  le  vaisseau  fftt  livr^  de  nouveau  ii  qiielqu'un  ayaut 
antorit^  de  la  part  du  capitaiiie  Semuies,  de  t'Alabama,  ou  du  gouveruemeut  de  otata- 
•conf^d^r^ 

Ainai  il  me  semble  que  le  gouveruemeDt  de  sa  Majesty,  &  1'ombre  dea  circonataaces 

SBrticuliferea  de  ce  caa,  pevdit  tout  Favautave  qa'ii  a'^tait  acquis  ea  maititenaut  la 
iguit^  de  la  couroune  centre  la  perpdtratiou  d'une  i'raude  iudij^ue. 
Cepeudant  le  temps  e'^tait  paaa£  Wsque  le  vaisaeau  put  de  uonveau  £tre  employ^  it, 
quelque  service  par  le  commandant  iiisnrg^  de  I'Alabama.    II  avait  r^ussi  4  op^rer  une 
vente  fraudulenae  de  la  cargaison  de  ce  vaisseau  aussi  bien  que  d'uue  autre  priae,le 
Sea  Bride,  et  il  faiaait  uue  autre  course,  qui  fut  sa  deiuiere  sur  I'oc^au. 

Preuant  en  eonaid^ratioii  t«utea  lea  ciroon stances  qui  ae  rapporteut  ice  singnlier 
rScit,je8nia  arrive  il  la  conclusion  que,  comma  prise  capturee  par  TAlakima,  il  toiabe 
distinctcDieut  dans  le  domaine  dea  dcimm»Kefi  accord^s  par  le  juKement  port^  Bur  la 
conduitedu  gouveruement  de  aa  M^eat^  4  regard  de  ce  vaisaeau.  Etsi,  danssacourte 
■carrifere,  il  paraiasait  qu'il  a  commis  lui-m£me  quelque  dommi^e  envers  le  peuple  des 
Etats-Unia,  je  auia  nettement  d'aviaquele  gouvernenient  deaa  Mi^est^  s'eat  rendoe 
clairemeut  respooaalile  pour  aa  negligence  k  I'empMber,  s«lon  les  regies.  On  alBgne 
dauS  I'expos^  des  Etats-Uoia  qu'il  avait  capturi  et  relStoh^  un  vaiaseau  sous  promeaae 
de  xaofOQ  avant  d'atteiudre  Cape  Town,  et  que,  le  13  septembre,  aprfea  sa  viaite,  il  en. 
capturaetdStruisit  encore  iin.  Mais  jen'aipud^couvrir  la  presence  d'aucunedemande 
diatincte  en  dommagea.  Si  Ton  eu  montrait  une,  J'envisagerais  la  reclam.ition  comme 
valide. 
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VII. — THE    GEOEGIA. 

Tiiis  vwssel  Wits  built  at  Dumbarton  oa  the  Clyde  dui-iug  tlio  wiutw 

of  l.S62-'63.     She  waa  constructed  ic  a  manner  to  excite  very  ^ 

little  suspicion  of  the  purpose  for  whicli  she  was  intende<I. 

Jndeed,  her  frame  proved  so  weak  after  a  few  months'  trial  as  to  render 

her  unsafe  with  an  armaDieut,  and  she  was  laid  aside. 

When  she  was  launched,  on  the  16th  of  January,  a  person  known  to 
be  in  the  insurgent  service,  by  the  name  of  North,  was  reported  in  the 
public  journals  to  have  been  present  with  bis  daughter,  and  she  was  said 
to  have  given  to  the  vessel  the  name  of  the  Virginia. 

It  was,  however,  known,  by  the  means  of  an  intercepted  letter  received 
by  Mr.  Adams  from  his  government,  that  this  officer  had  incurred  the 
censure  of  his  employers  at  Richmond  to  such  an  extent  as  to  i)rompt 
his  recall.    The  name  thus  given  was  not  adhered  to. 

On  tlie  17th  of  January,  that  is,  the  day  after  her  launch,  she  was  re- 
ported by  the  measuring  surveyor  as  the  steamer  Japan,  and  intendetl 
lor  commercial  purposes,  her  framework  and  plating  being  of  the  ordi- 
nary sizes  for  vessels  of  her  cla.s8. 

On  the  20th  of  March  she  was  registered  in  the  uame  of  Thomas  Bold, 
a  British  subject  resident  in  Liverpool,  as  the  owner. 

On  the  27th  of  March  she  left  for  Greenock  without  exciting  observa- 
tions, and  without  clearance. 

On  the  30th  of  March  a  large  number  of  men  who  had  been  shipped 
at  Liverpool  by  Jones  and  Company,  a  Arm  of  which  Mr,  Bold  was  a 
member,  for  a  voyage  to  Singapore  and  Hong-Kong,  and  after  arrival 
there  to  be  employed  iti  trading  to  and  from  ports  in  the  China  and  In- 
dian seas,  the  voyage  to  be  completed  within  two  years  by  arrival  at 
some  port  of  discharge  in  the  United  Kingdom,  left  Liverpool  to  get  on 
board  the  vessel  at  (Jreenock. 

On  the  3d  of  April  she  left  the  British  waters. 

On  the  6th,  the  collector  of  customs  at  Newhaveu  addressed  a  letter  to 
the  commissioners  of  customs  in  the  following  terms : 


. eonHti'uit  a  Dumbarton,  snr  la  Clyde,  pandant  I'hiver  ile  1862-'Kt.    II 

de  maniire  k  exciter  trfes-peu  de  eoapcona  k  I'^gard  dii  but  auquel  il  <5tait 

riestiiiie.  Eu  effiit,  ses  couples  se  montrferent  si  faibles,  aprfis  quelquea  inois  d'essai,  qu'il 
deviiit  dangereus  avec  eon  armemeot,  et  it  fut  mis  de  cdt^. 

Quaud  i!  fat  Jaucfi,  le  16  jauvier,  les  journanx  rfepporRrent  qu'niie  personoe  dii  uom 
de  Nortli,  couoiie  pour  etre  au  service  des  insurg^a,  se  trouva  pr&ente  avec  sa  fllte,  et 
que  celle-ei  donna  au  vaisseau  le  uom  de  Virginia. 

On  savait  cepeudautjpar  une  lettre  inlerceptee,  refue  par  M.  Adams  de  sou  Gonvenie- 
meut,  que  cet  officicr  avait  reju  la  censure  de  aes  supfirieurs  il  Kichmoud  au  pOiut  de 
motiver  eon  rappel.    Le  nom  ainsi  douu^  ne  fut  pas  conserve 

Le  17  Janvier — c'est-i-dire, le  lendemaindeBonlaDcement — le  mesureurfit  uu  rapport 
daiiB  lequel  il  I'indiquait  comme  steamer  le  Japan  et  destin6  A  des  entreprises  couimer- 
ciales,  Hes  couples  et  ses  pli'.<ine8  etant  des  dimcuaious  ordinaires  pout  des  vaiaseaus  de 
sa  classe. 

Le  30  mars,  il  fut  enregistr^  au  nom  do  Thomas  Bold,  Bujet  aoRlais,  r^dant  It  Liver- 
pool, comme  propri^taire. 

Lo  ar  mars,  il  partit  pour  Greenock,  saus  provoquer  d'obaervations  et  saus  papiers. 

Ijb  30  mars,  nn  grand  nombre  d'homnies  qnittferent  Liverpool  pour  se  reudre  it  bord 
du  yaisseau  k  Greenock.  lis  avaient  6t6  enrdl^s  a  Liverpool  par  Jones  et  C''.  maisoa 
de  commerce  dont  M.  Bold  faisait  partie,  pour  nn  voyage  A,  Singapore  et  A.  Hong-Kong, 
et  aprfes  leur  arriv^e  la-baa  pout  6tre  employes  au  commerce  dans  les  ports  des  mers  de 
la  Cliine  et  des  Indes;  le  voyi^  devait  se  faire  en  dens  ans,  etle  retour  avoir  lieu 
daus  nn  port  de  d^batquement  du  Royaume-Uni. 

Le  3  avril  il  quitta  les  eaus  anglaiaes. 

Lo  6,  lo  collccteur  dea  douanes  au  port  de  New  Haveu  ndresaa  uue  lettre  atis  coui- 

IB  des  douanes,  conmie  dans  les  termes  siiivaTits;  z' -■  l 
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The  steamship  A]ar,  of  London,  S5  tons,  owned  by  H.  F.  Maples,  sailed  on  Snnday 
luominc,  6t1i  instant,  at  S  a.  m.,  bound,  according  to  the  ship's  papers,  for  Aldemej  and 
St.  Mahi.  On  Saturday,  at  midnight,  thirty  meu,  twenty  of^  whom  appeared  to  be 
British  sailors,  ten  meoiiaiiics,  arrived  by  train.  Three  gentlemen  accompanied  them, 
Mr.  Lewis,  of  Alderney,  Mr.  Watd,  and  Mr.  Jones.  The  men  appeared  to  1>e  ignorant 
of  their  precise  deetiaation;  eomesaidthoy  were  to  get  201.  each  for  their  trip.  A  man, 
rather  lame,  superintended  them.  Shortly  after  midnight,  a  man  arrived  from 
Brighton,  on  horseback,  with  a  tel^ram,  which,  for  pnrpoaes  of  secrecy,  had  been  sent 
there  and  not  to  Newhaven,  it  is  suspected.  Mr.  Staniforth,  tlie  njceiit,  replied  to  my 
inquiries  this  morning,  that  the  Alar  had  munitions  of  war  on  board,  and  that  they 

were  consigned  by to  a  Mr.  Lewis,  of  Alderney.    His  answer  was  brief 

and  with  reserve,  leaving  no  doubt  on  my  mind  nor  on  the  minds  nf  any  here  that  the 
thirty  men  and  munitious  of  war  are  destined  for  trmisfur  at  sea  to  some  second  Ala- 
bama. The  telegram  to  Brighton  intimated,  very  prol>ably,  having  been  reserve<l  for 
the  last  hour,- where  that  vessel  would  be  found.  Whetlier  the  shipment  of  the  men,  who 
all  appeared  to  be  British  subjects,  can,  if  it  shouid  be  hereafter  found  that  they  have 
'been  transferred  to  a  Federal  or  confederate  vessel,  be  held  an  infringement  of  the 
foreign -enlistment  act,  and  whether  the  clearance  of  the  Alar,  if  hereafter  found  to  lie 
nntme,  can  render  the  maater  amenable  under  tlie  cnstoms-cousotidation  act,  is  for 
your  consideration  respectfully  submitted. 

E.  .T.  DOLAX,  Cvlkcloi: 

Od  contrastiug  the  substance  of  this  letter  with  any  or  all  of  those 
commuuicated  from  a  similar  source  at  Liverpool,  in  the  eases  of  the 
Oreto  or  the  Alabama,  the  difference  cannot  fail  to  be  apparent  to  the 
most  ordinary  apprehension.  There  is  no  e<inivocation  or  reservation 
to  be  suspected  here.  The  officer  seems  to  me  to  have  faithfully  per- 
formed his  duty,  and  completely  relieved  himself  from  responsibility. 

This  letter  appears  to  have  been  received  by  the  commissioners  of  cus- 
toms on  the  7th  April,  and  they  on  that  same  day  made  a  report  to  the 
home  office  in  the  following  terms : 

I  am  desired  to  transmit,  for  the  information  of  the  lords  commissioners  of  her 
Majesty's  treasury,  and  for  any  directions  their  lordships  may  see  Ht  to  give  thereon, 

"  Le  vapeur  Alar,  de  Loudres,  jaugeant  65  tonneans,  (proprletaire,  H.  P.  Maples,)  a 
fait  voile  dimanche,  le  5,  a  deux  henres  du  matin,  destine,  du  moins  selon  les  papiers 
de  bord,  ci-apr5s,  pour  Alderney  et  8t.-Malo.  II  est  arriv^  samedi  ft  minnit,  par  le 
chemin  de  fer,  trente  hommes,  dont  viugt  paraissaient  Stre  des  marins  anglais  et  dis 
in^aniciens.  Trois  messieurs  les  accompagnaient.  Monsieur  Lewis,  d'Alderney,  Mr. 
Watd  et  Mr.  Jones.  Les  hommes  semblaient  ne  pas  savoir  an  juste  le  lien  de  lenr  des- 
tination, Qnelques-uus  d'eutre  eux  disaient  qn'ila  devaieut  avoir  £30  par  tftte  pour  le 
voya^,  TJn  homme  qui  boitait  un  peu  avait  la  direction  de  la  troupe.  Pen  aptfes 
minuit,  un  cavalier  est  arrive  de  Brighton,  portenr  d'on  tiSl^gramme  que  I'on  soup- 
eonne  avoir  6t6  envoy*  dans  cette  ville  au  lien  de  New  Haven  pour  n'en  pas  laisaer  €ohap- 
])er  le  secret.  Jnt«rros6  par  nioi,  le  courtier,  M,  Staniforth,  m'a  r6pondu,  ce  matin, 
que  I'Alar  avait,  fk  bord  des  munitions  de  guerre  consignees  par  .  ,  il  M.  Lewis, 
d' Alderney.  Ses  r^ponees  fitJiient  braves  et  r^serv^es;  Sles  ne  nous  ont  laissdaucnn 
donte  dans  I'esprit,  ni  ^  moi  ni  A,  personne  d'eutre  nous,  qne  les  trente  hommes  et  les 
munitions  dejrnerre  ne  fusseut  destio^  h  Hie  transbordes  en  rner  sur  nn  second  Ala- 
bama, '  Le  t^gramme  priT^,  exp^di*  ^  Brighton  !i  la  demi^re  henre,  indiquait  tr^- 
probablement  le  lieu  de  reunion.  L'embarquement  des  hommes,  qui  tons  paraissaient 
Ptredes  snjets  anglais,  pent-il  6tre  eonsid^fe  comme  une  infraction  an  for^gn-enU$t- 
Hteitl  act,  dans  le  cas  on  il  serait  pronv*  plus  t-ard  qu'ila  ont  ^ti6  tranabord^  aur  nn 
vaisseau  f^d^ral  on  conf^d^r^ !  Lea  papiers  de  I'Atar,  s'ils  sont  reoonnna  faux  dana  la 
suite,  peuvent-ils  exposer  le  patron  ^  des  poiirauiCea  en  vertu  du  euatoms-eoiMolidation 
acl  f    Ce  sont  I&  des  questions  que  j'ose  vous  soumettre  reapeetuensemeiit. 

"  R.  J.  DOLAN,  CollciAenr." 

En  comparant  la  substance  de  cette  lettre  aveo  toutes  cclles  oommuniqu^es  d'une 
source  semblable  a  Liverpool,  dans  lea  caa  de  I'Oreto  on  de  1' Alabama,  la  difference  ne 
pent  manquer  de  sauter  aux  yeux  de  I'inteiligeuce  la  pina  onlinaire.  On  ne  peut  aonp- 
lionner  iei  ni  ^juivoque  ni  reserve.  L'ofQcier  me  aerable  avoir  rempli  fideleineat  son 
devoir  et  s'6ife  d^harg*  de  toute  responsabilit^. 

Cette  lettre  parait  avoir  itf,  re^ne  par  les  coramisaaires  dea  douanea  le  T  avril,  et  le 
mdme  jour  ils  firent  rapport  au  haiae  ofice  dans  lea  termes  suivauts  : 
■  "  On  me  requiett  de  transmettre,  pour  I'informatiou  des  lords-corn raissai res  de  la 
tr^sororie  de  aa  Miyest^,  et  ponr  les  directions  que  leurs   seigueuries  po« 
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copy  of  a  report  of  the  collector  of  tijis  revenue  at  Newbaveu,  relative  to  tlie  clear- 
auce  of  the  vessel  Alar,  having  on  board  a  number  of  aailors  and  monitions  of  vrar, 
03t»iisib)y  for  Aldemey  and  Saint  Malo,  but  suspected  by  the  collector  to  be  intendeil 
for  tranuer  to  some  other  vessel  belonging  to  one  of  the  belligerents  in  America ;  and 
I  am  to  state  that  the  boai-d  having  conferred  with  their  solicitor  on  the  BUhject,  that 
officer  ia  of  opinion  that  there  ia  no  evidence  to  call  for  any  interference  on  tlie  part 
of  the  Crown. 

It  thus  appears  very  clearly  tliat  whatever  may  have  been  the  opiu- 
10113  of  the  law  expressed  ia  tbis  letter,  the  fact  is  certain  that  at  that 
(late  none  of  the  officers  of  the  government  hafl  received  any  informa- 
tion of  the  direction  to  which  it  could  truly  look  for  the  destination  of 
these  vessels.  The  whole  operation  had  been  conducted,  it  must  be 
admitted,  with  great  skill  and  address.  Kobody  hiid  ever  guessed  at 
the  result  down  to  the  time  in  which  it  was  in  process  of  execution  within 
the  jurisdiction  of  another  power. 

Meanwhile,  let  ua  now  turn  our  attention  to  the  position  iu  which  the 
representatives  and  agents  of  the  United  States,  the  party  the  most 
deeply  interested  in  preventing  this  undertaking  if  possible,  were  occu- 
pying- 

This  may  most  readily  be  gathered  from  the  testimony  of  the  most 
vigilant  officer  they  had  in  that  kingdom,  a  mau  who  spared  no  pains 
and  no  expense  to  secure  all  the  information  that  could  be  had,  not 
simply  within  his  own  district,  but  everywhere  in  the  kingdom  where 
sea-going  vessels  were  iu  process  of  construction  outside  of  the  capital. 

Ou  the  3d  of  April  Mr.  Dudley  writes  the  following  letter  to  Mr. 
Seward  at  Washington : 

Mr.  Underwood,  our  consul  at  Glasgow,  has  no  doubt  informed  you  about  the  steamer 
now  called  the  Japan,  formerly  the  Virginia,  which  is  about  to  clear  from  that  port  to 
the  East  Indies.  Some  seventy  or  eighty  men,  twice  the  number  that  would  be  re- 
quired for  any  legitimate  voyage,  were  snipped  at  Liverpool  for  this  vessel,  and  sent 
to  Greenock  on  Monday  evening.  They  are  shipped  for  a  voyage  of  three  years.  My 
belief  is  that  she  belongs  to  the  confederates,  and  is  to  be  conv»ited  into  a  privateer ; 
c]^T]ite  likely  to  cruise  iu  the  East  Indies,  as  Mr.  Yonng,  the  paymaeter  of  the  Alabama 

convinable  de  donner  i  ce  aujet,  copie  d'nn  rapport  dn  collecteur  dea  douaues  it  New 
Haven  relatif  aux  papiers  du  vaisseau  Alar,  ayant  a  bord  une  quantity  de  matelots  et 
de  munitions  de  guerre,  oatenaiblement  pour  Alderney  et  St.-Malo,  mais  soupfouues 
par  le  collecteur  comme  devant  Stre  transbord^  sur  imelque  autre  vaisseau.  appar- 
tenaut  i  I'un  dea  bellig^rants  en  Am^rique ;  et  je  dois  (lire  que  le  board  ayant  coufeoS 
avec  leur  soUiciteur  sur  ce  snjet,  cet  oftioier  est  d'avis  qu'ii  n'y  a  pas  de  prenvea  qnt 
esigent  une  intervention  de  la  part  de  la  conronne." 

IT  paralt  ainai  trf^s-clairement  que,  quelles  qu'aient  pa  itre  lea  opinions  de  la  loi  ex- 
prim^es  dans  cette  lettre,  le  fait  est  certain  qu'ii  cette  date  aucnn  des  officiers  du  gou- 
lerueinent  n'avait  refu de  reaeignements  sur  la  direction  oti  0  devait  regarder  pour 
trouver  ees  vaisseaus.  Toute  I'op^ration  avait  6t6  oondnite,  il  faut  I'aduiettre,  avee 
j;rande  habilitS  et  adresse.  Personue  n'avait  mSme  devin^  le  r^ultat,  j  usqu'au  mo- 
ment otL  il  gtaiC  ea  voie  d'exiJcution  dans  lainridiction  d'ane  autre  puissance. 

Maintenant,  toumona  notre  attention  versla  position  qu'oocopaient  les  represeutauts 
et  lea  agents  des  Stats-Unis,  la  partie  la  plus  int^reas^e  h  empgcher  cette  entreprise,  si 
IHiBsible. 

Oopeuts'en  fiiire  une  id^e  plus facilement  par  letSmoignage  del'offtcerle  pins  vigilant 
•[u'lls  easseut  daus  ce  royaume,  homme  qui  u'^pargnait  ni  peine  ni  argent  poar  se  pro- 
curer tons  lea  renaeignements  que  Ton  pouvait  avoir,  non-senlement  dana  sou  propre 
diatrict,  mais  partoiit  dans  le  royanme  on  des  vaisseaus  destines  it  la  haute  raer  ^taient 
i.'ti  voie  de  construction,  hors  de  la  capitale. 

Le  3  avril,  M.  Dudley  €orit  la  lettre  snivante  h  M.  Seward,  k  Washington : 

"M.  Underwood,  notre  consul  k  Glasgow,  vous  a  aane  doute  ^rit  au  sujet  dn  steamer 
appelS  maintenant  le  Japan,  auparavant  le  Virginia,  qui  est  sur  le  point  de  s'aoquitter 
de  CO  porte  ponr  les  Indes  orientaJes.  Environ  soisante-dix  ou  qnatre-vingte  hommes, 
deux  fois  le  nombre  n^ceaaaire  pour  nn  voyage  legitime,  ont  6t6  enrOl^  k  Liverpool 
pour  ce  vaisseau  et  envoy^a  ^  Greenock  landi  aoir.  lis  sont.engagfe  pour  un  voyage  de 
Drois  ans.  Ma  conviction  est  qu'il  appartient  aux  conf^d^r^,  et  qn'il  doit  Hce  convert! 
en  corsaire,  tr^-probableraent  pour  oroiser  dans  lea  Indes  orientalea,  oomme  M.  Young,, 
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tells  me  it  has  aiwaj's  been  a,  favorite  idea  of  Mr.  Mallory,  the  secretary  uf  the  coufed- 
erate  navy,  Ui  send  a  privateer  in  those  waters,  I  sent  a  niao  ftom  here  to  Glaflf^wto 
accompany  tbeae  men,  to  endeavor  tii  frnd  out  tlie  destination  of  the  vessel,  &o.  He 
has  not  heen  snccessfal  as  yat  in  bis  eft'urta.  He  has  been  on  bonrd,  and  writes  tbat 
she  has  no  armament,  and  he  is  still  tbere  watching  her,  &c. 

At  the  date  bf  this  letter  the  Japan  was  actually  gone  to  sea ;  aud  the 
Tigilaiit  consul  had  not  even  tlien  obtiiined  any  te«titnony  whatever 
upon  which  to  estabHsIi  the  truth  of  his  very  jnst  conclusion  as  to  the 
purpose,  though  not  just  as  to  the  destination  of  the  vessel. 

Let  me  now  observe  what  the  case  was  with  Mr.  Adams,  the  minister 
of  the  United  States  at  London,  It  appears,  by  a  letter  of  his  ad- 
dressed to  Mr,  Seward  on  the  9lh  of  April,  that  "  he  had  been  long  in 
the  possession  of  information  about  the  constrnction  and  ontfit  of  this 
vessel  on  the  Clyde;"  and  ui>on  this  part  of  the  paragraph  of  his  letter, 
singularly  enough,  1  perceive  in  the  counter  case  presented  to  us  on  the 
part  of  Her  M^esty's  government,  an  attempt  made  to  throw  upon  him 
the  responsibility  for  the  escape  of  the  vessel.    The  language  is  this : 

"  If  reconrae  had  been  bad  to  the  navy,  it  is  probable,"  the  arbitrators  are  told, 
"  tbat  the  complaints  of  the  United  States  mi^ht  not  have  been  necessary.  They 
might  not  have  lieen  necessary  if  Mr.  Adams  had  communicated  in  good  time  snob  in- 
formation as  he  posaessed.  instead  of  keeping  it  imdisclused  until  eix  days  after  the 
sailing  of  the  Georgia,  and  tnove  than  three  days  after  tlie  departnre  of  the  Alar,  and 
if  tbat  information  had  intended  to  form  an  aetu'al  or  contemplated  violation  of  the 

Now,  it  should  be  observed  that  this  passage  begins  by  assuming  that 
the  information  to  which  Mr.  Adams  alludes  in  his  letter  of  the  9th  of 
April,  as  having  long  been  in  his  possession,  was  the  same  which  he 
communicated  to  Earl  Bnsselt  in  his  note  addressed  to  him  ou  the  8th. 
If  such  had  really  been  the  case,  the  insinuation  might  have  appeared 
with  some  shadow  of  jnstice.  But  if  the  context  of  the  passage  quoted 
had  been  given  entire,  it  would  show  that  at  the  period  to  which  he  re- 
ferred, "nothing  had  ever  been  furnished  him  of  a  nature  to  base  pro- 
ceedings upon;"  whereas,  on  the  reception  of  what  appeared  more 

le  maltre  payeur  de  I'Alabnma  ma  dit  que  fa  atoujonrs  ete  nne  idee  favorite  de  M.  Mal- 
lory,  le  secr^tture  de  la  marina  con^ddr/ie,  d'envoyer  nn  corsaire  daus  oes  eaux.  J'ai 
envoyd  nn  homme  d'ici  &  Glasgow  pour  lee  accompagner,  pout  essayer  do  dt^uvrir  la 
destination  de  ce  vaisseau.  Jnacfu'ioi  il  n'a  pas  rdusel  dans  ses  eAbrts.  11  a  6t6  a  bord, 
et  il  ^rit  que  le  vaisseaa  n'a  point  d'armement,  et  qn'il  la  snrveille  tunjonrs,"  etc. 

A  la  date  de  cette  lettre,  le  Japan  avait  pris  la  mer,  et  le  vigilant  consul  u'avait, 
metne  alors,  obtenu  aucun  renseiguement  qneloonque  sur  leqnel  ^cablti'  la  vi^ritd  de  sn. 
conclusion  tr^juste  qnant  anbnt,  qnoiqueerroun6equautDi  la  destination,  du  vaissean. 

Permettez-moi  de  faire  observer  maintenant  la  position  de  M.  Adams,  miuistre  des 
£tats-UuiB  a  Loudres.  II  semble  par  nne  lettre  qu'il  adressa  i-  M.  Seward  le  9  avril, 
"  qn'il  avait  416  longtemps  en  possession  de  renseigneinenfa  sur  la  construction  et  sur 
les  prdparatifs  de  ce  vaissean  dans  la  Clyde,"  et  quant  k  cette  partie  du  pari^rapbe 
de  sa  lette,je  remarqne  assez  siuguliferement,  dans  le  "Counter-case,"  qui  nous  est 
pr^sentd  de  la  part  dn  gouveruement  de  sa  M^est£,  nue  tentative  fiute  pour  ri^etai' 
sat  lui  la  responsahilitd  de  l'4vasiou  dn.vaisseau.  Yoici  lestermes: 

"  Si  on  avait  eo.  recours  it  la  marine,  il  est  probable,"  c'est  ce  qu'on  assure  aux  arbi- 
tres,  "que  les  £tats-UDis  n'auraieiit  pas  en  de  plaintes  k  adresser  retativement  k  ce 
vaissean.  lis  u'en  auraient  pas  en,  si  M.  Adams  avait  communique  en  temps  utile  les 
Tenseignemeuts  qn'il  pouvait  posseder,  an  lieu  des  les  garder  pour  lui,  Jnaqu'&  sixionrs 
apri!S  le  d<!part  da  Georgia,  pins  de  trois  jours  apr^  celui  de  rAlar,  et  si  ces  renaeigne- 
ments  ensbcnt  itf,  de  nature  ib  prouver  nne  violation  actnelle  on  projet^e  de  la  loi." 

Maintenant,  11  iaut  remarquer  qua  ce  pasaage  commence  par  poser  que  les  reiiaeigne- 
ments,  anxqnels  M.  Adams  fait  allnaion  dans  sa  lettre  da  9  avril  corame  ayant  ^t^ 
longtempa  en  pt^easion,  6taient  les  ni^mes  qn'il  avait  commnniqnds  an  Comte  Bnssell 
dans  la  note  (ju'il  lui  avait  adressSe  le  8.  Si  tel  avait  etd  rdellemeut  le  cas,  I'insinnatioa 
anrait  pn  avoir  qnelqne  ombre  de  jnstice,  mals  si  le  couteste  du  passage  tranacrlt  avait 
4t4  donnd  enti^rement,  on  Verrait  qu'au  moment  auquel  il  renvois,  "iln'av^t  re^u  en- 
core rien  qui  fflt  de  nature  ill  servir  de  base  i  desponrsiiites,"  tandis  qu'ila  reception  plus 
tard  de  ce  qui  lui  parut  une  prenve  plus  nettede  faita  qui  se  pasaaient  jnatwneut  alms 
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distinct  evideuce  of  facts  just  then  taking  place,  he  lost  not  a  moment  in 
submitting  them  to  the  cousideratiou  of  Her  Majesty's  government,  in 
his  note  to  Earl  Russell  of  the  8th  of  April.  For  the  rest,  it  is  probable 
Mr.  Adams  had  had  too  long  an  experience  of  the  result  attending  the 
transmission  of  insufficient  evidence  to  be  particularly  desirous  of  draw- 
ing upon  himself  the  customary'  replies.  If  Her  Majesty's  government 
is  to  be  justified  at  all  in  the  course  of  the  transactious  now  under  con- 
sideration, it  must  be  done  by  assuming  the  entire  responsibility  for  her 
action,  or  failure  to  act,  rather  than  by  attempting  to  share  it  with  other 
parties,  in  whom  it  could  not  possibly  suspect  any  motive  for  indiffer- 
ence or  neglect. 

It  thus  appears  that  it  was  not  until  the  eighth  of  April,  that  is,  siic 
<lays  after  the  escape  of  the  Japan,  and  three  days  aft<r  the  evasion  of  the 
^\Iar,  that  Mr.  Adams  appears  to  have  had  within  his  control  the  requi- 
site means  for  making  a  remonstrance.  He  then  addressed  to  Earl  Ens- 
sell  the  following  note: 

I'com  iiifomiatiou  received  at  this  legalion,  which  appears  entitled  to  iiredit,  I 
.im  compelled  to  the  paiDfiil  couclnsioD  that  a  steam-vessel  has  ,jnat  departed  fi'om  the 
Clyde  with  the  intent  to  depredate  on  the  commerce  of  the  people  of  the  United  States. 
Sho  passed  there  under  the  name  of  the  Japan,  bot  is  since  believed  to  h^ive  assamed 
the  name  of  the  Virginia.  Her  ImmediatedestinationistbeislandofAlderuey,  where  it 
is  supposed  she  may  yet  be  at  this  luoment. 

A  small  steamer  called  the  Alar,  belonging  to  Newhaven,  and  commanded  by  Henry 
P.  Maples,  has  been  loaded  witb  a  supply  of  gnns,  shells,  shot,  powder,  &c.,  intended 
for  the  eqnipment  of  the  Vii^nia,  andis  either  on  the  way  or  has  arrived  there.  It  is 
further  alleged  that  a  considerable  nnmber  of  British  sul^ects  have  been  enlisted  at 
Liverpool  and  sent  to  serve  on  lioarvl  this  cruiser. 

Should  it  jet  be  in  the  power  of  Her  Majesty's  government  to  institute  some  inquiry 
into  the  nature  of  these  proceedings  in  season  to  establish  their  character  if  innocent, 
or  to  put  a  stop  to  them  if  criminal,  I  feel  sure  that  it  would  be  removing  a  heavy 
Imrdeu  of  anxiety  from  the  minds  of  my  connti'ymcn  in  the  United  States. 

The  difficulty  of  the  situation  in  writing  so  long  after  the  ex- 
ecution of  the  chief  portions  of  the  operation  objected  to  is  here  frankly 

il  ne  perdit  pas  nn  moment  pour  les  souioettre  i  Vexamen  dii  gouvernement  de  sa 
Ma,iest^,  dans  sa  note  an  Comte  Russell  le  a  avril.  An  reste  il  est  probable  que  M. 
\dim^  aiaiten  unu  troplougue  experience  dn  r^siiltat  qui  attendait  la  communication 
dp  prenves  insuffisantes,  pour  etre  particuliferement  d^sirenx  de  a'attirer  les  r6ponses 
rdinaires  Si  enhn  le  gonvernemeiit  de  sa  Majesty  doit  6tre  jnstifi€  dans  le  cours  dea 
transactions  qui  eont  tnaintenant  sonmises  k  notre  osamen,  il  fant  qne  ce  soit  en  aasu- 
mant  la  responsabilit^  enti^re  de  sa  coudnite  on  de  sa  n£j;ligence  ft  agir,  plutAt  qn'eu 
easayint  de  U  partager  avee  d'antres  parties  cbea  lesquelles  on  ne  pent  suspeoter 
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uible  ainsi  que  ce  ne  fnt  que  le  8  avtil— c'est-i^-dire,  six  jours  aprfea  l'6vasion  du 
ettroisjonrs  aprfescelle  dal'Alar — que  M.  Adams  paralt  avoir  en  fi  sa  disposition 
s  moyens  u^cessaires  pour  faire  une  remoutrance.    II  ^reesa  alors  an  Comte  Russell 


lam 

"IfaptfesdeBienaeignementsrefus&l^Mgationqnisemblent  m^ritertonte  ci  . 
ie  Huis  amen^  ft  ta  conclusion  pi^nible  qn'un  steamer  vient  de  sortir  de  la  Clyde  avee 
I'intention  de  commettre  dea  depredations  contre  le  commerce  des  Elats-Unis.  U  por- 
tait  ici  lenom  dn  Japan,  mais  on  croit,  dfes  Ior9,qn'il  apris  lenom  de  Vii^inia.  8a  de- 
stination inim^iate  est  I'lle  d'AIdemey,  oil  Ton  suppose  qu'il  pent  Stre  eucoi-e  dans  ce 
moment. 

"  Un  petit  steamer  nommfi  I'Alar,  de  Sew  Haven,  et  command^  par  HenryP.  Maples, 
a  6t6  charge  d'une  grande  provision  de  canona,  d'obns,  de  bonleta,  de  pondre,  etc., 
deatinSs  aWquipement  dn  Virginia,  et  il  est  en  route  pour  s'yreudreottil  yeatarrivf^. 
On  allegne  en  ontre  qn'un  nombre  considerable  de  siijets  auglais  out  ^t^S  enr^il^  Il  Li- 
verpool et  envoy^s  pour  aervir  ^  bord  de  oe  oroiseur. 

"S'il  etait  encore  au  pouvoirdn  gouvemement  de  sa  Majestcde  faire  nne  enqnfitesnr 
la  nature  de  ces  transactions,  ^  temps  pour  ^(ablirlenrcaractfereslellessontinnocentea, 
oo  pour  les  emp^her  si  ellee  sont  criminelles,  je  snis  certain  que  oe  setait  6ter  nn  peaaut 
fardeau  d'anxi^te  de  I'eaprit  de  uies  compatriotes  anx  Stats-Unis." 

'^ lit  francbement  combien  il  est  difficile  d'&jrire  silongtemps  apr^s  I'ex^cu- 

s  piinoipaux  de  reparation  dont  il  s'agit.    Eien  de  ce  qui  I'tiit     " 
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conceded.  Everytbiug  known  tlins  far  gave  no  clear  indication  toward 
the  nuknown,  and  the  only  important  affiiinatioii  of  fact  made  in  tiie 
letter  turned  out  not  to  be  correct. 

On  the  same  day  this  letter  was  written  and  sent,  Earl  Rnssell  made 
his  reply.  After  repeating  the  substance  of  the  complaint,  it  proceeds 
as  follows: 

IlMve  to  state  to  yoa  that  copies  of  your  letter  were  sent  witiiont  loss  of  time  totbe 
hoine  (lepartmeut  and  to  'the  board  of  treasury,  with  a  reqaesb  that  an  immediate  inquiry 
night  be  made  int'i  the  circomatanees  stated  ia  it,  aud  that  if  the  result  should  prove 
yoor  euspicions  to  be  well  foaoded,  the  moat  etlectiial  measures  mi^ht  be  taken  which 
the  law  admits  of  for  defeating  any  such  attempts  to  fit  ont  a  belligerent  vessel  from 
llritish  ports. 

It  is  doe  to  the  government  of  Her  Majesty  to  add  that  all  it  could  do 
under  the  peculiar  circumstances  it  tried  to  do.  Mr.  Adams  had  i>ointed 
out  the  island  of  Aldemey  as  the  destination  for  the  meeting  of  the 
Japan  and  the  Altar.  This  had  been  to  a  certain  extent  confirmed  by 
the  report  of  the  collector  of  customs  at  Newhaveu,  the  only  correct  in- 
formation which  seems  to  have  been  at  first  obtained.  Alderney  and  St. 
Malo  was  the  destination  specified  in  the  ship's  papers. 

Misled  by  this  information,  Lord  Russell  took  a  step  extraordinarj-, 
flnd  tlius  far  exceptioual,  in  the  prosecution  of  preventive  measures. 
He  caused  a  ship  of  war  to  be  ordered  from  Guernsey  to  Alderney  with 
a  view  to  prevent  any  attempt  that  might  be  made  to  execute  the  pro- 
ject of  armament  within  that  British  jurisdiction.  Unfortunately  the 
practical  consequence  of  having  been  put  on  this  false  scent  was  to  fur- 
nish the  time  lost  there  as  a  means  of  more  completely  carrying  into 
effect  the  projected  scheme  elsewhere.  Even  had  Her  Majesty's  gov- 
ernment attempted  to  go  further,  it  could  have  been  no  use.  The  object 
bad  been  completely  gained  within  the  jurisdiction  of  another  sov- 
ereignty— the  empire  of  France. 

In  the  case  presented  on  the  part  of  the  United  States  it  is  urged 
that  Her  Majesty's  government  might  have  gone  so  far  as  to  seize  the 
vessel  within  the  French  jurisdiction,  and  the  case  of  the  Terceira  exjie- 

jusqu'alora  ne  fonruissait  one  indication  claire  ii  I'egard  de  I'incounii.  Et  la  scale 
'^rmation  importante  faitedans  cette  lettre  se  trouvait  n'etre  pas  esa«te. 

Le  inBnie  jour  oh  cette  lettre  fnt  ^crite  et  envojfie  le  Comte  Rusaell  r^pondit.   Apri'a 


rep^t^  la  substance  de  la  plainte,  il  continue  comme  suit : 


.  .IS  eiposer  que  dee  copies  de  votre  lettre  ont  6t4  euvoyees  sans  perdre  de 

temps  an  d^partement  de  I'int^rieur  et  ati  oonseil  de  la  tr^sorerie,  avec  prifere  qn'une 
enqu^te  immediate  fFlt  faite  dans  lea  clrconstances  qui  y  sont  indiqn^a,  el  que,  si  le 
r&nltat  pronvait  que  vos  sonp^ons  sont  bien  fond^a,  lea  maeures  los  plna  efficaees  que 
la  loi  antoriae  fussent  prises  pour  empScber  tonte  tentative  d'6quiper  nn  vaiasean  liel- 
liir^rant  ponr  aortir  dea  ports  anglais." 

~E  convient  d'ajouter  en  faveur  dn  gonvernement  de  sa  M^estS  que  tont  ee  qti'il 
ponvait  faire  dans  ces  ciroonstancea  particu1i<)res,  11  a  easayS  de  le  faire.  M.  Adams 
avait  indiqn^  I'lle  d' Aldemey  comme  le  lien  oiile  Japan  etl'Alar  devaieutserencontrer, 
Ceci  avait  ^t^  contirm^,  jusqu'ii  nn  cartaia  point,  par  le  rapport  du  eoUectenr  des 
douanea  de  New  Haven,  le  seul  renseignement  exact  qui  aemble  avoir  ^tc  obtenu 
d'abord.    Alderney  et  St.-Malo  fitaient  la  destination  spficifi^e  dans  les  papiers  dn  vais- 

luduit  eu  erreuv  par  ce  renseigoament.  Lord  Russell  flt  une  d(?inarehe  extraordinaire, 
et  jusqu'ici  exceptionnelle,  daas  la  poursuite  des  mesnres  preventives.  II  fit  qn'uu 
vaiesean  fflt  envoy^  de  Gnemeay  St  Aldemey,  en  vue  d'erapeeher  toute  tentative  qni 
aurait  pu  ^tre  fmte  d'ex^cuter  le  projet  d'armement  dans  la  juridiction  anglaise.  !M!al- 
beurenaemeut  la  cons^qaence  pratique  d'avoir  6t6  mis  sur  cette  fausse  piste  f ut  de  donner 
le  temps  qui  y  avait  6t6  perdu  pour  effectuar  plus  compl^temeut  ailleura  le  plan  pro- 
jet^.  MSme  si  le  gonveruement  de  sa  Majesty  avait  essays  d'aller  plus  loin,  cela  u'aurait 
servl  il  rien.  X-e  but  avait  6t^  entiferement  atteintdans  la  jnridiction  d'ane  autre  puis- 
sance sonvaraine,  I'empire  des  Fran^ais. 

Dana  I'expoafi  prdsentiS  de  la  part  des  Etats-Unis,  on  avanee  qne  le  gouvamement  de 
sa  Majesty  aurait  pu  aller  jasqu'a  saisir  lesvaisseauidaus  la  juridiction  fif~"""-"-  '*"- 
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dition  is  cited  as  a  precedent.  But  it  seems  to  me  that  tlie  Croverumeat 
of  the  United  States  would  scarcely  be  ready  to  concede  the  right  of  a 
foreign  power  to  settle  questions  of  justice  within  its  jnrisdietioo  with- 
out ita  knowledge  or  consent. 

It  may  be  urged  that  the  opinions  of  the  officers  of  customs  that  no 
violation  of  law  had  been  committed  in  the  expedition  of  the  Alar,  was 
equivalent  to  a  neglect  of  due  diligence. 

Upon  which  it  may  be  remarked,  that  whether  right  or  wrong  at  the 
date  it  was  given,  and  with  the  information  then  in  possession  of  the 
government,  tliere  is  no  reasonable  probability  that  the  Alar  could 
ha.ve  been  seized  excepting  perhaps  in  the  waters  of  France. 

On  the  15th  of  April,  Mr.  Adams  addressed  a  note  to  Earl  Euaaell 
covering  certain  papers  which  went  to  prove  the  manner  in  which  men 
]»ad  been  enlisted  in  violation  of  the  laws  of  the  kingdom  by  parties  in 
Liverpool  in  co-operation  with  the  insurgent  agents. 

In  consequence  of  these  and  other  papers  which  followed  them.  Her 
Majesty's  government  were  enabled  to  take  the  requisite  steps  to  bring 
the  chief  offender  at  Liverpool  into  the  courts  of  justice.  The  reports 
of  the  trials  carried  on  in  the  court  over  which  our  distinguished  col- 
league presides,  are  among  the  papers  before  us,  and  they  satisfy  my 
mind  entirely  in  regard  to  the  justice  and  impartiality  with  which  the 
proceedings  were  conducted.  The  parties  were  all  coavicted,  and 
though  the  penalties  inflicted  were  much  too  light,  they  appear  to  have 
been  thought  sufflcient  to  establish  the  efftciency  of  the  law. 

It  was  in  connection  with  such  proceedings  as  these  that  Mr, Dudley, 
in  one  of  his  letters  to  Mr.  Seward,  wrote  that  "  the  prosecution  of  these 
jiarties,  if  conducted  vigorously  with  the  view  of  convicting  them,  will 
do  more  to  break  np  these  expeditions  and  fitting  out  of  vessels  in  this 
country  than  anything  else." 

Upon  a  careful  review  of  these  facts  as  they  appear  i  (fore  me,  I  can- 
not perceive  that  Her  Majesty's  government  has  made  itself  in  any  way 

(■as  de  rcsmSilitioa  fle  Turneire  est  citd  oommo  iin  prilBf^ilBiit.  Mitis  il  me  semWe  qae  le 
des  fitats-Uuia  ne  saraU  guilre  disposJ  il  reeonnaltrn  le  droit  d'uue  piiia- 
1  k  r^gler  des  qucatiung  do  justice  dims  sa  jurLiliotiuii  aana 


lation  de  la  Ini  dans  I'expcdition  de  I' Alar,  dijuivalait  i  aae  mSgligiiiBe  "  djs  dues  dil- 

A.  qnoi  on  pent  faire  rcmarqner,  qn'i  tort  on  a  droit,  ii  la  date  oEi  il  fat  lioand  et  avec 
Ics  Tenaeifnieinenta  qni  dtaient  alurs  en  poasessioti  du  gnnvumement,  il  ii'y^')'>'hB 
probability  raitH>nnabIe  que  I'AIar  eat  pii  Ulrt  saisi,  si  ce  u'est  peat-Stre  daua  las  eaux 
de  la  France. 

Le  15  avril,  M.  Adams  adreaaa  ftii  Comte  Eussetl  nne  note  renferraant  certains  doen- 
menta  qui  tendaient  h  proaver  comment  des  bommes  avaient  6t6  enii'iUft  en  violation 
dea  loia  dn  royanine  par  des  itcrsonoes  de  Liverpool  en  ooop(5ratioa  avecles  agents 

En  oouBi^qnence  de  cea  doeiimeuta  et  d'antros  qui  les  saivirent,  le  gfiuvorneraent  de 
aa  M^estd  otait  mis  &  m^ine  de  prendre  des  mesures  ndcussaires  pour  livror  les  princi- 
palis conpables  de  Liverpool  ft  lajnatiee.  Les  oouiptes-rendas  dea  proefes  jnggsdevant 
ia  cour  qne  preside  uotre  oDll!l)ciie  diatingn^  se  trouveut  parmi  lea  doouments  plac^ 
devant  nona,  et  ila  aatisfont  enti^rement  mou  esprit  sons  le  lapport  de  In  justice  et  de 
rimpartialit^  avec  le^quelles  oes  atfaires  furent  oonduites.  LespartiesfiireDt  toutes 
eondainudes,  et  quoique  les  peines  iiiftigSes  fasseut  beanconp  troplfis&res,  elles  semblent 
avoir  £t£jag^iissuffluantesponr£tablirl'efficacit6de  laloi.  C'estSpropoadeprocddds 
tels  qne  ceux-ci  que  M.  Dadley,  dans  nne  de  aes  lettrus  ilM.  8e\vard,  dcrivaitcesniota: 
"La  ponrauite  de  ces  personnes,  a!  elle  eat  iiien^e  vigonitinsement  en  vne  da  les  cnu- 
damner,  fera  plus  que  tonte  autre  ohoae  ponr  faire  avorter  ces  espiSditious  et  I'fiquipe- 
loetit  de  vaisseans  dans  ce  pays." 

Daus  una  ravne  soi};uensa  de  c 
trouverqne  le  gouvernemeut  de 
13  b 
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liable  for  the  failure  to  use  diligence  in  this  case,  under  the  first  rale 
prescribed  in  the  treaty  of  Washington. 

The  Japan  had  now  changed  her  name  and  heconie  the  Georgiii,  The 
fraud  had  heen  most  successfully  perpetrated.  An  insurgent  officer,  hy 
the  name  of  Maury,  had  taken  the  command  of  her,  and  the  next  thing 
we  learn  is  of  her  depredations  on  the  commerce  of  the  United  States. 

It  is  not  essential  to  the  present  purpose  to  go  into  any  details  other 
cruise  outside  of  the  possible  limits  of  liability  on  the  part  of  Her  Maj- 
esty's government. 

In  a  report  made  by  Eear-Admiral  Sir  Baldwin  Walker  to  the  secre- 
tary of  the  admiralty,  dated  19th  August,  1863,  appears  the  following 
paragraph : 

On  the  leth  insfaDt,  tlie  Confederate  States  ateamer  Georgia,  CommaiiilBr  Maury, 
aDChored  in  this  (Simon's)  bay.    She  requires  coals,  provisions,  and  calkiiig. 

In  a  letter  addressed  by  the  governor  at  Cape  Town  to  the  duke  of 
Newcastle,  bearing  the  same  date,  is  the  following  paragraph : 

On  the  16th  at  uoon,  the  Georgia,  another  confederate  Trnr-steamer,  ani\ed  at 
Simon's  Bay  in  need  of  repairs,  and  is  still  there. 

It  may  perhaps  be  my  fault,  but  after  a  careful  search  I  have  been 
unable  to  discover  any  official  report  other  than  these  as  to  the  arrival, 
the  time  of  stay,  and  the  treatment  of  the  Georgia  during  this  visit. 
Inasmuch  as  this  event  was  cotemporaneous  with  the  arrival  of  the 
Alabama  and  her  tender  the  Tuscaloosa,  both  of  wbich  were  engross- 
ing the  attention  of  the  authorities  of  the  place,  it  is  possible  that  the 
customary  detailed  report  in  regard  to  her  may  have  been  omitted. 

The  fact  is  at  any  rate  cert-ain  that,  notwithstanding  her  fraudulent 
escape  in  defiance  of  the  laws  of  Great  Britain,  this  vessel  was  duly 
recognized  at  Capetown  as  a  legitimate  vessel  belongingto  a  recognized 
belligerent, 

In  the  cases  of  the  Florida  and  of  the  Alabama  I  have  already  ex- 
pressed my  deep  regret  that  this  mode  of  proceeding  should  have  been 

de  negligence  ^  OKercer  diligence,  dans  ce  cas,  selon  la  premiere  regie  preserite  par  le 
trait^de  Wa^ington. 

Le  Japan  avait  ohangiS  de  nom  et  i5tait  devena  le  Georgia.  La  fraude  avait  6t6  ac- 
complie  avec  le  plus  grand  snccfes.  Un  offieier  insuvgd,  du  nom  de  Maury,  en  avait 
pris  le  coniniandement,  et  la  prem^iiire  chose  que  nous  en  apprenons,  oe  sont  ses  depre- 
dations sur  le  eomraerce  des  Etate-Unis. 

I]  n'est  pas  essontiel  pour  le  but  present  d'entrer  dans  les  details  de  sa  croisiore  en 
dehors  des  limites  possibles  de  la  responsabilit^  de  la  part  du  gouvernenient  de  sa 
Migest^ 

Dana  un  rapi)ort  fait  par  le  vice-amival,  Sir  Baldwin  Walker,  au  aeeriStaire  de  I'ami- 
raut*,  dat^  da  19  aotlt  1863,  ae  trouve  le  para^raphe  suivaut : 

"  Le  16  oonrant,  le  steamer  des  6tats-oonf6il6r^,  le  Georgia,  commandant  Maury,  a 
jet^  I'ancre  dans  cette  bale,  (Simon's  Bay.)  11  demande  du  charbou,  des  provisions  et 
deponvoir  6tre  calfat<5." 

Dans  une  lettre  adres8<5e  par  le  gonverneur  de  Cape  Town  au  duo  de  Newcastle, 
portant  la  m^me  date,  ae  tronve  le  paragraphe  snivant : 

"Le  16,  i  midi,  le  (Jeorgia,  autre  vaissean  de  guerre  eonfeddre,  est  arrivd  ^  Simon's 
Bay,  ayant  besoin  de  reparations,  et  il  est  encore  ici." 

C'eat  peut-Stre  ma  faiite,  niais  aprfes  une  recherche  soigueuae  je  n'ai  pn  deconvrir 
auoun  autre  rapport  officiel  britannique  que  ceux-ci  sur  I'arriviSe,  le  temps  de  s^jour  et 
'         "         it  du  Georgia  pendant  oette  visite.    Eu  Cant  qne  ce  fait  se  passait  eu  m^me 


accoutumd  ait  pu  Stre  omis  i.  son  Sgard. 

lie  fait  est  en  tout  cas  certain  que  malgrd  si 
delaGrande-Bretagne,  ce  vaiaaeau  fut  dflment  reconun  a  Cape  Town  cumme  vaisseau 
legitime  appartenant  il  un  bellig^rant  reconnu. 

Dana  les  cas  du  Florida  et  de  VAlabama,  j'ai  d4}!i  esprim^  mon  profond^regret  que 
ette  ligue  de  couduite  ev^t  fM  adoptiSe  i  I'iigard  do  vaisseaus  qui  4'dt^ient.cen^^:t 
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adopted  in  regard  to  vessels  wliicli  had  been  guilty  of  a  flagrant  viola- 
tion of  the  laws  of  the  kingdom.  The  right  to  exclnde  them  is  dis- 
tinctly recognized  hy  Sir  Bouiidell  Palmer  in  a  speech  made  by  him  in 
the  House  of  Commons  on  the  13th  of  May,  186V  while  he  assigned  as 
a  chief  reason  for  not  exercising  it  the  danger  that  such  a  decision 
might  have  an  effect  of  appearing  to  fevor  too  strongly  one  side  in  tho 
contest.  The  fear  of  doing  a  thing  demanded  by  what  appears  to  be  a 
paramount  duty  of  upholding  the  majesty  of  their  laws  because  it 
might  possibly  appear  to  lean  too  much  against  one  party  and  in  favor 
of  the  other,  seems  to  have  been  the  guiding  motive  to  the  policy  actu- 
ally adopted.  But  the  question  immediately  arises  whether  that  party 
had,  in  its  extraordinary  course  of  conduct  within  Her  Majesty's  do- 
minions, earned  any  right  to  such  consideration. 

Be  this  as  it  may,  Her  Majesty's  government  decided  otherwise,  and 
admitted  the  Georgia  into  the  port  of  Simon's  Bay,  where  she  appears 
to  have  remained  a  fortnight,  repaiiiog  her  decks  and  receiving  sup- 
plies and  provisions  on  the  footing  of  a  recognized  belligerent.  It  has 
been  argued  that  in  thus  deciding,  Her  Majesty's  government  made 
itself  liable  under  the  second  rule,  as  permitting  one  of  its  ports  to  be 
made  a  base  of  operations  against  the  United  States  by  a  vessel  which 
had  issued  from  the  kingdom  in  defiance  of  its  laws  as  a  hostile  cruiser. 

I  have  given  to  this  view  of  the  matter  the  most  careful  considera- 
tion ;  but  I  regret  that  I  cannot  bring  myself  to  concur  in  it.  The  ves- 
sel escaped  from  the  kingdom  under  circumstances  which  have  already 
been  detailed  in  this  paper,  involving  no  neglect  or  failure  of  duty  on 
behalf  of  the  government.  If,  on  arriving  at  an  English  port  furnished 
with  a  regular  commission  as  a  vessel  of  a  recognized  belligerent,  Her 
Majesty's  government  determines  to  recognize  her  in  that  character, 
however  much  I  may  regret  it,  I  cannot  call  in  question  her  right  to  do 
so  on  her  responsibility  as  a  sovereign  power.  This  is  a  right  I  should 
not  consent  to  have  drawn  into  question  in  any  case  so  decided  by 


eoDpaliles  d'une  violation  flaffraute  des  loia  du  royaume.  Le  droit  de  lea  esclure  est 
uetteiDeat  reconou  par  Sir  Eoundell  Palmer  dans  uu  discoura  qu'il  lit  i  la  Chambre 
dca  communes  le  13  loal  1864,  tandia  qu'il  indiqnaitcomme  an  motif  principal  pour  ne 
paa  I'exercer  le  danger  qu'une  dAsision  semWable  pit  avoir  ponr  effet  de  paraltre 
fovoriser  trop  fortement  nne  des  parties  en  latte.  La  peur  de  faire  tiue  chose  esJg^e 
par  CB  qui  semble  ^tre  le  suprgiue  devoir  de  maintenir  la  majest^  de  ses  lois,  paica 
qu'elle  ponvait  paraltre  ineliner  trop  contre  nne  dea  parties  et  ea  favour  de  I'autre, 
semble  avoir  6t&  le  mobile  dirij^ant  de  aa  oondnite  effe«tivemeTit  adopt^.  Maia  la 
question  s'^lfeve  imm^diatement  de  savoir  ai  ee  parti  avait  par  sa  ligne  de  oondnite 
estraordiuaire  dans  lea  £tats  de  sa  Majesty  m<Jrit^  aneua  droit  it  iiue  semblaltle  cou- 
sid^ation,  Quoi  qu'il  en  soit,  le  goiivernement  de  sa  Majesty  d^oida  autrement  et 
admit  le  Georgia  dans  le  port  de  Simon's  Bay,  oil  il  semble  Stre  reste  nne  qniuzaine, 
riSparant  ses  ponts  et  recevant  dea  subsides  et  dea  provisions  snr  le  pied  d'nn  belligiS- 
rant  reconnu. 

On  a  avancS  qn'en  prenant  eette  d^oision  le  gouvernement  de  sa  Migest^  s'^tait  rendu 
responsable,  d'apria  la  aeconde  rfegle,  en  permettant  qu'un  de  ses  ports  fflt  employ^ 
conime  base  d'opfirations  contre  les  fitats-Unis  par  un  vaissean  qui  ^tait  sorti  du 
royaume  en  bravant  sea  lois  conime  croiseur  ennemi. 

J'ai  consacr^  I'esamen  le  pins  soieneui  it  cette  manifere  d'envisager  la  question,  mais 
je  regrette  de  ne  ponvoir  ni'y  rattaoher,  Le  vaiaseau  s'Schappa  du  royaume  daua  dea 
airoonstances  qui  ont  ^t^  d^ji,  d^velopp^s  dans  ce  m^nioire,  ne  reufermaut  ui  n^ 
gligence  ni  omission  de  devoir  de  la  part  du  gouvernement.  Si,  iV  aon  arrive  dans  uu 
port  anglais,  poorvn  d'nue,  commission  rfigulifere  oomme  vaisseau  d'nn  bellig^rant 
rcconnu,  le  gonvemement  de  sa  Majesty  d^cida  de  lui  recounaltre  ce  caraetfere,  quels 
que  puissent  fitre  mes  regrets,  je  ue  pais  mettre  ejj  question  son  droit  d'en  agir  ainsi 
sous  sa  responsabilit^  comme  pnisaance  souveraine.  Ceci  est  nn  droit  que  je  ne  con- 
is  pas  a  laisser  mettre  en  question  dans  aucun  des  cus  oti  Ibs  fitats-Unia  aoraient 


'American  Appendix,  i  o!   5  p.  583. 
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tbe  United  States.  It  appears  to  me  on  the  same  footing  witli  tbe 
original  recognition  of  belligerency,  tbe  primal  cause  of  all  tliese  un- 
pk-asaiit  qa<^tions — a  step  which  I  always  regretted  to  have  been  taken, 
but  which  I  never  doubted  the  right  of  Her  Majesty's  government  to 
tate  whenever  it  should  think  proper. 

The  Georgia,  after  leaving  Siiubn's  Bay,  had  but  a  abort  career.  She 
proved  utterly  unsuitable  to  tbe  service  into  which  she  bad  been  forced, 
and  finally  returned  to  Liverpool,  where  she  was  sold,  and  turned  into 
a  raerchaiit-ship,  A  question  has  been  raised  as  to  the  course  of  Her 
Majesty's  government  in  permitting  this  to  be  done  within  her  harbors. 
I  cannot  myself  perceive  the  importance  of  the  question,  provided  that 
she  recognized  the  right  of  the  belligerent  to  dispute  the  validity  of 
such  operations.  That  she  did  so  is  certain;  for  the  Georgia,  after  her 
transfer  into  iirivate  bands,  was  taken  on  the  high  seas  by  the  United 
States  steamer  Niagara,  and  sent  to  America  as  a  prize,  to  be  disposed 
of  in  regular  course  of  law.  A  reclamation  attempted  by  the  owner.  In 
a  note  addressed  to  Earl  llussell,  was  met  by  a  reply  decisive  of  tho 
merits  of  the  case. 

In  view  of  all  the  facts  attending  this  case,  and  of  the  considerations 
attending  them,  I  am  brought  to  the  conclusion  that  it  does  not  show 
any  such  course  on  the  part  of  Her  Majesty's  government  as  will  suf- 
fice to  impose  any  responsibility  for  damages  under  tbe  terms  of  tbe 
three  rules  pi-escribed  by  tbe  treaty  of  Washington. 

Vlll. — TUE  SHENAKDOAII, 

"We  have  now  reached  the  last  vessel,  in  tbe  order  of  events,  which  is 
(•DSModojii,  jMcsented  to  this  tribunal  for  its  consideration. 

It  appears  clearly,  from  the  papers  before  us,  that  the  steadily  grow- 
ing energy  manifested  by  Her  Majesty's  government  in  preventing  the 
departure  of  vessels  obviously  intended  to  carry  on  war  had  not  been 
without  its  effect  upon  the  parties  engaged  in  procuring  thein.     The  seiz- 


<lfioia(>  ile  menie.  II  ine  piiralt  qii'il  en  est  (Is  iiiSme  ^e  la  premiEire 
helli^i^raDCe,  ia  cause  piiimi^ri!  de  toutex  cea  iiiiestioua  mollicurenses,  tloinarohe  que 
,i'ai  tonjuurs  rejji'ette  que  I'on  eftt  prise,  mais  que  le  cciuveniHUieut  Ae  sa  Miijest^  a.v;ut 
le  droit  de  preudre,  je  u'eii  ni  Jamain  doiit^,  quaud  ille  jugnOiit  coureualile. 

Le  Ouor^a,  npr^  aruir  qaittS  Simon'a  Eay  u'efit  qu'ane  oouite  carribre.  II  se 
nioutra  (iout  it  faib  iiupropre  au  eervioe  qu'il  avait  6t6  ti>rcd  de  (aire,  et  I'eviut  eufiu  St 
Liverpool,  oti  il  fut  veudii  et  transforms  en  viiiaaeaa  maiohand.  Ou  a  soutevd  uue 
qucstiou  ib  regard  de  la  couduite  du  gouvemeaieut  de  sa  Mi^eatS,  en  peniiettaut  que 
ceci  fCit  fait  dana  ses  ports.  Je  ne  pais  oompreurlre  Fimportaucu  de  la  question, 
poatvu  qu'il  recnnnllt  le  droit  du  betlig^rant  de  oonteater  la  validite  d'opiSratioDB 
seniblableH.  11  est  eerbain  qu'il  le  fit,  car  La  Georgia,  anrba  hou  trauafert  en  mains  par- 
tionlibres.  fat  pris  en  haute  mer  par  le  eteainec  dog  EcatH-Uuis  !e  Niagara,  ut  envoy^ 
en  Amiriqne  comrao  prise  pour  en  disposer  sairaut  la  loi.  Une  I'^olaniarioa.  t«Qt6e  par 
le  propri^taire  dans  uue  note  adi^ssfe  au  Comte  BusseU  re^ut  une  rdponse  qni  tranoha 
la  question. 

En  oonsid^rant  toua  les  fails  qui  ae  lapporteut  ft  oe  oas  et  tout  oe  qni  s'y  rattaelie,  je 
Ruis  anient  h,  la  cnuolusiiiu  qn'il  ae  tfuuii^ue  pas  de  la  part  du  gouveruement  de  sa 
Majeatd  d'nne  couduite  f[ni  Miifflse  pour  imposer  anonne  responsabilit^  eu  dommagea 
d'aprts  leg  tcricL's  dea  truis  rfigles  prescrites  pat  le  traitiS  de  Washington. 


Nona  siinitties  luaiutenant  arrivfe  au  dernier  vaissean,  dans  I'ordre  des  <ivfi:iements, 

presents  il  I'esamen  de  ee  tribunal. 

II  ressort  clairemeut  des  dociimeuta   places  devaut   nous  que  i'Snerf;ie  tonjoura 

'.e  manifest^e  par  le  goavernemeut  de  sa  Majesty,  pour  e;nt)6L-ber  le  depart  de 

X.  Svidemment  destines  ft  &ire  la  ^nerre,  n'av^ut  paa  €t£  sans  efFet  sur  lea  per* 

ui  a'^tatent  engages  ^  les  fouruir.    La  saisie  des  bailors  ^  vapettG  IjliudSsi 
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nre  of  the  iron  clad  steam  rams,  built  by  Messrs.  Lain),  seems  to  have  dis- 
pelled all  further  idea  of  attempting  open  operations  of  that  description, 

EflforKi  were  now  directed  to  the  prosecntion  of  schemes  that  wouhl 
elude  ob.servatioii.  In  the  execution  of  this  policy,  swift  vessels,  con- 
structed for  commercial  purposes,  were  looked  up.  And  when  found 
reasonably  adapted  for  conversion  into  privateers,  measures  were  tiiken 
to  procure  the  conti-ol  of  them  so  suddenly  as  to  effect  their  escape  from 
the  British  jurisdiction  before  any  means  of  prevention  could  be  put 
into  operation. 

A  skillful  combination  of  the  means  of  supplying  an  armament  and  a 
crew  at  some  prearranged  point  on  the  high  seas  far  beyond  the  Brit- 
ish jurisdiction,  in  a  vessel  so  quickly  and  secretly  pushed  out  of  a 
British  port  as  to  baffle  pursuit,  completed  the  adventure. 

This  plan  hatl  been  attended  with  complete  success  in  the  ease  of  the 
Georgia.  It  was  now  resorted  to  with  a  few  variations  in  the  ease  of 
the  Shenandoah. 

The  British  steamer  Sea-King  had  been  built  for  a  merchant  vessel 
and  employed  in  the  Ohina  trade,  during  which  period  she  had  gained 
much  reputation  for  her  speed  and  her  sailing  qnalities.  In  the  year 
18G4  she  appears  to  have  attracted  the  attention  of  the  insurgent  agents 
in  England,  and  they  proceeded  through  their  customary  British  affllia' 
tions  to  get  her  into  their  hands.  On  the  20th  of  September  the 
purchase  and  transfer  were  effected  in  the  port  of  London.  A  per- 
son by  the  name  of  Wright,  a  British  subject,  appeared  as  the  owner. 
On  the  Sth  of  Octolwr  this  vessel  cleared  from  that  port  in  the  usual 
way  for  Bombay,  without  exciting  observation.  The  crew  had  been 
hired  for  that  voyage. 

Simultaneoasly  with  this  movement,  a  screw-steamer,  called  the  Laurel, 
issued  from  the  port  of  Liverpool,  having  a  considerable  number  of 
passengers  on  board,  and  a  cargo  composed  of  an  armament  and  ammu- 
nition suitable  for  a  vessel  of  war.  Her  nominal  destination  was  Mata- 
moris  \ia  Nassau. 

ijo  atr    ts  1  ar  MM.  Lninl  Bomblo  avoir  fsiit  iSvauouir  toute  iiliSe  nlt^rienre  de  novivelle 
teatat  ve  d  opf^ratioQs  Ae  cette  uatare. 
D&8  loM  o  1  s'efforf  a  de  poursuivre  dea  plans  iiiii  pBrmisaent  d'echapper  aux  observa- 
DiQB  la  realisation  de  ce  dessein,  on  cheroha  des  vaisaeanx  r.ipidca  c-    '— "'- 


pour  des  entreprises  eommorciales.  Et  qaand  on  lea  tronvait  asaei  bien  adaptds  poiic 
dtre  convertis  eu  corsaires,  on  prenait  des  meanrfta  pone  lea  obtenir  aasea  snbitKinent 
pour  eifeotuer  lent  evasion  de  la  jaridiotioa  liritanuiqne  avant  qn'ancuna  niesnro 
preventive  pflt  fltre  mise  i\  exi^cntion. 

Une  habile  coiubinaiaon  dea  moyena  do  poutvoir  il  I'armeinent  et  il  I'dqiiipement,  anc 
quelqne  point  tixd  d'avanoe  en  haute  inor,  bieii  loin  de  la  jnridiction  anglaiae,  par  nu 
vaissean  mis  hors  d'nn  port  anglais  aaaez  Tapidomeiit  et  socrbtemost  ponr  d^ouvc 
toute  ponrsnite,  conipliStait  I'aventnre. 

Co  plan  avail  r^nssi  coinpMtement  ilans  1e  caa  du  Georgia.  0:i  y  eut  recoiirs,  avuc 
quetqnea  variations,  dana  lo  caa  dn  Shenandoah. 

Le  ateanier  anglais  Sea  King  avait  6t6  constrult  poor  litre  nn  vaiaaeaii  marulianti,  et 
employiS  an  oommerce  de  la  Chine,  6poqne  oil  il  avait  ncqnia  une  grando  reputation 
pour  aa  vitesse  et  ponr  sea  qiialit6s  oomme  voUier.  Dans  Pannfia  1864, 11  paralt  avoir 
attire  I'attentiou  lies  agents  insnrges  eu  Angleterro,  et  its  cherchftrerd,  par  leura  affilia- 
tions anglaiaes  ocdlnaires,  ^  I'acqndrir.  Le  20  septembre,  I'achat  et  le  transfert  fnrenb 
effectni^  dana  le  port  de  Londres.  Uno  personne  dn  uoni  de  Wright,  sujet  anglaia, 
apparalt  cumme  le  pvopridtairo.  Le  8  oetubro,  ce  vaissean  a'acqnitta  de  oe  port  en  1a 
inanifere  ordinaire  ponr  Bomijay,  sans  provoqner  d'observations.  L'e'quipage  avail  6t6 
engage  ponr  ce  voyage. 

Simnltanement  avec  ce  niouvement,  an  steamer  S.  helice,  nomme  le  Lanrel,  aortit  da 
portde  Liverpool,  ayant  nn  nombre  considerable  de  passa^ers  i  bord  et  nne  eargaiaon 
uomposee  d'un  armenient  et  de  mnnitioiis  propres  h  an  vaiaseau  do  guet^re.  Sa  desti- 
nation Stait  Matamoraa,  via  Nassau. 
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Tbe  true  destination  of  both  ships  was  tlie  vicinity  of  tlie  island  of 
Madeira.  There  they  actnally  met,  on  or  about  tbe  21st  of  October ; 
and  there  the  process  of  transfer  of  the  armament  and  tbe  men  was 
etttected  on  the  high  sea. 

Tbis  operation  had  been  conducted  with  a  degree  of  success  exceed- 
ing that  of  the  Georgia,  Even  tbe  vigilance  of  the  consul  of  tbe  United 
States  at  Liverpool  had  resulted  only  in  the  formation  of  conjectures, 
reasonable  in  themselves,  and  partially  well  founded  in  fact,  bnt  unsus- 
tained  by  any  positive  evidence.  That  was  not  obtained  until  the 
return  of  many  of  the  crew  of  tiie  Sea-King,  who  had  refused  to  take 
the  new  departure,  when  it  was  disclosed  to  them  by  tbe  true  com- 
mander of  tbe  vessel,  now  called  tbe  Shenandoah. 

Thus  far  I  have  only  to  repeat  the  observations  I  made  in  tbe  case  of 
the  Georgia.  Placing  myself  in  tbe  position  of  any  neutral  power  pos- 
sessing an  extensive  commercial  marine  and  a  large  number  of  ports, 
it  seems  to  me  that  no  ordinary  degree  of  diligence  could  be  likely  to 
avail  t«  prevent  tbe  execution  of  such  skillfully-contrived  enterprises. 

Her  Majesty's  consul  at  the  port  of  Teueriffe  appears  to  have  done  all 
that  it  was  in  his  power  to  do  in  tbe  premises.  On  the  arrival  of  tbe 
Laurel  at  that  place,  and  learning  the  state  of  tbe  facts  as  given  to  him 
by  the  parties  on  board,  he  prepared  a  careful  report  of  the  same,  and 
addressed  it  to  Earl  Ensaell.  He  also  assumed  the  responsibility  of 
seizing  the  master  of  the  Sea- King,  P.  J.  Corbett,  and  sending  him  home 
for  trial  as  having,  even  though  at  sea,  violated  the  provisions  of  the 
foreign-enlistment  act. 

On  the  26th  of  January,  1865,  Commander  King,  of  Her  Majesty's 
ship  Bombay,  writes  to  Commodore  Sir  W.  Wiseman. 

1  copy  tbe  essential  parts  of  his  letter : 

1.  I  conceive  it  to  be  my  dnty  to  report  to  you  that  a  vessel  of  war 
of  tbe  Confederate  States  of  America  arrived  and  anchored  in  Hobson's 
Bay  yesterday,  the  25th  instant. 

3.  Her  name  is  the  Shenandoah,  a  screw-vessel,  &c. 


La  Txaie  destination  des  deux  navires  ^tuit  les  paracres  de  I'Ue  de  Mad<:re.  lis  a'y 
renoODtrferent  effcctiTement  vera  le  31  octobre,  ^t  ils  prooediireiit  an  transfort  de  I'arnie- 
ment  et  des  hommes  en  haute  mer. 

Cette  op6ration  avait  6t6  oondnite  avec  un  de^^  de  siioc^a  qui  dSpatisait  mOme  celni 
du  Georgia^  MSme  la  vigilance  dn  oonaul  des  Etata-Unis  4  Liverpool  n'avait  abonti 
qu'ik  des  coDJeotnres,  raisonnablea  en.  elles-mSmes,  et  en  partie  bien  fondles  en  fait, 
mals  Don  appay€es  d'ancnne  prenve  positive.  Une  preuve  de  cette  nature  ne  fut 
obtenue  qn'ait  retonr  de  pluaieurs  des  liommea  de  I'^quipage  dn  Sea  King,  qni  avaient 
refas4  de  aigner  la  nouvnl  engagement  qunud  oeini-ei  leur  avait  ^t£  r^v^M  par  le  vrai 
conimandant  du  vaisaeaii  nonim^  d^s  lora  le  Shenaudoali. 

Jusqu'ici,  je  n'ai  qn'a  tfipSter  les  observations  que  j'ai  faites  dans  le  oas  du  Georgia. 
En  me  pla^ant  dans  la  position  d'une  puUsaoce  neutre,  poss^d»nt  nne  marine  uoni- 
marctale  ^tendue  et  un  grand  nombce  de  ports,  il  me  senible  qn'aucaue  diligence  ordi- 
naire n'aurtut  piobablement  sufB  pour  emptelierl'es^cutiond'eutreprises  si  liabileoieut 
condnites. 

Le  consul  de  sa  MnjestS  da  port  de  Tfinfiriffe  eemble  avoir  fait  tout  ce  qu'il  ^tiut  en 
son  pouvoir  de  faire  dans  ees  ciroon stances.  X  Varriv^e  da  Laurel  dans  ce  lieu,  ot  en 
apprenant  I'^tat  des  faits,  comjne  les  lui  dirent  les  personnes  h  bord,  uon-serlement  il 
enpr^parann  rapport  soignenx  adress^  an  Comte  Russell;  il  assunia  anssi  la  I'espon- 
sabi1it«  de  saiair  le  capitaine  du  Sea  King,  P.  I.  Cocbett,  et  de  I'envoyer  en  Angleterre 
pour  y  Stre  jug6  oonime  ayant  viol^,  qnoiqae  en  pleino  mer,  la  fordgn^eiilislmeat  act. 

Le  ^Janvier  1S65,  le  commandant  King,  du  vaiaaeau  de  sa  Mi^est^  le  Bombay,  k 
Hobson's  Bay,  6;rit  au  commandant  Sir  W.  Wiaeman.  Je  copie  les  parties  eaaen- 
tiellesdesa  lettre: 

"  1.  Je  crois  qu'il  est  de  mon  devoir  da  vona  rapporter  qu'un  vaiaaeau  de  guerre  des 
€tata-coQf^^rSs  d'Am^riqne  arrivaet  Jeta  I'anore  d  Hobson'a  Bay  bier,  le  35  courant. 

"  3.  Son  nom  est  le  Shenandoah,  vaisseau  .^  b^lice,  etc. 
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i.  Her  armament  consists  of  eigbt  guns,  viz,  four  S-iiich,  (English,) 
two  33-pounder8,  (Whitworth,)  and  two  12-pounder8,  intended  more 
especially  for  boat  service. 

5.  The  crew  at  present  consists  only  of  seventy  men,  though  her 
proper  complement  is  one  hundred  and  forty ;  the  men  almost  entirely 
are  stated  to  be  either  English  or  Irish. 

8.  The  ship  appears  to  be  iu  good  order,  her  officers  a  gentlemanly 
set  of  men,  ia  a  uniform  of  gray  and  gold ;  but,  from  the  paucity  of  her 
crew  at  present,  she  eaunot  be  very  efficient  for  fighting  purposes. 

9.  Leave  had  been  asked  by  the  commander  for  permission  to  coal 
and  repair  machinery,  &c. 

It  is  to  be  noted  here  that,  from  the  statements  made  by  this  officer, 
it  appears  he  had  au  opinion  clearly  formed  that,  in  the  condition 
this  vessel  was  in  at  the  time  she  arrived  in  port,  and  with  such  a  limited 
crew,  she  could  not  be  efficient  as  a  tigbting  ship. 

The  application  madn  by  the  master  of  the  Shenandoah  to  the  gov- 
ernor of  the  colony,  Sir  C.  H.  Barling,  was  in  these  words : 

I  have  the  honor  to  announce  to  your  excellency  the  arrival  of  the  Confederate  States 
steamer  ShenaDdoah,  umler  my  couioiand,  in  Port  Philip  this  afternoon,  and  also  to 
coniojunicate  that  the  stea-pcr'a  machinery  requires  repairs,  and  that  I  am  in  want  of 


It  is  to  be  noted  that  the  object  here  mentioned  was  to  get  to  sea, 
without  the  specification  of  any  port  of  destination. 

On  the  2Cth  of  January,  Mr.  Francis,  commissioner  of  trade  and  cus- 
toms, by  direction  of  the  governor,  Sir  Charles  Darling,  addressed  a  letter 
to  the  commander,  Waddell,  of  which  the  essential  part  is  as  follows: 


"  4.  Son  armement  consis 
deux  de  trentc-deus  Whitw 
vice  des  embarcations. 

"  5,  L'^q^nipage  n'est  maintenant  o 
iloive  fitre  de  cent  ciuaraute ;  lea  1 
irlaudais. 

"8.  Le  vaisseau  bon  paralt  eu  fitre  fitat;  les  offloiera  sout  un  corps  d 
commeil  fant,  en  uniforme  f;ris  etor;  niais  ii  cause  du  petit  nombre  de 
d't^qnip^e  en  ee  moment,  il  no  pent  pas  6tre  bien  capable  do  se  battre. 

"  9.  Permission  a  ^t^  demandee  par  le  commaadaat  de  faire  du  charbon  et  de  r^paror 
sa  niacliiue,"  etc. 

II  fant  remarquer  ici  que,  d'aprfea  les  renseignements  donnfis  par  oet  officier,  il  paralt 
que  son  opinion  €tait  Detteiflent  formiSe  que,  dans  I'^tat  oil  6tml  ce  vaisseau  A,  I'^poqne 
oil  11  arriva  dans  le  port,  et  avec  un  Equipage  si  pen  noinbreax,  il  u'lStait  pas  capable 
de  jouer  le  r61e  d'un  vaiasean  de  comhat. 

La  demande  faite  par  le  capitaine  du  Shenandoah  an  gonvetnenr  de  la  colonic,  Sir 
C.  H.  Darling,  ^tait  confue  dans  ces  termes ; 

"  J'ai  I'honneurd'annoncerivotre  excellence  I'arriv^e  du  steamer  des  ^tata-confSd^rfis 
le  Shenandoah,  sous  mou  commandement,  ii  Fort  Philip,  cette  apr^s-midi,  et  an»9ide 
communiqiier  que  sa  machine  esige  des  reparations  et  que  j'ai  hesoin  ile  charbon. 

"Je  desire  que  votre  excellence  m'accordo  la  permission  de  faire  les  reparations 
ni^cessairea  et  les  prAvlslous  de  charbon  pour  que  je  pulsse  preudre  la  mer  le  plus  tOt 
possible." 

II  font  remarquer  que  le  hut  ici  meatiottui  ^tait  de  prendre  la  mer,  sans  indiqner 
auoun  port  de  deatination. 

Lo26  Janvier  M.  Francis,  commiasaire  du  commerce  et  des  douanes,  aur  I'ordre  dn 
^ouverneut,  Sit  Charles  Darling,  adressa  une  lettre  an  commandaut  Waddell,  dontla 
partie  essentielle  est  comme  il  suit : 

"En  reponse,  j'ai  refu  pour  inatrnctions,  de  Sir  Charles  Darling,  de  vous  dire  qu'il 
est  dispose  h  acoorder  les  reparations  necessaices  au  Shenandoah,  et  I'approvisionne- 
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Bel  teinK  at  onco  proceeded  with,  and  tliat  tlie  necessary  directions  have  Ijueii  giviai 
(Kjcoi'dingly. 

At  tbe  same  time  Mr.  Francis  eominunicated  to  this  officer  a  copy  ot 
the  general  orders  of  the  Dalie  of  Newcastle,  in  regard  to  what  is  called 
the  twenty-foar  hours  rule,  and  likewise  those  embraced  in  a  letter 
of  Ejirl  Eassell  to  the  Date  of  Newcastle,  of  the  3Ist  Ja,iMiarj',  1862, 
covering  regulations  applicable  to  all  questions  ordinarily  arising  out  of 
the  arrival  of  similar  vessels. 

On  the  26th,  the  27th,  and  28tli  of  January,  Mr.  Blancliard,  tlie  consul 
of  the  United  States  at  Melbourne,  addressed  to  Six  Charles  Darling 
three  successive  letters,  protestiug  against  the  recognition  of  this  vessel 
as  belonging  to  a  belligerent,  on  the  ground  of  her  origin,  her  conver- 
sion at  sea,  and  her  actual  condition. 

On  tlie  30th  of  January,  bis  excellency  states  to  tiie  council  of  the 
colony : 

That  he  hail  replied  Ui  tlie  United  States  ooiisat  to  tlie  eft'dot  that,  having  given  an 
attentive  eonsideration  to  his  letter,  and  having  conanlted  with  the  law-officers  of  tlie 
Crown,  he  had  come  to  the  decieioH'that  the  Rovermueut  of  this  uolony  were  honnd  to 
tieat  the  Sheniindoah  as  »  ship  of  war  belongiug  to  a  hulLigerent  power. 

His  excellency  tlien  cousnlta  the  couucil  on  the  only  point  upon  which  he  thonght 
any  doubt  couI<l  arise,  viz,  whether  it  would  be  expedient  to  call  npon  the  lientenant 
oomtaanding  the  Shenandoah  to  show  his  commission  from  the  ^vernmeutof  tlie  Con- 
federate States,  authorizing  him  to  take  command  of  that  vessel  for  warlike  putposes. 

After  a  brief  coiisultation,  a  majority  of  his  advisora  tender  their  opinion  that  it 
would  not  be  expedient  to  do  so. 

I  do  not  find,  on  the  part  of  Her  Majesty's  government,  any  notice  of 
this  decision  among  the  papers  before  us.  Thus,  ili  appears  that 
once  more  it  had  been  determined  to  sanction  a  proceeding  known  to 
have  been  executed  in  defiance  of  the  laws  of  Great  Britain,  and  of  the 
pledges  of  the  government  to  maintain  a  strict  neutrality  in  the  contest. 
The  principle  that  success  sanctions  a  fraud  had  again  been  ratified 
under  circumstances  which  could  not  fail,  and  did  not  fail,  to  entail  npon 
Its  supporters  the  heaviest  kind  of  responsibilities, 

ment  do  charbon  du  vaissean,  anqiiel  on  pent  proc^der  do  suite,  et  qne  lea  ordres  neoes- 
saires  ont  6t4  doun^s  en  consequence.'' 

En  mSme  temps,  M.  Francis  communiiiuait  ^  cet  offlcier  wx  esempliure  des  ordres 
g^^raux  du  due  de  Newcastle  aur  ce  qn'on  appelte  la  r^gle  des  vingt-qiiatre  heores,  et 
aasei  ceux  conteuas  daus  une  lettre  du  Comte  Russell  an  duo  de  Newcastle,  dn  31  Jan- 
vier 1S63,  reufennaut  des  regies  applioables  it  toutes  les  questions  (lue  soulevait  ordi- 
uairement  I'arriv^e  de  vaisseaux  seniblable^. 

Le  Sf>,  le  27  et  le  S3  Janvier,  M.  Blanchard,  consnl  des  £tats-Uuis  il  JUolbouruc, 
adresaa  k  Sir  Charles  Darliog  trois  lettres  snccessives,  protestaut  centre  la  reconnais- 
sance de  ce  vaisscan  comnie  appartenant  il  un  belligi^rant,  it  cause  de  scm  origine,  de  sa 
transformation  en  mei  et  de  sa  condition  actuelle. 

Le  30  Janvier,  son  excellence  expose  eu  conseil  de  la  colonie : 

"Qu'il  avait  repondu  an  consul  des  fitats-Unis  eu  substance,  qu'ayant  donne  une 
attention  s&iense  il  ces  lettres,  et  ayaut  consulte  les  'law-officers'  de  lacouronne,  il 
av^t  d<Scid€  qne  le  gonveruement  de  cetto  colonie  ^tait  oblige  de  traiter  le  Shenandoah 
eomme  vaisaeau  do  guerre  appartenant  il  un  pouvoir  belltK^ant. 

"  Son  excellence  consults  alors  le  couseil  sur  le  senl  point  snr  lequel  il  peusait  qn'un 
doute  pQt  s'^lever,  &  savoir,  s'il  aerait  convenable  d'inviter  le  lieutenant  comoiaudant 
le  Shenandoah  It  moutrer  ,sa  commission  du  gonveruement  des  6tata-coLif6difr£s  I'an- 
toriaant  ^  prendre  le  comniandement  de  son  vaisseau  pour  des  projeta  guerrters. 

"Apriia  une  brJve  delibdration,  une  majority  de  son  conaeil  donna  sou  avis  qu'il  ne 
Bermt  pas  &  propoa  de  le  faire." 

II  ne  Be  trouve  de  la  part  du  gouvemement  de  sa  Majesti!  aucuue  trace  de  cette 
decision  dans  les  documents  qni  sont  devant  nous.  Ainsl  il  paralt  qn'uue  fois  de  pins  on. 
dteida  do  sanctionner  un  acte  connu  poor  avoir  6t6  exiScut^  en  d6fl  des  lois  do  la  Grande- 
Bretagne,  et  des  promesaes  du  gonvernement  de  maintcnir  une  stricte  neutrality  daus  le 
conflit.  Le  principe  que  le  succ^  sanctionne  une  fraude  avait  ^t6  de  nouveau  ratifl^,  dans 
dee  circonstances  qui  ne  ponvaiont  pas  mauquer  et  qui  ne  nianqnbrent  pas  d'attir^ 
sur  HBB  partisans  la  responsabililiS  la  plus  loarde.  ^-,  . 
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For,  in  the  series  of  consequences  tbat  happened  at  Melbourne,  it 
was  no  more  than  natural  to  expect  that  the  parties  guilty  of  the  first 
offense  should  be  likely  to  resort  to  others  of  the  same  nature  whenever 
there  should  appear  that  any  advantages  were  to  be  gained  by  it.  The 
authorities  at  Melbourne  seem  at  first  to  have  acted  as  if  the  baptism 
of  the  vessel  into  a  new  name  had,  in  their  eyes,  washed  it  white  of  all 
its  past  sins.  They  were  destined  to  learn  a  different  lesson,  but  nobody 
seems  to  have  repented,  with  the  exception,  perhaps,  of  the  governor 
himself,  whose  latest  significant  declaration  on  that  subject  1  shall  have 
occasion  to  notice  hereafter.' 

Tlie  application  of  the  insurgent  ofBcer  Waddell  for  leave  to  make 
repairs  and  get  supplies  was  made  on  the  25th  of  January.  Five 
days  passed,  and  he  had  just  discovered,  from  an  examination  made  by 
a  diver,  that  repairs  were  necessary  under  the  watier-line,  which  would 
require  that  the  vessel  should  be  placed  on  the  government  slip,  there 
to  continue  not  more  than  ten  days.  Meanwhile  he  had  not  yet  be- 
thought himself  to  give  to  the  authorities,  who  had  requested  it,  any 
report  as  to  the  quantity  and  the  nature  of  the  supplies  which  he 
desired. 

Thus  delays  were  interposed,  for  one  reason  or  other,  until  the  18th  of 
February,  when  the  vessel  sailed. 

The  commander  had  iu  this  way  managed  to  secure  a  period  of  tweuty- 
three  days,  during  which  time  he  could  set  in  operation  the  means  of 
starting  on  his  projected  expedition  in  an  effective  manner. 

It  should  here  he  observed  that,  in  all  his  movements,  he  was  much 
favored  by  the  almost  universal  sympathy  of  the  residents  at  Melbourne 
and  the  colony.  Whatever  he  could  ask  that  was  permissible  they 
would  enthusiastically  furnish.  Whatever  he  dared  to  do  that  was  not, 
they  were  indisposed  to  perceive  or  to  disclose. 

Under  these  circumstances,  there  cannot  he  a  doubt  that,  during  all 


Car,  dana  la  Bririe  des  effcta  r|ui  se  produiaaient  A  Melbonme,  il  n'etait  que  natnrel 
d'attendre  que  les  personaes  coupablea  de  cette  offense  il  I'origine  recoumtieiit  probable- 
ment  ih  d'aubres  uiojeDa  He  la  m^rne  nature  toatea  lea  tuia  qu'il  paratbrait  qu'un  bat 
utile  pouTrait  6(re  atteiut  de  cette  mauiiire.  Lea  antoritls  de  Melbourne  aeniblent 
d'abord  avoir  agi  comine  si  le  baptSme  de  ce  vaiseeau  d'un  conveaa  nom  I'uvait  purifi^ 
de  tons  3«8  p^clit^a  paaa^a  it  leura  yeux.  Le  deetia  aralt  uue  autre  le^on  it  lenr  appren- 
dre,  tuais  peraonne  ne  aemble  s'Stre  repeuti,  it  I'exoeption  peut-Stre  dn  fpraverneur  Ini- 
uiunio,  doiit  j'aurai  occasion  de  meulioaner  ci-apt^  la  deruiitre  diSclaration  sigDifi- 

Lademande  deroffieierinsiirK^,  Waddell,  qu'il  Inifftt  permia  de  fairedea  rf!paratioiia 
et  d'obteoir  dea  provisioua,  fiit  taite  le  25  Janvier.  Cinqjoura  sep3S«i^reiit,et  il  vennit 
de  d^onvrir,  par  an  oixaumn  fait  par  nn.  plungeur,  que  des  reparations  dtaieut  n^ces- 
eairea  aoag  la  ligne  de  flottaiaoii,  ce  qui  exigerait  que  le  vaisseauflltplac^  »nt  le  berdu 
goaveroement  pour  n'y  rester  que  dix  jonra.  En  attendant,  il  n'avait  pas  encore  songfi 
ifc  doDuer  aui  autoritSs,  qui  I'avaient  demand^,  an  rapport  aur  la  quantity  et  la  nature 
des  sabsidea  qu'il  dfeiruit. 

Ainsi  des  d^lais  interviuront,  pour  une  raisou  oa  pour  uue  autre,  jiiaqu'nu  13  Kvrier, 
oil  le  vaissean  partit. 

Le  commandant  avait  manoeuvrii  de  cette  fapon  pour  s'assvirer  nne  p6riode  de  vingt- 
trois  jonra,  pendant  laquelle  il  put  mettre  it  ex^utioa  lea  uoyena  de  partir  pour  bo:i 
ex[ii^xlition  projet^  d'aue  maiiiere  effective. 

I!  faut  remarquer  ici  que  dans  toua  cea  mouvementa  il  fut  extrSmemeut  favoriaS  par 
la  sympatbie  presque  auiveraelle  de«  liabitaata  de  Melbonme  et  de  la  colonie.  Qum 
qu'il  deniandflt  dechoses  permises,  ils  voulaientbien  lesluifonrniravec  enthouaiaame. 
Qooi  qu'il  ositt  faire  d'injustc,  ils  u'^taienlr  pas  disposiSs  a  le  voir  ni  h  le  d^couvrir. 

Hans  ces  ciri;on stances,  on  ne  pent  doubter  que,  pendant  tout  cet  iuCervalle  de  temps. 


'  Britisli  Appendix,  vol.  i,  p.  72-2. 

H,»»db,  Google 


202  ARISITRATION    AT    GENEVA. 

this  interval  of  time,  he  was  coaatantly  busy  in  secretly  obtaining  addi- 
tions to  his  crew.    This  was  indispensable  to  liis  ulterior  operations. 

Had  the  matter  depended  on  the  energy  of  the  authorities  and  popu- 
lation of  Melbourne  alone  to  prevent  this,  he  would  have  had  all  he 
wanted  without  a  word  of  notice.  Unluckily  for  him,  be  found  the 
consul  of  the  United  States,  Mr.  Blanehard,  on  the  watch  to  cheek  and 
expose  his  proceedings  by  all  the  means  in  bis  power.  Oq  the  lOth  of 
Jfebroary,  that  ofdcer  addressed  a  letter  to  the  governor  inclosing  the 
deposition  of  John  Williams.  In  it,  this  witness  affirmed  that,  on  the 
Monday  previous,  there  had  been  fifteen  or  twenty  men  concealed  in 
different  parts  of  the  ship,  who  had  gone  on  board  since  her  arrival 
sixteen  days  before. 

This  statement  it  is  material  to  connect  with  a  part  of  the  report  made 
by  Captain  Payne  to  the  authorities  on  that  same  day.  He  had  been 
instructed  to  make  a  careful  examination  of  the  vessel.  In  his  report 
he  has  this  passage : 

Tbere  appears  to  be  a  mystery  about  her  forehold,  for  tlie  foreman  of  tlie  patent  slip, 
■when  asked  to  go  down  to  that  spot  to  measure  lier  for  the  cradle,  was  iufornied  be 
eould  not  get  to  the  skin  at  that  plaee.  The  hatches  were  always  kept  on,  and  the 
foreman  states  that  he  was  informed  they  had  all  tbeir  staff  there.'. 

Another  witness,  obtained  by  Mr.  Blanehard,  named  Walter  J.  Mad- 
den, testified  that,  when  he  left  the  vessel  on  the  7th  of  February, 
"there  were  men  hid  in  the  forecastle  of  the  ship  and  two  working  iu 
the  galley,  all  of  whom  came  on  board  of  said  vessel  since  her  arrival 
in  that  port ;  that  the  officers  pretend  they  do  not  know  that  said  men 
are  so  hid." 

On  the  14th  of  February  Mr.  Blanehard  sent  another  deposition,  of  a 
man  named  Herman  Wicke,  specifically  naming  one  person  as  having 
■come  on  board.    These  are  his  words : 


il  ue  ffit  constamment  it  I'teiiTre  pour  ohtenir  secrfetement  una  angmentation  coneidfira- 
hle  de  son  ^uipage.    Ceci  ^tait  iudispensable  pour  sea  operations  uIti5riearo8. 

S'il  edt  ddpendtt  de  I'^nergie  des  autoritfe  et  de  la  population  de  Melbourne  seule. 
meut  de  I'emp6cher,  il  aurait  eu  tout  ce  dont  il  avait  besoin  sans  na  mot  de  critique- 
Matheurensement  poor  lui,  il  trouva  le  consnl  des  £ta(s-Unis,  M.  Blanehard,  aas 
a^uets,  pour  r^priiner  et  pour  d^voiler,  par  tons  les  mojens  en  son  pouvoir,  ses  pro- 
ciMs  ill<!gaus.  Le  10  f^vrier,  il  adressa  nne  lettre  au  goaverneur,  tenferrnant  la 
deposition  de  John  Williams.  Dans  celle-ct,  ce  t^moin  aifirmait  que  le  lundi  prece- 
dent il  y  avait  eu  qatnze  ou  viogt  hommes  ca«h6s  dans  differentee  parties  du  vaisseau, 
qui  etaient  allees  h  bord  depuis  son  arrivde,  seize  jours  auparavant. 

II  est  essentie!  de  rapptocher  cette  aEBrmation  d'un  paragraphe  d'un  rapport  fait  ce 
mfime  joar  par  le  capitaine  Payne  aus  aatorit#s.  11  avait  refu  I'ordre  d'esaminer 
soi^eascDient  le  vaisseau.    Dana  son  rapport  se  trouve  ce  passage : 

"II  semble  qu'il  y  a  nn  mystfere  fk  regard  de  sa  cale  d'avant,  cor  le  contre-mall.re  du 
ber  patente,  lorsqu'on  lui  demanda  d'y  "eseendre  poor  le  mesurer  en  vne  de  le  mettre 
sur  le  berceau,  fat  inform^  qu'il  ne  pouvait  pas  amver  jnsqu'i  la  eoque  en  cet  eudroit. 
lies  panneaux  de  I'eooutille  etaient  tonjours  fetm&i,  et  le  contre-maStre  depose  qu'on 
lui  a  dit  qn'ils  y  avaient  toutes  leurs  afiaires." 

Un  antre  tSmoin,  tronvfi  par  M.  Blanehard,  nommfi  Walter  G.  Madden,  deposa  que 
loTsqn'il  qaitta  le  vaisseau,  le  7  fevrier,  il  y  avait  des  bonimes  caches  dans  le  gaillard 
d'avant  du  vaisseau,  et  deus  qui  travaillaient  dans  la  cuisine ;  tons  ils  etaient  venus  ik 
bord  dn  dit  vaisseau  depuis  sou  arrtv^e  dans  ce  port;  que  les  otVcicrs  pr^tendent  ne 
pas  Bavoir  que  ces  dits  hommes  soient  aiosi  eachfe. 

Le  14  fevrier,  M.  Blanehard  en voya  une  autre  deposition  d'unhommenomme  Herman 
Wicke,  iodiquant,  par  son  nom  apecialement,  une  personne  comme  etant  venue  a  bord. 
Voici  ses  paroles : 

"  Les  rations  ii  Hobson's  Bay  sont  servies  par  le  capitaine  d'armes  qui  les  donno  an 

■quartier-maltre  Vicking,  et  ce  dernier  les  porte  a  la  cuiaine  pour  y  Stre  ciiites  par  un 
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nook  known  1.';  the  uame  Df  Charley ;  thatsMd  cook  Charley  waa  not  ou  board  the 
Shenandoah  on  her  arrival  in  the  bay ;  he  went  on  board  since  her  arrival,  and  he 
told  me  he  wonld  join  the  ship  as  cook ;  that  he  dated  not  to  do  it  in  port,  but  that  he 
would  do  it  when  proceeding  outwai'ds;  that  I  also  saw  said  cook  take  rations  to  a 
nomber  of  men  concealed  in  the  forecastle,  who  went  on  board  since  her  arrival  iu 
Hobson's  Bay. 

This  testimony  was  laid  before  tlie  law-officers,  who  deemed  tlio  first 
depositiou  by  itself  sufficioDt  evidence  to  lay  informations  against  the 
man  enlisted,  and  this  appears  to  have  prompted  the  coancil,  not  to 
take  any  proceedings  against  the  commander,  but  to  direct  an  inquiry 
to  be  made  when  he  would  be  ready  to  go  away.^ 

It  was  the  tempted  on  which  indignation  was  to  be  expended.  The 
true  cause  of  the  violation  of  law  was  to  go  his  way  in  peace. 

Ou  the  heels  of  this  information  came  a  report  from  the  police  depart- 
ment that  twenty  meu  had  been  discharged  from  tlie  vessel  since  her 
airival  in  port. 

If  this  report  was  correct,  then  her  crew,  according  to  the  report  of 
Captain  Payne,  mnst  have  been  reduced  to  flftj'  men. 

On  such  a  basis  she  eonld  scarcely  have  ventured  on  any  hostile 
cruise.  It  seems  tolerably  plain  that  the  object  of  snpplying  this  defi- 
ciency was  kept  in  view  from  the  first. 

The  detective  proceeded  to  state  that  the  captain  intended  to  ship 
forty  hands,  to  be  taken  on  during  the  night,  and  to  sign  articles  wlten 
outside  the  He^ds,  He  wanted  foreign  seamen  only ;  but,  if  English 
were  to  be  taken,  they  must  assume  a  foreign  name. 

Further  information  from  other  sources  given  on  the  same  day  raised 
the  number  of  meu  actually  engaged  to  sixty. 

It  thus  appears  that  the  authorities  at  Melbourne  were,  as  early  as 
the  13th,  fully  apprised  of  what  was  the  movement  of  the  commander, 
and  in  a  situation  to  adopt  energetic  measures  of  prevention,  if  they 
shoald  think  proper. 

cuisinier  connu  sous  le  nom  de' Charley';  le  dit  cuisinier  'Charley'  n'^tait  paa  i. 
bord  dn  Shenandoah  it  son  arriv^e  dans  la  baie ;  il  vint  ii  bord  depuis  son  arriv^e  et  me 
dit  qn'il  vonlait  prendre  du  service  snr  le  vaissean  comme  cuisinier ;  qu'il  n'osait  pas  le 
fairo  dans  le  port,  mais  qu'il  le  ferait  lotsc[ne  le  vaissean  eortirait.  J'ai  vn  aussi  le  dit 
cuisinier  porter  dea  rations  il  dea  homnies  cachfei  dans  le  gaillard  d'avant,  qui  vinrent 
ii  bord  depuis  son  arriv^  a  Hohson's  Bay." 

Ce  t^moignage  fnt  soumis  ans  "  law-officers,"  qui  Juff^rent  la  pvemifere  deposition 
prenve  suffisante  par  elle-mSme  ponr  d<5ceraer  ua  mantUt  d'arrat  contte  les  hommes 
enrfilfis,  et  ceoi  paralt  avoir  engagfi  le  conseil,  non  pas  il  prendre  ancune  mesure  contre 
le  commandant,  mais  h  ordoner  qu'une  eaqu&te  mt  faite  ponr  savoir  quand  11  serait 
pr6t  ik  partir. 

Ce  fnt  snr  cenx  qui  avaient  St^  sfiduits  que  I'indignation  dev^t  se  dfiveraer ;  le  veri- 
table auteur  de  la  violation  de  la  loi  devait  s'en  aller  en  paix. 

Immediatement  apr^s  ce  mandat  d'arrgt,  vint  nn  rapport  du  d^partement  de  police, 
que  viugt  hommes  avaient  quitte  le  vaissean  depnia  aon  arrivfe  dans  le  port. 

Si  ce  rapport  etait  exact,  son  6qnipage  aiora,  d'apr^  le  rapport  du  oapitaine  Payne, 
doit  avoir  6t6  rfidnit  ik  ciuqnante  hommes. 

Sur  une  telle  base,  il  poovait  it  peine  s'aventurer  dans  aucnne  eroisifere  hostile. 

L'agent  tie  police  dit  ensuite  que  le  capitaine  se  proposa  de  recruter  C[uarante 
hommes,  qui  devatent  monter  ilbordde  nuit  et  signer  les  engagements  qaand  ils  serai; 
ent  horsdea  "Beads."  II  nevoulait  quedes  marius etraugets,  mais,s'il  fallait  prendre 
dea  Anj^lais,  cenx-ci  devaient  adopter  nn  nom  stranger. 

Des  reaseignements  ulterieura,  d'antres  sources,  donnas  le  m£me  jour,  eievaient  la 
Bombre  des  hommea  elfectivement  engages  fk  soisante. 

II  paraSt  ainsi  que  les  autorit^s  de  Melbourne  6taieot,  dfes  le  13,  pleinement  Informees 
de  ce  que  faisait  le  commandant,  et  en  etat  d'adopter  des  raesures  de  prevention,  si  elles 
Jojugeaientconvenable. 
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The  only  measure  which  appears  a«taally  to  have  been  taken  was  to 
issne  a  warrant  against  the  man  Charley. 

The  officer  charged  with  the  warrant  proceeded  to  the  steamer  in 
which  tlie  man  was  supposed  to  be.  The  commander  was  not  on  board. 
The  officer  next  in  charge  at  once  refused  to  give  hiiu  any  assistance, 
and  forbid  his  going  over  the  ship. 

The  next  day  he  returned,  and  applied  to  the  commander  himself. 
That  officer  is  reported  to  have  used  these  words :  "  I  pledge  yon  my 
word  of  honor,  as  an  officer  and  a  gentleman,  that  I  have  not  any  one 
on  board,  iior  have  I  engaged  any  one,  nor  will  I  while  I  am  here." 

How  ia  this  evidence  to  be  reconciled  to  all  the  previous  testimony, 
and  the  suspicious  circumstance  mentioned  by  Captain  Payne  f 

The  rest  of  the  evidence  of  the  boarding-officer  is  quite  important, 
though  not  essential  to  transfer  to  this  paper.  The  whole  is  accessible 
in  the  first  volume  of  the  Appendix  to  the  British  Case.  The  issue  of 
the  application  was,  that  the  commander  absolutely  refnsed  to  let  the 
officer  look  over  the  ship  for  himself.  On  a  second  demand  of  a  more 
pressing  kind,  he  again  refused,  and  added  that  "  he  would  fight  his 
ship  rather  than  allow  it" — a  threat  as  abanrd  in  his  then  situation  as 
it.  was  offensive  to  the  authorities  of  the  colony. 

The  governor  in  council,  on  receiving  the  news  of  this  open  defiance  of 
all  recognized  authority,  at  once  took  notice  of  it  by  issuing  a  prohibi- 
tion to  all  the  subjects  of  the  colony  of  giving  further  aid  or  assistance 
to  the  vessel  then  on  the  slip,  which  practically  exemplified  in  an  instant 
the  folly  of  the  insurgent  officer's  proceeding. 

Had  the  authorities  persevered  in  this  course,  it  is  altogether  likely 
that  the  commander,  Waddell,  would  have  ultimately  been  compelled  to 
abandon  all  his  schemes  of  illegal  outtit,  and  with  it  perhaps  the  enter- 
prise he  was  meditating. 

Unfortunately,  they  listeneAi  to  weaker  coansels.  They  appealed 
to  the  officer  to  reconsider  his  determination.  The  letter  containing 
this  appeal  was  delivered  to  him  on  the  evening  of  the  IJ^th.    He  an- 


La  aenle  mesure  qai  semble  avoir  416  prise  effeotiveniBiit  fiit  de  (Idcetner  un  muHiIat 
d'arrSt  contro  "  Charley." 

I/olficiet  charfj.l  du  maadat  ae  rendit  an  steamer  oil  I'liomme  iStait  suppoa<;  ttre.  La 
commandaiit  n'etait  pas  il  bord.  L'officier  en  charge  an-dessous  de  lai  refuaa  do  snite 
de  Ini  aider  eu  aucune  raaniiire,  et  liii  ddfeudit  de  uionter  siir  le  vaisaean. 

Le  lendemain,  il  rovint  et  s'adreasa  aa  ooininanilant  lui-mSiiie.  On  rapporte  qne  oet 
offleier  ditcea  mots;  "Jovoaa  dDDDemapatoted'tionueur  d'oflicier  et  de  sentilnonime 
line  je  n'ai  peraonne  i  bord,  que  jo  n'ai  engagd  personiie  et  <iue  je  n'eugagorai  porsonae 
pendant  que  je  serai  ici." 

Commeiit.aceorder  cette  prenve  aveo  tontle  temoigoaga  pnSciideiit,  etaveo  lea  oireon- 
etanc^s  enspectes  mentiunndes  par  le  capitaiue  Payne  I 

Le  reste  dn  ti^uioignage  de  I'offleier  iini  alia  il  bord  est  tr^-iinpoitant,  qnoiqu'il  ne  soit 
paseasentieldel'introduire  iei.  Onpeut  trouverle  tout  dans  lo  premier  vuluiiledel'ap- 
pendic«  da  "  British  oaae."  Le  ri^nltat  de  la  deiuande  fnt  qne  le  coinniandant  rufnan 
absolumenl  de  perraettre  il  I'agent  de  ohercUer  snr  ie  vaiBseau  par  lai-mSnie.  A  iino 
eeconde  demande,d'nne  nature  plua  instante,  H  rofuaa  ile  nonveaii  et  njouta;  "Qu'il 
livrerait  bataille  pliitflt  qne  de  le  permettre ;"  menace  anaai  absnrde,  dans  sa  aitnation, 
•qa'offenaaute  envers  les  antoiit^  de  la  colonie. 

Le  goQverneur,  en  conseil,  en  recevant  la  nouvelle  de  ce  dfifi  onvert  de  tonte  autorit6 
leconnne,  en  prit  note  de  auito,  en  ^mettant  une  ddfeuse  H  toua  lea  snjets  de  la  colonie 
de  dooncr  aucnne  aide  on  assistance  nltSrience  aa  vaisseaa,  alors  snr  le  ber,  oe  qni 
montrad'une  mani^re  pratique,  en  nn  instant,  la  foliede  la  conduite  del'offloier  insDrg^. 

Si  les  antnrit^  avaient  peradv^d  dans  cette  maniitre  d'ogir,  il  est  probable  que  le 
commandant  Waddell  anrait  6t6  enfin  fore6  d'abandonner  tons  ses  plana  d'^iiipement 
illdcal,  et  avec  cela,  pent-Stre,  I'entreprise  qn'll  m^itait. 

Malbeureusement,  ils  prSt&rent  I'oreille  k  des  couseils  plus  fiiiblea.  Ha  en  nppel^rent 
il  i'offlcier  ponr  qti'il  riSfldchlt  sor  aa  ddtermination.  La  lettre  eontenant  eette  invita- 
tion lui  fut  remise  le  aoir  da  14.    II  y  rdponilit  en  protestant  oontre  l^-abstacles  diiia 
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swere*!  it,  protesting  against  tlie  obstnictioQ  thus  put  in  liis  way.  Tlie 
Gxsb  sentence  is  all  that  is  material  in  this  conuectioii.  It  is  in  these 
words : 

"I  bave  to  inform  liis  excellency  tlie  govercior  thattlic  exeontion  of  the  warrant  wa.s 
not  refused,  aa  uo  aiicll  pBrson  as  tbo  oaii  tliereiu  speoiliBd  was  on  board." 

There  were  t^vo  falsehoods  in  this  sentence.  The  reason  assigned 
could  not  explain  the  fact  of  the  refnsal.  Scarcely  was  the  letter 
placed  in  the  hands  of  tlie  messenger,  when  the  attention  of  the  water- 
polieo  was  attracted  to  the  fact  that  fonr  men  were  leavin  g  the  Shenan- 
doah in  a  boat  pulled  l>y  two  watermen.  They  were  headed  of!'  and 
arrested.  And  then  it  was  discovered  that  the  man  Charley,  so  posi- 
tively alleged  not  to  have  been  on  hoard,  was  one  of  the  four. 

Yet,  strange  as  it  may  seem,  the  fact  of  this  discovery  of  a  clear  vio- 
lation of  the  foreign-enlistment  act  was  communicated  to  the  perpe- 
trator in  a  letter  which,  hy  way  of  compensation,  announced  to  him  that 
the  injunction  upon  British  subjects  to  withhold  all  aid  to  his  vessel  was 
thenceforth  taken  ofi^. 

The  reason  assigned  forthis  change  of  policy  was  that,  in  the  sitaation 
of  the  vessel  on  the  slip,  a  sudden  storm  might  endanger  its  safety,  and 
in  that  event  the  authorities  would  be  made  responsible  for  the  conse- 
quences of  their  order. 

It  was  a  suggestion  skillfully  made  to  attain  its  purpose,  and  it 
alarmed  the  governor  enough  to  indu(;e  him  to  withdraw  his  prohibition. 

The  reply  of  the  commander  is  at  once  fawning,  insolent,  and  untruth- 
ful. He  thanks  the  governor  for  his  observance  of  the  rights  of  bellig- 
erents, to  which  he  had  done  everthing  to  forfeit  a  claim.  He  disavows 
a  knowledge  of  the  fact  that  the  men  were  there,  though  it  is  clearly  to 
my  mind  the  true  reason  accounting  for  his  absurd  threat  to  fight 
rather  than  to  show  the  interior  of  the  ship;  and,  lastly,  he  vapors  about 
the  disrespectful  and  insulting  tone  used  towards  him,  which  he  should 
take  an  early  opportunity  of  bringing  to  the  notice  of  the  Kichraond 
government. 

ainsi  snr  son  oLemin.  Le  promiur  paragraplie  est  tout  ce  qui  est  utile  sons  ce  r;ipporl, 
II  eat  congu  en  cea  termes: 

"  J'ai  h  informer  son  excellence  le  gouverneur  r[no  I'exf^eutiou  dn  niandat  d'orrSt  n'B 
pas  6t6  refusal  parce  quaucuno  peraoune  Bemblable  !i  celle  ^ui  ydlait  spdeifiiie  u'lStait 

II  y  avait  dens  mensonges  dana  cette  phrase.  La  laisoa  indiqa^o  no  pouvait  pas 
espliqaei'  le  fait  da  refna.  A.  peiue  la  lettre  6tait-nlle  remise  eu  mains  du  messa^rer  que 
rattenttoa  de  la  police  des  eaux  £tait  attir^e  sut  le  fait  que  qnatre  bommea  quittaittat 
le  Shenandoah  dans  un  bateau  condait  par  denx  bateliers,  lis  furent  dovancfia  et 
arrfit^s,  puis  on  d^couvrit  qne  "  Charley,"  si  positivement  diSelarfi  n'avoir  pas  6ti6  ft  bord, 
£tait  an  des  quatre. 

Mais,  quelqu'etcange  qne  cela  pnisse  pataltre,  le  fait  de  cette  d^eonverte  d'une  viola- 
tion mauifeste  da  f»rei§n~e>ilistmeat  ad  fut  curamaniqaiS  aa  coupable  dana  aue  lettre 
qui,  comme  compensation,  lui  annonfa  que  riinonotion  faita  aux  sujets  anglais  de 
s'absteuir  de  douner  aide  ft  son  vaisseau  Itait  desoruiais  retiree.  Ija  raison  indiquiSo 
pone  ce  chaogement  de  politiqne  6tait  que,  ilans  la  situation  dn  vaissean  aur  le  beir- 
ceau.un  oragesiibit  pourrait  lemettreeu danger.  ECdans  cecas,Iea  autoritiS^  seiaieat 
cendnes  responsablea  des  consequences  de  leur  ordre. 

C'^tait  uae  snggestion  hahilament  pi-fiaeut^  pour  atteindre  son  but,  et  ello  alarma 
le  aoaveruenr  assez  pour  Tengager  k  retirer  sa  defense. 

La  feponse  dn  oonimaQdaQt  est  t  la  fois  basse,  iusoleute  et  mensoDgere.  II  remercie 
le  gouverneur  de  son  observation  des  droits  des  bellig^rants,  ajir&s  avoir  tout  fait  pour 
perdre  le  droit  d'y  pr^tendre.  II  ddsavone  tonte  conuaissauce  dii  fait  que  les  hoinmes 
y  fassent,  quoiqu  il  soit  olair  pour  laoi  que  c'cst  la  vraie  raison  qui  pent  espliqiier  son 
absarde  tueuace  de  livrer  bataille  plutOt  qne  de  nioutrer  t'irtt^rieur  du  vaiaseau,  et  eo- 
Qn  il  fait  la  fanfaron  snr  le  tou  iirespectuenx  et  iusultaiit  employ^  ii  son  ^»ard,  qu'il 
saisira  la  premiere  occasion  do  porter  ^  la  counaissunce  da  gouvernement  de  RiohmuDd 
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Simultaneously  with  the  dispatvli  of  this  letter,  this  officer  addresses 
to  the  attorney- general  of  the  colony  the  following  inquiry : 

"  Be  pleased  to  inform  me  if  ibe  Crown  claims  the  sea  to  be  British  wafers  three  miles 
from  the  Port  Philip  HeaU-liah(s,  or  from  a  straight  tine  drawn  from  Point  Lonsdale 
and  Schauch." 

The  audacity  of  this  application  to  that  particular  officer  is  its  most 
marked  characteristic.  The  purpose  of  it  could  scarcely  fail  to  have 
been  penetrated.  It  could  only  have  had  reference  to  the  possibility  of 
taking  on  board  of  his  ship  at  the  nearest  point  outside  of  British  waters 
such  men  as  he  had  already  engaged  to  enlist  with  him.  Tet  the  attor- 
ney-general seems  not  to  have  been  stimulated  by  it  to  take  any  new 
precautions.  He  contented  himself  with  sending  an  evasive  answer 
that  yet  clearly  betrays  his  own  sense  of  the  nature  of  the  inquiry. 

At  this  moment  the  captain  of  the  Shenandoah  had  forfeited  all  pos- 
sible right  to  respect  from  the  authorities,  whether  as  an  officer  or  as  a 
man.  They  were  fully  informed  of  the  fraud  which  had  entered  into 
the  origin  of  his  undertaking.  They  were  enlightened  in  regard  to  his^ 
continuous  efforts  to  violate  Her  Majesty's  laws  in  their  port,  and  they 
were  warned  that  detection  in  one  instance  had  not  availed  to  deter 
him  from  meditating  more.  Yet,  so  far  as  the  papers  before  us  are  con- 
cerned, these  considerations  do  not  seem  to  have  produced  any  other 
effect  than  a  desire  io  get  rid  of  him  as  soon  as  possible  by  supplying 
him  with  all  he  asked. 

The  consequences  were  no  other  than  could  have  naturally  been  ex- 
pected. Ko  vigilance  had  been  exercised  in  jireventingthe  commander's 
operations,  and  the  boats  which  took  out  the  people  who  had  been 
enlisted  beforehand  had  it  all  their  own  way.  There  is  not  a  reasonable 
doubt  that  he  carried  away  from  Melbourne  at  least  twenty-eight  of 
these  men. 

An  attempt  has'been  made  to  draw  a  parallel  between  this  enlistment 
and  that  supposed  to  have  been  made  by  the  commander  of  the  Kear- 
sarge  at  Cork.    But  it  appears  to  fail  in  many  respects,  the  most  impor- 


Si  mill  tan  fiment  avec  I'eJlpSdJtion  de  cette  lettre,  cet  offloier  ailresse  il  I'attorney- 
general  de  la  oolorie  la  question  Buivante: 

"Ajez  la  bont^  de  m'informer  si  la  coiironne  enyisagc  que  la  mer  soit  eaiix  anglaiaes- 
ft  troLs  milks  du  phare  de  Port  Philip  Head,  oa  d'une  Jigne  droits  tiriSe  de  Point  Lons- 
dale et  de  Schancb." 

L'aiK^ace  de  cette  demands,  iL  cet  officier  en  particniier,  est  son  trait  caract^rietiqiie 
le  pins  marqu4.  Le  but  pouvalt  it  puine  maitquer  d'en  £tre  oompris.  EUe  ne  pouvait 
se  rapporter  qn'it  la  possibilitfi  de  prendre  4  herd  de  son  vaiaaeau,  au  point  le  plus^ 
ptoche,horB  dea  eaai  angIai8ea,autantd'hommee  qu'il  en  avait  engage  i  s'enrfller  aveo 
lui.  Et  cepeiidant,  I'attomey-general  ne  semble  pas  avoir  6t6  pouss^  par  oela  4  pren- 
dre ationne  nonvelle  pr^eaotiun,  II  ae  contenta  d'envoyer  une  r^ponse  Evasive  qui 
trnfait  pourtant  clairement  aou  propre  aentiment  sue  la  nature  de  la  demando. 

A  ce  moment,  le  capitaine  d«  Shenandoah  avait  perdu  tout  droit  noasible  au  respect 
dea  auioriti!s,  soit  cotume  offioier,  soit  comme  homme.  Elles  etaient  pleinement 
informfes  de  la  fraude  qui  s'^tuit  introduite  dans  I'orJEiue  de  son  entreprise.  Ellea 
Etaient  ^tairi^a  aur  see  efforts  continus  pour  violer  les  loia  de  aa  Majesty  dans  leur 
port,  et  elies  ^talent  averties  qtte,  euiTiris  une  foia,  11  ne  a'ctait  pas  abatenn  d'ea 
m^ditet  daTautage,  Mais,  autaut  que  les  documents  pJac^s  deyant  nous  s'y  ra^porteut, 
ces  considerations  ne  eeniblect  pas  avoir  produit  d'autre  effet  qu'un  A6aii  d'fitre 
d£bairass6  de  lui  le  plus  tOt  possible,  en  lui  foaraissaut  tont  ce  qn'il  demandait.  Les 
consequences  nefurentpaaautres que  ccllesqnel'onauraitpu  naturellement  attendre. 
Aucnne  'vigilance  n'avait  6t6  excrete  ponr  emp^her  les  operations  da  cominaadant,  et 
les  bateaux  qui  emmenferent  les  hommes  cnrOI^s  auparavant  enrent  le  oheniin  libte.  II 
n'y  a  pas  de  doute  raisonnable  qu'ils  emmenferent  de  Melbourne  au  moins  viu^-huit 
de  ces  hommes. 

On  a  essays  de  tirer  un  parall&le  entre  cet  enrfllement  et  celui  que  I'on  suppose  avoic 
6t6  fait  par  le  commandant  da  Ki^rsarge  it  Corli.    Hais  11  semble  p^cher^ur  plu! 
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tant  of  which  is  this,  that  Captaiu  Wiiialow,  after  he  got  out  of  British 
waters,  discovered  the  men,  and  took  the  trouble  to  bring  them  back 
to  Cork.    The  other  never  thought  of  reparation  for  his  offense. 

His  vessel  was  one  of  the  swiftest  in  sailing  known  in  the  records  of 
seamauship,  and  therefore  stood  in  little  need  of  coal.  The  supply  she 
had  brought  unexhausted  to  the  port  was  large.  Yet  she  obtained  as 
much  more  as  she  could  carry.  No  qnestious  seem  to  have  been  asked 
as  to  the  nearest  port  of  destination.  So  far  as  I  can  gather  from  the 
evidence,  it  appears  that  this  vessel  was  completely  supplied  at  Mel- 
bourne with  all  she  wanted  for  a  cruise  of  depredation  continued  for 
many  months.  And,  worst  of  all,  she  obtaiued  at  this  port  a  comple- 
ment of  her  crew,  without  which  she  could  have  done  nothing. 

An  attempt  has  been  made  to  weaken  the  force  of  the  testimony  given 
by  Temple  on  this  matter.  It  does  not  seem  to  have  materially  shakeu 
the  belief  in  it  of  Sir  0.  H.  Darling,  the  governor,  whose  only  fault,  so 
far  as  I  have  been  ahle  to  observe,  was  that  of  listening  too  much  to 
the  weak  counsels  of  parties  sympathizing  more  than  was  becoming 
■with  the  canse  of  these  malefactors.  When  the  deposition  was  sub- 
mitted by  Her  Majesty's  government  to  his  consideration  in  1866,  he 
explaineii  some  of  the  incidents  referred  to,  without  contesting  the  truth 
of  .any.  Jiut  his  most  significant  comment  was  the  last,  which  is  in 
these  words: 

"  HavitiK  Bspreased  to  yon  in  my  dispatches,  to  wbich  yon  refer,  ipy  belief  tliat  Cup- 
tain  Waddell  had,  notwitbatandlDg  bis  honorable  prot«statione,  fla^rrantly  violated  tbe 
neutrality  he  was  bound  to  observe  in  respect  to  the  shipment  oi  British  citizens  to 
serve  on  boMxl  his  vessel,  I  have  rend  without  surprise,  though  with  deep  re^et,  tbe 
leng  list  of  names  furnished  by  Mr.  Temple,  whieh  completely  proves  that  this  belief 
was  justly  founded." 

The  dispatches  referred  to  in  this  extract  I  have  not  been  able  to 
discover  among  the  papers  presented  to  us  on  the  part  of  G-reat  Britain. 
They  are  not  necessary,  however,  to  prove  how  utterly  fruitless  were 
the  attempts,  steadily  persevered  itt  to  the  last,  to  bolster  up  the 


points,  dont  le  plus  important  eat  qne  le  capitaine  Winslow,  aprfes  6tre  sort!  des  eaux; 
anglaises,  d^ouvrit  les  hommes  et  prit  la  peine  de  les  reoondnire  k  Cork.  L'autre  ne 
pensa  jamais  ft  faire  rdp.iration  pour  son  offense. 

Son  vaissean  ^tait  un  des  pins  rapides  voiliers  counns  dans  les  asDales  de  la  marine, 
et  par  coijs^uent  n'avait  besoin  que  de  pen  de  oharbon.  La  provision,  qu'il  avait 
apport^  in^puis^e  dans  le  port  Stait  grande,  et  cependant  il  en  obtiut  autant  qu'il 
ponvait  eu  porter.  Nnlle  question  ne  senible  Ini  avoir  6te  faite  sut  le  pins  proehaiu 
port  de  destination.  Autant  que  Je  puis  en  juger  par  les  preuves,  il  paralt  qne  ce  vais- 
sean fat  compWtement  approvisionni5  it  Melbourne  de  tout  ce  dont  il  arait  besoin  pour 
nne  crojsi^re  de  d^pr^lations  oontinuSe  pendant  plnsieurs  moia.  Et,  le  pire  de  tout,  il 
obtiut  de  c«  port  ua  complement  de  son  ^juipage,  sans  leqnel  il  n'aorait  rien  pn  faire. 

On  a  fait  une  tentative  pour  afiaiblir  la  force  de  ce  f^moign^a.  Elle  ne  paralt  pas 
avoir  beaucoup  <5branl6  la  confianee  qu'y  ajontait  Sir  Charles  H.  Darling,  1b  gouverneur, 
dont  la  seule  faute,  autant  que  j'ai  616  it  mfetne  de  le  remarqner,  fnt  de  prfiter  trop 
I'oreille  aux  faibles  conaeils  de  personnes  sympathisant  pins  qu'il  n'^tait  convenable 
avec  la  canse  da  ces  malfaitenrs.  Lorsque  la  deposition  de  Temple  fat  sonmise  fb  sou 
examen,  en  1866,  il  expliqua  quelques-ons  des  incidents  qni  s'y  rapportaient,  sans  con- 
tester  la  v^rite  d'ancnn  d'enx.  Mats  sa  remarque  la  pins  significative  fut  la  demi^re, 
qni  est  conf  ne  en  ces  termes ; 

"  Vons  ayant  exprini<?,  dans  les  depSohea  ausquellea  vons  foites  allnsion,  ma  convic- 
tion qne  le  capitaine  Waddell  avait,  malgr^  ses  honorables  protestations,  vioW  d'nu* 
Bianifere  flagrante  la  wentralitS  qu'il  etait  teuu  d'observer,  par  I'enrOlement  de  citoyens 
anglais  pour  servir  il  bord  de  sou  vaissean,  j'al  lu  sans  surprise,  mais  avec  un  proiond 
regret,  la  longue  liste  de  noms  fonrnie  par  M.  Temple,  qni  pronve  pleinement  que  cette 
eonviction  etait  bien  fondle." 

Je  n'ai  pas  pit  decouvrir,  parni  les  docnments  qni  nous  sonl  pr^sent^s  de  la  part  de 
a  Grande-Bretagne,  les  d^pgches  anxqnelles  il  est  fait  allusion  dans  cu  passage.  Elles 
ne  Bont  cependant  paa  necessaires  ponr  prouver  coiubien  les  tentatives  tatteB.avec  una 
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character  of  the  iusurgeiit  commander  tor  veracity.  Oil  tlie  other  hand, 
the  effort  was  great,  and  aticeessfiil  at  the  time,  to  destroy  the  credit 
of  Temple's  deposition.  Yet,  on  a  calm  comparison  of  the  evidence  of 
the  two,  with  testimony  received  from  without,  I  am  convinced  tiiat 
Temple  was  far  tlie  most  worthy  of  belief. 

In  truth.  Her  Majesty's  government  had  entered  npou  a  wrong  path 
at  the  outset,  in  recogoizing  the  original  fraud,  and  their  adherence  to 
it  only  complicated  the  obstacles  to  extrication.  For  the  depredations 
on  the  hardy  and  innocent  seamen  earning  an  honest  living  in  the 
most  hazardous  of  all  enterprises  on  the  ocean  continued  long  after  the 
last  epark  of  belligerent  pretensions  had  been  extinguished  in  America. 

It  seems  to  me  that  Her  Majesty's  government  and  their  authorities 
of  Melbourne  are  clearly  to  be  held  responsible.  No  such  cruise  could 
have  beea  made  without  the  assistance  derived  from  Melbourne  as  a 
baae  of  operations.  Instead  of  attempting  to  counteract  the  strong  cur- 
rent of  popular  sympathy  v>revailing  in  all  classes  iu  that  settlement, 
the  authorities  either  weakly  yielded  to  it,  or  themselves  co-operated 
with  it,  at  least  so  far  as  could  be  done  by  sluggish  indifterenee. 

Hence,  it  is  my  conclusion  that,  from  the  time  of  the  departure  of  the 
Shenandoah  from  Melbourne,  the  government  of  Great  Britain,  having 
failed  to  fulfill  the  obligations  of  the  second  rule  specified  for  the  gov- 
vernment  of  the  arbitrators  under  the  provisions  of  the  Vlth  articleof  the 
treaty  of  Washington,  has  rendered  itself  liable  for  all  tlie  damages  to 
the  United  States  subsequently  incurred  thereby. 

IS. — THE  SU3ITEE. 

In  the  second  part  of  the  volume  called  the  Case,  submitted  to  us  on 
the  part  of  Her  Majesty's  government,  on  the  seventh  page 
I  find  a  paragraph  in  the  following  words : 
I         !       □  after  tlie  raoiitli  of  May,  ISSl,  aunmber  of  armed  sliipa,  mostly  of  small 

p    s6  oatiunelle  jasqu'ilafin,  fl'apptiyer  lecaracliira  du  eommaadaut  iiisnrgfi 

t  t  la  ^raeit6,  fitaiiint  tout  i  fait  saas  enccfes.  De  I'antre  c6t6,  Teffort  pour 
<i^t  1        ^it  de  la  d^poaitioti  de  Temple  fat  graud,  et  r^nasit  pone  le  moment. 

C  p  da  t  e  oomparaisoii  calaie  dcB  preuves  fonmies  par  ces  deux  bomnies  avec  la 
t€m  gn  g  Qa  da  dehors  m.e  coavainc  q^ue  Teniple  ^tait  do  beaituoup  le  plus  digne  de 
foi. 

En  v(5rit^,  le  gonvernemeDt  de  an  M^eatfi  avait  pris  uii  manvois  clicmin  it  Vorlgioe 
en  recannaissant  la  fraade  premiere,  et  I'adhfision  qn'il  y  donna,  ne  fit  que  conijiliqner 
les  obataoles  qu'il  rcnoontra  pour  en  sortLr.  Poiir  les  ddpi'fidations  ooiacnises  .'I  r&fard 
Aea  hardia  et  innoeenta  marias,  gagnant  honnStement  lenr  vie  daus  la  plus  hasardenae 
de  toutes  Jes  entreprises  sut  I'ocfiaa.et  contiaiifieB  loagtemps  aprfts  que  laderni^re 
^tincelle  da  droit  de  liBllig€raut  avait  616  6teititeen  Am^riqae,  il  mnsemble  qae  In 
goaveraeinent  desaM^est^et  aesantorit^a  doMelboitraedoivent  etretenDsaettement 
responaables.  Nalle  courae  aemblable  u'eUt  pu  6tre  faite  aans  le  aeconrs  tir^  de  Mel- 
bourne comme  base  d'opfirations.  An  lien  d'easayer  de  r^agir  coutre  le  fori  eonrant  de 
sympathia  populaire  dominaut  daas  toatea  les  classes  do  eette  colouie,  les  antoritris,  on 
bien  y  c^d&rent  faibtemeot,  on  bien  y  coop^rereut,  an  moius  aataut  qa'on  poavait  le 
faire,  par  aao  molla  iodilf^reoce. 

Ifta  lora,  ma  conclusion  est  que,  depnis  I'iSpoqne  du  diSpart  du  Slien.-^ndoali  de  Mel- 
boarna,  le  jsoureroement  de  la  Grande-Bi'etague,  jj aat  ai5glig6  de  reaiplir  I'obligatiou 
da  la  seconde  r^gle  spdoififie  pour  la  ooaduite  dea  arbitres  aebn  I'artiole  6  du  traits  de 
WasbingtOD,  s'eat  rendu  reapousable  da  tons  les  dommagns  eucoarua  aabs^lqueiament  ^ 
cause  de  cette  n^gHgeace  par  le  commerce  de3  fitata  Unis. 


i'eaagfe 


Ol'lSlOXS    OP    MK.    ADAM^.  20G 

tiuiuiifjii,  nero  littwl  out  in  iind  sent  to  mn  from  potts  iu  tlio  Coiil'uUui'iitij  Statea,  and  a 
vuusidui'iible  number  of  captnxcs  were  made  by  tbocu.  Somo  of  tliese  were  commis. 
Kioncd  118  pnblio  ships  of  war  of  tbe  Confedeiato  States,  and  cotninaiidod  by  officers  ia  tho 
iinval  service  of  the  confederacy ;  others  as  private  ships  of  war  or  privateers.  Among 
tbe  ai'inud  vessels  which  were  so  fitted  out  and  made  nnzes  were  the  Calhoun,  a  steamer 
of  1,00U  tons,  sent  to  sea  in  May,  1661,  the  Jeff.  Davis,  Savannah,  Saint  Nicholus,  Wins- 
low,  and  Yoi'k.  Mure  than  twon^  prizes  were  made  by  these  vease)s.  I'ho  Sumter 
(to  wliicb  ruferenoe  will  be  made  beieafter)  went  to  sea  in  June,  1S61 ;  the  Sallie  and 
Xiisliville  in  October,  19SI ;  theEcliotnlSfti;  tlie  Retributioo  awl  Boston  ia  1863 ;  the 
Oliickamauga,  Olnstee,  and  TalJaliaasee  in  1864.  These  vessels  are  stated  to  have 
taken  from  sixty  to  seventy  prizes." 

If  by  tliis  grave  reiiort  it  was  iiiteuded  to  establisli  tUat  tlie  insurgent 
-Viuericana  were  in  1801  entitled  in  any  way  to  be  considered  as  a  bel- 
ligerent on  the  ocean,  the  motive  can  only  be  explained  by  presuming 
either  an  absence  of  all  acijuaintance  with  the  sictual  condition  of  the 
insurgent  States  at  that  time  or  deliberate  misrepresentation.  I  pre- 
fer to  adopt  the  earlier  construction. 

In  point  of  fact,  it  is  clearly  shown  in  those  papers,  as  well  as 
(Vniu  the  past  condition  of  that  region  of  coast  ever  since  the  time 
of  its  lirst  settlement,  that  it  has  never  possessed  any  commerce  or  iiavi- 
Sation  of  its  own.  "Whatever  might  have  been  the  list  presented,  it 
conld  contain  ouly  such  vessels  as  might  accidentally  have  been  found 
in  its  ports  at  tbe  moment  of  the  insurrection,  belonging  to  owners 
outsideof  the  jurisdiction.  That  all  sneli  vessels  were  at  once  seized. 
and  niatle  for  a  short  period  to  play  a  part  for  which  they  were  utterly 
uiititted,  is  strictly  true.  "Yet,  so  fiir  from  presenting  any  just  ground 
lor  recognizing  tliese  people  as  a  maritime  belligerent,  all  the  facts  tend 
tlie  more  to  convince  me  that  to  all  iutents  and  purposes  Her  Majesty's 
government  might,  with  quite  as  much  justice,  recognize  in  any  similai' 
emergency  these  cantons  of  Switzerland  iis  such.  Be  this  as  it  may.  I 
am  ready  to  admit  there  was  for  a  short  time  a  slight  appearance  of  a 
naval  force  that  might  det^ive  strangers.    Out  of  the  number  of  vessels 

ilo:it  la  phipart  rtnient  dc  fiiihle  tonnage,  furent  I'liiiiprs  et  mis  lioi's  des  ports  situp-: 
ilaus  Ics  dtats-cutifi!d:^ri5s ;  ils  ttrent  uii  noiiibre  ooiisidei'able  de  oaptures.  Ue  ces  bati- 
iiients,  les  uns,  commandos  par  des  oiiioiers  aii  service  naval  de  la  confpdi^ration. 
re^)uretit  la  commission  de  vaiaseaux  de  jruerre  des  ptute-coufddercs,  lea  autres  celle  dr 
vaJBseaus  de  ^erre  privca  oa  de  cowairea.    Au  iiombre  des  vaisseaiis  ai'mfe  en  guern- 

qiii  fiireutfquip63  dela  sorte  et  qui  firont  des  prisBH,  s   ■■    — '     ■...--...i  —  -^ 

.jiiugeant  plusde'niille  touneanx  qui  prit  la  mer  uu 
Davis,  le  Savannah,  le  Sai      N   h     u         W 
{'cbuirent  it  ces  uavires.    L    S      te     d  se 

{utn  1861;  le  SaUie  et  le  N  tobre 

le  Boston,  eLil8i>4;  loChiLk  Rii,    O    ste 

iniraient  fait,  dit-on,  de  ^o  \a  te>d     i     si 

Si  par  CO  rapport  grave 
avaiont  droit  en  ISBl,  en  re 

I'oci^an,  la  riuson  n'en  pen  p  u 

I'oiitjaissance  de  la  utrnditi  bats 

i.ipport  rdfldebi.  Je  pri'tu 
iiieut  dSmoiitrp  ilans  ces  d 
iijgiiiii  matittnie,  qu'elle  n      a  wh 

jifi;aeuti5s,il  iiepoiivait  CO  te 
'leiiti'llfiiK-iit  tlinis  Its  iHirta 
tiiiius  I'll   ilnborH  de  sa  j      d 
Il'iii{is  li  i|iri>])  luiir  lit  pel  da 
tt>iil-;l-liiil  i  III  pnipits,  est 
nilsuii liable  ixiiir  recounal  re 
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arr3j-etl  in  the  passage  T  have  quoted  is  the  steamer  Siiititer,  a  case  now 
presenteil  to  our  Cdiisideratim  as  ftmniiiiig  a  claim  for  damages  I rom 
Her  Miijest,\'s  yovei'iiinciif  lij  that  of  tlie  United  States. 

This  WHS  a  st^'aiiiw  hiiilt  in  no  sense  lor  a  war-vessel.  Blie  had  been 
emi)!«jed  as  a  i)a('ket  hetween  New  Orleans  and  the  Havana,  and  though 
Dioat  likelj'  to  have  belonKed  to  |)rivate  proprietors  in  New  York,  may 
ponsHily  iiave  had  some  in  I>ew  Orleans.  I  am  wtlljng  to  concede  the 
benefit  of  the  dmilit.  At  all  events,  slie  waa  seized  by  the  iiisnrgent 
government,  tilted  up  in  hasle  witli  tlie  few  gima  tliat  she  ennid  bear, 
and  pushed  thr'(nij;h  tlie  liloekiide  at  tlie  month  of  the  Mississippi  to  the 
liigh  sea.  Tliis  was  on  the  ;50tii  of  June,  UHii.  After  making  some 
prizes,  and  toiieliiiisi:  at  various  jiorts  lielousjinjr  to  other  powers,  she  at 
1:  St  iiiaiie  her  ji]iiKaiiiii('e  in  a  liaibor  ot  Her  Jlajestj's  island  of  Trin- 
idad, This  was  <ni  tin-  Siltli  of  .hiiy.  Here  she  was  recognized  in  due 
I'onii,  was  supplied  with  a  new  niaiii-yaiil,  |n'ovisioiis,  and  eighty  tons 
of  coal,  aiie  next,  apiieared  at  Parainaiil)",  in  Diiteh  G-uiana,  nineteen 
days  after  sailing  iMniiTiiniilad,  and  iht^rerec^eiveihin  additional  supply 
of  coal.s.  From  theiiee  she  proceeded  to  various  ports  of  other  sov- 
ereign powers,  until  at  last  she  found  lier  way  to  Her  Majesty's  port  of 
Gibrallar, 

This  experience  had  completely  establislied  the  fact  that  in  her  then 
condition  she  was  utterly  nnliitcU  for  her  undertaking.  The  efforts  to 
get  her  refitted  had  failed  ;  and  although  there  was  a  long  delay  per- 
mitted at  Gihraltar— niucli  hiiigir.  indeed,  than  seems  altogether" justi- 
fiable— ilie  enii  ot  it  was  that  siie  was  liisanued,  dismantled,  sent  to 
Liveriiodl,  and  never  afierward  tried  as  a  cruiser.  Tlie  truth  probably 
was  !liat  it  was  found  clicajier  to  huild  efficient  vessels  iu  Great  Britain, 
which  tins  one  never  could  have  been. 

It  aiiiieats  tbat  eleven  of  her  prizes  were  made  before  reacliing  Trin- 
idad, where  she  coaled.  None  were  made  between  Trinidad  and  Para- 
uiarilio,  and  only  Hve  aiterward. 

If  Her  Majestj  's  governiueut  had  bceu  called  to  exercise  due  vigilanc;;- 


,  le  stfaTiiei'  Sumter  eat  iiit  imih  pr^Htiiti^  actiiellcnintit  it  uotre  exaiiii^a 
coitiaie  («rvaiit  de  time  k  mie  t^[:l!iiiiatioii  eu  dumiunges  au)>rtu)  dii  ^uiiVKrtieuieut  •!•> 
aa  MaJDHt^  par  c«1ni  lies  fStuts-Uiiis. 

Lu  Siiiiittr  ti'^tiiit.  ou  aiiunti  Hens  tiD  steaiiisr  cnntitriiit.  puiir  ^tre  vmHsean  de  guerre. 
II  aviiit4l£eii]p1iiy4ci>iiiiiit)|iuqiit:LH)tftilrt;JaNtiiiv<-llii-Orl^LiH(:tlH  Hitvatie.utquoiqu'il 
ait  aiiparteuu  ti'^s-vraiwinliJuliliitiii-in.  b,  <lea  |inipri Quires  priv&t  i^  Niiw  York,  il  ent  poa- 
eililn  qii'il  en  uit,  en  &  la  Ncmvtslk-Oi-I^ua.  Jt)  euis  ilinpiiae  it  ucuonler  lu  bSu^ilce  <lii 
diillUt.  Qnoi  qn'il  en  euil,  il  I'lil.  Bniai  giar  In  Bui-dUimt  {^>iiviinii;Liieiit  ititiiirgiJ,  £qnip6  ii 
la  liftle  dn  pen  de  ciiuiius  qii'll  ijuiiviiib  porter  et  tiii'VK'  1h  bliicna  &  t'timimiicburt)  iln 
UinniisBippi  piiiir  »e  retidni  eii  hautu  dict.  C'^Cnit  te  :lO  jiiin  Itjlil.  A|it^  avoir  fait 
qiiulqnes  pvixeB  at  tnnuliS  divers  ports  appartijiiant  il  d'autiiw  pniHsaiiCKs,  ii  dt  eufin  win 
apjuivltiundRnsun  port  ilu  llle  de  sa  Mujeat^  liiTi-initS.  C'^Init  iu  110  jnillut.  li  y  fiit 
rButillliu  en  dde  tunue,  fnt  pinli'vn  il'niin  uouveliu  uiHiicle  vevgiie,  i\n  pruviaiuiia  c't  dn 

Suatrf-viUKtH  tonnusilu  elial'lxin.  It  appHrnt  eiirinte  h,  Piirmiiimtin,  dans  la  Gnyaiie 
ulianduiee,  dix-uenf  juni«  upr&s  avuir  quit16  la  Triiiiie,  et  lit  il  re^tiit  nn  nonveiui  siili- 
siili«  de  elmi'lHiu.  D'iui  il  tw  reiidil;  il  ditf^reiiLH  poi'tH  d'aiitres  pnissaucea  Hunvuruinea 
jnsqii'il  ee  qii'eufiii  il  arriva  &  Giliraltai',  (mrt  <le  8a  MiiJHSlS. 

Uette  lOipfirielice  avait  uoinpl^Eeuieiir  (Slalili  lo  fait  qilH  daiia  im  oondition  il'alora  il 
^taitr  eulitirenieiit  iiiLpnipre  il  xon  etitlt^prixe.  Lkh  eitiirts  punr  In  radonbnr  avaieaG 
&iliiiii£,  et  qiiiiiqne  ini  liitjg  d^lai  liii  eflt  it6  acuonl^  it  Gilii'idtar,  beanuoup  plus  long 
en  atfat  qil'il  ue  suntbliVC  u&.-Hiwairu,  II  fat  euliii  diS^t^niiiS,  iliiainnt«l6,  uiivoj^  h  Liverpool, 
et  lie  flit  pas  eiiiplojiS  pliia  tarrt  eoniiim  Kioiseui'.  La  vi!iil(!  i!tait  piobablifnioot  que 
I'oii  triaiva  dU'illenr  iiiarelifi  ilo  conatraii-o  des  valsBeanK  plan  eHicaues  en  Aiisleterre. 

li  aunibli!  quo  ouze  ile  nea  pnaea  fnront,  taitcM  avant  d'attuindrH  la  TiiiiitS,  oil  ii  tit  dil 
oIiiLibon.    II  u'en  lit  uueuuu  outre  la  Tiinltt^  et  Purain;iribo,  et  sciOtmcnt  cinq  plus 

Si  le  gonvovnement  de  sa  MujestiS  avait  ^U  iippeli;  a  exeiTcr  Ui'ii!  vigilante  pour  eun- 
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to  iireveiit  the  littiiig-oiit,  arming,  or  equipping  this  vessel,  it  might 
perhaps  have  been  liable,  Unt  it  is  clear  it  had  no  oppi>rtiinity.  Such 
as  it  was,  the  fact  is  well  established  that  the  entire  work  was  done  at 
New  Orleans. 

Neither  was  it  in  a  way  to  permit  this  vessel  to  make  nse  of  its  ports 
or  wafers  as  the  base  of  n:ival  operations,  ftir  the  plain  reasun,  if  there 
were  no  other,  that  its  career  so  soon  tenniuatail  in  the  second  of  the 
only  two  ports  she  visited. 

The  only  resemblatiuB  to  such  a  thing  was  the  supply  of  cnals  received 
at  Trinidad.  But  that  w:is  exli.uisteil,  without  an  ojiixtrhinity  of  diting 
damage,  before  reaching  the  pi>rt  of  ajiother  sovereign,  and  nothing  was 
ever  received  from  British  sonrces  afterwards  AN  the  supplies  ob- 
tained with  that  exception  came  from  ports  belonging  to  other  powers. 

1  fail,  therefore,  ti)  see  wherein  Her  Miijeaty's  government  has  omitted 
to  fulfill  anydntv  iiresented  in  tliis  case,  for  1  cannot  discover  what  duty 
she  was  (;alh>d  to  fnltill. 

It  is  very  true  fliut,  at  the  moment,  this  proceeding  of  the  recDgni- 
tion  of  the  Somter  at  Trinidad  was  regarded  by  the  Government  of  the 
United  States  as  an  unfriendly  act,  and  inneh  rennmstruiice  was  made 
against  it.  Whether  this  was  made  with  or  wLthonfijnst  I'uundation,  it 
does  not  seem  necessary  liere  to  consider.  The  qnestimi  now  is  solely 
of  damages  incurred  by  failure  to  i'ulti!!  certain  specitted  dnties.  I  can 
discover  no  damages,  and  very  tiifling  duty. 

But  there  is  one  more  question  in  connection  with  the  history  of  this 
vessel  that  demands  consideration.  It  is  alleged  tlnit  she  was  isulfered 
to  remain  an  undue  length  of  time  iu  the  port  of  Gibraltar,  and  that  a 
frandnleut  sale  was  recognized  which  enabled  the  insurgents  to  trans- 
fer the  vessel  to  Liverpool,  and  use  her  again,  under  a  British  register,  as 
a  trausport  for  their  cause. 

The  answer  to  this  is,  that  her  detention  at  Gibraltar,  however  it  may 
be  considered,  was  certainly  productive  of  no  damage,  while  her  pres- 
ence on  the  ocean  might  have  been.    And  as  to  the  fraudulent  sale, 


piiclmr  I'arrniigeueut,  I'iirmeiiiBiit  on  I'lJunipiiineut  de  oe  vaiesfaii,  it  ponrrni 
avoir  6t£  responsable,  miiis  it  ext  oliiir  iiiril  u'cd  ent  pan  I'ocoasiou.  Tul  qii'i 
bii^D  ^tabli  que  rouvrage  uDtier  Tut  fait  &  la  KoaTcllH-OilginiH. 

It  ae  fat  pas  uod  pliiH  en  poHitinu  rle  peruietlre  £i  en  vaisseau  de  fiiiri)  iii^ajre  Ae  ses 
porta  on  de  sea  eaiix  cuiiime  Inwb  il'iiinSratious  nai'alws,  par  la  rjiisoii  ^viileiite,  s'll  ii'y 
en  eut  pnsd'uiitn;s,qiii!  su  cairi&ruse  tenuiuaei  tOtdnus  leiieuouddtrsdeLix  seula  porta 
qn'il  visits. 

Le  situt  fnit  qui  ressemlilo  i,  laie  semlilalile  permissioD  fut  le  subside  de  chnrlion 
rcf  LI  It  la  TriaitS.  Mnitt  Cbhii-ci  fiit  Spiiia^  »iU8  qn'il  ait  eii  inio  iiccamiui  ita  iiiiiru  avaut 
d'ltt.teitiilre  le  port  iL'iia  snt.it)  sniiverain,  DC  fiiBiiito  il  ue  ri'ijiit  plux  jamaiH  rieri  do 
Honrcea  anj^laises.  Tuna  lex  nutn-a  Hiil>aidrH  qn'il  obtiiit,  bi  1'exueptiuu  de  ctsliii-lA,  pro- 
venaluiit  du  ports  appartttiiatit  li  il'iiiitres  piiiHHitiicea. 

Je  ne  pnis  done  voir  en  qiioiliigonvfriieiiLetitdfBaMiijiiHtfn  n^);1i^Sde  remfilii'RiiPiiii 
devoir proHcrit  daiiB  ue  ciii<,eur  je  iiii  piiiHd^coiivi'ir  quel  ilevoir  il  6iuiCii]itH^I6  il  iiimplir. 

II  e-it  bien  vrM  qii'nit  lunniriit  niSine  cu  pr<i['£d6  de  la  reeoiiriaiHsaiiGe  ilii  Siniit-or  ^  la 
Trinity  flit,  regards  par  le  Guuverneiueiit  des  ^tats-L'riU  cmtutiu  uii  aule  pen  aniieut,  et 
qii'da  y  liri>iit  tifniiciini)  de  Hiitoutrani-OH.  Si  vaai  a  6t6  fait  aveo  de  justea  iiiIbohh  od 
mill,  il  no  lue  aemble  puH  uSiessaire  de  I'exaitiiuer  icl.  Laqiii-iitioiiactiiellueHt  tiuiquti- 
uieiit  de  ilotijtjiaKes  eni.-iini-nB  pur  la  iiSxriKetiue  ik  reitiplh'uei'CaiuM  devoiiii  H]>^citi^.  Je 
111!  puis  d^onvrif  uncini  dommage  et  qu'iiii  ti^l€>!cr  devoir. 

Mais  it ;  a  nne  autre  qneHtiiiii  eii  rapport  uveu  I'biijroire  de  cb  vaisHcaii,  qui  deinande 
X  fitre  examinee.  On  alJfegae  qii'ou  liii  permit  ile  denieurer  (bins  le  jiorr  ile  Gibraltar 
aii-delit  dn  teiiipH  1£;riil  et  qn'nue  veiite  framlnleuse  fiic  reooiinn»  qui  permit  anx  in- 
surjc^H  de  traiihfSrer  le  vaiwean  4  Liverpool  et  de  I'eniplojer  de  uouveau  Boau  l-ejjlBtre 
aii^flais  ctnuiue  trutispoi't  ponr  la  i-HUHe  dtv  iiisiii'K&t. 

La  r^pcitiBe  il  ceci  e^t  que  Kon  B^jonr  ft  6ibralrui',.de  quelqne  fa^on  quo  I'on  pniase  le 
coiiBidfrer,  no  flit  eorlaiiieuinit  In  tiniWH  d'iiiu-iin  douiiiuijre,  laiidU  qnK  sa  pr^seuee  sur 
I'op^an  anrait  im  I'^trc.    Et  qnaut  a  la  vente  fraud uleiisn,  Ic  ViflMSeau  ^tait  expoafrST"  ^  ^  _I^ 
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the  vessel  w;is  opea  to  capture  ia  her  defenceless  stiite,  and  it  was  con- 
ceded tLat  110  reclaimatioa  could  have  been  made  for  it.  So  likewise 
she  was  opeQ  to  capttire  in  her  latest  capacity  as  a  transport.  In 
neither  case  does  Her  Majesty's  government  appear  to  me  to  have  in- 
curred any  responsibility  under  the  three  rules  of  the  treaty  which  can 
he  estimated  in  damages. 

Of  jnst  such  a  character  as  this  one  are  other  vessels  presented  bo 
gravely  in  the  extract  which  I  have  miide  from  the  British  case  at  the 
ontaet.  These  are  the  \vretched  rags  over  which  Her  Majesty's  minis- 
ters condescended  to  throw  the  mantle  of  a  belligerent.  This  they  had 
an  unqnestionable  right  to  do.  Haviog  done  so,  it  is  nofc  possible  for 
me  to  reach  any  other  decision  in  the  present  case.  At  the  same  time,  it 
may  be  remarked  that  it  is  made  clear  from  these  papers  that  at  no  time 
did  this  belligerent  ever  send  t-o  sea  daring  the  struggle  a  single  war- 
vesHel  built  within  the  limits  of  the  territory  it  temporarily  controlled. 

X. — THE  NASHVILT.I5. 

This  appears  to  bt;  another  instance  of  a  seizure  of  a  steamer  con- 
strneted  for  apacket  to  run  between  NewTork  and  Charleston , 

s,ui,„iii..  .^  goath  Carolina,  and  an  attempt  to  turn  her  into  a  vessel 
of  war  by  putting  two  light  guns  upon  her,  and  the  necessary  ammuni- 
tion to  frighten  unarmed  merchant-ships. 

In  this  state  she  received  the  requisite  officers,  and  on  the  26th  of  Au- 
gust, having  run  the  blockade  of  Charleston,  made  her  way  to  the  port 
of  Saint  George,  in  the  island  of  Bermuda,  on  the  30th,  iu  the  gnise  of 
a  war- vessel.  In  oi'der  to  get  safely  out  of  Charleston  Harbor,  she  had 
been  constrained  to  go  light,  iu  consequence  of  which  she  stood  in  need 
of  considerable  supplies  of  coal  at  Saint  Ceorge,  to  enable  her  to  effect 
her  contemplated  passage  to  Southampton.  Sbo  obtained  between  400 
and  500  tons  from  private  sources. 

Her  stay  at  this  place  must  have  been  from  the  30th  of  August  to  the 
4th  of  November,  when  she  started  for  Southampton.     A  stay  of  sixty- 

6tre  pvis,  dans  I'impossibilitiS  oTi  11  ^taib  de  ee  (liSfaudre,  et  I'ou  reooDnnt  qii'il  n'j-  avail 

SulDt  de  rdclauaation.  h  faire  h  cet  ejraid.  II  iStalt  <5^ali)nieut  espoad  a  fitre  pris  daus  sa 
umlfero  condition  de  transport.  Ni  dans  uu  cas  ni  daus  I'mitre  le  goavei'uniriBiit  de  sa 
Mwest^  ue  me  aemble  avoir  euoourn  anonne  responsabillW,  sulvant  lea  trols  rfcglea  du 
traits,  qui  pnisse  6t>re  estlm^  en  doimnagea. 

Dn  mSme  caraotfere  qite  oelui-el  sont  ies  autres  vaisseanx  pnSsenife  si  aiSri easement 
dans  I'estrait  qnej'aj  filit  dn  "BrltiBlieaBe"»ucomraeno6nient.  Ce  sent  lea  mla^rables 
iiaillons  Bur  leaqnels  lee  ministres  de  a»  Mn]e8t6  ont  blen  voiilnjeter  le  mautean.  de 
belligfirant.  lis  aTaiout  nn  droit  incontestable  ills  faire.  L'ayant  filit,  il  no  m'est  pas 
possible  de  decider  autrement  daus  le  oas  present.  En  mSme  temps,  on  pourrolt  bieii 
ramarquer  qn'il  resaott  clairement  de  oes  docnments  qu'fl  aneiiiie  iSpoc[ue  ce  belliijiSrotit 
lie  mit  eu  met  pandant  le  oonflit  nii  seiil  vaisseau  lie  guerre  constrult  dans  Ics  Iimitea 
ir  lequel  il  esei^a  po"r  le  coup  son  eontrOle. 


Ceui  paratt  fitre  un  auti'e  exemplo  d'une  saisio  d'uu  steamur  constinit  pour  scrvir 
comme  paquebot  eutre  New  Yorls  et  Cbairleston  dana  !a  Caroline  dn  Sud,  et  uuo  autre 
tentative  de  le  tranafomier  en  vaissoan  de  guerre,  en  y  mettant  deux  Idgors  canons  ct 
Ies  munitiona  nSoeaaaires  pour  ^pouvanter  lee  vaiaseaus  marcliands  non-ai'nuSs. 

Dana  cet  Stat  11  reput  Ies  officers  requis,  et  le36avril,ajantforoi51ebloonadeCbaileH7 
.  ton,  66  rendit  an  port  de  St.-Georges,  dans  Ills  de  Bermnde,  le  30,  oomrae  vaisseau  do 
gntrre.  Atln  de  sortlr  en  aScuritS  du  port  de  Charleston,  11  avalt  6t6  oblijn?  d'aller  saiis. 
tbargc,  et  eu  consScineuoe  11  ent  besoin  de  snbsidea  considerables  de  obarbou  il  8t.- 
6eoq,'e  pour  ftre  en  6tat  d'effectuer  sou  passage  projetS  fi  Southampton.  E  eu  obtint 
untre  quatre  et  otnq  cents  tonnes. 

Sou  s^jour  duns  ce  port  doit  avoir  cti5  du  oO  aoftt  an  4  novembre,  oh  il  partit  ponv 
f'oiilliiiuqitou.     till  fi^ymr  tie  Kdixiii^t.'-iii?:  Jours  jii'wiiilt'  .'i  tilt  emlniit,  ii|pilifAyi-t^riHiil 
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six  ilays  i»eriuitted  Jit  tiiis  place,  in  co-imectioii  with  tlie  liw'ge  supply  of 
i'-oal,  indicate  an  extremely  liberal  construction  of  the  civility  dno  to 
siicli  a  vrasel  at  the  ontset  of  a  strnggle  liltc  that  in  America. 

At  the  same  time  it  should  be  observed  that  Her  Majesty's  govern- 
nient  had  not  yet  found  time  to  mature  the  ne^essivry  regulations  to  be 
observe<l  in  her  remoter  dominions,  in  regard  to  the  stay  of,  and  the  sup- 
]»lie8  to  be  furnished  to,  the  vossels  of  the  contending  parties  when  touch- 
ing at  her  ports. 

In  her  trip  across  the  ocean  the  Jfashville  met  and  destroyed  one 
mercUant-vessel  of  the  United  States — the  Harvey  Birch.  After  leav- 
ing Southampton,  she  stopped  again  at  Bermuda,  where  she  received  150 
tons  of  coal,  which  enabled  her  to  return  home.  On  her  ^ray  she  scem.s 
to  have  destroyed  one  schooner.  It  is  to  be  inferred  that  her  utter  nn- 
tltness  for  the  business  to  which  she  had  been  put  had  been  clearly 
proved,  and  she  was  laid  aside. 

It  is  contended  that  the  reception  which  this  vessel  met  with  at  vari- 
ous ports  of  Her  Majesty's  kingdom,  and  the  abundant  supplies  of  coal 
received  by  her,  are  sufficiently  proved  to  bring  her  within  tlie  purview 
of  the  second  rule  specified  in  the  treaty  of  Washington  for  the  guid- 
ance of  the  arbitrators. 

But,  in  order  to  establish  this  claim,  it  seems  to  me  necessary  to  con- 
sider the  question  of  intent  on  the  part  of  the  anthorities,  as  well  as 
that  of  negligence. 

From  the  evidence  furnished  in  the  papers  before  us  in  regard  to  these 
two  points,  I  confess  that  I  cannot  gather  sufficient  materials  to  enable 
me  to  decide  against  Her  Majesty's  Government  on  either  of  them.  At 
the  outset  of  the  struggle,  and  before  the  receipt  of  clear  directions  to 
regulate  their  conduct,  it  might  very  well  happen  that  the  authorities 
in  the  remote,  dependencies  would  make  mistakes  of  judgment  in  per- 
mitting supplier,  without  meaning  to  be  partial  to  one  side  more  than 
to  another.  I  have  no  reason  to  suspect  that  just  the  same  measure 
would  not  then  have  been  granted  to  any  vessel  of  the  United  States. 
A  few  tons  more  or  less  of  coal  can  scarcely  be  called  convincing  proof 

sabside  ile  diarbou,  iiidiiinc  iidg  intrerpi'dtatiou  extri^mement  lilxSrale  ileln  civility  dde  d 
un  tel  rmsaeau,  an  commHucciuent  <l'Qiicontllbtul  que  c«lui  qiii  avait  delate  en  Ami^Tiq^ne. 

En  mfime  terapa,  il  fant  remarf[Qer  qne  Ic  gouvemement  do  aa  MojeHW  n'avait  pas 
pncore  tronviS  le  -tempsde  mftrir  les  rtglea  iidceaaaitea  i\  observer  dans  ees  dtats  i^loigni^a, 
i|uant  all  sdjour  et  auir  subsides  »  accuifler  aas.  vaisseaux  des  deux  parties  en  coaflit 
qni  tuacheraient  leurs  ports. 

Dans  sa  course  u  travers  1'oci5aD,  ]c  Nasliville  reocoDtra  et  dotruiait  nn  vaiase.iu 
marchand  des  fitata-Unis,  lo  Harvey  Bircli.  Apros  avoir  r[nittiS  Southampton,  il  touclut 
do  nouveau  ii  Bennude,  oh  il  refnt  cent  cinquante  tonnes  do  cliarbon,  ce  qni  lui  permit, 
de  retourner  ohea  Ini,  Dans  sa  lonte,  il  semble  avoir  di^truit  un  schooner.  On  pent 
eroire  quo  son  incapacitfi  oomylfcte,  poor  le  Wile  ([u'on  lai  avait  fait  jonpr,  avait  I'ti^ 
clairemout  piouvf^e,  et  il  fnt  mis  do  cM<'. 

On  al]i>jfue  que  I'accuBil  que  reunt  co  vaissean  dans  diffi5rents  ports  ilu  royanmo  de  sa 
JIajest<5  et  les  snbsidea  abondants  do  charbon  qn'il  obtint  sont  demoutres  RuiHsants 
pour  ]b  placer  Bona  la  aecondo  ri'gle  sp<5cifl<5e  dans  lo  tmit«>  do  Washington  comme 
jj^iido  pour  les  ai'bitrofl. 

Mais  alin  d'l^tablir  cetle  ptiltention,  il  me  semblo  ni^cessnire  d'exaniiner  la  iineatiou 
de  manvaisc  intention  do  la  part  dcs  autontiis  anasi  bleu  que  celle  do  nifgltgenoe. 

Par  les  prenves  fournies  dans  lea  doonments  placid  devant  noas  qu.int  a  ces  denx: 
]>i;)iuts,  j'uvoue  quo  ja  no  puis  rassenibler  dea  mat<^rinax  snOisanta  ponr  me  permottr>i 
do  decider  coiitre  le  gouvomement  do  sa  Majestri  snr  aunnn  des  denx.  Au  oommeiice- 
ment  du  conflit,  et  avant  la  rdception  de  directions  clairea  poor  nSglor  leur  eonduite,  il 
pouvait  trfca-bien  arriver  que  dans  les  possessions  floigndea  lea  antoriti'a  fissent  des 
oireurs  de  jngement,  en  accordant  des  snbsides  sons  penser  il  Ctre  partiales  pour  nil 
parti  phitflt  qne  pour  raatre,  Jo  n'ai  nnlle  raison  do  soupconner  qu'on  n'eftt  pas  alorn 
Hccordo  cxaoteraent  la  iiLiinie  iiiosure.fi  un  vaissean  des  Etats-Unis.  Quelqjjes  tonnes 
<le  eliai'boii  de  plus  «\i  do  Jiioiiis  pcuviiiit  k  ppine  f'tre  !q>peli'es  (Ipfi  pi'cufps  EMVPa«4p 
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of  tnalicious  intent.  From  my  observation  of  tlio  genenil  course  of 
Governor  Oril,  I  fail  to  gsitlier  any  cleiir  tiin;ns  of  a  disposition  to  be 
otbernise  th:tit  itn|iiirtiiil  in  tltat  oflit'^r. 

With  reaiieet  to  tlie  stay  of  the  Nashville  at  Southampton,  and  Iier 
supplies  reeeivod  there,  I  do  not  fliul  that  the  Ciise  was  essentiiilly  <lif- 
-ferent  from  tliat  of  the  Qniteil  States  steamer  the  Tusearora,  whieii  was 
at  that  port  at  the  same  time. 

Last  of  all,  I  entertain  very  serious  doubts  whether  this  vessel  was 
ever  intended,  by  those  who  fitted  her  out,  for  the  purpose  of  cruising 
as  a  depredator  on  the  otiean.  Oertainly,  her  long  period  of  utter  inac- 
tion at  the  only  port  uhere  she  stopped,  and  her  straight  course  to 
Southampton  and  back,  do  not  at  all  indicate  it.  Kven  the  two  cap- 
tures which  she  actually  made  seem  to  have  been  vessels  she  chanced 
to  meet  on  her  track,  which  she  could  destroy  without  the  slightest  de- 
viation. The  governor  of  St.  George's  seems  to  have  been  convinced 
that  the  object  of  the  voyage  was  connected  with  the  establishment  of 
diplomatic  I'elations  in  Europe,  and  procuring  niival  supplies  and  stores. 
At  one  time  it  was  intended  to  bring  out  Messrs.  Mason  and  Slidell, 
and  it  actually  did  have  on  board  Colonel  Pejtou,  supposed  to  be  charged 
'With  a  uiission  of  the  same  kind. 

However  this  may  be,  I  fail  to  find  solid  ground  npon  which  to  base, 
in  this  case,  any  charge  either  ot  intention  or  negligence  against  Her 
Majesty's  Glovoriirnont  under  the  terms  of  tlie  treaty  of  Washington. 

XI. — THK    (;iIIOIi.tMATitJA. 

On  or  about  the  first  week  in  March,  1864,  a  steamer  called  the  Edith, 
which  had  been  built  within  the  kingdom  of  Great  Britain 
tiidjimjuM,  ^^^^  ^j^^  purpose  of  running  the  blockade  of  the  insurgent 
ports  in  the  (Jnite^  States,  sailed  from  London.  She  appears  to  have 
been  one  of  a  number  constructed  under  a  joint  ownership  of  the  insur- 
gent authorities  in  the  United  States  and  certain  commercial  houses  in 

oauteB  d'iutention  lualioienae.  Dans  mon  exiint 
Deur  Ora,  je  no  puis  recut>iltir  ancune  t.racu  clai 
cLnse  que  d'etre  inipattlnl  cbez  ceC  nfficier. 

Qiiaiit  an  s^jniir  dii  NaHliville  k  Southampton  et  anx  sniiaiiles  qu'tl  y  re^ut,  je  nc 
troure  pa»  qae  In  cas  lYlt  esHeniieltetneiit  different  de  celui  du  steamer  dea  Etats-Uaia 
Tusearora,  que  i^tait.  dans  ce  pnrt  it  la  mdine  ^piiqne. 

Eiifili,  J'ui  de  tl'^-j;rai]ilH'  ilontea  si  oe  vaiitiieaa  fAt  jamais  <Ies(i[iS  par  cf.ux  qnt 
I'^iilpeveat  .\  croiser  uoiiuiie  ooraiiire  aur  I'otMSaii.  Certaiiiemenli,  sa  longiie  pdriude  Je 
ooDiplfete  iuuetion  dana  le  seiil  |ii>]'t  iiti  il  a'atrSt-a  e(  ea  course  directe  alter  et  retunr  ne 
I'indiqiieiit  paa  dii  lout.  MSme  ]es  denx  priaea  qu'il  fit  efiectivemeiit  semlileiit  avoir 
6t6  dra  vBisscunx  qu'il  re,iio(iiitra  pur  liasard  anr  bm  ronte,  et  qn'il  put  d^trnire  aane  In 

Elna  l£g%i'e  dfviatiou.  Le  ;^>nveruenT  iIr Sr.-(ieor{>e  aeiiilile avoir  er^  coiivainun  qnele 
ut  dn  vayago  6tiiit  en  i'H|iport  aveo  I'l^titliliMamnent  de  ri>1iitiiinadtp1oJtiarriqiies  en 
Europe  et  de  procurer  Are  aiibsides  uavula  et  doa  foni-nitiires  uiilitairea.  Peiiiiant  uu 
moment  ou  eut  I'iiitentiini  lie  coiidaire  MJSI.  Miison  et  Hlidell  eii  Kiirope,  et,  effective- 
nietit,  i)  .y  avait  &  liiird  le  culuuei  Peytuu,  que  I'un  siippoaait  6tre  cliarg^  d'une  missiou 
de  la  nifime  naluii;. 

Qu'ii  qu'il  eii  aoit,  je  ne  puis  tronver  de  raisnna  anlides  snr  Icsqnellea  baser  dana  ce 
ens  aucnne  accumitloii  d'iiitpiitiim  nu  ite  n^gli^iicu  ooiilri',  le  ^oiivetnemetit  de  sa 
MiiJestI,  d'apr^H  les  teruiea  ilu  traits  de  Wasliiugtou. 

LE  CHICKA5IAUGA. 

La  premifcro  aemaine  <le  mars  1854,  on  li  peu  prts,  nn  steamer  appeld  I'Eiiith,  qui 
avait  6t&  construit  ditiia  la  ro.vnume  dn  la  Gi'midti-Kittague  dana  le  bat  de  ruiv-er  le 
blocus  dea  porta  iusDr)!^  anx  ^tuts-lTnis,  paitit  <1b  Loiidrea.  II  aemble  uvoii'  fi6  un 
dea  vaisHi'aux  coustnilla  couinie  propri^tt^  couunuuti  des  autorit^  iuaurg^es  unx  Etiila- 
TJuis  et  de  quelques  lualHons  de  commerce  de  la  Grande-!!retague.  , 
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Oreat  Britain.  As  such,  sbe  ntaile  Iipp  way  sueeessfully  into  the  port 
ol  Wilmiiigtou,  ill  North  (Jarolina.  It  being  asuertaiiied  by  exiimmeiit 
tliMt  she  was  a  fast  and  stanch  vessel,  it  was  then  determine*!  by  the 
insurgent  authorities  to  put  three  guns  ujhui  lier,  with  the  necessary 
c<iiii [linen t,  ami  transform  her  into  a  reguliir  eniiser.  As  snch  she 
cliiiiiied  to  be  recognized  at  Bermuda  on  tlie  7th  November.  Here  her 
coiiiinander  ajiplied  I'or  leave  to  coal  and  repair  maeliiiiery,  whioh  was 
granted.  She  was  supplied  by  theauthorities  with  twenty-flve  tons,  and 
permitted  to  remain  for  repairs  eight  days.  If  t  was  proper  to  recog- 
nize ber  lit  all,  in  no  instance  have  I  perceived  a  firmer  tone  in  dealing 
with  a  vessel  of  the  kind,  or  a  clearer  execution  of  the  orders  given  by 
Her  Majesty's  government.  If  it  liappeiied  that  the  commander  suc- 
ceeded in  getting  a  larger  snpply  from  private  sources,  it  mnst  have 
been  done  surreptitiously  and  iiideftanceof  their  will.  On  her  outward 
trip  ftoin  Wilmington,  she  seems  to  have  destroyed  some  merchant- 
vessels.  But  when  she  got  back,  the  experiment  appears  to  have  been 
considered  unsatisfactory,  for  it  was  not  continued.  She  was  again  re- 
duced to  a  transport.  Not  long  afterivard  WilmiiigUm  was  takeu  by 
the  United  States,  and  the  lust  traces  of  spurious  belligerency  ou  the 
American  coast  were  expunged. 

Here  I  fail  to  see  any  reason  for  chargins  Her  Majesty's  government 
with  any  default  under  either  of  the  three  rules  prescribed  for  the  guid- 
ance of  the  arbitrators  by  the  terms  of  the  treaty  of  Washingtoii. 

XII. — THE   TALLAHASSEE. 

This  is  one. of  the  number  of  vessels  constructed  in  Great  Britain,  oi 
wliicU  the  dhickamanga,  whose  case  has  been  already  con-  T.!i>,h™«. 

sidered,  is  another  example.    About  the  first  week  of  April,  '  """""■ 

1864,  she  left  London,  under  the  name  of  the  Atlanta.  On  the  20th  she 
arrived  in  Bermuda.  Here  she  seems  to  have  remained  until  the  24th 
of  May,  when  she  started  to  run  the  blockade  at  Wilmington,  in  which 
she  appears  to  have  succeeded.  For  the  next  month  she  wasrunningiu 
the  same  business  between  Bermuda  and  Wilmington. 

r^nsBit  il  Bntrer  ilans  1p  port  de  Wilmington,  duns  la  Caroline  dii  Kord.  L'exp^rienoe 
ayaiit  ll^niiiillr^  qiiu  c'fitjiit  uii  vaissean.  rapide  et  fort,  lea  antorit^a  iiisiii^tsd^uidiirBiit 
d'y  mettle  ti^iia  caiiiHis  iivec  I'fiqiiijieirieut  udcesaaire  et  de  le  tranatoi'iiier  eu  ovoisBiir 
riSgiili«l'.  11  pn^toiidit  Hro  TecouDii  comma  tel  &  Bermnde  le  7  i:uvi3iubre.  Sun  com- 
mandant  y  (leinaiidii  la  pemiissioti  de  faire  dn  oliarbuii  et  de  r^parer  ea  tiiachiiic,  ce  qni 
lai  fut  aecutil^.  II  m^ut  dea  antorit&i  vinfrt-cinq  tonnes  el  la  penuissioii  dn  rextur 
huit  jonTA  punr  iiSiiarationx.  S'il  ^t.iiit;  conveiiuble  de  le  reconnaltrn  dii  liiiit,  jo  n'ai 
troDvS  eit  itncuB  ens  uii  tun  pins  funiLu  en  traitant  aveo  nn  vaU&eau  do  cette  siirte,  ni 
une  es&ution  plus  iiette  diis  orcires  donn^a  par  le  gi>nvernemeiit  ile  sa  Miijaar^.  S'il 
arrivft  que  le  coniraaiiilant  o5iiwit  &  obtunir  uii  plus  gnuul  anbaida  de  aouroi'S  piivfii-H, 
ccci  doit  avoir  6t£  fait  Biibriipl  ice  meat  et  ou  bravant  sa  volimtd.  Dans  Ha  ooni-ae  apv63 
fitre  aorti  de  AVilinington,  il  seiuble  avoir  d^tniit  (iHHtro  v-aisseaiix  mandianda.  Maia 
qiiaiid  il  revint,  I'txpSiaenca  Bsmbla  avoir  6t4  envi!'itH;fie  comme  pen  aatisfuisaiitB.  car 
die  iiefat  pascontinnfie.  llfut  deiionveanr^diut  il'dlat.  dotiaiispoit.  Prnde  tomi>B 
a)ij«M,  Wilmington  fat  pris  par  lea  fitatH-Uiiia,  et  lea  li  en  litres  tracoa  de  gnoi'ra  mari- 
time eiiT  la  c6te  iim^ricaiue  fiirent  dteiutea. 

Je  ne  pais  voir  ici  ancniie  raisoii  d'necnaer  le  gonvernoineiit  ile  sa  Blajeati!  de  fante, 
d'apivs  aiicnne  lies  troia  rJ'gles  prescviles  pour  gnider  leB  at)icr«s  KUivant  Ifs  termes  du 
traitiS  de  'Wasliiustou. 


t^  coiistriiits  en  Anglut^rre,  dont  le 

mtre  esomple.  La  prenii6r«  aoiiniino 

......  lom  de  I'AtlHnta.    Le  "20  il  arriva  ii 

Bermuda.  II  aerable  j  6tre  reat^  juBqn'ail  'M  ma-i,  ot  il  partit  pour  forcer  le  bliieiia  do 
Wilininsjton,  ee  il  quoi  il  parait  avoir  r^nasi,  car  le  moia  aiiivaut  il  aeinble  avoir  6t6 
emploj-iSde  la  lui^ine  maoifere  entre  Bermuda  ftWilmin^tioii. 
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Being  foaiid  swift  and  strong,  it  appears  to  liave  been  decided  at 
Wilmington  to  make  an  experiment  of  turning  this  vessel  into  a  (iruiser. 
The  equipment  and  manning  were  all  (lone  tbere,  and  on  the  6th  of 
Aagnst,  the  commander,  Wood,  succeeded  in  rniining  tlie  bloekado,  and 
eiitered  upon  his  career  of  depredation. 

ill  tliis  case  it  is  tbrtiinate  that  we  have  before  ns  the  whole  slory  of 
this  short  cruise  narrated  by  the  commander  liimself,  under  eireuui- 
stances  which  rendei-  the  truth  of  it  probable.  Commander  Wood,  in  a 
letter  purporting  to  be  ofBcial,  reports  these  facts :  1 .  That  he  sailed  five 
days  to  the  northward  without  finding  any  vessels  not  European.  2. 
That  on  the  11th,  having  approached  New  York,  as  he  pursued  the  line 
of  the  coast  northward,  until  the  20tli.  he  captured  thirty-three  vessels, 
twenty-six:  of  which  ho  destroyed.  Most  of  them  were  of  small  size. 
By  this  time  he  had  reached  the  British  provinces,  and  had  consumed 
nearly  all  his  coal.  So  he  decided  to  jtut  into  Halifax  on  the  18th,  and 
try  his  bick  for  new  supplies. 

It  appears  very  clearly  from  his  confession  that  Sir  James  Hope,  the 
admiral  then  in  command  at  the  station,  like  most  of  the  officers  in  Her 
M^esty's  naval  service,  had  no  fancy  for  this  fraudulent  species  of  bel- 
ligerency, and  no  disposition  to  be  blind  to  the  tricks  by  which  it  was 
carried  on.  The  lieutenant-governor  also  gave  no  hopes  of  any  relaxa- 
tion of  the  rules  laid  down  by  tlie  government,  whether  in  regard  to  his 
.stay  or  his  supplies.  After  all,  he  boasts  that  he  did  succeed  in  cheat- 
ing him  a  littU>,  but  it  was  not  enough  to  do  any  good;  so  ho  was  com- 
pelled to  abandon  his  cruise  for  the  want  of  coals,  and  make  the  beat  of 
his  way  back  to  his  starting-point.  He  succeeded  in  foreing  the  block- 
ade at  Wilmington  on  the  20th.     This  made  a  cmise  of  twenty  days. 

There  is  some  evidence  to  show  that  this  vessel  issued  forth  once  more 
lis  a  cniiser  trom  Wilmington,  in  the  early  part  of  November,  and  u)ade 
a-  few  captures.  If  so,  it  was  under  another  name,  that  of  the  Olustee. 
Like  other  rogues,  aft«r  havingonce  more  exhausted  her  reputation,  she 
changed  her  name  a  third  time,  hud  down  her  armament,  and  presented 


Ciiinme  on  le  tronvait  rapiilc  et  fovt  il  paralt  que  I'oii  deciila  i\  'Wiliuingt-ou  d'essayev 
ilo  traiiaformar  ce  vaisseau  en  croisenr,  L'fiqnipemejit  et  le  recniteiuent.  ilo  I'fitiiiipiiKo 
semlilent  y  avoir  6t6  fitits  entibrenieat,  et,  le  6  aoOt,  lo  cowmaniLaiit  Wood  rfiiissit  ;\ 
forcer  le  blocns  et  «)mmGD(;iL  aa  carritre  de  d^priSdAtions. 

Dans  ce  cos  il  eat  Iienrenx  qne  nons  ayons  davant  nona  toute  Tliistoire  de  oette  courte 
ccoisitre,  mconti^e  par  le  commandant  duvaiaaeaului-mi^me,  dans  des  circoiistauces  qui 
cii  rendent  la  Ti5rit»S  probalilc.  Ce  monsienr  Wood,  dans  nne  lettve  qn'ou  peut  eiiviaa- 
ger  comnie  offlcielle,  rappolle  ces  iiiits :  1.  Qn'il  fit  voile  cinq  jours  vers  le  nord  sans 
tronver  aucun  Taisaeau  qni  ne  fJlt  onropfeu,  3.  Que  le  11,  s'etant  approchfi  de  New- 
York,  et  comme  il  suivait  la  ligne  des  cites  les  jours  snivauta  iusqn'an  20,  il  captnra 
trente-trois  voieseaus,'dont  il  di5trniflit  vingt-Bis.  Lft  plupai-t  etnit  de  petits  navires. 
Pendant  ce  tem])a  il  avait  atteiut  les  provinces  anglaises,  et  nvnit  couHum^  ii  peu  prts 
tout  son  cbarbon.  U  ddcida  done  d'entrer  ii  Halifax  le  IS,  et  de  tenter  la  fortune  pour 
olitenir  do  nouveaux  subsides. 

II  resaort  trc'a-elairement  de  sa  confesKJon  qne  Sir  Janies  Hope,  ramir.^l  qui  com- 
niandait  nlors  daua  la  station,  comme  la  plupart  des  ofliciers  au  service  naval  de  sa 
Miyest^,  n'avait  anoun  goftt  pour  oette  espiice  de  belliRifrant  IVandulenji  ot  nuUe  dispo- 
sition tL  fermer  les  yeax.  sur  les  ruses  dont  il  sft  servait.  I.e  lieutenant  gouverneuT  nu 
donna  non  plna  nucnii  espoir  do  se  relAcher  des  ri>gles  ^tablios  par  le  gouvoruement, 
Roit  ft  I'lfgard  de  son  s^jonr  KOit  iwur  sea  subsides.  Apri's  tout  cependant  il  ae  vanto 
d'avoir  i^nssi  a  le  tricLer  an  i)cu,  maia  ce  n'Stait  paa  aaaez  pour  rieii  faire  de  bou.  II 
fut  done  obligfi  d'abandonner  aa  course  faute  de  cbarbon  et  de  fiuro  de  son  miens  poiu' 
revenir  a  son  point  de  dSpapt.  H  rfiussit  h  forcer  le  bloous  de  Wilmington  le  2U.  Cela 
faisait  nne  conrae  de  vingt  jours. 

II  y  a  des  pi-euves  que  ce  vaissean  sortit  do  nonvean  eoninic  croisenr  de  Wilmington 
tout  an  commencement  de  novembre  et  iit  quelquea  prisea.  Si  cela  est,  ce  fut  aoiia  nii 
autre  nom,  celui  de  I'Olnstee.  Comme  d'autres  fourbes,  apr^a  avoir  encore  nne  foia  naiS 
a  n^pntatiou,  il  cliaiigca  do  nom  unn  tmisil'me  fois,  d'^poaa  son  arniement  et-ae  pn^scntp 
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lieuself  at  Berumtla  as  a  mercliaQtmao,  with  a  cargo  of  cotton,  whiijlt 
siie  bad  mu  out  of  ^Vilmiogton.  She  was  now  called,  not  iuappropri- 
;ite!y,  the  Chameleon.  Bnt  when,  on  the  9th  Aiiril,  1805,  all  American 
jioita  being  finally  closed,  she  reached  Liverpool,  she  was  reported  at 
iliat  place  as  the  Amelia,  consigned  to  Jlessrs.  Fraser,  Trenholin  &  Co.. 
ihe  sole  remaining  representatives  of  an  extinguished  &aiidnlent-  bellig- 
eieut. 

The  conclusion  to  which  I  have  come  is,  that  there  is  no  evidence  ad- 
ilnced  in  this  case  to  show  that  Her  Majesty's  government  has  failed  to 
observe  the  rnles laid  down  for  the  regulation  of  neritrals,  as  proscribed 
hy  the  treaty  of  Washington. 

xni. — THE  l!ETI!IBrTIO^'. 

Of  all  the  spots  made  memorable  in  Uer  Majesty's  doiniiiious  by  the 
extent  of  fraudulent  transactions  of  every  description  con- 
nected with  navigation,  during  the  struggle  in  the  United       i- "■'■"''■"'■ 
States,  the  little  island  of  Sassan  appears,  from  the  papers  before  ns,  to 
have  earned  a  right  to  bear  away  the  palm. 

Tlie  most  flagrant  instance  seems  to  be  now  presented  to  our  consid- 
'■ration  in  the  case  of  this  vessel,  the  Eetribution.  So  thoroughly  is  the 
truth  interwoven  with  and  covered  ap  in  a  web  as  well  of  simulation  as 
of  dissimulation,  tliat  I  confess  it  to  be  a  labor  of  extreme  difficulty  even 
to  reach  any  statement  of  the  facts  which  I  can  i-ely  upon  as  abso- 
lutely correct. 

Jt  may,  however,  be  assumed  as  true  that,  in  the  year  1S50,  a  steam- 
propeller  was  constructed  at  Enflfalo,  iu  the  State  of  Xew  Yort,  which 
wan  taken  to  Hew  Tork,  and  employed  for  several  years  as  a  tug  iu  that 
port. 

In  the  month  of  April,  1861,  being  the  precise  period  of  the  breaking 
out  of  the  conflict  in  America,  this  tug  appe^ara  to  have  been  sent  by 
the  proprietors  to  tlie  southern  coast,  So  reason  for  this  proceeding  is 
given,  and  no  port  of  destinatioQ  is  mentioned.    Perhaps  the  object 


;i  Bermuda  eomnie  vaisseau  marchand  charge  d'aiie  cargaiaon  do  cotoii  aveo  laquolle  il 
I'tait  sorti  de  Wilmington.  II  s'appelait  alors  d'nne  maniere  eonviMiable  le  Camdl^ou. 
JIais  lorsijne,  le  9  avril  1865,  tous  Ics  ports  amdricains  fnrent  enfiu  formeB,  il  atteignit 
Liverpool,  fat  enregi9tr<S  en  cet  eudroit  sous  leiioni  del  Amelia,  ooiisignd  ilMM  Trizci 
Treubolm  et  C<°,  les  seals  repi^sentaute  lestanta  d  nu  bolligi^rant  fraudiileux  6Leint 

Ija  couclnsion  a  laq^nolle  je  aula  airivd  dans  ee  caa  est  qn'il  n  v  il  pns  de  preii\  es  pro 
<luitos  pont  d^iiiOQtior  quo  le  gouveniemeiit  do  aa.  Miiest     a  ii^^jili  j  dobsuriei  1  - 


De  tons  les  lieiix  reiidns  nil^mornbles  dans  ka  Ltats  le  >  i  AI  ijLit  ^  ii  1  t  iidu  d  •■ 
tiansactioiiB  fraiidulenaea  de  tonte  especo,  qm  ae  rattai'Iiaiit  iliiim^iti  1151  i»i  int  It 
Lonflit  desfStat-Uaia,  la  petite  villo  de  Nasaau  souible  d  ipri  s  lea  doLiitiiLtit^  dipos^s  d( 
\\mt  nons,  avoir  eonqais  le  droit  de  reiiiport«r  la  palin<. 

L'oxample  le  plus  dajpraot  semblo  Etre  maiutonant  pr  ->  f  it  ^  1  ji  11  dins  Ic 
1:  as  du  vaisseau  In  Hetribution.    La  ^  diit4  eat  telleiii  1  f  \   ite  d'uii 

iissu  de  feintes  et  do  diesimulatious,  qua  i  «i  0110  qii(  I  e-\.ti(fiii( 

difficnJtd  d'arriver  u  aucun  esposiS  dea  f  uta  sur  Icquui  j    |  10  abso 

liimont  correct. 

On  pent  oepeiidaiit  admettre  Gommo  1  rai  qn     d    l   1  1   i  b  Im 

i'iit  couatrLiit  aBiiffalo,daus  I'fitat  de  NewliiL  I     t   ii[lL\     pembiiir 

plusieiils  anii^ea  ooiume  remorqueui  dana  cr< 

All  mois  d'avril  1861, 1'dpoque  prdoise  oil  ( 1 1  1  pie  oe  rpiiiorqiiciii 

^elllble  avoir  6t4  e!l^'oyS  par  les  proprietair  iilk  i  nsoii  de  ee  pro 

iii':dli  ii'est  (loiiiKii!,  ot  aiicviii  port  dp  destii  -l  i  lu       Tint  1  tro  le 
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mifrlit  have  been  to  iiiid  a  nmrket.  If  so,  tlie  owners  ujiist  liavo  been 
d{sii|ipoirited.  Tlie  tiiff  naBiliivtn  by  stress  of  weatlier  into  Cape  Fear 
Eiver,  where  it  was  aiized,  iiltt-r  the  lasUion  of  that  day  iu  thut  region, 
without  the  trouble  of  paj  iug  anything,  and  her  erew  were  made  yris- 

OIKTS, 

Her  miicliiiiery  srema  to  liavo  been  trausfeiTed  to  some  otlier  purpose, 
for  the  next  tliina;  we  leiirii  is  that  she  had  become  a  sailing-vessel,  uiid 
lier  iitmie  was  the  Ui'tH biitiun. 

Meanwhile  one  year  and  a  half  had  elapsed.  On  the  21at  of  Novem- 
ber, LS(i:i,  only,  abe  re-appeai's  at  Charleston,  in  South  Carolitia,  and  is 
there  registered  as  tlie  private  property  of  one  Tlioniaa  B.  Power,  a 
citizen  of  tlmt  place.  flCere  it  is  recorded  that  a  man  named  John  Parker 
is  the  inaater.  He  was  neither  a  eitizeu  of  South  Carolina,  nor  of  auy 
of  the  insnrgent  States. 

It  is  thus  made  nnite  idain  that  this  Mr.  Parker,  whom  we  sball  soon 
find  aiider  several  other  names,  was  at  that  time  known  only  as  the 
master  of  a  private  vessel  behmging  to  a  citizen  of  Charleston,  There 
was  no  pretense  of  a  public  commission  either  of  the  vesael  or  of  its 
commander.  1  can  nowhere  discover  that  auytliing  of  the  sort  was  ever 
produced  throughout  all  the  subsequent  proceedings, 

Nevertheles*!,  it  is  reasonable  to  believe  that  this  vessel  was  armed, 
equipped,  and  manned  at  Charleston  for  the  purpose  of  carrying  on  a 
systeiri  of  deitredation.  Her  first  appearance  in  this  capacity  on  the 
bijih  sea  was  on  the  iWth  of  January,  1SC3,  when  she  pounced  upon  the 
schooner  Hanover,  belonging  to  Provincetown,  a  small  flahing  town  ou 
the  coast  of  Massachusetts,  and  well  on  its  way  to  its  destination  of  Aus 
Cayes,  in  the  island  of  San  Domingo. 

The  captain  of  the  Itetrihutiou  now  laid  down  his  name  of  Parker. 
On  reaching  the  Hanover,  be  at  once  recognized  the  master,  Washing- 
ton Case,  aa  a  poison  lie  had  seen  at  Provincetown,  when  he  was  there 
engaged  in  a  fishing  vo.\  age  from  that  port,  a  few  years  before.  He  now 
announced  himself  as  Vernon  Locke,  belongiug  to  the  British  province 
of  Nova  Scotia. 

ponrrait  avoir  4t(S  de  tronvor  nn  itiareM.  Si  o'eBt  li  lo  caa,  les  pn>prii!taireB  (Joivein 
avoir  raanqiHi  leur  attwito,  L«  I'uiiii'jqrieur  Cut  ponasd  par  lo  jiianvais  temps  ilans  le 
Capa  Pear  River,  nil  il  t'at  saisi,  it'npi'fea  la  mode  d'alota  duuB  uo  i>ujs,  sans  s'iuqui^ter 
de  lieu  payer,  et  l'.5q[iiiHi{r«  fnt  fait  prisojiiiicr. 

da  machine  BBtnlile  avoir  &t^  colisooi'^b  &  uu  antre  usage,  car  ce  que  nous  apprenons 
ensiiite,  o'eab  qn'i]  ^tnit  devenii  iiii  voiliei-  et  que  son  doiu  £tait  la  Uetrilmtioii. 

Pi^iiilaiit  oe  temps,  tin  an  eC  deiiii  s'^tait  ^coulS.  Le  ^1  nov^mlire  IS&i,  Benlenient,  il 
rep.tralt  h  Clinrlearoi),  daiiH  la  Cai'Dline  dii  Hud,  eti  il  y  ent  euregistriS  comine  pi-nprii5to 
purriuu  ifere  d'un  Tliomas  IJ,  Power,  oiboyen  de  eette  ville.  lui  Its  registres  portout 
qii'uti  hntume  notntiiS  John  Parkei-  en  est  le  capitaiiie. 

II  ent  parfaituinuiit  ulair  que  cu  M.  Parker,  qua  nous  tronverons  bicutAt  aona  pla- 
eieure  antMS  noius,  ii'^tait  il  oef  ta  ^jinqna  dujmmi  que  coiiime  oapitaiiie  d'lin  vaisseau 
partiuntier  ap|ia''teiiant  &  nn  cito.voii  de  Cliarlesfoii ;  il  n'fitail;  pas  eitoyeu  de  la  Caro- 
line <tu  Sud,  ni  il'iiiieDn  ^taC  iiisni'Kd.  II  u'y  ent  pns  de  prSteste  d'nue  commissiou 
piililiqne,  ni  du  vuissean  ni  de  sun  coumiundant.  Jo  iie  puis  ilc'couvrir  nulle  part 
qii'anoune  pi&uede  uetto  ualnre  ait  jamais  <5t^  prod uite  pendant  touteslos  trauaaotions 

N^.inniDins  il  est  raisnnnable  de  ornire  que  ce  vaisseau  fiit  arni6,  (5qaip^  et  recrnt^  a 
Chiirleat»n  dans  lo  but  <lo  se  livrer  fb  un  HyHtfeiiio  de  ddpi-^dations.  Sa  preinifere  apiiari- 
tioii  dans  oe  rOle  en  liaute  mwr  eat  lien  le  art  Janvier  18153,  oil  il  pinga  le  eeliooner  Han- 
over, de  Proviuuetowu,  ]ii>tite  ville  (It)  pSchttnrs  sur  la  e&te  dii  MassacUnsette,  et  sue  le 
puhit  ifariivi'i'  ib  sa  dcttriiiitticiti,  Am  Cayes,  dans  I'lle  de  St.-Domiugao. 

L»  oupituine  de  la  Reii'iliiitinn  d^|iosa  alors  son  noni  du  Parker.  En  arrivant  i^bord 
dii  Hanover  il  n-coninir-  ititni^diateiiienC  le  oapitaiiie  Waiiliingtou  Case  comme  niie  per- 
Boiiiio  qii'il  avait  vhb  b.  Pi'<iviiicetowu,  loraqn'il  y  avai  t  ^t^,  quelques  annges  auparavant, 
omnpS  d'lin  voyaifa  de  pdehe  de  et-  port.  II  tfammiijn  alors  comme  Vernon  Locke, de 
la  province  anglaise  la  Nouvelle-JSoosse.    8i  I'ou  adaiet  ceoi,  il  s'ensnit  qB'tiu  citoycn 
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K  this  be  admitted,  it  foUows  tliat  a  oitizeu  of  one  of  Hi-r  Miijest^y's 
(leiiendenciea,  acting  as  an  officer  of  a  vessel  pretending  to  a  belligerent 
commission,  took  possession  of  tbe  Elanover  as  his  lawful  prize,  turned 
adrift  llie  tiiip  captain  and  his  crew  in  an  open  boat  to  make  tlieir  way 
to  the  nearest  land  as  they  best  could,  and  then  bore  ofl'  with  bis  prey 
toward  the  island  of  Long  Cay. 

A  question  naturally  arises  here,  wbetlier  this  Xova  Scotia  man  Locke, 
in  coming  to  this  region,  bad  been  moved  to  it  by  any  previous  lauiiliiirity 
with  its  facilities  ibr  such  enterprises  as  he  was  about.  The  evideuue  on 
this  point  is  not  conclusive.  Tliojnas  Sampson,  a  person  sent  out  as  a 
detective  by  the  United  States  Government  to  watch  what  was  going 
on  at  Sassau,  aflirms  that  he  knew  b.v  good  report  that  Locke  had  bt'en 
clerk  for  Adderly  &  Co.,  which  tact,  if  it  were  true,  would  go  far  to  ex- 
plain the  cause  of  the  success  of  all  his  operations.  But  it  will  not  ex- 
plain how  he,  a  Nova  Sfiotia  man,  should  have  heeu  recognized  as  a 
legitimate  commander  of  a  belligerent  vessel  of  the  insurgent  States  by 
the  authorities  of  Nassau.    But  of  this  I  shall  have  more  to  say  presently. 

On  the  5th  of  Ij'ebruary,  1863,  that  is,  eight  days  after  the  capture  of 
the  Hanover,  this  vessel  arrived  at  Long  Cay.  But  there  came  at  the 
same  time  another  vessel  in  company,  (ialled  the  Two  Brothers,  which 
Captain  Locke  had  succeeded  in  the  interval  iu  hunting  up,  as  well  as 
her  owner,  a  person  of  the  name  of  FaiTington,  apparently  not  unaccus- 
tomed to  the  business  of  buying  up  shipwrecked  property.  Bat  it  was 
not  as  Locke  that  the  captain  now  appeared.  This  time  he  had  the  as- 
surance to  personate  Washington  Case,  the  true  master  of  the  Hanover, 
whom  he  had  sent  off  with  his  crew  several  days  before.  Ho  told  a 
story  that  the  vessel  had  been  ashore  and  consequently  sprang  a  leak, 
which  would  make  transshipment  necessary.  The  end  of  it  all  was,  that 
he  desired  to  sell  more  or  less  of  the  cargo.  Farrington  doubted  the 
truth  of  this  account  from  the  first,  but  he  did  not  see  why  that  should 
prevent  his  buying  the  cargo.  So  the  two  proceeded  to  the  oifice  of  the 
collector,  iu  order  to  get  the  necessary  permit  to  land.    Thatofiicer  ex- 


d'atie  <1cs  postjuasiona  de  na  Hi^este,  iigisiiaiib  coiiime  olGuier  d'lia  vniaseaa  pr^tendaiit 
avciir  ntie  commiBsiun  de  belli^ront,  a'eiiipitra  du  Hanover  comiau  prise  l^^nte,  jeta  le 
yrni  cnpit^ne  et  son  ^ui)>Bi;e  daos  an  petit  bateau,  ponr  qu'ila  gagnaaseut  la  terro  la 
pliis  pniuhe  oomnie  ils  le  pouiTBieiit,  puis  ciiigla  aveo  aa  priae  vera  rile  de  Long  Cay. 

lei  a'^l&ve  uatei-ellemeiit  la  questiou  de  easiiir  ai  cet  Dotnnie  de  la  Noiivel1e-!6cosae, 
Iiocke,  eii  venaiit  dane  ces  paiajces,  y  avail  6t6  pnuHSg  par  nne  cevraiue  familiiirit^  aveo 
lea  fucilitfia  f|n'il  y  avait  trouv^ea  auparavaiit,  piinr  dos  enterpriaea  comma  culls  qn'il 
projetait-.  Les  pii*iivea  aur  ce  point  ne  doiib  point  conclnaotca.  Thomas  Sainpaon, 
euvojfi  comme  agi'iit  de  police  par  le  Ooiivurtienient  des  iElats-Uiiis,  poor  anrvBillar  oe 
qui  ae  paaaait  ii  Hasaau,  afilrme  qn'il  aftvuit  de  lioune  source  que  Locke  avait  6t6 
ctiiumis  cLez  Adderley  ut  C'°,  fuit  qui,  a'il  intuit  vi'ai,  tendrait  fortement  ^  expliquer  la. 
cause  du  aucefes  de  toutcs  ses  op6r»iioiia.  Maia  cela  u'espliqnerait  piia  coniiueiit  lui,  an 
lioinmedela  Nouvelle-IicoijSe,  uiiluit  ^t^  reconun  comme  uommandaut  Idsititne  (I'utl 
vaiaseau  bolligfiraut  des  ^tata  insurgi^a  par  lea  aiitorit&i  de  Nassau.  Maia  j^urai  it  en 
dire  davaiitaiie  tout  it  Vlienre. 

Le  t  f6vrier  1863— c'e«t-a-(liro,  liiiit  jonra  aprfea  la  capture  dn  Hanover— ce  vaisaean 
^Liriva  a  Long  Caj.  Maia  i1  y  arriva  eti  inSme  t«m|iH  uu  autre  vuiaaeau  apptl^  laa 
Two  Brotbeirs,  qae  le  capitaine  Locke,  diins  l'int«rval1e,  avait  r^uasi  iV  d6ut>nvrir, 
anssi  l)ien  que  sou  propri^taire,  dn  nom  de  Farrington,  qui  avait  apparemment  I'liabi- 
tude  d'ocbeter  dea  propri^t^  naafrag^ea.  Mais  ce  ne  fut  pas  comme  Looke  qn'apparnt 
»1ora  le  capituiue.  Cette  fois  i1  cut  I'uudace  de  Jouer  lo  rCle  de  Waahinj^on  Case,  le 
vrai  capitaine  du  Hanover,  qii'il  avait  envoys  ptomeoer  avec  son  Equipage  qneUiUBs 
jonra  auparavant.  II  lit  nne  bistoire,disantqne  le  vaiaseau  avait  toucliS  cerre  et  qu'iin 
coiisiSquence  il  avait  une  voie  d'ean,  oe  qui  reuilrait  un  transboi'dumenC  uSceaaaire.  La 
jiu  de  tout  cela  ^tait  qu'il  d^airaib  veudre  plus  on  inoius  de  la  civrgaiaon.  Farrington 
donta  de  la  vgrit^  dc  cette  liist-oire  d^  I'aljord,  maia  il  no  vit  paa  pourquoi  cela  Tanrait 
■:mp6oh6  d'acbeter  In  cnrgaiaion.  lis  se  rendirent  dono  toua  lea  denx  an  bureau  (In 
recevenr  ponr  obteuir  la  permlsaion  do  dfibarqner.    Cet  ofSoier  examina  lea  pap'  — 
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iimiDed  tlie  papers  ottered  in  the  usual  manner,  aake<l  the  custom  iiiy 
(luestions,  and,  being  satisfied,  gave  the  retiiiisite  authority. 

Thus  every  part  of  Locke's  scheme  had  completely  succeeded.  H(- 
received  bis  money.  Farringtou  sold  the  goods,  doubtless  at  a  good 
profit.  The  captured  vessel  was  sent  to  Nassau,  there  loaded  with  salt 
and  provisions  to  go  to  one  of  the  insurgent  porta,  aftsr  which  there  i^ 
no  further  trace  of  her. 

It  should,  however,  be  particularly  noted  that  the  manifests  of  the 
cargo  presented  to  the  collector,  upon  which  the  ti-ansfer  of  the  in-operty 
W!is  authorized,  were  two.  Tltey  bore  dates  on  different  days,  the  5tii 
and  6th  February,  and  both  purported  to  liave  been  signed  by  the 
true  captain,  Washington  Case.  Hut  inasmncli  as  he  had  been  sent  on 
liis  way  over  the  sea  on  the  25th  of  January,  it  is  clear  that  the  dates 
were  appended  by  Locke.  Moreover,  the  two  manifests  were  not  iden- 
tical either  in  regard  to  the  articles  of  the  cargo  nor  to  the  quantities  of 
i.'ach.  Pnrtliermore,  the  signatures  were  by  no  means  in  the  same  hand- 
writing. It  is  not  unlikely  that  one  of  them  may  have  been  genuine, 
and  found  on  board  of  the  vessel  after  it  was  taken.  Itut  the  other  was 
so  signed  that  no  one  at  sight  of  it  could  avoid  seeing  it  was  not  by  tho 
same  hand. 

Mr.  John  Bnrnside,  the  resi<lent  magistrate  of  Inagua,  subsequently 
reported  to  the  governor  the  facts  which  he  happened  to  witness.  Ho 
aftlrms  that  botli  Farringtou  and  he  doubted  the  truth  of  Locke's  story 
at  the  time.  A  day  or  two  aftorward,  by  reason  of  soma  words  di'opped 
from  an  intoxicated  sailor  in  the  Hanover,  the  collector  was  led  to  sus- 
iiect  some  falsehood,  wliich  induced  them  all  to  examine  the  papers 
more  closely.  The  trnth  became  apparent,  on  inspection,  that  a  palpable 
forgery  had  been  committed,  and  an  individual  falsely  personated. 

Here  were  the  collector,  the  resident  magistrate  of  the  district,  and 
one  other  person,  all  of  them  convinced  that  a  grave  oftfense  had  lieen 
committed  against  the  law — an  offense,  too,  involving  a  questiou  of 
property,  which  it  would  seem  to  have  been  the  <luty  of  the  officers  at 


■[Ui  Ini  etaioiit  praasntSsi,  dans  la  fovsio  in'iliiLiire,  fit  los  iiiisjitioiis  iisiielles,  ot,  satisfiiiti 
.louua  I'antorisution  demaudi^^. 

Ainei  le  plan  de  Locko  avait  n^ussi  eomplctement  dans  toiitea  sea  parties.  II  re{ut 
lion  argent.  Farriugton  vondit  la  meroliandise,  sans  donte  avisc  (i^aiid  prolit.  Ls  vaia- 
seau  captnr(S  fiit  onvoyd  it  Naasan ;  li,  chargi  de  sel  et  de  provisions  pour  se  lundre  fi 
Tun  des  poitH  JQSlirgds,  apriis  qnui  on  no  t>rauvo  plus  de  Ini  anonne  trace. 

It  f^nt  cependant  remarnner  particuliiivement  qne  les  "  manifests"  de  la  cariraison 
|ii'(>aent6s  an  recaveur,  snr  lesquels  le  tronsfert  de  la  propridbi!  fnt  autoriai;,  iStaient  an 
uorabre  de  dens.  Ds  portaient  clea  dates  de  jonra  dilierents,  le  5  et  le  6  fi-vrier,  ot  tona 
les  deux  pWitondaieut  avoir  ^tu  aigui^s  par  le  vrai  capitaino  Washington  Case.  Mais 
cloiume  il  avait  &b6  envoyd  sut  aict  le  aS  Janvier,  il  est  clair  gae  lea  ilatos  aviiient  6t6 
iijonit^es  par  LogIcc,  Do  pins,  les  deax  "manifests"  n'dtaient  ideutiqnes,  ui  quaut  aux 
lu-tiolea  de  la  cargaison,  ni  qnant  il  la  c|aantibi;  de  oliaoun  d'eux.  En  outre,  les  signa- 
tures n'dta  ent  i  as  le  n  o  ns  1  n  on  le  de  la  mCme  fioritnre.  Il  u'eaC  pas  invraisembla- 
Ideqne]  no  dellesatp  t  antliont  )ue  et  tronvde  il  bord  apii'a  sa  capture.  Mais 
I'aiitre  i^ta  t  ^  to  le  telle  ho  to  quo  personno,  en  la  voyant,  ne  pouvait  luanquur  di^ 
rcconnalt  e  i      11         ta  t  p      d    la  n    ne  nain. 

II.  Jo!  n  B  1  I    1  r     1,         %f  porta  plus  tavd  aa  gouvernenr  los  fiiits 

iloiit  il  1       t    t  1  II  alHrmo  qne  tons  les  dons:,  t'aci'ington  ct  lui, 

onrcnt  d      lo  I  e  cle  Locke  a  cette  cpoqne.    Un  jour  on  deux 

[dus  tarl  liapp&inn  niatelotivre  dn  Hanover,  le  ro- 

i:cveur  ft  i  i  a      ensoiige,  co  qui  les  couduisit  a  examiuei' 

tousdeuslPst    (I  1  J  ^  devint  maiiifeate  il  I'esawen. :  qu'un  fivi^ 

li.^l  liable  a  at  inui        t   i         a  aitfiinssemeiit  prislo  tltro  d'anautfo  iudivtdu. 

Voilii  done  f  ce  eu  1  n  a  at  at  d  liatrict  et  nne  antro  personue  convaineus 
tons  tro  sj  neg  ooif  aeaat  fitiS  commiae  centre  la  loi,  offense  entralnant  di! 
pliis  unoqneatiiin  do  propiiiitfi  qn'El  anrnit  dte,  HOmbie-t-il,  du  devoir  des  ofliciers  diL 
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IcHst  to  mention  officially  to  the  authorities  at  Nassau.  It  was  for  tbeni 
to  leail  the  way,  in  warning  theui  in  seasou  of  an  abuse  which  might 
possibly,  and  even  probably,  come  to  thoir  notice  in  connection  with 
both  these  I'essels  at  Nassau.  lu  poiut  of  fact,  both  of  them,  as  well  us 
a  part  of  the  cargo,  went  to  Nassau  and  remained  some  time. 

Three  weelts  elapsed,  aud,  so  far  as  appears  by  the  papers,  not  a  whis- 
]M}V  legnrding  this  extraordinary  transaction  seems  to  have  been  com- 
numicated  to  the  governor  or  anybody  in  authority  at  Nassau.  The 
lietribution  was  there  and  the  Ifauover  was  there.  Nassau  is  a  very 
sniall  phice,  wliere  every  event  of  this  liind  naturally  would  attract  some 
attention.  The  officers  of  the  Retribution,  including  Locke  himself,  had 
v,'ome  tliere.  A  single  line  from  the  collector  would  have  served  to  point 
attention  to  the  subject,  and  to  flx  the  eyes  of  the  authorities  on  the 
vessels  at  leiist,  if  not  on  the  men.  It  is  not  unreasonable  to  infer  from 
tlic  character  of  the  phice  that  the  substantial  facts  attending  the  cap- 
ture were  more  or  less  known  to  many  persons,  from  the  moment  of  the 
ariivalof  the  vessels  and  the  men.  The  collector  was  dumb.  The  resi- 
dent magistrate  was  dumb.  As  to  Farrington,  nothing  could  be  ex- 
pected from  him,  as  he  had  become  more  or  less  a  party  in  iuterest  in 
concealing  the  fraud  which  he  could  not  doubt  had  been  committed. 

Neithei-  is  it  at  all  likely  that  anything  more  wonld  have  ever  beeu 
disclosed  by  these  parties,  had  it  not  been  that  the  agent  of  the  under- 
writers of  the  vessel,  having  learned  something  of  the  case,  on  the  liOtli 
of  April  addressed  to  the  governor  a  romoustrauce  against  the  unlawiul 
proceeding,  and  a  desire  for  an  investigatifui.  The  allegations  weredis- 
tinctly  made — 

That  tlieAmericiiii  bcIiooirt  Haiio\ot  «a9  tiikoii  toloituue  IsliuiLbj  ji  iiui-a ii  c iH 
iiigliiiiiBelf  the  master,  who  coiumauicated  to  R  W  larrmfftou  ot  thu  alH)\e  wiuiii 
lii.i  desire  to  dispose  of  tha  oa,r)ro  ot  said  scliooDer  and  to  purchase  a  i,  iTgu  ul  salt 

Tliat  tUeo!ir};oof  tlio  Haiiovur  wostransfeiic,!  to  the  Brothers  oniiL  ll)j  ibt  sadi  u 
riii];tciu,  ami  »li,  lir  ft  part  thereof  convex eil  to  tiio  poit  of  Nhssiu  m  1  tl  ci    j  i       ! 
idiHrjjo  of  JaiiiM  I.  FamiLgtoii,  also  uuuof  tho  magistrati.sotloit         I  li  1 1 


iiioiusde  iiieiifiomuir  oflieielloiiient  n^  antoutds  lu^laslll  ( 
li;s  devautB  en  les  avortissaiit  il  temiis  d  iiu  iibiis  iiu  pom  ait  ] 
iiableineut,  vmiir  I'llunrcimoaissance  t,n  rappoit  atui.  (.eadeiiv  % 
liiit,  tons  lea  lioiix,  aussi  bitii  nii'ime paitie  deliciij,!  sun  ill  r 
lojib  quulqno  tem|is. 

Trois  BSinaiues  s'<icoiil6roiit,  et.antant  qn  ilr  ssoif  1  1 
iieniant  cett«  trauisaction  extraordiuairo  uo  soinlik 
iietir  iii  !i  iieiBOiino  on  aiitoi'it^  jV  Nassau  La  Rotiib  t 
Nassau  est  uu  endroit  tiiM-pcjtit,  o[i  tout  i^v tenement  I 
meut  qnelqne  attention.  Les  oftloiei's  de  la  SetnbuT  \  ton  | 
y  ^talent  VBuns.  Une  settle  ligoo  du  loeevenr  autjit  auiviaitti 
siijet  et  fi  fixer  les  yenx  dia  Htitontfis  Bur  les  vaissoaux  aa  nioins  amou  stir  Ics  iioinnies 
11  n'eat  pas  ddraisonnablo  d'lnfiSrer  dn  oaraotLre  de  1  eudroit  i[iie  Us  taitH  snbstantielx 
uiiiioeroaut  la  capture  iStaioot  ploa  on  mums  couuun  de  bcautOQp  de  iiiouile,  dtjpuiH  le  mo 
Client  de  I'alrivde  dCH  vtkiaseanx  et  des  homtiies.  Lu  roceveiir  fut  tunut.  Le  magistriil 
lilt  muet.  Quant  ft.  Farriujiton,  ou  ne  poiivnit  rieu  attendro  de  Ini,  puiBr|ii'iI  itait 
ilevenu  plus  on  nioius  partie  intdressee  u  oaebor  la  fraude,  qii'il  no  ponvait  douCer  qu'oii 


D  u'est  pas  dou  pins  vraiseniblablo  dn  tout  quo  rien  de  plus  oftt  jamais  cto  di^voiU- 
j>ar  cea  persoanes,  si  raguut  des  assui'eurs  du  vaisseaii,  ayaut  apprU  i|neh|ue  cliose  de 
</o  cas,  u'avait  pas  adressfi,  lo  20  avril,  au  souvernonr,  nns  romoiitranoe  coatre  lo  pro- 
vM6  illdgal,  et  nDodutnande  d'investigatiou.    Sea  allegations  t^taieut  uettemcut  I'aites : 

"  Qne  le  schooner  amdricain,  lo  Uauover,  avail  dtd  pris  ii  Fortune  Island  pa,f  uu  indi- 
vidu  s'en  disant  le  capitaine,  qui  commnniqua  it  E.  W.  Farrington,  do  I'lle  ci-dessus, 
.'Oil  ddsir  de  disposer  de  la  oargaisou  dn  dit  suhounei'  et  d'acbeter  uue  cargaisou  de  sul. 

"  Qne  lu  oargaisou  du  Hanover  avait  6b6  transbordde  sur  le  Two  Brothers,  pro[iri<'t<' 
iln  dit  Farrinf^n,  et  (lue  tout  on  partie  en  avait  6[£  transporti^  an  port  du  Xmskuu,  el 
la,  Itvri^  ft  Jflinis  !.  FaiTinnton,  tiussi  nu  des  iiiagistrats  de  Fortune  lal ' 
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Tbat  the  ITauover  was  loaded  with  salt,  and  sailed  for  one  uf  tha  southern  pm'ts  of 
the  Uiilt«cl  States ; 

That  the  party  who  represented  himself  as  Washington  Case,  master  of  the  Hanover, 
piiivcil  to  be  the  first  officer  of  the  armed  schooner  Kefriliiiti<iii ; 

That  the  Retribution  was  then  at  Nassau,  as  were  also  tbe  olBeers. 

Tiie  Ketribtition  was  then  at  Nassau,  aiifl  had  beeii  there  rpcei("ed  as 
a  vessel  of  war  of  the  insurgent  States,  without  a  word  of  remonstranco 
or  even  of  notice  by  the  authorities. 

But  on  the  31st  of  January,  1862,  the  Dake  of  Newcastle  had  dis- 
patched to  the  governor  of  N<iS3!»a  a  paper  of  instructions  to  guide 
his  conrse  in  regard  to  such  vessels,  one  of  n  liick  was  to  this  eftect : 

Diiriiis;  the  continuaiiee  of  thH  present  hostilities  betwoen  the  Governmeift  of  the 
United  tjr.iiteHauil  the  Status  calling  tlieiuattlvua  the  Confederate  States  of  America,  or 
until  Her  Miijesty  shiilt  iitliuriviae  order,  no  ship  uf  war  ur  privateer  beloii>clng  to 
eir,lii;r  of  the  l>elli<^reLits  shall  be  permitted  tio  enter  or  remain  in  the  port  of  Naasan, 
or  ill  any  other  |iort,  or  roailNteail.  or  »'at«r  of  the  B.ihaiita  islands,  except  by  special 
leave  uf  the  lien  tenant-governor  of  the  ISahania  Islaods,  or  in  case  of  stress  of  weather. 

On  the  11th  of  Maruli  following,  Governor  Bayley  aiipears  to  have 
issued  a  procbuiiutiou  to  tiie  peojile  of  the  Biihaina  Islands,  eoniiuuui- 
Ciiiiiig  tliese  in.-tructioiis,  and  dii-ecting  ol)edience  to  this  provision. 

The  governor  of  Nassau  liad  not  taken  any  action  whatever,  so  far 
a»  it  appears,  in  proliihiting  tite  entrance  or  remainhig  of  the  Betribu- 
tion  in  tlie  port  of  Nassau,  though  he  Luust  have  kiiDwu  she  was  thera 

Oa  receiving  tlie  letter  of  Mr.  Jaoksou,  lie  contented  himself  with  a 
reference  to  the  attorney-general  iu  these  words,  "  I  wisli  to  know 
what  steps  oaght  to  be  taken.  It  is  suggested  that  a  confederate  ofitcer 
has  made  Fortune  Islmul  a  depot  for  prizes." 

Such  was  tlie  oidy  point  of  view  in  whicli  the  governor  thought  tit  to 
consider  the  statement  of  Mr.  Jackson,  comnmnicatiiig  to  him  other 
facts  of  which  it  might  have  been  supposcdit  washisduty  to  take  Dotiue. 

■'  Que  le  Hanover  avait  ^t6  charj^e  de  sel,  et  qu'il  itait  parti  ponr  i'un  des  ports  dn 
saddesIitnts-Unis. 

"Qn'il  avait  ^te  pronvS  qne  I'individn  se  donnant  ponr  Washington  Case,  capilaine 
dn  Hanover,  ^tait  le  premier  olltiuier  dn  schooner  arni4  la  Betriliiitiou. 

"QnelaBetriliutiun  4tait  Bull's  ik  Nassau, anssi  blen  que  les  otituiers." 

La  Betribntiou  £tait  alors  4  Nai*san,  et  y  avait  4t6  refue  cinnuie  vaissean  de 
gneiTB  des  Stats  itisurg&i,  sans  uu  mot  de  remontranco  ui  une  remarqne  de  la  part  des 
aulorit^ 

Mais  Iu  31  Janvier  ISGJ,  le  duo  de  Newenntle  avait  exp^di^  au  ^nvernenr  de  NnHsan 
dea  iuHtrnotioiiH  poar  guiilui;  sa  cundnite  ii  I'egard  de  vaisseaus  seiublahles,  dout  I'uiie 
6tait  eoiifne  coninie  suit: 

"  Pendant  la  dni'^  des  hostiliti'S  prf-fentes  entro  le  Gonvernement  des  Eltats-Unls  et 
les  soi-dUants  iStats-coufSdSrSs  d'Ani6L'ii|ue,  ou  jnsqu'ilce  qne  sa  Miijestd  en  ordoniie 
antrement,  il  lie  sera  perniis  ^auciiii  vaissean  de  guerre  ui  :\  aneiin  corsaire  appar- 
tetiaut  k  I'nu  ou  Ik  I'autre  des  belli)i;£raiitM  d'eutrer  on  de  rester  dans  lb  port  de  Nas-aii, 
on  dans  qnelqne  antre  piirt.,  on  rade  on  dans  les  eanx  des  ties  IS.ihamas,  h  niLiins  d'niie 
peruiissiou  spSciale  du.  lieutenaot  )(ouverneut  des  lies  Bahaini 

les 

Le  gonvurneur  do  Nassau  n'avait  pris  anoune  mesnre,  autant  qn'il  le  semble,  pour 
eiU|iSclier  I'enti'i^eon  les^jonrdeiaKutribuiioii  daus  le  port  de  Nassau,  quoiqu'il  edt 
da  savinr  qn'elle  \  Stuit. 

Eu  recevaiit  la  lettre  do  M.  Jackson,  il  se  coutenta  do  I'envoyer  a  I'attomey-Kcneral 
aveu  ues  mors:  "  Je  vondrais  savoir  quulles  niesures  il  fant  prendre.  On  dit  qii'un 
offlisier  cotit^it^r^  a  fait  de  Fortune  Island  du  d^pi^E  de  prises." 

Tel  ^t-ait  le  seul  point  de  vue  aiiqnel  le  )i;ouvernenr  iirflt  convenable  de  consid<Srtr 
I'expos^  de  M.  Jackson,  qui  Ini  avait  fait  cunualtre  d'autres  faiCs  dout  ou  pouvait  sup- 
poser  qu'il  fitait  do  son  devoir  do  prendre  et 
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Tbe  iioti'ibiitiuii  bad  be«n  receireil  in  Nassjiu  as  !i  eonfederate  vessel 
of  war,  contrary  to  the  terms  of  bia  own  |iroclatiiatioti. 

The  Hanover  had  been  received  in  Niissnn  sis  a  prize,  and  bad  been 
fitted  ont  from  there  to  go  to  the  Smitbem  Stak's  of  Aiiierica. 

Tbe  officers  of  the  vessel  were  at  tbe  time  stopiHiifC  at  Nasaan,  enjoy- 
iutr  the  fraits  of  their  violation  of  the  waters  of  the  Baliainas. 

Nobody  residing  in  so  small  a  plinse,  where  events  of  this  peenliar 
kind  were  passing  before  their  eyes,  could  long  renniin  ignorant  of  lliese 
facta. 

Yet  the  governor  conftnea  bia  inquiry  of  the  attorney -gen  era!  to  the 
mere  fact  that  Fortnne  Island  bad  been  made  a  di*[»ot  for  prizes  by  a 
confederate  officer, 

Tbe  attorney-gerteial  was  5Ir.  G.  C.  Anderson,  with  whom  we  biivo 
already  been  Tiiade  acquainted  in  tbe  transactiiiiis  coiinected  wiib  the 
stc:iiiier  Oreto,  alias  the  Florida,  wliidi  took  place  in  Nassan  jnst  one 
year  before.  Tliis  gentleman  does  not  appear  to  have  been  roased  into- 
more  activity  in  the  interval.  The  opinion  which  he  gave  in  answer  to 
the  governor  is  in  these  words: 

I  liiivc  }!;i^'<^ii  "ly  hest  conRiileialiim  to  tlie  an'ompanying  letter  of  Mr.  Jnckemi,  in 
llio  lioiie  of  l)tui}{  nlile  tu  advisit  liia  cxuelleiitiy  Id  some  coiiraii  of  pniueeiliiig  wliicli 
\\'uLi1cl  l«H(l  to  »  judicial  itivt»ti};ittioti  iutii  llio  ulriMiiiistaiiccH  comjiliihittl  of,  but  1  re.- 
^LX't  1o  Huy  that  I  huvu  buBti  ninLblu  tg  uri'ive  at  any  utbur  cuticliutiuD  teudiiig  to  aucll 

Tha  trjiivcj'iiiii;  of  tbe  Hanover  into  tbe  port  of  Long  Cay,  anil  t.hern  tnioBsliipiiiug 
rliu  uiii'f^i,  aHHLiiiiitiK  ber  to  liavo  been  a,  (irize  nt'  war,  was  a  vinliitiuti  of  Her  Mnjialiy'a 
liiterdiut  on  tEie  Hiilijeob  of  prizes,  anil  tliu  uiilleutor  of  reveune,  11'  be  liaiL  any  uaiise  to 
uuspeet  tbe  character  uf  the  ve-isul  uiid  carfni,  Hliiiuld  at  uiive  Lave  arrestuil  bntli ;  liuC 
iiK  tbis  was  nut  done,  and  the  vtiHsel  lius  letD  the  ijuluny,  and  ttio  cargo  been  disposed 
of,  no  proceeding  (»  rem  cau  now  lie  iiistitnttd. 

The  next  qnestion  is,  wbetlier  any  parties  cciiineeted  with  t"ue  transaction  have  reu- 
dered  tlieniBelvescriniiiially  liaible;  and  on  tbiii  imiut  I  a.ni  clearly  of  opiuiou  Ju  the 


La  Betribntiuii  availi  6t6  rc^ne  it  NMasan  coniini;  vai^!Sl;an  de;  yuerro  uoiitiideri:  coii- 
trainjiieut  anx  tcrnies  de  sa  pi'opre  procbiniation. 

Le  Hanover  avail  6t6  re^n  fl  Nassau  comnio  prisi",  et  y  avait  ete  Oquipe  pour  se 
rendre  anx  ^tats  dii  snd  ile  I'AmSriqiie. 

Lea  ofliciera  de  ce  vaissean  demenraieut  alow  il  Kassan,  jonissant  des  fruits  de  leur 
viiilation  dee  oaiis  lies  UalmmaH. 

Peraoune  nSsiilant  dans  nii  hi  petit  endroit,  oti  des  faits  do  cette  nature  particnlifere 
88  passaient  sous  les  yeas  de  lous,  ne  pouvait  lea  if^orer  lougt*imps. 

Et  oependaut  le  gouvernenr  borne  xa  qnestion  k  I'attorney-geueral  an  simple  fait 
qu'iin  ofiiuier  cuiif^il^r^  a  fait  nn  d£pOt  du  jirises  de  Fortune  Lslaud. 

L'attomHy-geneial  6tait  M.  O.  C.  Anderson,  do ut  nous  avotis  d^Jfl  fait  la  connnis- 

s.      e  dd  B  ies  tra  s.   t'     a  q   '  se  rattaci  e  t  an  steamer  I'Oretii,  anti'enient  le  Florida, 

en  'en   1  en  il  Na  sa    j  s  e  une  au  6b  uupantvaut.    Co  monsieur  ne  paruU  pas  6tre 

de  en    pi  s      t  f  1  us  1  utervalle.    L  a  is  qa'il  donna  en  rSponse  au  gonveruenc  est 

e    e    cea   e  n   s 

J  a    e  6   le  n  on  It  e  s  la  lutf  e  inelnae  de  M.  Jactson,  dans  Tesirair  do 

I        or      1  1  e    1  s       excell     ee    ju  Iq  u  ligne  de  wuidoite  qiii  pat  liiener  ^  une 

I  ^te  j    t     H    e    la  a  1  B  c  rcons  a  dout  on  ae  plaint;   niais  Je  resretto  de 

1  I  e  JO   u  u    t      "r   ver  b,  au     ne  notre  eoneluaiou    tendant  it  nn  seliiblaltle 

Lo  ta  t  d       e        le  Ha  over  dans  le  port  de  Long  Cay  et  d'y  transbiirder  la 

u     e     leu    sH^eant  comine  n  e  p  ise  de  guerre    6tait    une   violation   de  la 

d  le  an  de  aa  M  jest^  au  snjet  dea  pnsea,  et  le  rei^evenr  des  donanen,  h'il  avaih  une 

ae  q  el    uq  e  de  anspe  ter  le  oaraet^  e  da  vaisseau  et  de  aa  caittaiHon,  anniit  dd  les 
aiiotei  tuus  lea  den^,  uiais  comrae  (.eci  u  a  pas  6l6  fait,  que  '         '  '.  '  -■ 

riiloiiie,  et  qn'ou  a  diaposS  de  la  cargaisou,  on  ne  peut  uii 
proi&s iH  r, 


"La  nreniifere  qnestion  qui  vient  ensnit*  est  de  savoir  si  qiielqn'nn 
nielloed  danH  cette  alfdire  s'est  rendne  paaailjlu  d'uu  procus  orituiuel;  et  s 
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I,  liowovcr,  tiiiiik  tliat  tLii  charge  is  one  whicli  calls  for  sciiio  idvesligatioii,  and  I 
tliercfbro  TecoiiitneQil  thai  the  magistrate  of  tho  district  be  directed,  on  his  uest  viait 
to  Long  Cuy,  to  iiMtituCe  imiiiiries  with  the  view  of  ascertaining  tho  exact  facts  of 
the  case,  and  that  the  coUector  of  revenue  ho  instructed  to  bo  vigihint  in  preventinij 
....„ „„  of  similar  acts. 


In  tlie  first  place  it  shoukl  be  noted  tUat  -tLis  opinion  at  once  coii- 
ilemas  the  course  of  the  collector  of  revenue,  who  is  proved  to  have  had 
eause  to  suspect  the  character  of  the, vessel  and  cargo.  He  says  tliat  it 
was  his  positive  duty  not  merely  to  notify  the  government  of  the  facts, 
but  to  arrest  both  vessel  and  cargo.  In  point  of  fact,  he  did  neither, 
and  gave  no  notice  whatever  at  the  time  to  the  authorities  at  Nassau. 

Yet  I  do  not  perceive  in  the  course  of  these  papers  the  smallest  at- 
tempt to  have  been  subsequently  made  to  call  the  collector  to  any  re- 
sponsibility. Not  a  word  was  said  to  liiin  of  his  failure  to  perform  this 
positive  duty. 

lu  tlie  second  place,  the  attorney-general  gives  it  as  his  deliberate 
opinion  that  none  of  the  parties  to  this  transaction  had  rendered  then]- 
selves  criminally  liable. 

It  would  have  been  perhaps  desirable  had  that  officer  given  a  single 
reason  for  giving  such  an  opinion  prior  to  any  attempt  to  investigate 
the  facts  attending  the  case.  There  was  plenty  of  evidence  to  be  found 
at  Nassau  if  there  were  real  energy  present  to  seek  it.  If  he  had 
sought  it,  it  seems  impossible  that  the  attorney-geneml's  statement 
could  have  been  made  in  good  faith.  As  a  clear  proof  to  the  contrary, 
in  point  of  fact,  he  himself  waa  the  party  employed  in  prosecuting  at  a 
litter  period  an  indictment  against  the  principal  engage^l  in  these  tran;-- 
actions  both  for  conspiracy  and  forgery. 

It  is  impossible  for  me  to  explain  this  singular  action  of  the  at- 
torney-general in  any  other  way  than  this :  He  meant  to  say  that  in  a 
population  so  entirely  in  sympathy  with  the  insurgent  cause  at  that 
moment,  there  was  no  chance,  in  his  opinion,  of  i)rocrtrnig  a  verdict 
against  any  one  engaged  in  it.    And  in  this  he  was  probably  right. 

But  this  view  of  the  subject  does  not  relieve  Her  Majesty's  govern- 


"  Jo  penso  copenduiit  [[lie  I'aciciiHatiun  e«t  du  natura  a  exiger  q<iel([iiee: 

I'ecnuiniando  en  cons^qnenoe  iiiie  le  manjisti-at  dii  district  retoive  pour  

dauH  sa  prochaino  'visii«  a,  Long  Cay  de  faire  des  cntinelea  ponr  coiistatcr  les  fait;; 
usaots  du  caa,  et  que  lo  retoveur  soit  invite  a  f-tro  vigilaut  pour  empFcher  tout  letour 
(I'actes  sembtablea." 

Tout  d'abord,  on  dolt  rcmat(iner  ituo  cet  avis  condamno  du  eonp  ]a  couduitc  d\i 
recevcurj  qui  est  proav6  avoir  eo  dea  motifs  ite  saspeoter  le  caract^i'e  du  vaissoan  et  di' 
la  cargBJBon.  11  dit  q^ne  son  devoir  poaitif  i?tait  non-Benlenient  do  notifler  los  faits 
au  gouvernenient,  maia  encore  d'arrPter  lo  vaiaseau  et  la  careiaison.  En  Ciit,  il  uo  lit 
111  Fuu  iii  Tautro,  et  ne  donna  aueun  rouse igue men t,  ii  cotte  dpoque,  anx  aiitoiites  du 

Et  ponrtant  jo  n'aperfois  pas  dans  tons  ces  ilocumeuta  que  la  plus  petite  tcntati^r- 
^it  6tf.  faite  plus  tard  pour  reudro  le  ret'eveur  reaponsable. 

En  second  lieu,  I'attomey-general  doiiiie  oomnio  aon  avis  redi'clii  (lu'jiiicuno  df.s 
parties  nial(=os  dans  cotte  affaire  ne  s'est  I'eudue  naasible  d'nn  praci-s  erEininul. 

II  auVait  61"^  peut-fltre  d^sirrble  que  cet  oDiciet'  edt  donn^  uuo  seulu  raison  d'un  ttl 
nvia,  avant  tonte  tentative  d'enqaOtu  sni'  les  ihita  se  rappoctant  il  ce  cus.  On  devHii 
tivuver  une  abondance  do  preuves  i\  Sasaan,  s'il  y  avait  eu  une  volonte  furuie  du  li-? 
-chercher.  S'il  los  avait  chenshiSes,  il  Bemhlu  impoaaiblo  quo  I'expoao  do  I'attorm^y- 
general  pdt  avoir  ot^  fait  do  bonne  foi.  I'Jii  eftet,  comme  preuve  couvaiucnute  (In  coii- 
traice,  i!  tut  la  persouiie  employee  pour  diriger  plna  tard  une  poiirauite  contro  lo  iiii'- 
neiiT  (le  ces  afi'airea  ponr  conspiration  et  faux. 

11  tii'iat  impossible  d'expliqner  cetlo  siugnlii'ro  couduitc  do  I'attorney-goncrjil 
d'anciiuo  autre  manirre  que  de  celle-ci :  IL  voulait  dire  que,  dans  uuo  pcipulutiou  si 
eiitii-renieiit  sympathique  il  la  cause  insnrgee  it  cette  i^[>or[iie,  il  n'y  avait  point  itr 
'.-hauce,  dana  sun  opiuion,  il'obtenii;  un  verdict  contre  qui  (lue  ee  ffit  qui  y  i5tait  uiij^agi*. 
Kt  en  ceui  il  iiviiit  iirnbalilenielit  raisoll, 

Mais  wtio  m:,m-n  (\\'v\-[s:,ii<->-  !,■  Kii>-t  in'  dVl'iivgc    J.iis  le    gouvem^iil  J^i 
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meiit  fraiii  tbe  obligations  towarcls  the  innocent  and  injured  party,  iu- 
cnrrcd  by  tbe  neglect  of  her  servants  to  use  due  diligence  in  tUeir  vo- 
cation to  protect  it  from  wrong. 

But  I  must  now  go  back  in  my  relation  of  the  operations  of  this 
man,  named  Captain  Parker,  alias  Case,  alias  Locke,  to  the  point  where 
I  left  hire,  having  aceoinplishod  his  end  at  Long  Cay  of  converting  into 
money  the  plunder  he  had  obtained  from  the  cargo  of  tbe  Hanover. 

He  seems  to  baveleftLongCayin  the  vessel  called  tbe  Two  Brothers, 
into  which  that  part  of  the  cargo  was  transferred  which  was  destined 
to  be  sold  at  Nassau.  But  this  was  done  only  to  evade  observation. 
He  stopped  at  a  place  called  Eum  Cay,  where  he  landed,  and  not  long 
after  the  Eetribution  appeared,  and  took  him  off. 

This  must  have  been  about  the  middle  of  February.  Locke  then  re- 
sumed his  cruise,  and,  on  the  lOtb,  being  somewhere  in  the  ueigbbor- 
hood  of  a  place  called  Castle  Island,  be  came  across  an  American  brig 
called  the  Emily  Fisher,  on  a  voyage  from  the  island  of  Cuba  to  New 
York,  laden  with  sugar.  Whether  intentionally  or  otherwise  is  not  ab- 
solutely clear,  five  or  six  British  wrecking-schooners  were  lying  at  an- 
chor under  the  land,  whilst  tbe  roaster  of  another  one,  called  the  Emily 
Adderley,  which  was  cruising  about,  bethought  himself  of  boarding 
the  Emily  Fisher,  and  entering  into  some  conversation  with  the  captain 
touching  the  safety  of  the  navigation,  &c.  This  being  over,  a  signal  ap- 
pears to  have  been  given  from  the  Adderley,  tbe  effect  of  which  was  at 
once  visible  by  the  approach  of  another  vessel.  The  result  was  that 
the  Emily  Fisher  was  seized  as  a  prize  by  tbe  confederate  schooner 
Eetribution. 

And  now  Captain  Locke  seems  to  have  really  put  into  execution  the 
scheme  which  he  ha<l  only  pretended  in  tbe  case  of  the  Hanover.  He 
Consulted  with  the  captains  of  tbe  five  British  wreckers,  the  effect  of 
which  was  that  they  took  the  brig,  and,  at  about  5  p.  m..  ran  her  clean 
on  shore.  The  next  day  tbe  wreckers  bad  so  far  unloa<le!l  the  brig  of 
her  sugar  that  she  was  again  afloat.    The  master  of  tho  brig,  who,  with 


51^1  jest^  des  obligotioi 
rlc  ses  offloieta  ^  eser< 
doinmaj^e. 

Mais  je  doia  main  tenant  revenir  ilan  a  monrficit  des  operations  fie'cot  homma  nommfi 
le  capiraine  Parker,  oJias  Casn,  alias  Loeke,  an  ^iut  oil  je  I'ai  laiss^,  apris!  avoir 
ai^corapli  Bon  cleaaeiu  £b  Long  Cay  do  eonvertir  en  argent  la  btttin  qu'il  avait  ubtenn  da 
la  cargaison  du  Hanover. 

II  seiisble  Mvoir  qnitt^  Long  Cay  snr  lo  vaisscau  appelfi  lea  Two  Brotlieis,  dans  leqnel 
avait  4t6  transport^  cette  partio  de  la  cargaiaoa  qui  €tait  dsstinea  ft.  6tre  vendue  h 
Naasan.  Maia  o'fitait  seukment  pout  6viter  les  oljsefvationa.  En  effet  il  8'ari'6ta  en 
na  endroit  Eomiu^  Knm  Cay,  oil  il  ddbarqua,et,  paude  teiupa  aprfis,  la  KaCributioaparut 
et  le  prit  k  bord. 

Ceci  doit  s'6tre  paas6  a  pea  priiB  au  milieu  de  ffivrier.  Looko  reprit  alors  sa  course, 
et  le  19,  Be  trouvaut  quelqne  part  dans  le  voisinage  d'un  entlroit  ai>pel6  Castle  Island, 
il  renci)Dtra  nn  brick  americain  noaimS  I'Euiily  Fiaher,  en  route  de  J'ile  de  Cuba  pour 
New  York,  charge  de  auore.  Suit  aveo  intention,  soil  antrement,  cela  n'eat  pas  trfea- 
clair,  cinq  aa  ais  schooners  anglaiade  aanvetageiStaient  il  I'aucre  |>r6s  de  terre,  pendant 
qi'io  le  capitaiue  d'un  aatre,  noiDm£  I'Etnily  Adderley,  qal  croisait  \h  autoiir,  iniagina 
d'aborder  le  Fisher,  et  d'entret  en  conversation  aveo  le  capttaine  au  au,JBt  de  la  s^uuritfi 
de  ia  Tiavigation,  etc.  Api^s  oe  bont  de  convaraation,  nn  signal  paralt  avoir  6i6  donn4 
(ill  Adderley,  dout  I'efiet  devint  bientOt  visible  par  I'approaclie  d'un  autre  vaisseau. 
l^e  r^siiltat  tut  que  I'Euiily  Fisher  futaaisi  coiunie  prise  duHohoonercouKd6r6  la  Eetri- 
bution. 

Jit  maintenant  le  onpitaiiie  Locke  aemble  avoir  rfiellement  mis  k  exiSoution  le  plan 
qu'il  avait  seulement  leiut  dans  le  caa  du  Hanover,  il  tint  consuil  aveo  les  capitaines 
des  einq  schooners  anglais,  et  le  rfesultat  fut  qu'ils  prirent  le  bricV  et  que,  vers  cinn 
lieures  aprfes-raidi,  ils  le  jectiirent  it  la  cdte.  Le  ieadeinaiu  les  sauvetears  avaieutasaez 
d6cbarg6  le  briok  da  aon  sucrB  pour  qu'il  fQt  lemia  i  Sot.    Le  capitiune  du  brick,  qui, 
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bis  crew,  bad  been  put  ashore  close  by,  seeing  these  opcratious  going 
on,  made  some  effort  to  leclaim  tlie  property.  He  applied  to  the  au- 
thorities for  aiisistance,  but  they  declined  to  give  hiui  any  prior  to  his 
securing  a  release  from  the  claiius  of  the  wreckers  for  salvage.  The 
consequence  was  that,  hy  paying  one-half  of  the  value  of  the  cargo, 
and  oue-third  of  that  of  the  vessel,  she  was  linally  returned,  divested 
of  almost  everything  movable  on  and  under  de^k.  All  this  time  the 
brig  was  lying  under  the  guus  of  the  Eetribution,  and  the  authorities 
to  whom  he  appealed  declared  themselves  wholly  unable  to  protect  him. 

From  this  narrative,  it  seems  tolerably  plain  that  the  master  of  the  Eet- 
rib'ution,  after  seizing  this  vessel,  entered  into  an  agreement  with  these 
wreckers  to  cause  her  to  be  driven  ashore,  and  then  todivide  the  proceeds 
which  might  be  collected  in  one  way  or  another  from  false  claims  of  salv- 
age ;  and  inasmuch  as  the  master  oflered  more  money  than  they  could  reas- 
onably expect  to  realize  by  any  other  disposition  they  could  make  of  it, 
with  less  trouble  to  themselves,  they  accepted  the  terms.  The  authori- 
ties at  Long  Cay,  fully  aware  of  the  transaction,  the  nature  of  which 
they  could  not  misconceive,  gave  it  their  sanction.  Neither  does  the 
collector  appear  to  have  ever  given  any  report  of  the  transaction. 

A  move  thorough  prostitution  of  the  powers  of  the  Government  to 
the  most  flagrant  purposes  of  plunder,  under  pretenses  which  could  de- 
ceive no  one,  it  has  not  been  my  lot  to  witness,  even  in  the  long  record 
of  frauds  submitted  in  the  volumes  before  us. 

It  may  be  alleged,  on  the  part  of  Her  Majesty's  goverameiit,  that 
these  were  the  results  of  the  offenses  of  irresponsible  parties,  for  which 
it  is  not  the  custom  of  governments  to  be  held  liable  to  other  nations.. 

The  answer  to  this  is,  that  when  the  Retribution  made  her  appearance 
in  the  port  of  Nassau,  after'having  executed  the  outrages  described, 
the  collector  declares  that  she  did  not  enter  as  a  trader;  she  was  treated 
as  a  confederate  vessel  of  war. 


avec  son  i5qnipage  avait  ^t^  mia  ii  terre  toot  prSs,  voyant  cea  op^ratioas  en.  train,  fit 
qnclqne  tautative  pour  rficlamer  sa  pTOpiifiW.  II  demanda  dn  eeoours  aux  antoritfis, 
mais  elles  refnsecent  de  lui  en  douuer  avican,  avant  qu'U  eflt  olitenu  un  aeqijittement 
des  demandes  des  sanYetears  pour  eHiiyeta|!e.  La  consequence  fiit,  qu'en  payant  la 
moiti^  de  la  Tsleur  de  la  cargaiaon.  et  le  tiers  de  celle  du  vaissean,  il  lui  rub  rendn 
d^ponillS  de  presque  tout  ce  qu'onpnt  emporter  Bar  le  pout  et  au-dessous.  Pendant 
tont  ee  temps  le  brick  £tait  sons  lea  canons  delaRetribntion,  etlesantorit^s  anxquelle^ 
il  en  appela  bc  deolarferent  tout-J»-fait  impuissanteB  i  le  prot«^er.  _        _   , 

Par  ce  r^it  il  semble  aeaes  clair  que  le  capitaiue  de  la  Retribution,  apr^  avoir  saisi 
ce  vaissean,  entra  en  arrangement  aveo  cea  sanveteurs  pour  qn'il  f&t  jet^  ^  la  c6te,  et 

SDnr  partaker  ensnite  lea  bSu^ces  (mi  ponrruient  fitre  retire,  de  manii^re  ou  d'autre, 
6  faussea  Ocmandcs  do  sauvelage.  Et,  vn  one  le  capitaine  oli'rit  pins  d'argent  qn'ilB 
ne  ponvaient  laiBonnablement  espiJrer  en  r^aliser,  par  n'importe  quelle  fagon  d'eu  dis- 

Soser  avec  moina  de  peine  pour  eus,  ila  accept^rent  lea  conditions.  Et  les  autorit^. 
e  !Long  Cay,  Won  rcnseiginSee  ih  regard  de  I'affaire,  snr  la  nature  de  laquelle  elles  ne 
ponvaieut  pas  se  tromper,  y  doniifereiit  leur  aauetiou.  Le  reoeveur  non  plus  ne  semble 
avoir  fail  aueun  rapport  sar  cetto  transaction. 

Une  plus  complete  proatitntion  des  ponvoira  du  gonvemement  pour  les  desseins  les 
plus  flagrants  de  pillage,  soua  des  pretextes  qui  no  pouvaient  tromper  peraoime,  il  ne 
ni'est  paa  arriv^  d'en  rencontrer,  m^ine  dans  de  long  cecueil  des  t'raudea  rassemliMus 
dana  lea  volumes  devaiit  nous. 

On  pent  alWguer  de  la  part  du  gouvememeut  de  sa  Mojeatil  qae  oelles-ei  furent  le 
r^aultat  dee  oflenses  de  parties  irresponsables,  pour  leaqnellcs  ce  n'est  pas  t'habitude 
des  goUTernements  d'etre  tenna  pour  leaponaablea  envera  les  antres  nations. 

La  rfiponse  i,  ceei  est  que  quand  la  Betribution  fit  aa  premifere  apparition  dana  le 
port  de  Nassao,  aprfes  avoir  commis  lea  outrages  d^crits  plus  hant,  le  receveur  declare 
qu'elle  n'entra  paa  eomrao  vaisscau  de  commerce,  Elle  fut  traitfe  comine  vaisseuu  de 
guerre  conWd^n?.  Cependaut  aucune  application  no  serable  lui  avoir  ^tiS  faite  des 
ifiglce  pi'eKci-ites  par  lo  gonvemement  ne  sa  Majestd  le  31  Janvier  1862,  exoluant  des 
ports,  d«s  rades  et  des  eanx  des  lies  Eabamas  tout  vaisscau  seiublable  sans  permissioa 
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Od  the  3A  of  Marcli  tliis  vessel  had  been  dismantled,  aad  lier  hull  was 
sold  at  public  auction  by  Messrs.  Adderley  &  Co.  She  bronght  the  sam 
of  £250.  But  it  nowhere  appears  to  whom  the  proceeds  were  credited. 
Messrs.  Adderley  &  Co.,  who  probably  knew  the  wliole  story  of  this 
vessel  from  its  origin  to  its  sale,  were  never  called  upon  to  dis(ilose  it. 
Neither  does  it  appear  -that  the  governor  took  the  smallest  notice  of 
80  material  a  transaction. 

Nor  yet  is  it  likely  that  any  more  inquiriea  would  have  been  made  in 
any  qxiarter  had  it  not  been  for  a  reminder  which  the  authorities  were 
not  at  liberty  to  neglect.  On  the  4th  of  April  Mr.  Seward,  the  Sec^- 
tary  of  State  of  the  United  States,  addressed  a  note  to  Lord  Lyons, 
then  the  British  minister  at  Washington,  stating  the  facts  attending 
the  capture  of  the  Hanover  in  British  waters,  and  demanding  repara- 
tion. Lord  Lyons  sent  a  copy  of  this  note  not  only  to  Earl  Bussed  but 
directly  to  the  governor  of  Nassau. 

The  governor,  on  receipt  of  this  dispatch,  addressed  a  reply  directly 
to  Lord  Lyons,  transmitting  the  report  received  from  Mr.  Biirnside, 
when  expressly  called  upon  the  20th  April  previous,  which  is  found 
among  the  papers  before  us,  and  concluding  with  the  following  para- 
graph : 

Whatever  tlio  cb.araoter  of  the  Eetribntion,  or  whoever  the  osteusiljlo  niitfitfii'  may 
have  been,  I  am  convinced  that  no  suspicions  of  eitber  were  entertaiued  hy  any  otH- 
eiflla  of  this  government  nntil  it  was  too  late  to  act  on  theiu. 

I  have  iliretted  further  inqairies  to  lie  made. 

I  cannot  suppress  my  surprise  at  the  calmness  of  such  an  aflirmation. 
when  the  report  which  he  sent,  and  to  which  he  alludes,  seems  to  my 
eyes  distinctly  to  admit  the  fact  that  all  three  persons,  the  collector, 
Mr.  Farrington,  and  himself,  entertained  so  great  doubts  of  the  truth  of 
the  statements  made  to  them  by  Locke,  that  it  seems  to  me  to  have  been 
a  positive  duty  in  the  two  officers,  at  least,  to  have  pursued  an  investi- 
gation certainly  so  far  as  to  penetrate  the  reasons  for  the  falsehood,  the 
&and,  and  the  forgery  by  which  the  business  was  accompanied. 

The  unsatisfactory  nature  of  this  report  was  plainly  intimated  by  Mr. 


,  avait  6t6  ddmantel^  et  ea  ooqne  fut  vendue  en  venta  pnbliqne 

par  Messieara  Henry  Adderley  et  C'.  EUe  rapporta  la  somroe  de  £250.  Maia  on  ne 
trouve  nulle  part  qui  fut  cr^dit4  iJe  ce  1j^n6fico.  Messieurs  Adderley  et  C",  q^ui  proba- 
Mement  connaisaaient  toute  I'liistoire  de  ce  vaisaeau,  depnia  son  origine  luaqu'iaa 
veute,  ne  fnrent  jamais  appel6s  &  la  mettre  au  jour.  Le  gouverneiir  ne  setable  paa  noa 
plus  avoir  fait  la  moindre  remarque  sur  nae  tranaaetlon  anssi  grave. 

II  n'est  paa  probable  non  plus  qu'ancune  enqaSte  eftt  6t6  feite  nnlle  part,  s'il  n'y 
avait  paa  eann  rappel  quBle8antocitfi3n'avaientpa8lalibert<iden6gliger.  Le4avril, 
AL  Seveard,  Secretaire  d'etat  des  fitats-Unis,  adreaaa  uue  note  &  Lord  Lyons,  alors  mi- 
nistred'Angleterre  k  Washington,  exposant  les  fails  eoncernant'la  capture  da  Hanover 
dana  lea  eaus  aoglaiaes,  et  demandant  reparation.  Lord  Lyons  envoya  uue  copie  de 
cette  noCe,  non-aeolement  an  Comte  Rassell,  maia  directement  au  gonverneur  de  Nassau. 

Le  gouvemeur,  i.  la  ri!oeption  de  cette  dfipfiche,  r^pondit  direotement  fk  Lord  Lyona, 
en  Inj  transmettant  le  rapport  refu  de  M.  Boruaide,  quand  il  y  fut  ©y ""-=-« ■"""<■  !"^ii-= 
le  20  avrii  pn^i^ent,  qui  so  trouve  parmi  les  documeuts  devant  U' 
par  le  pari^n*plie  suivant : 

"  Quel  qu'ait  pu  6tre  le  caractfere  de  la  Retribntion,  ou  sod  oapitaine  ot 

Vaucun  sonpeon  it  regard  de  I'un  ou  de  I'autre  n'a  6t6  con^u  par  ai 
lie  oe  gouvernement  j  iiaqu'S  ee  qu'il  ait  it6  trop  tard  pour  agii'  contre  eux. 
donn?  des  instructions  pour  que  Ton  fit  des  enqu6tes  ult^tieutes." 


leducaluie  d'uue  telle  affirmation,  quand  le  rapport  qu'il 
envoyaif,  et  auquel  il  est  fait  allusion,  aemble  &  mea  yens  artmettre  diatiuotement  le  fait 
que  tons  les  troia,  le  receveur,  M.  Farrington  et  Ini,  conpurent  de  si  grands  dontes  snr 
,la.v6rit^  dea  exposes  que  lent  fit  Locke,  qn'il  me  semWe  avoir  61^  un  devoir  positif 
!ponr  lea  deux  oHioiers  au  nioine  de  faire  rine  euqnftte,  asaez  loin  certainement  pour 
p£n6trer  lea  motifs  du  mensonge,  de  la  fraude  et  du  faux  dont  ils  et*ieut  aoconipagn^s. 
M.  Seward  tit  asaez  clairement  entcevoir  la  nature  pen  HatisfaiHanto  da^io  rapporti 
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Seward  whtju  lie  received  it,  ami  was  also  aigiiifled  to  tbe  governor  by  tbe 
Duke  of  Newcastle,  on  behalf  of  the  government  at  Lome.  This  stim- 
ulated the  authorities  fo  efforts  to  seize  and  to  prosecute  the  chief 
offenders  still  hanging  about  the  place.  It  was  clear  they  were  British 
subjects,  guilty  of  something  very  like  piracy,  as  well  as  of  forgery  and 
Iraud.  Of  the  judicial  proceedings  that  followed  I  desire  to  speak 
with  the  moderation  due  to  the  courts  of  aforeign  nation.  But  I  could 
only  repeat  the  remarks  which  I  made  iu  regard  to  this  matter  in  my 
review  of  the  ease  of  the  Florida.  The  arbitrators  appear  to  me  at 
least  to  have  a  duty  td  the  parties  before  the  tribunal  to  state  their 
convictions  of  the  exact  truth,  without  fear  or  favor.  In  the  perform- 
anceof  my  share  of  it,  I  cannot  omit  to  point  out — (1,)  the  evasion  of 
the  important  witnesses  when  they  were  wanted,  and  their  re-appear- 
ance in  perfect  security  afterward ;  (2,)  the  refusal  of  the  collector  at 
Long  Cay,  the  most  important  and  responsible  agent  of  the  govern- 
ment in  the  transaction,  to  appear  at  first ;  and  (3,)  the  absence  of  all 
testimony  as  to  the  facts  within  his  knowledge  when  he  actually  ap- 
peared ;  (4,)  the  avoidance  of  all  testimony  of  the  same  kind  on  the 
part  of  Buriiside,  the  magistrate  of  Inagua,  whose  first  report,  made  to 
the  governor,  showing  his  knowledge  of  them,  is  among  the  papers  bft- 
fore  ITS ;  (5,)  the  straw-bail  required  of  the  principal  culprit  by  the 
court,  and  his  ready  forfeiture  of  it  when  he  pleased;  (0,)  the  intima- 
tion of  Governor  Eawson,  that  if  it  had  been  £1,000  instead  of  £100, 
it  would  have  been  equally  supplied  to  him,  if  required  to  save  him; 
and,  lastly,  the  acquittal  of  the  criminal  by  reason  of  the  disappear- 
ance of  the  most  important  witness  for  his  condemnation  ;  all  together 
present  a  more  melancholy  and  scandalous  spectacle  of  the  paralysis  of 
a  judicial  tribunal  than  has  ever  before  been  met  with,  at  least  m  my 
experience. 
The  fact  is  too  plain  that  the  population  of  ifassau  and  its  vicinity 


qnand  il  lo  rejnt,  et  ]e  tine  de  N«wcast)e  (loniia  Ji  entendre  la  mSnie  cliose  an  gonver- 
neur  do  la  part  dn.  gouvMuenient  do  I'Augleterre.  Ceoi  poussa  los  autorites  ik  iairo 
leura  ctfoits  pour  saisit  ot  ponr  poursnivre  lija  priiieipanx  conpalilee  qui  rftdaient  toB- 
jourB  antour  lie  Vile.  II  fitait  clair  qu'ila^taient  sujets  aDglai8,coupable9de  qnelqne 
cliuse  qui  resBemlilait  beaucoup  k  de  la  piraterie,  aussi  biea  qne  do  faux  et  de  fraude. 
Je  dfiaire  purler  ties  ponrattites  jttdioiairee  qui  auivirent  aveo  la  modi!ration  dfte  aux 
cours  d'une  natiou  fitrangfere.  Mais  je  ue  pourraiB  que  riSpfitor  les  reiuarquea  que  j'ni 
£ut«a  ib  I'l^gard  de  cette  matidre  dans  ma  revue  du  eas  du  Florida.  LeB  arbitres  me 
aentUcnt  avoir,  euvera  les  parties  qui  sent  devaut  ce  tribuunl,  au  uioius  le  devoir  d'ex- 
poaer  leura  eonviotious  de  rexacte  v6rit6  sans  peur  ni  partiality.  Dans  I'aecomplisse- 
ment  de  ma  tHolie,  je  ue  puis  otuettre  d'iudtquer : 

V  L'^vasiou  dos  tiSmoius  iuiportautB  quand  on  cut  besoin  d'eus,  et  leur  nSapparitiou 
en  parfaite  e^curitif  pine  tard. 

S.  Le  refns  du  receveur  de  Long  Cay,  I'agent  le  plus  important  et  le  pins  respouBa- 
ble  du  gouvememeut  daus  cette  trausaution,  do  paraltre  d'abord. 

3.  L'absence  de  tout  tSmoignage,  quant  aux  I'aite  h  sa  conuaisaauce,  lorsqu'il  parut 
effectivemenl.  i  ^ 

4.  Le  stleuce  da  Burosido,  le  magistrat  d'luagua,  b 
nature,  et  pourtant  sou  premier  rapport  an  gouverueur 
fiiits,  est  parmi  les  docuuieiitB  devaut  uous. 

5.  La  eantisu  insiguifiante  exigfe  du  principal  eoupalde  par  la  cour,  et  la  facility 
aveo  laquelle  il  y  mauqua  quand  ille  jiigca  bon, 

6.  Le  sentimeut  dn  gouverneur  Rawsou  que,  s'il  s'^tait  agi  de  £1,000  au  lion  de 
£tO0,  OD  les  lui  aurait  egalemetit  accord^es,  si  cela  avait  6t6  u<!cessaire  pour  le  sauver 
et  eefin,  I'aequittement  du  crtuinel  ^  cause  de  la  dinparitioa  du  t^moin  le  plus  impor- 
tant pour  sa  coudamnatiou. 

Le  font  euBemble  pr^sento  un  spectacle  plus  triste  et  plus  scandalous  de  la  paraljisie 
d'lin  tribunal  jndiciaire  qu'aucun.  de  ceux  qui  *-  --'---  ' --'-  "  ■       - 


Lo  fait  eat  clair  que  la  population  de  Nassau  et  de  son  volsiuage,  ^t»it  devenite  si 


&t»it  devenite  si 
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had  become  so  completely  demoralized  by-familiarity  with  the  fraudulent 
transactions  constantly  passing  before  their  eyes,  as  well  as  the  nna- 
sual  profits  acciaing  therefrom  to  themselves,  that  they  were  neither 
in  a  condition  nor  in  a  disposition  to  visit  with  harshness  any  crime, 
however  flagrant,  that  could  be  associated,  however  remotely,  with  the 
operations  of  the  insurgents  in  their  waters. 

It  appears  to  me  to  be  clear  that  the  collector  of  the  port  of  Long 
Cay  failed  in  due  diligence  when  he  omitted  to  give  any  report  whatever 
to  the  governor  of  the  flagrant  acts  committed  by  Locke  in  torging  the 
signature  and  attempting  to  represent  the  persoo  of  another  man,  as 
well  as  in  conspiring,  in  defiance  of  the  authorities,  to  obtain  false  sal- 
vage, by  force  of  arms,  of  an  innocent  party. 

It  appears  to  me  that  the  magristrate  of  luagua  failed  in  due  diligeoee 
when  he  omitted  to  give  immediate  notice  to  the  governor  of  the  facts 
which  he  only  reported  when  specially  called  upon  by  him  three  weeks 
afterward. 

It  appears  to  me  that  the  governor  failed  in  due  diligence  when  he 
omitted  to  take  notice  of  the  presence  of  a  vessel  of  the  fnsurgents,  in 
the  port,  which  was  expressly  prohibited  to  enter  it  by  the  instructions 
of  the  government  at  home. 

By  reason  of  that  failure,  he  further  failed  in  due  diligence  in  inform- 
iug  himself  of  the  reasons  which  had  brought  that  vessel,  as  well  as  its 
prize,  the  Hanover,  into  the  port — facts  which  could  not  have  failed  to 
become  known  to  him  had  he  instituted  a  faithful  investigation. 

It  appears  to  me  that  the  attorney-general  failed  in  due  diligence 
when  he  gave  his  first  opinion,  declining  to  act  against  the  men  whom 
he  had  reason  to  believe  criminals,  as  well  as  in  all  the  subsequent  pro- 
ceedings which  he  instituted  against  them  in  the  court. 

For  these  acts  of  omission  and  commission,  the  nation  injured  can  look 
for  reparation  pnly  to  the  government  holding  the  supreme  authority 
over  the  territory  wherein  they  happened.  It  clearly  appears  that  no 
energy  existed  in  any  official  quarter  to  maintain  neutrality. 

comiiletement  doinoralisiie  par  rbabituda  flea  transaotioas  franduleiiaes  qui  ae  pasaaient 
sanseesse  devant  sea  yens,  etpatleabSn^lioesmuBU&qu'ellaenrotirait,  qn'elle  n'^toit 
iii  cu  6ta,t  ui  eu  dispoaition  d'a^^r  aveo  e&v6r[t6  ooiitretoati  crime,  [[aelqae  flagrant  qa'il 
fQt,  naa  i'oa  pouvait  rattooher,  mEine  d'une  mafli^e  dloijrii&i,  aax  oporattoaa  dea  in- 
surg&i  dans  sea  eaux. 

II  me  pavalt  clair  que  le  reoeveur  dn  port  de  Itong  Cay  a  manqnfi  aus  "  duea  dilL- 
genoes"  en  omettaut  de  douner  an  gouvemotir  anonne  noavelle  quoloonqne  (lea  aotes 
flagranta  commia  pav  Locke,  en  eontrefaiaant  la  eignatnre  et  en  eaaayant  de  Joner  le 
i'5le  d'une  autre  porsonne,  aaasi  liien  que  du  complot  en  d^ft  dea  autorit^s  pout  obtenir 
d'une  panie  iunouente  de  fans  droita  de  aauvetage  par  lea  armes. 

Ilivie8embleqn6leraagiatratd'Inagna,imaaqu6aus:  "dueadiligenae3"en  n^jilisC^ant 
de  donner  iram^diatenieut  eoanaissaace  an  goiivemenr  des  falta  qii'llta  rapinn'ta  que 
lorsigu'il  y  fut  spdcialemenb  iuvit<^  par  lui,  trais  semaiaes  pius  tard. 

II  me  seuible  que  le  gimvernenr  a  mauqiiS  auT  "duea  diligenoea"  en  ndsligeant  de 
Tcmarqner  la  presence  dans  le  port;  d'tin  vaiaseau  des  insarg^a,  anqnel  il  dtait  uxpreea^ 
ment  d^fendu  d'entrer  par  les  instrnotiona  du  gouvernemant  de  I'Augleterre.  _ 

En  snite  de  cette  m^hgonce,  il  manqna  pins  tard  anx  "  duea  ditigencea  "  en  a'inforraant 
dea  raisons  qui  avaient  anient  ce  yaiaseau,  aussi  bien  qne  sa  priae,  le  Hanover,  dans  ce 
port,  fait  qni  n'aurait  pas  manqn^  d'arriver  A  sa  coimaiaaauoe,  a'il  avait  fait  uao  inves- 
tigation consclencieaae. 

11  BIO  semlile  qae  I'attoniey- general  a  manqu^  aux  "dnea  diligences"  en  doonant. 
BOn  premier  avis,  refusant  d'agir  centre  lea  hommes  qn'il  avait  des  raiaous  de  oroire 
criminela,  auiisi  bien  qnedanstoatealesmeeuresauba^qaeuteaqu'llpnt  contre  euxdana 

la  nation   li5sde   ne   pent  demander 

to'rit^  enprSme  sur  ie  territoire  oti  ila  ee 

aitement  qn'il  u'y  eut  nuUe  euergie  dans  aneune  dea  regions 

la  neutrality. 
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ileuce  i«y  coiiciiisioii  is,  that  a  liability  is  clearly  imposed  upon  Her 
Majesty's  government,  in  tlie  case  of  the  Eetribution,  iiiuler  tbe  terms 
of  the  treaty  of  Washington. 

Dfcs  lora  ma  conelusiou  est  qu'ai 
vememept  cle  sii  SIa.iGst^,  flans  le  cas 
WaaliiDgton. 


OriXlOXS   OF   SIE    ALEXAIJDEE   COCKiiL'ilN. 

The  indirect  claims  at  Jirst  insisted  on  by  tbe  Grovernmeiit  of  tbe  United  ' 
States  being  now  out  of  the  question,  ive  iiave  to  <leal  with  the  claims 
for  damages,  "  growinf?  out  of  the  acts  "  of  certain  specified  vessels,  as 
to  ^s'hich  it  is  alleged  that,  by  reason  of  some  default  on  the  part  of  the 
government  of  Her  Majesty  the  Queen  of  England,  these  vessels  ■were 
enabled  to  take  and  destroy  ships  and  cargoes  belonging  to  citizens  of 
the  United  States. 

The  causes  of  complaint  put  forward  by  the  United  States  Govern- 
cmkb  «r  com-  emnient  may  be  classed  under  the  following  heads: 
™3'bj'"E''(rmw      !■  That  by  reason  of  want  of  due  diligence  on  the  part 
suw..  of  jiig  British  governnjent,  vessels  were  flowed  to  be  fitted 

out  and  equipped,  in  ports  of  the  United  Kingdom,  in  order  to  their 
being  employed  in  making  war  against  the  United  States,  and,  having 
been  so  equipped,  were  allowed  to  quit  such  ports  for  that  purpose. 

2.  That  vessels  fitted  out  and  equipped  for  tbe  before-mentioned  pur- 
pose, in  contravention  of  the  foreign-enlistment  act,  and  being  therefore 
liable  to  seizure  under  that  act,  having  gone  forth  from  British  ports, 
but  having  afterward  returned  to  them,  were  not  seized  as  they  ought 
to  have  been,  but,  having  been  allowed  hospitality  in  such  ports,  were 
suffered  to  go  forth  again,  to  resume  their  warfiire  against  the  commeriie 
of  the  United  States. 

3.  That  undue  favor  was  shown  in  British  portsto.shipsof  warof  the 
Confederate  States  in  respect  of  the  time  these  ships  were  permitted 
to  remain  in  such  ports,  or  of  the  amount  of  coal  with  which  they  were 
permitted  to  be  supplied, 

i.  That  vessels  of  the  Confederate  States  were  allowed  to  make 
British  ports  the  base  of  naval  operations  against  the  ships  and  com-- 
merce  of  tbe  United  States. 

Owing  to  all  or  some  one  or  other  of  these  causes,  vessels  of  the 
Confederate  States  were  enabled,  it  is  alleged,  to  do  damage  to  the  com- 
merce of  the  Qnited  States ;  and  compensation  is  chiiuied  in  respect  of 
the  damage  so  done. 

The  treaty  of  Washington,  from  which  our  authority  is  derived,  lays 
Thf  i.f.iy  of  down,  for  our  guidance  in  dealing  with  and  deciding  on 
wuhiii^B.  these  claims,  certain  rules  as  to  the  obligations  of  Great 

Britain  as  a  neutral  state,  which  for  the  purpose  of  this  arbitration  aie 
to  be  taken  to  have  been  binding  on  it. 

Fot,  indeed,  that  the  British  government  admits  that  these  rules  form 
•part  of  the  law  before  existing  betn^een  nations.  On  the  contrary,  it  is 
expressly  stated  that  "Her  Britannic  Majesty  has  commanded  her 
high  commissioners  and  plenipotentiaries  to  declare  that  Her  Majesty's 
government  cannot  assent  to  the  foregoing  rules  as  a  statement  of  prin- 
ciples of  international  law  which  were  in  force  at  the  time  when  the 
claims  mentioned  in  Article  I  arose,  but  that  Her  Majesty!g  govern- 
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ineut,  ill  order  to  evince  its  desire  of  streugtliening  the  friendly  rela- 
tions between  the  two  countries,  and  of  making  satisfactory  provision 
for  the  future,  agrees  that,  in  deciding  the  0[uestion8  between  the  two 
countries  arising  out  of  those  claims,  the  arbitrators  should  assume  that 
Her  Majesty's  government  had  undertaken  to  act  upon  the  principles 
set  forth  in  these  rules.  And  the  high  contracting  parties  agree  to 
-observe  these  rules  as  between  themselves  in  fritare,  and  to  bring  them 
to  the  knowledge  of  other  maritime  powers,  and  to  invite  them  to  accede 
to  them."  ^ 
The  rules  iu  question  are  as  follows : 

A  nentral  govemmeut  is  bound — 

First.  To  uae  due  diligence  to  prevent  the  fitting  out,  armius,  or  eqiiipiiiug  within 
its  jnrisdiotion,  of  auy  veaset  which  it  lias  reasonable  ground  to  believe  is  intended  to 
crnise  or  to  carry  on  war  against  a  power  witU  wliioh  it  is  at  peace ;  and  also  to  nae 
like  diligence  to  prevent  the  departure  from  its  jariadiction  of  any  vessel  intended  to 
■  crnise  or  carry  on  war  as  above,  saeh  vesaol  having  been  specially  adapted,  in.  whole  or 
in  part,  within  siioli  jurisdiction,  to  warlike  use. 

Secondly.  Hot  to  permit  or  aufiar  either  belligerent  to  make  use  of  its  ports  or  waters 
as  the  base  of  naval  operations  against  the  other,  or  for  the  purjiose  of  the  rcuowal  or 
aogmentatiou  of  military  enpplles  or  arms,  or  the  reoraitment  ot  men. 

Thirdly.  To  exercise  due  diligence  in  i\s  own  porta  and  waters,  and,  aa  to  all  per- 
sflna  within  ita  jurisdiction,  to  prevent  any  violation  of  the  foregoing  obligations  and 
duties.' 

With  these  rules  before  it,  the  tribunal  is  directed  to  determine  as  to 
each  vessel,  "  whether  Great  Britain  has,  by  any  act  or  omission,  failed 
to  fulfill  any  of  the  duties  set  forth  in  such  rules,  or  recognized  by  the 
principles  of  international  law  not  inconsistent  with  such  rules." 

The  effect  of  this  part  of  the  treaty  is  to  place  this  tribunal  in  a  posi- 
tion of  some  difiicnlty.  Every  obligation  for  the  non-ful-  DLfficuitiB.is,ia 
gllmeut  of  which  redress  can  be  claimed  presupposes  a  f '"■■"'•"'"i- 
prior  existing  law,  by  which  a  right  has  been  created  on  the  one  side 
and  a  corresponding  obligation  on  the  other.  But  here  we  have  to  deal 
■with  obligations  assumed  to  have  existed  prior  to  the  treaty,  yet 
arising  out  of  a  supposed  law  created  for  the  first  time  by  the  treaty. 
For  we  have  the  one  party  denying  the  prior  existence  of  the  rules  to 
which  it  now  consents  to  submit  as  the  measure  of  its  past  obligatijOns, 
while  the  other  virtually  admits  the  same  thing;  for  it  "  agrees  to  ob- 
serve the  rules  as  between  itself  and  Great  Britain  in  future,  and  to 
bring  them  to  the  knowledge  of  other  maritime  powers,  and  invite  them 
to  accede  to  them  " — all  of  which  would  plainly  be  superfluous  and  vain 
if  these  rules  already  formed  part  of  the  existing  law  recognized  as  ob- 
taining among  nations. 

It  is,  I  cannot  but  think,  to  be  regretted  that  the  whole  subject-mat- 
ter of  this  great  contest,  in  respect  of  law  aa  well  as  of  fact,  was  not  left 
open  to  us,  to  be  decided  according  to  the  true  principles  ^nd  rules  of  in- 
ternational law  in  force  and  binding  among  nations,  and  the  duties  and 
obligations  arising  out  of  them,  at  the  time  when  these  alleged  causes 
of  complaint  are  said  to  have  arisen, 

From  the  higtory  of  the  treaty  of  Washington  we  tnow  that  it  was 
proposed  by  the  British  commissioners  to  submit  the  entire  question, 
both  as  to  law  and  fact,  to  arbitration ;  but  the  commissioners  of  the 
United  States  refused  to  "consent  to  submit  the  question  of  the  liability 
of  Great  Britain  to  arbitration  unless  the  principles  which  should  gov- 
ern the  arbitrator  in  the  consideration  of  the  facts  could  be  iirst  agreed 
upon."  In  vaiu  the  British  commissioners  replied  that  they  "  should  be 
willing  to  consider  what  principles  should  be  adopted  for  observance  in 


'  Treaty  of  Washington,  Article  VI. 
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future,  but  that  tbey  were  of  oi>mion  that  the  best  mode  oi  conducting- 
an  arbitratioa  was  to  subcoit  the  facts  to  the  arbitrator,  and  leave  him 
free  to  decide  upon  them  after  hearing  such  arguments  as  might  he 
necessary."  Tlie  American  couiaiissiouers  replied  that  they  should  be 
willing  to  consider  what  principles  should  be  laid  down  for  observance' 
in  similar  eases  in  future,  but  only  with  the  understanding  that  "  any 
principles  which  should  be  agreed  upon  should  be  held  to  be  applicable 
to  the  facts  in  respect  to  the  Alabama  claims."  The  British  commis- 
sioners and  government  gave  way,  possibly  without  fully  appreciating- 
the  extent  to  which  the  principles  of  which  they  were  thus  admitting 
the  aitplication  would  be  attem|)tetl  to  be  carried  in  fixing  them  with 
liability. 

How  this  apparent  anomaly  arose  is  plain.  Her  Majesty's  govern- 
ment, animated  by  a  high  sense  of  justice  and  by  au  earnest  desire  of 
conciliation,  were  anxious  to  remove  every  possible  cause  of  complaint 
or  sense  of  wrong  which  the  Government  and.  people  of  the  United 
States  had,  or  believed  themselves  to  have,  against  Great  Britain  as  to 
matters  arising  out  of  the  civil  war;  they  were  willing  that  if,  through 
anyerrrors  or  shortcomings  on  the  part  of  British  authorities,  injury 
had  been  caused  to  American  subjects,  full  redress  should  be  afforded^ 
they  were  willing  that  the  question  should  be  determined  by  an  inde- 
pendent audimpartial  tribunal;  and  though  they  would  naturally  have 
preferred  that  the  matters  in  dispute  between  the  two  countries  should 
be  decided  by  what  they  believed  to  be  the  rules  of  international  law 
governing  the  case,  rather  than  that,  if  the  decision  should  be  in 
favor  of  Great  Britain,  the  American  people  should  feel  that  the  con- 
test had  not  been  determined  according  to  what,  in  their  view,  were  the 
principles  applicable  to  it,  Her  Majesty's  Government  gave  way  to  the 
desire  of  that  of  the  United  States,  and  consented  that  the  rules  by 
which  it  was  agreed  that  the  duties  and  obligations  of  the  two  nations 
should  be  governed  in  any  future  case  should  be  taken  to  be  the  measure 
of  the  past  obligations  and  duties  of  Great  Britain  with  reference  to  the 
subject-matters  of  the  dispute. 

It  was  a  great  and  generous  concession,  and  though  the  effect  of  it 
might  be  a  pecuniary  sacriflo*  on  the  part  of  Great  Britain,  it  was  one 
which  was  cheerfully  made  on  the  one  side,  «nd  1  trust  will  not  fail  to 
be  appreciated  in  the  same  generous  spirit  on  the  other.  , 

If,  however,  the  differences  which  have  unhappily  arisen  between  the 
United  States  and  Great  Britain  were  to  be  determined,  not  according 
to  the  rules  of  international  law  which  the  arbitrators  to  be  agreed  on 
should  determine  to  be  applicable  to  the  case,  but  according  to  rules  to 
be  settled  by  the  contending  parties  themselves,  then  I  cannot  but  wish 
that  the  framers  of  this  treaty  had  been  able  to  accomplish  the  difficult 
task,  now  left  to  us,  of  defining  more  precisely  what  is  meant  by  the 
vague  and  uncertain  term  "due  diligence,"  au<i  had  also  set  forth  the 
further  "  principles  of  international  law,  not  inconsistent  with  the  rules 
laid  down,"  to  which  reference  is  made  as  possibly  affecting  the  liability 
of  Great  Britain. 

To  some  of  the  heads  of  complaint  hereinbefore  referred  to,  this  ob- 
servation does  not  indeed  apply.  Whether  vessels,  which  might  orig- 
inally have  been  seized,  should  have  been  so  dealt  with  when  they  re- 
entered British  ports,  or  whether  they  were  protected  by  the  commis- 
sions they  had  in  the  mean  while  received  from  the  confederate  govern- 
ment ;  whether  confederate  ships  of  war  were  permitted  to  make  Brit- 
ish ports  the  base  of  naval  operations  against  the  United  States; 
whetlier  Ihe  accommodation  afforded  to  them  in  British  nofts  conati- 
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tilted  a  violatiou  of  Eeutrality,  for  which  Great  Britain  cau  be  held  lia- 
ble, are  questions  which  are  left  to  be  decided  and  must  be  decided  ac- 
cording to  the  rules  of  international  law  alone. 

But  when  we  have  to  deal  with  the  far  more  important  question  of 
the  liability  of  Great  Britain  by  reason  of  the  omission  to  use  ''due 
diligence"  to  prevent  the  equipment  of  vessels  of  war  in  her  ports,  as 
required  by  the  treaty,  we  find  nothing  in  the  treaty  to  direct  us  as  to 
the  meaning  of  th&t  term,  especially  as  regards  the  degree  of  diligence 
which  is  to  be  understood  to  be  required  by  it- 
Left  in  this  difficulty,  we  must  endeavor  to  determine  for  ourselves 
the  extent  and  meaning  of  the  "due  diligence"  by  which  we  are  to 
test  the  alleged  shortcotnings  of  the  government  of  Great  Btitain.  For, 
it  is  plain  that  the  standard  of  "  due  diligence"  ojigbt  not  to  be  left  to 
the  unguided  discretion  of  each  individual  arbitrator.  The  municipal 
law  of  every  country,  wherever  diligence  is  required  by  the  law,  whether 
in  respect  of  obligations  arising  out  of  contract,  or  in  regard  to  the  due 
care  which  every  one  is  bound  to  exercise  to  avoid  doing  harm  to  the 
persons  or  property  of  others — ne  alienum  Iwdat — ^prescribes  some 
standard  by  which  the  necessary  degree- of  diligence  may  be  tested. 

Dealing  here  with  a  matter  appertaining  to  law,  it  is  to  juridical  sci- 
ence that  we  must  look  for  a  solution  of  the  difficulty.  And  since  we 
Lave  to  deal  with  a  question  of  international  law,  although,  it  is  true, 
of  an  exceptional  character,  it  seems  to  me  that  it  will  be  highly  useful 
to  endeavor  to  form  a  clear  view  of  the  reciproca,l  rights  and  duties 
between  belligerents  and  nentrals,  created  by  international  law  gener- 
ally, and  of  the  diligence  necessary  to  satisfy  the  obligations  which 
that  law  imposes.  I  cannot  concur  with  M.  Staempfli,  that,  because 
the  practice  of  nations  has  at  times  undergone  great  changes,  and  the 
views  of  jurists  ou  points  of  international  law  have  often  been  and 
still  are  conflicting,  therefore  tliere  is  no  sueh  thing  as  international 
law,  and  that,  consequently,  we  are  to  proceed  independently  of  any 
such  law — for  sneh  is  the  effect  of  his  reasoning,  if  I  understand  it 
rightly — according  to  some  intuitive  perception  of  right  and  wrong, 
or  speculative  notions  of  what  the  rules  as  to  the  duties  of  neutrals 
ought  to  be.  It  seems  to  me  that  when  we  shall  have  ascertained  the 
extent  to  which  a  neutral  state  is  responsible,  according  to  the  general 
law  of  nations,  for  breaches  of  neutrality  committed  by  its  subjects, 
and  the  degree  of  diligence  it  would  be  called  upon  to  exercise  under 
that  law,  in  order  to  avoid  liability,  we  shall  .be  better  able  to  solve 
the  question  of  what  constitutes  dwe  diligence  in  the  terms  of  the  treaty 
of  Washington.  That  treaty  may  Lave  admitted  a  liability  in  the 
respect  of  the  equipment  of  ships  where  none  exisled  by  international 
law  before,  as  I  certainly  think  it  has:  bat  the  degree  of  diligence  re- 
quired of  a  neutral  government  to  prevent  breaches  of  neutrality  by 
its  subjects  must  be  determined  by  the  same  principles,  whatever  may 
be  the  nature  of  the  particular  obligation. 

Besides  the  necessity  of  thus  considering  the  relation  of  belligerents 
and  neutrals  with  reference  to  the  subject  of  "  due  diligence,"  we  have 
further,  in  order  to  satisfy  t|)e  exigency  of  the  articles  of  the  treaty,  to 
consider  whether,  besides  m  the  omission  of  "due  diligence,"  Great 
Britain  has  failed  to  fulfill  any  duty  imposed  by  any  principle  of  inter- 
national law  not  inconsistent  with  the  rules  laid  down.  It  is  clear  also 
that,  with  reference  to  the  other  Leads  of  complaint,  our  decision  must 
necessarily  depend  entirely  ou  the  rules  of  international  law  applicable 
thereto.  It  seems  to  me,  therefore,  desirable,  in  the  first  place,  to  en- 
deavor to  take  an  accurate  survey  of  the  law  by  which  the  relative 
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rights  of  belligerents  and  neutrals  are  fixed  and  determined,  as  essen- 
tial to  the  solution  of  the  questions  we  are  called  ou  to  decide. 

I  proceed,  therefore,  to  consider  the  subject  of  neutral  obligations  iu 
time  of  war. 

Seutrality  may  be  said  to  be  the  status  of  a  country  reliitivelj  to  two 
EiemepH  of  o™.  othcrs  which  are  at  war  with  one  another,  while  it  remains 
'"''"■  at  peace  with  both,  and  gives  assistance  to  neitlier. 

The  last-mentioned  condition  is  plainly  an  essential  element  of  that 
which  goes  before  it ;  for,  to  give  assistance  to  either  of  the  belligerents 
would  be  indirectly  to  take  a  part  in  the  war,  and  would  afford  a  sufli- 
cient  reason  to  the  one  whose  enemy. was  thus  assisted,  for  having  re- 
course to  fo^ce  to  prevent,  snch  assistance  from  being  given. 

It  is  obviously  immaiierial  in  what  form  the  assistance  is  rendered,  so 
ohimiioniofiLe  loug  as  Its  pufpose  and  effect  is  to  add  to  the  means  of  the 
""""'•""°  beUigerent  for  the  purpose  either  of  offense  or  defense- 
Troops,  men,  horses,  ships,  arms,  munitions  of  war  of  every  kind,  money, 
supplies — in  short,  whatever  can  add  to  the  strength  of  the  belligerent 
for  the  purpose  either  of  attack  or  defense — are  things  that  cannot  be 
supplied  by  a  neutral  state  to  either  belligerent  without  forfeiting  the 
character  of  neutrality  and  the  rights  incidental  to  it. 

In  like  manner  the  neutral  sovereign  cannot  allow  the  use  of  his  ter- 
ritory for  the  passage  of  troops  of  either  belligerent,  still  less  allow  it 
to  be  used  by  either  as  a  base  of  hostile  operations.  He  cannot  lend 
his  ships  for  the  transport  of  troops,  arms,  or  munitions  of  war,  or  even 
for  the  transmission  of  dispatches.  Whatever  restrictions,  ia  the  exer- 
cise of  jiis  territorial  rights,  he  imposes  on  the  one  belligerent,  he  must 
impose  on  the  other  also ;  for  restraints — ^however  lawful  and  proper  in 
themselves — enforced  as  against  the  one,  dis])ensed  with  as  regards  the 
other,  are  indirectly  assistance  given  to  the  one  so  favored. 

Whatever  obligations  attach  by  the  general  principles  of  the  law  of 
ohiiBnimsorthe  nations  to  the  state  or  community,  as  a  whole,  are  equally 
8^ws«.ot.iK»uaL  binding  onits  subjects  or  citizens.  For  the  state  or  com- 
munity ia  but  the  aggregate  of  its  individual  members,  and 
whatever  is  forbidden  to  the  entire  body  by  that  law,  is  equally  forbidden 
to  its  component  parts.  In  this  sense,  and  in  this  sense  only,  can  it  bo  said 
that  internationiil  law — in  other  words,  the  common  law  of  nations — 
forms  part  of  the  common  law  of  England ;  for  the  greater  part  of  the 
rules  of  international  law,  by  which  nations  now  consent  to  be  bound, 
are  posterior  in  date  by  many  centuries  to  the  formation  of  the  common 
law  of  England.  Nevertheless,  Great  Britain  forming  part  of  the  great 
fraternity  of  nations,  the  common  law  adopts  the  fundamental  princi- 
ples of  international  law,  and  the  obligations  and  duties  they  impose, 
so  that  it  becomes,  by  force  of  the  municipal  law,  the  duty  of  every  man, 
so  far  as  in  him  lies,  to  observe  them ;  by  reason  of  which  any  act  done 
in  contravention  of  such  obligations  becomes  an  offense  against  the  law 
of  his  own  country. 

But  the  subject  who  thus  infringes  tiie  law  of  his  own  country  by 

unhma  tt  ii,»  violating  the  neutrality  which  that  law  enjoins  him  to  main- 
'SSlcIl' ""°  °'^ '"  tain,  is  amenable  for  his  offence  to  the  law  of  his  own 
country  alone,  except  when  actually  taking  part  in  the 
war  as  a  combatant,  when,  of  course,  he  is  liable  to  be  dealt  with  accord- 
ing to  the  laws  of  war.  The  offended  belligerent  has  otherwise  uo  hold 
on  him.  International  law  knows  of  no  relations  between  a  state  and 
the  subjects  of  another  state,  but  only  of  those  which  exist  between 
state  and  state.  But  this  being  so,  the  belligerent,  against  whom  a 
breach  of  neutrality  has  been  committed  by  the  subject  of  ajieutral 

HosTSdbyGOOgle 


OPINIONS   OF   SIK   ALEXANDER   COCKBUKN.  235 

state,  as  distinguished  from  the  state  itseff,  may  have  a  right  to  hold 
the  state  responsible,  and  to  look  to  it  tor  redress.  For  the  state,  that 
is,  the  community  as  a  whole,  is  bound  to  restrain  its  individual  mem- 
bers from  violating  obligations  which,  as  a  whole,  it  is  bound  to  fulfill. 

Not,  however,  that  the  responsibility  of  the  state  for  the  acts  of  its 
subjects  is  absolute  and  unlimited,  lleason  has  set  bounds  to  a  respon- 
sibility which  would  otherwise  be  intolerable.  For  it  must  be  remem- 
bered that  the  consequence  of  a  violation  of  neutrality  is  the  right  of 
the  offended  belligerent  to  treat  the  offendingiieutral  as  an  enemy,  and 
declare  war  against  him.  He  is  not  bound  to  accept  pecuniary  amends 
as  an  alternative. 

Now,  reason  points  out  that  the  government  of  a  country  can  only  be 
held  responsible  for  breaches  of  neutrality  committed  by  its  subjects, 
when  it  can  reasonably  be  expected  to  prevent  them. 

There  are  things  which  a  government  can  prevent,  and  others  which 
it  cannot.  It  can  prevent  things  that  are  done  openly  and  in  de&auce  of 
law.  The  open  levying  of  men,  and  expeditions  departing  from  its 
territory  by  land  or  water,  are  things  which  a  government  would 
properly  be  expected  to  prevent,  and  for  which,  if  not  prevented,  it 
would  be  answerable. 

But  a  government  could  not  be  so  held  in  respect  of  things  it  cannot 
prevent;  such  as  the  conduct  of  individual  subjects  in  enlisting  or 
serving  in  the  land  or  sea  force  of  a  t>elligerent,  or  things  done  clandes- 
tinely or  surreptitiously,  so  as  to  elude  observation  or  detection,  notwith- 
standing tlie  exercise  of  proper  diligence  to  prevent  the  law  from  being 
broken.  But  then  the  exercise  of  such  diligence  is  part  of  the  duty  of 
a  government,  and  the  condition  of  ita  immunity.  If  this  diligence  has 
been  wanting,  a  belligerent  has  just  cause  to  bold  the  neutral  state  re- 
sponsible for  wrongful  acts  done  by  its  subjects,  in  violation  of  neu- 
trality, and  from  which  he,  the  belligerent,  has  suffered.  We  are  thus 
brought  face  to  face  with  the  all-important  question  of  what  is  this 
"  diligence"  which  a  government  is  thus  bound  to  exercise  to  prevent 
breaches  of  neutrality  by  its  subjects.  I  shall  endeavor  presently  to 
grapple  with  that  question ;  but  I  prefer  first  to  complete  my  survey  of 
the  relative  rights  and  obligations  of  belligerents  and  neutrals. 

And  as  the  principal  complaint  against  the  British  government  re- 
lates to  vessels  of  war  furnished  by  its  subjects  to  the  Confederate 
States,  I  shall,  in  the  first  place,  apply  myself  to  the' question  how  far 
the  subjects  of  a  neutral  state  can,  consist-ently  with  the  obligations  of 
neutrality,  supply  a  belligerent  with  articles  of  warlike  use  iu  the  way 
of  trade  and  business. 

For,  thus  far,  we  have  been  dealing  with  assistance  rendered  to  one 
belligerent  against  another,  animo  adjuvandi,  for  the  direct 
puri)0S6  of  enabling  him  to  overcome  or  resist  his  opponent.  ^-SSinif^Sot 
Very  different  considerations  present  themselves  when  we 
have  to  deal  with  assistance  furnished  to  a  belligerent,  not  animo 
adjuvandi,  with  the  object  of  enabling  him  to  overcome  his  enemy, 
but  animo  eoinmereandi — in  the  way  of  trade  and  commerce. 

Here  a  broad  and  important  distinction  between  the  state  and  its  snb- 
jects  present-s  itself.  The  former,  generally  speaking,  can-  T,int,t„c,bf 
uot,  consistently  with  neutrality,  under  any  circumstances,  "S"M'"™2i'u 
supply  to  one  of  two  belligerents  articles  which  may  be  '"^ 
of  use  to  him  in  carrying  on  war.  For,  as  governments  do  not  engage 
in  trade,  save  in  exceptional  cases  of  very  rare  occurrence — as,  for  in- 
stance, when  a  government  disposes  of  ships  for  which  it  has  no  use — 
nothing  supplied  by  a  government  to  a  belligerent  can  be  suppliecl 
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othtrivise  than  animo  adjuvStdi;  that  is,  for  a  purpose  iueoDsistent  with 
neutrality.  But  its  subjects  stand,  in  thia  respect,  on  a,  very  different 
iootiug.  The  subject,  indiffereut  to  both  the  belligerent  parties,  may  be 
williDg  to  sell  to  either  articles  of  warUl^e  use  in  which  he  is  iu  the  habit 
of  dealiug.  Assistance,  and  sometimes  very  material  assistance,  is  thus 
aflEbrdedj  to  a  belligerent,  who,  by  tbis  means,  is  enabled  to  carry  on 
war.  Is  assistaQco  thus  afforded,  not  anrna  adjuvawii,  but  atiimo  com- 
mercandi,  a  breach  of  neutrality,  or  is  it  to  be  considered  as  within  the 
right  of  the  neutral  subject! 

Now,  the  subjects  of  a  neutral  state  having  in  time  of  peace  the  right 
of  carrying  on  trade  with  a  belligerent,  oa  what  ground  of  reasoa  or 
justice,  it  may  bo  s^kod,  should  their  right  of  peaceful  trade  be  taken 
away,  and  their  interests  thus  be  damaged  by  reason  of  a  war  which 
they  have  had  no  share  iu  bringing  about,  and  in  which  they  have 
no  concern?  The  condition  of  neutrality,  in  not  supplying  anything  to 
either  belligerent  with  the  object  of  assisting  him  against  the  other,  or 
which  would  not  be  as  readily  supplied  to  the  other,  being  observed, 
what  reason  can  be  suggested  why  the  rights  of  the  neutral  iu  bis  rela- 
tions with  either  belligerent,  as  they  existed  before  war  broke  out, 
should  be  disturbed  or  altered  ? 

An  Italian  jurist  thus  writes : 

11  ffttto  della  vendita degli  oggetti di oontrabbaudo  uvvenuta  in  tsiritorio  iieatrale  iJ 
opera  dello  stato  stoseo  Qolla  uua  qualitfb  di  pursona  piibblioa,  o  iiivuo»  v  l'0)>erato  dL 
snoi  privati  cittadini,  cho  fanno  di  ciCi  la  loro  abiCoald  pto&HHioue.  Nel  primo  caso 
i)  fiior  di  dal>bio  che  vi  aarebbe  mutivo  di  lagoanza  per  parte  ill  nno  dei  belligeianti, 
pDicli^  aoa  eiitra  iiegli  otSo[i  dello  etato  I'atteudere  a  privati  mercimonii,  ed  ogni 
eiio  atto  ba  an  valore  iiitornazionale  o  in  senao  di  nn  diritto  o  in  aeuao  di  una  obbli^a- 
zione,  cbe  uou  si  pnu  mai  diBSimiilare.  Ma  lo  steaso  uoa  ei  pa6  dire  ove  la  vendita  degii 
oggetti,  e  quando  sia  il  caao  la  fabbriua  degli  ateaai,  fosse  il  fatto  particolare  di  privati 
cittadini  di  quello  steaso  stato.  In  esso  non  potrebbe  ravvisarai  un  line  politico  come 
nelP  azione  pnbblica  del  govemo,  non  easendo  to  scopo  di  tali  oittadini  che  commeroiale 
od  iodaatriale,  epperd  non  teaivo  in  inodo  alouso  degli  altrui  diritti. 

Se  gli  autori  che  nanno  dtseusso  la  presente  queatioue  ave^aero  ritennta  la  oapitale 
difi'erenza  cbe  pussa  tea  gli  atti  pubblici  del  govevno  e  qtielli  dei  privati  cittadim,  non 
avrebbero  al  aerto  classibcato  come  atti  eontrari  alia  condizione  nentrale  la  vendita 
fatta  iu  territorio  neutro  da  privati  cittadini  di  arm!  e  munizioni  da  gnerra.' 

Ifevertheless,  it  is  certain  that  the  rights  of  a  nation,  as  regards  trade 
Eir«i  .f  wir  en  wlth  auotbcr  nation,  do  undergo  very  considerable  modifi- 
neui™]!/.*.  cations,  when  such  second  nation  engages  in  war  with  a 
third ;  and  when  it  is  said  by  some  writers  that  neutrality  is  only  the 
prolongation  of  the  state  of  peace  between  the  neutral  and  the  belliger- 
ent, this  language  must  be  taken  with  considerable  allowance.  For,  it 
is  certain  that,  as  regards  trade  and  commerce,  the  rights  of-  the  peace- 
ful neutral  undergo  very  serious  dimintition.  By  the  admitted  rales  of 
international  law,  a  belligerent  may  seize  articles  contraband  of  war  in 
transit  by  sea  from  the  neutral  to  his  enemy.  By  blockading  his  ene- 
my's port  he  may  shut  the  commerce  of  the  neutral  even  iu  articles  not 
capable  of  being  applied  to  warlike  use.  True,  say  those  writers  who 
advocate  the  rights  of  neutrals  against  belligerents ;  but  if  the  rights  of 
the  neutral  snbject  in  respect  of  trade  had  been  regulated  according  to 
natural  law,  or,  to  speak  moi-e  philosophically,  according  to  the  law 
which  reason  points  ont  as  for  the  common  benefit  of  all,  those  rights 
wonld  have  remained  undisturbed  and  anaffect«d  by  the  wars  of  others 
with  whom  his  own  country  remained  at  peace.  But  between  distant 
nations  trade  can  be  carried  on  only  by  sea.  The  nations  moat  power- 
ful at  sea  have  generally  been  those  who  have  waged  war  on  the  ocean. 

raipovti  giuridioi  inlernazionali,"  cited  iu  Gola,  "  Corao 
.3,p.3C,  , 
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In  such  wars  tliejhave  sought  to  weaken  their  adversaries  by  crippling 
their  commerce,  and  to  efi'ect  that  object  havfe  imposed  restraints  on 
peaceful  states  less  powerful  tban  tbemselves.  Some  countiies  have 
even  gone  so  far,  in  early  times,  as  to  interdict  all  commerce  whatever 
with  nations  with  which  they  v/ere  at  war.  The  sense  of  mankind,  it  is 
true,  revolted  against  pretensions  so  extravagant,  and  after  a  time  the 
restraints  which  belligerents  were  entitled  to  impose  on  neutral  com- 
merce were  rendered  less  oppressive.  But  they  still  bear  the  impress  of 
tbeir  origin,  as  having  been  imposed  by  the  stixmg  upon  the  weak.  They 
are  manifestly  in  derogation  of  the  common  right  of  peaceful  trade  which 
all  maritioie  nations  enjoy  in  time  of  peace,  but  which  is  thus  made  to 
submit  to  restraint  in  order  to  serve  the  purposes  of  those  by  whom  the 
peace  of  the  world  is  disturbed. 

Let  us  see  bow  these  restraints  on  neutral  commerce  became  settled 
in  time.  As  they  existed  till  a  very  recent  period,  according  to  the 
general  practice  of  nations,  they  were  as  follows : 

1.  Though  the  belligerent  might  resort  to  the  neutral  territoiy  to  pur- 
chase such  articles  as  he  required,  even  tor  bis  use  in  war,  and  the  neu- 
tral in  selling  him  such  articles  would  be  guilty  of.  no  infraction  of 
neutrality,  yet,  in  regard  to  things  capable  of  being  used  in  war,  and 
which  thenceforth  received  the  appellation  of  "  contraband  of  war,"  if, 
instead  of  the  belligerent  himself  conveying  them,  the  neutral  under- 
took to  convey  tbein,  such  articles,  if  intercepted  by  the  adversary, 
tliough  the  property  of  the  neutral  in  them  had  not  been  transferred  to 
tbe  belligerent,  were  liable  to  be  seized  and  became  forfeited  to  the 
captor.  If  the  article  was  of  a  doubtful  character,  aneipift^  msms,  that  is, 
one  that  might  be  applied  to  purposes  of  peace  or  of  war,  the  liability  of 
seizure  depended  on  whether  the  surrounding  circumstances  showed 
that  it  was  intended  for  the  one  use  or  the  other. 

2.  If  either  belligerent  possessed  sufficient  force  at  sea  to  bar  the 
access  to  a  port  belonging  to  his  enemy,  he  was  entitled  to  forbid  the 
neutral  all  access  to  such  port  for  the  purpose  of  trade,  however  inno- 
cent and  harmless  the  cargo  with  wliich  his  ship  might  be  chai'ged, 
under  the  penalty  of  forfeiting  both  ship  and  cargo. 

3.  The  neutral  was  prohibited  from  carrying  tbe  goods  of  a  belliger- 
ent, such  goods  not  being  protected  by  the  neutral  flag,  but  being  sub- 
ject to  seizure. 

4.  Besides  this,  according  to  the  practice  of  France,  the  neutral  was 
prohibited  from  having  his  goods  carried  in  the  enemy's  ship,  and  if  the 
ship  was  taken  the  goods  became  prize. 

Lastly,  to  enforce  the  rights  tlius  assumed  by  powerful  belligerents, 
the  neutral  bad  further  to  submit  to  what  was  called  therigbt  of  search, 
in  order  that  the  belligerent  might  satisfy  himself  whether  goods  bf  the 
enemy,  or  goods  contraband  of  war  intended  for  the  enemy,  were  being 
conveyed  in  the  neutral  ships. 

By  the  wise  and  liberal  provisions  of  the  declaration  of  Paris  of  1856, 
the  last  two  oppressive  restraints  on  the  trade  of  neutrals,  meutioned 
under  beads  3  and  4,  have,  as  between  most  of  the  leading  nations  of 
the  workl,  been  done  away  with.  The  others  remain.  America  has 
not  as  yet  formally  assented  to  the  declaration  of  Paris.  The  two  rules 
in  question  do  not,  however,  come  into  play  on  this  occasion. 

But  the  two  first  of  the  restraints  put  on  neutral  commerce  occupy  a 
prominent  place  in  the  discussions  which  have  occurred  in  the  course  of 
this  inquiry.    Both  of  them  are  manifestly  restraints,  and    bio-i,j, .„d  cm- 
restraints  of  a  very  serious  character,  on  the  natural  free-  "'"•"' '^■"•■ 
dom  of  neutral  commerce.    The  advantage  thus  acquired  of  preventing         ■ 
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the  trade  of  the  neutral  in  articles  of  warlike  use,  at  a  tirae  when  that 
trade  is  the  most  likely  to  he  profltable  to  bim,  and  still  more  that  of 
preventing  it  in  any  shape  by  the  hlockading  of  an  enemy's  port,  is 
obviously  obtained  only  at  the  expense  of  the  peaceful  rights  of  neutral 
commerce. 

The  right  of  blockading  a  port,  and  thereby  excluding. from  it  neutral 
commerce  of  every  sort,  has  been  justified  by  assimilating  it  to  that  ex- 
ercised by  the  besieger  of  acity  or  fortress,  in  investing  it  and  debarring 
all  access  to  it.  But  the  analogy  is  not  complete,  tor  the  immediate 
purpose  of  the  besieger  is  to  take  (lie  city  or  fortress,  while  that  of  the 
blockade  is,  not  to  capture  the  blockaded  port,  buttoenfeeblethe  enemy 
and  diminish  his  means  by  the  gradual  destruction  of  his  commerce, 
which  of  course  necessarily  involves  a  corresponding  loss  inflicted  on 
the  commerce  of  the  neutral.  And  though  it  may  be  said  that,  just  aa 
the  besieger  of  a  city  or  fortress  is  in  occupation  of  the  territory  which 
surrounds  it,  and  is,  therefore,  by  the  law  of  war,  master  of  such  terri- 
tory and  entitled  to  give  laws  to  all  within  its  ambit,  and  has  thus  full 
right.as  well  as  power  to  tbrbid  access  to  it,  so  the  blockading  force  has 
occupation  of  the  territorial  waters  and  can  exercise  a  similar  right  in 
respect  of  them ;  yet  for  the  most  part  such  occupation  is  constructive 
only,  and  the  blockading  force  is  generally  in  the  habit  of  sending  cruis- 
ers far  beyond  the  limits  of  the  territorial  waters,  to  intercept  vessels 
intending  to  enter  the  blockaded  port. 

On  whatever  ground  the  right  of  blockade  thus  conceded  to  belligerents 
may  be  placed,  it  is  obvious  that  it  is  a  very  serious  encroachmeTifc  on 
the  freedom  of  the  neutral  in  the  peaceful  pursuit  of  commerce. 

In  M.  Calvo's  work,  "  Le  droit  international,"  blockade  is  spoken  of 
as  "la  plus  grave  atteinte  qui  pnisse  6tre  portee  par  la  guerre  an  droit 
desneutres.^" 

Fioresays:  "Lebloeos  est  odienx  et  contraire  a  I'independance  des 
peuples  neutres ;  parcequ'il  n'empSche  pas  seulement  Je  commerce  de 
certaines  mati^res  d^termin^es,  comme  la  contrebande  de  guerre;  mais 
il  d^truit  toute  esptee  de  commerce  de  qnelque  nature  que  ce  soit  avec 
les  lieux  assi^g^s  et  bloqn^s."  * 

Nor  must  it  be  forgotten,  with  respect  to  the  trade  carried  on  in  de- 
fiance of  a  blockade,  that  the  neutral  owes  nothing  to  the  blockading 
belligerent,  who,  for  his  own  purposes,  thus  seeks  to  shut  out  the  inuoc- 
nous  commerce  of  the  neutral  with  his  enemy,  regardless  of  the  loss 
and  injury  he  is  thereby  inflicting  on  him. 

The  right  to  intercept  articles  of  warlike  nse  has  been  for  the  most 
c™t™ts=j  o(  w„,  part  treated  by  earlier  writers  on  international  law  as  an 
admitted  encroachment  on  the  neutral  in  respect  of  freedom  of  trade. 
It  has  been  justified  on  the  score  of  the  necessity  in  which  the  belligerent 
captor  is  placed,  of  preventing  that  which  will  be  used  to  hisown  hurt  from 
reaching  his  adversary;  or  as  arising  from  the  law  of  self-defense,  which 
gives  to  the  belligerent  the  right  of  stopping  things  which  may  be  used 
against  him,  while  on  their  way  to  his  enemy,  and,  furthermore,  of  con- 
fiscating them  to  his  own  use  as  a  penalty  on  the  neutral  for  having  in- 
tended to  convey  them  to  the  enemy. 

Looked  at  from  this  point  of  view,  it  is  said  that  the  right  of  the  bel- 
ligerent to  intercept  this  species  of  commerce,  and  the  liability  of  the 
neutral  ^to  have  his  property  captured  and  confiscated  under  such  cir- 
cumstances, do  not  arise  out  of  obligations  inherent  in  the  nature  of 
neutrality.    They  are  purely  conventional,  and,  as  it  were,  a  compromise 

'  Vol.  ii,  p.  521.  *Vol.  ii,  Pj-M(i. 
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between  the  power  of  belligerents  and  the  rights  of  neutrals ;  and,  if 
this  species  of  trade  can  be  said  to  be  unlawful,  it  is  only  so  sub  modo, 
ic  being  left  free  to  the  neutral  to  pursue  it,  subject  always  to  the  right 
of  the  belligerent  to  seize  it  during  its  transit  to  his  enemy,  if  he  can. 
•'  The  right  of  the  neutral  to  transport,"  says  that  great  jurist  Chancellor 
Kent,  "and  of  the  hostile  power  to  seize,  are  conflicting  rights,  and 
neither  party  can  charge  the  other  with  a  criminal  act.'" 

A  different  view  respecting  the  trade  of  the  neutral  in  articles  of  con- 
traband of  war  has,  however,  been  maintained  in  our  day.  ^.^  ^^^ 
M.  Hautefeuille,  and  the  writers  of  his  school,  look  upon  "'  ■'"'°"'*''- 
the  supplying  ot  articles  of  contraband  of  war  by  the  neutral  in  the  way 
of  trade  as  inconsistent  with  the  duty  of  ueutTality,  which 
prohibits  the  rendering  of  assistance  to  a  belligerent  for  the  " '  "^"^ ""''"' 
purpose  of  a  war  in  which  he  is  engaged,  extending  the  rule  to  articles 
of  warlike  use  supplied  in  the  way  of  trade  as  much  as  to  those  fur- 
nished gratuitously. 

According  to  this  view,  the  neutral  thus  guilty  of  a  breach  of  the  first 
principle  of  neutrality  justly  incurs  the  penalty  of  his  transgression  ia 
the  confiscation  and  loss  of  his  property. 

This  doctrine  is  open,  however,  to  the  objection  that  it  is  inconsistent 
with  the  practice  of  nations,  according  to  which  this  species  of  trade 
has  never  been  treated  as  a  breach  of  neutrality  in  the  full  sense  of  the 
term.     It  wholly  fails  to  account  for  or  justify  the  right  of  blockade. 

But  the  importance  of  this  difference  in  the  views  of  publicists  will  be 
more  sensibly  felt  when  we  proceed  to  deal  with  the  subject  of  the  trade 
of  the  neutral  with  the  belligerent'in  the  country  of  the  neutral. 

One  thing  is  quite  clear,  and  must  not  be  lost  sight  of:  Neither  the 
trade  in  contraband  of  war  nor  that  carried  on  in  deft-  s„  nbiiniion  „t, 
auce  of  a  blockade  constitute,  practically,  any  violation  of  "°"4US"wf" 
neutrality,  so  far  as  the  government  of  the  neutral  trader  is  ™"'"^°^bi™iS 
concerned.  Scarce  any  neutral  government  has  ever  at-  ^"'■ 
tempted  to  prevent  its  subjects  from  carrying  on  such  trade ;  no  neutral 
government  was  ever  held  responsible,  as  for  »  breach  of  neutrality,  for 
such  trade  carried  on  by  its  subjects.  This  is  a  point  as  to  which  there 
has  been  no  difference  of  action  among  governments,  or  difference  of 
oiiinion  as  to  the  duty  of  governments  among  writers  on  public  law.  It 
is  one  of  those  things  which,  on  the  part  of  its  subjects,  a  giivernment^ 
according  to  the  existing  practice  of  nations,  is  not  called  upon  to  pre- 
vent. It  is  one  of  those  things  which  the  belligerent,  who,  in  furthering 
his  own  purposes  is  indifferent  to  the  loss  he  inflicts  on  the  neutral,  must 
submit  to  if  he  is  unable  to  prevent  it,  and  for  which  he  is  not  entitled 
to  hold  the  neutral  state  responsible. 

Speaking  of  the  transport  of  articles  contraband  of  war,  M.  Ortolan 
states  the  law  most  correctly :  M.orwun 

Si  c'est  I'^tat  neutre  lui-m^me  qui  fait  <ip»rer  ce  transport,  soit  qii'il  le  fasae  gratatte~ 
meat,  soit  qu'ilen  tefoive  leprix,  il  devieut  anxiiiaire  delalatte,  et  parcoua^quentil 
rompt  la  neutrality  La  cboee  cbanKe  si  oe  sont  les  sinets  de  cet  #tat  qui,  sans  appni 
de  leut  Kouvernunient,  font  de  ce  m@me  tracsport  un  oi>jet  de  lenrs  op4Tatii>Da  commer- 
ciales.  Uce  piiiesance  qaiieatenentreu'eet  pas  obligee  ded^fendrece  commerce  iisea 
sujets,  encore  moius  de  les  punir  pour  I'avoir  fait ;  aeulemeut  elle  oe  peut  le  couvrir  de 
Ba  proteotioD.  End'autreB  terines,  !e  pavilloti  ne  couvre  pas  leamaicbaudisesde  coutre- 
baude  de  guerre,  uon  pas  m^rne  dans  le  cas  oti  ces  maicbandiaea  apportieunent  k  dc8 
neutres.^ 

Among  the  various  articles  coming  under  the  denomination  of  contra- 
band of  war,  according  to  the  general  principles  of  internar  5ti„,  ^  .„  ,^ 
tional  law,  two  more  particularly  interest  us.on  tho  present  ""^ 
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occasion — ships  of  war  and  eoais.  Both  are  escluded  from  the  category 
of  contraband  by  M.  Hantefeuille,  who  refuses  to  recoffnize  as  sucli  any- 
thing which  is  not  iu  its  actually  existing  state  ready  to  be  used  for  at- 
tack or  defense.  The  following  passages  from  his  work,  "Des  droits  et 
des  devoirs  des  nations  neutres,"  explain  the  views  of  the  author  on  the 
subject  of  ships,  which,  till  armed,  he  refuses  to  consider  contraband  of 
war,  and  which,  whatever  the  construction,  when  unarmed,  lie  holds  to 
be  objects  of  lawful  commerce : 

Je  DO  puis  comprcndre  qu'nn  Mtimeut,  quelles  <]ue  eoicnt  sn  granilGiii',  sa  forme,  sa 
destiiialioL,  soit  un  objet  de  eontrebaude  de  guorre.  Le  naviro  n'est  pas  propte  A  la 
guBire,  prepare  ]iour  servir  escliisiveineut  aus  operations  militaires,  apte  h  etre  em- 
vloj6  !k  ces  op^rationa,  imm^iatement  et  eans  aucnu  oliangemeiit,  eaus  aiicuiie  addition. 
Lorfqu'il  eat  df  pour vn  des  canons,  desmuoitiona,  des  armesetdua  liommes  quidoiveat 


luployer,  ce  n'est  paa  uue  machine  do  gnerre;  c'est  un  v^hictile  pins  o 
i,  ^Ina  ou  moins  aolide,  maia  ce  n'eet  qu'nn  TSliicnle.    Ponr  lui  douner  li      . 
t^  spdoiales  et  cxolnsivea  qui  d^termiuent  le  caract^re  du  contrebande  do  gaorro,  il  est 


n^cessaire  de  transporter  il  bord  des  canons,  dea  armes,  des  munitiona,  en  un  mot,  tout 
I'attjrall  du  ooml>at.  C'est  alors  sealement  que  le.bfttiment  devient,  nou  nne  niacliine 
de  guerre,  maie  nae  macliine  poitanb  dea  iustrnments  de  guerre  et  snaoeptibles  de 
nuire,  par  cette  circonstance  sealemeut,  au  'bellig^raut.  Mais  la  machine  elle-mSme, 
mals  le  vSliicule  A4na6  de  son  aTuienient,ue  pent  ItreriSput^nuiHible.  An  reate,  ilfant 
couvenir  que  oe  commerce  est  pen  frequent,  et  la  meilleure  prenve  que  je  puisse  donner 
de  I'innocnit^  de  ce  n^goce  est  le  silence  du  droit  secondaire  il  son  ^gaxd.'    . 

Lea  batimenta  non  aiaiia,  construits  dana  les  ports  neutrea  et  vendna  »uj:  nations 
engagfSs  dana  lea  bostilit^s,  qaelies  que  aoient  lenr  force,  la  nature  de  leur  coustniotion, 
Bout  ^gftlement  objets  d'uu  commerce  licite.  Ila  doiveut  6tre  rc5gis  par  la  r6gle  g6n6- 
ralcrqui  est  la  liberty  euti^re  dn  commerce,  entre  les  nations  ncntres  ct  les  denx 


As  to  coal,  M.  Hautefeuille  expresses  himself  as  follows : 

La  honille  est  sans  donte  un  anxiliaive  indispensable  des  machines,  mais  elle  ne  aau- 
rait  fitre  considfiriSe  comme  un  inatrumfint  direct  etesclnaifde  gnerre;  bien  loin  de  lit, 
lea  uaagea  pacifiquea  auxquela  elle  est  employee  eont  beaucoap  pins  importants  qne 
ceuK  qui  r&uJteut  de  IMtat  de  guerre;  et  la  coiisommatlon  faite  pour  ees  usages  paci- 
tiques  est  beanooup  jilus  considerable  que  ceOe  n6;essit^e  pat  les  hostilitSa.  D'apres 
les  rfegles  du  droit  primitif,  la  houUle  est  done  nao  deurSe  dont  le  commerce  doit  tou- 
joura  rester  libre. 

Je  ue  saurais  pr^voir  comment  les  trait^s  &  intervenir  entre  lea  pcuplea  navigateura 
traucberont  cette  qneation;  n^is  ce  que  je  puis  affirmer  c'est  que  la  bouille,  d'apr^  la 
droit  primitif,  ne  fait  pas  partie  de  la  coutrebande;  c'est  que  la  loi  secondaire  ne  pent 
cbanger  la  nature  des  objets,  ni  leur  donner  uu  caract&re  qu'ila  n'out  paa,  d'aprbs  lea 
priDcipes  qu'elle  est  appel^e  &  appliqner,  mais  nou  a  modifier.' 

But  the  views  of  this  eloquent  and  learned  but  theoretical  author;  on 
this  subject  are  not  shared  by  ^ther  writers.  Galiani,  Hiibner,  (the 
champion  of  the  rights  of  neutrals,)  Martens,  Teteus,  Piantanida,  Ruth- 
erford, Lord  Stowell,  Chancellor  Kent,  Heffter,  in  his  able  work,  "  Das 
europaische  Volkerrecht  der  Gegenwart,"  include  ships  among  the 
things  which  are  contraband  of  war.  Among  later  writers,  M.  Ortolan 
and  Sir  Robert  Fhillimore  place  both  ships  and  coal  in  the  list  of  articles 
of  contraband.  I  entirely  concur  in  thinking  that  a  slip  adapted  and 
intended  for  war  is  clearly  an  article  of  contraband.  Sneh  a  ship  is,  in 
fact,  a  floating  fortress,  and,  when  armed  and  manned,  becomes  a  for- 
midable and  efficient  instrument  of  warfare.  Coal,  too,  though  in  its 
nature  ancipitis  usus,  yet,  when  intended  to  contribute  to  the  motive- 
power  of  a  vessel,  must,  I  think,  as  well  as  machinery,  be  placed  in  the 
same  category  as  masts  and  sails,  which  have  always  been  placed  among 
articles  of  contraband,  except  by  M.  Hautefeuille,  who,  as  has  been 
«tated,  insists  that  nothing  is  to  be  considered  as  contraband  except 
what  is  capable  of  being  immediately  applied  to  the  purpose  of  destruc- 
tive warfare. 


"Dioits  et  devoirs  dea  nations  neutres,"  vol.  ii.  p.  IJfi. 
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It  is  iJi'i-J'eelly  clear,  though  I  fear  it  has  cot  alwii j^s  bf  eii  ke^it  iii  view 
ill  the  course  of  these  discussions,  that,  with  the  liability  to  P4.,i„™mmm» 
the  seizure  and  loss  of  the  cargo,  (in  some  instances,  it  is  '"■'i""""""'> 
said,  of  the  ship,}  if  he  transmits  contraband  of  war  to  the  enemy  of  the 
helligeient  captor,  (and  to  the  loss  both  of  ship  aud  cargo  if  he  attempts 
to  force  a  blockade,)  ends,  according  to  the  existing  practice  of  nations, 
all  restraint  on  the  trade  and  commerce  of  the  neutral.  In  his  own 
country,  in  his  own  markets,  in  his  own  factories,  the  neutral  may,  ac- 
cording to  the  practice  of  nations,  sell  articles  to  the  belligerent  which, 
if  sent  by  sea,  would  be  contraband  of  war.  Theoretical  writers  are  not, 
indeed,  of  one  mind  on  this  sabject.  While  the  great  majority  of  anthers 
are  agreed  as  to  the  right  of  the  neutral  to  sell,  in  the  way  of  trade,  to 
the  belligerent  resorting  to  his  market,  whatsoever  the  latter  desires  to 
buy,  if  the  neutral  has  it  to  sell,  whether  the  article  be  of  an  innocent 
character  or  contraband  of  war  in  its  most  destructive  form,  a  few 
authors  have  recently  written  in  a  different  spirit. 

So  writer  on  international  law  before  Galiani  had  ventured  to  assert  that 
the  neutral  was  prohibited  from  selling,  in  liis  own  country,  to  a  bellig- 
erent, articles  which,  if  sent  out  of  his  countrj'  by  sea,  would  be  liable 
to  siezure  as  contraband  of  war.  His  doctrine  to  that  effect  was  vigor- 
ously refuted  by  his  two  distinguished  countrymen,  Lampredi  and  Azuni, 
aud  was  for  a  time  abandoned  as  untenable;  hut  it  has  been  revived  in 
onr  day.  Let  us  review  the  leading  authorities.  The  question  is  not 
only  of  Interest  to  the  jurist,  but  one  which  will  he  found  to  be  impor- 
tant to  some  of  the  decisions  of  this  tribnoal. 

Lampredi,  in  his  work  on  neutral  commerce,  refutes  ttie  opiuiou  of 
Galiani.    On  the  general  subject,  ^I  quote  from  Peuchets'  ,^^1 

French  translation,  not  having  the  original  before  me,)  he  ^w^m, 

writes  as  follows : 

Loraqu'une  fois  Ton  a  litalili  la  sviile  loi  que  ka  peoples  iieutrea  duivciit  observer 
pendant  la  guerre,  il  dcyiout  inutile  do  deciaiulcr  quelles  doivcnt  etro  les  limiteB  dii 
eiiimiierce  qn'ib  font  en  conw5quence  de  kur  iieatrfililS,  paruequ'on  peut  lepundre  ([ii'il 
n'eii  doit  avoir  aucnne,  et  qn'ila  peuvent  le  faice  Aa  la  rnSne  niani^re  qn'ila  le  faisaient 
rn  temps  de  paix,  obHervtuit  senlemeDt  line  exacte  impartiatit^  pendaut  tout  le  temps 
de  la  gnerre.  It  n'g  aura  doao  avcime  espece  ie  vkariMndUen  qWils  tie  pammt  ratdreet 
porlermix  htUigfranU  et  i'onme  pomrapoaUs  empichei-deleHr  eendreoaloaerdeBnaviree, 
ponrvii  qii'ils  ne  refnsent  point  it  I'nn  oe  qu'ilsaccordent  it  I'autre.  Deviuitet  pouvaiit 
snivre  logitimement  leiir  commerce  couanie  en  temps  da  pais,  il  ne  doit  y  avoir  ancune 
diBtinotiiiu  de  marchandises,  d'argeut,  d'aruiea,  et  d'autres  mnnitious  de  jfuerre:  la 
vente  et  le  transport  de  ces  divors  objeta  diina  lea  |iloces  dea  ljellig*?rauts  d<iivent  6tre 
permia,  et  ne  point  porter  atteinte  i\  h\  neutralite,  pourvii  qn'il  ii'y  ait  ni  faveur,  ni 
prfif<?renee,  nl  esprit  de  parti.* 

In  chapter  v,  page  57,  he  treats  the  qnestion  whether  neutrals 
may  sell  every  kind  of  merchandise  within  the  neutral  territory  to  a 
belligerent,  as  one  which  no  jurist  anterior  to  Galiani  had  ever  thought 
of  bringing  into  controversy,  all  their  discussions  being  confined  to  the 
carriage  of  contraband  to  the  enemy.  It  is  not,  he  explains,  till  they 
have  left  the  neutral  territory  that  articles,  though  of  warlike  character, 
assume  the  character  of  contraband.  In  chapter  vii,  page  72,  he  says  : 
Le  caraet&re  de  contrebanile  ne  vient  done  pas,  ans  marcliaiidiaes,  de  I'n&ace  qu'on 
peut  en  I'aire  dans  la  guerre,  maia  de  tont  aatre  source.  Ati8«i  longtenipa  qu'ellea  sont 
8ur  le  territoh'e  neutre.ellea  ue  different  pas  des  antresmarcliandista;  eilea  e'rveudent 
et  ^s  ach&tent  de  la  nif  me  mani^re  et  sane  aucune  difl^nce.  Deux  circonstancee  font 
prendre  it  cen  marcliandises  le  caract^re  de  contiabande:  1,  qn'cllea  Eoieut  paee€es  £t  la 
pniasance  de  I'cunemi,  on  ^  moins  destim^ea  ft  y  passer ;  3,  qu'ellea aoi en t  sortiea du  ter- 
ritoire  nciitre.  Alore  ellea  deviennent  choaes  hoatiles,'re«  Aosrtfes;  ellea  prenneutle 
caraot&re  de  inareliandiaes  de  contrebande  ;  et  ai  elles  eont  tronv^ea  bora  de  toute  juri- 
dieCion  aouveraine,  eoiume,  par  exemple,  ai  Ton  lea  trouvait  en  pleine  nier,  elles  pen- 


"  Goniinevce  des  nciitrea,"  part  i,  cba.p.  3,  p.  32. 
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veut  dtre  lojjitiuieuieut  aneMes  et  coufisqucea  par  Feuuemi,  quel  que  soit  le  i^avilloii 
qui  les  couvre,  uon  pas  parce  qne  ce  soit  des  instrumenta  on  provisions  de  giierre,  mats 
parce  que  ce  sent  des  cboses  appartenants  &  I'ennemi,  oa  aa  ntnlns  parce  qu'elles  Bont 
destini5t!3  k  dereulr  aa  propti^t^  eb  &  acoroltre  ses  forces.  D'ou  il  r^ncilte  que  le  souve- 
rain  qui  permet,  snr  soa  tetritoire,  le  comnieroe  libre  dsioatesgortea  WobjeU  ne  pasae  pas 
les  droits  de  souveraitietf,  et  les  pnissanoeB  belligdraotes  ne  peuvent  s'eu  plaiudre  ni 
I'afcuser  de  doDner  la  main  it  la  veute  des  maroliandises  de  contrebantle,  qui,  snr  son 
territoire,  ne  peuvent  jamais  avoir  ce  caractere,  et  ne  penveut  en  porter  le  n 

loisqii'elles  aont  devei — -  —  .i-~i:-i..~  ^.  j :.  f.. itr  ,i.  i' i   „4.  — 

tei'ritoii'e  uii  elles  onl 

In  anotUer  vrork  Lampredi,  speaking  of  neutrality,  says : 

VA  iiuia  neutrias  partis  esse  debet,  et  aliello  omniuo  abstiuere,  neiitri  etiaiii  suppedi- 
tabit  qnfe  direote  ad  bellum  referniitur.  Suppeditare  hiclooi  trausvehsre  adalterutrum 
liostem  Mgniilcat ;  nam  sl  qua  f(ens  instrninenta  bellioBi,  et  coitera  supra  ueuiorata 
uttisque  bellantibas  tcqno  pretio  veluti  meroes  Tendat,  ueutralitatem  nou  violat.  Ad 
lianc  neoessariam  meicatiuie  distinction eni  anininni  non  advortisse  eos,  qui  de  hac  re 
tam  prolixe  serjpaornnt,  manifeste  patet:  maxime  enim  inter  se  ditfecra  videotur  ex- 
portatio  merciuni  ad  lio9t«ni  meuin  ab  auiioo  vel  ueutro  populo  facta,  et  eornio  veu- 
ditio,  qua:  ad  bellum  uecessaria  esse  possuut.' 

Azani,  who  ivrote  shortly  after  Lampredi,  maintains  the  same  doc- 
^^^  trine.     In  hia  work  "  Systeme  universel  de  principes  de 

droit  maritime,"  (ch.  ii,  art.  3,)  he  aays : 

e  g<?niSral  paasif,  on  la  vente  impartiale  sut  le  propre  territoire  des  ueii- 
iflodisBB,  deurfies,  oa  laaiiufaciHre*,  de  ioute  esp^ee,  sera  toujours  perniis, 
pourvn  que  le  souverain  n'ait  pas  fait  iin  traite  particulier  avec  nn  dea  bellig^rauts 
dODt  les  snjets  vienneut  faire  des  acbats  et  des  pvoviaions  snr  le  territoire  uentre,  et 
qa'il  ne  se  m£le  pas  des  achats,  dea  veutes,  et  des  aatres  contrats  qui  transmettent  la 
propri^t^,  qn'il  n'ordonne  pas  qn'on  reinplisse  ies  magasina  de  provisions  de  guerre,  et 
ne  fesse  pas  mettre  sea  navires  ft  la  voile  pour  les  transporter  snr  le  t«rritoire  du  bel- 
lig^rant.  En  prot^geant  ^galemeut  le  commerce  de  sou  pajs,  en  permettant  h  sm 
Bujets.de  continuer  lenr  commerce  de  la  mSme  manii^reetaveclamfmelibertjSqu'avant 
la  gnerre,  il  ne  fait  qn'user  de  droits  incontestables,  qni  ae  peuvent  fitre  limitfia  que  par 
des  conveatious  sp6alalea,  express^ment  on  tai^itemeut  faites. 
After  combating  the  reasoning  of  Galiani,  he  adds : 

II  est  n&eaaaire  qne  je  r6p6te  ici  le  priucipe  incontestable  que  j'ai  pri!c^demmeiit 
rapports,  qn'en  suivant  le  droit  couventionnel  de  I'Europe,  les  neutres  ne  peuvent 
porter  lea  choaos  qni  sout  spifcialement  proprea  il  la  guerre,  et  qui  y  sent  directement 
employ^,  mais  qu'ils  peuvent  sans  iuconv4nient,  selon  le  droit  universel  des  gens,  1 


eudre  comme  marchandiae  sur  leur  propre  territoire  a  quieonque  se  prSsente  pour  les 


acheter,  puisqu'ils  le  font  sans  partiality,  et  saus  montrer  de  faveur  plut^t  pour 
partie  bellig^raute  que  pour  I'autre. 

Iteddie,  in  his  "Eeaearehes  Historical  and  Critical  in  Maritime  and 
International  Law,"  cites  these  views  with  concurrence  and  approba- 
tion. 

In  Wheaton's  History  of  International  Law,  the  author  speaks  of  the 
refutation  of  Galiani  by  Lampredi  as  supertiuous,  as  au  "idle  ques- 
tion." 

Masse,  in  his  work  *'  Le  droit  commercial  dans  ses  rapports  avee  le 
^^^^  droit  des  gens,"  after  maintaining  the  right  of  the  belli- 

gerent to  intercept  contraband,  adds : 

Mais  la  tlieae  change  s'il  s'agit  d'un  commerce  paasif.  S'il  est  dfilendu  au  ucnti-e  dt 
porter  des  armes  et  dea  munitions  anx  beiligerants,  pavcequ'alors  il  devient  I'anxiliaire 
de  I'un  et  I'ennerai  de  I'autre,  il  ne  lui  est  pas  d^fendu  de  vendre  iiiipartialeuienl  snr 
son  territoire  des  objeta  n^eesaairea  &  la  guerre,  paroeque  sou  teiTitoire  est  ouvert  i'l 
tona,  que  tous  penvent  venir  y  cheroher  ce  dont  iU  out  besoiu,  et  que  le  neutre  qui  se 
home  k  vendre  chez  lui,  k  la  difference  de  celui  qni  porte  ses  marchaudises  an  lielli- 
g^rant,  n'est  pas  tenu  de  rechercher  qui  les  Ini  achete,  pour  qni  elles  sont  achet^es,  et 
quelle  est  leur  destination  nltSrieure.  C'est  alors  qu'il  eat  alwolument  vrai  de  dire  que 
les  neutres  peuvent  continuer  pendant  la  guerre  le  commeroe  qu'ils  faisaiaut  pendant 


"Theorem,  juris  pnblici  nniverai,"p.  3,  cap.  12,  }9,  n 
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la  paix,  et  <iiie  la  neutrality  est  li 
l:t  guerre  k  latjiielle  le  neutrn,  r 
iniuuQe  part  direct*  ou  inilirecte.' 

Again.: 

Stir  un  territflire  neiitre,  il  n'j-  a  pas  <le  iiiareliautlise  de  coutrebamle ;  toutes  y  sout 
lilires.  Ellas  ne  deviemieiit  eoutrebande  nn'au  moment  oti  elles  en  sortent  aveo  dirac- 
tion  pour  un  lieu  dout  lenr  nature  les  esclut.  C'eat  alorsqu'ellee  tombeut  sous  la  juri- 
(liction  des  belligfraut*  coatre  les<[nelB  ellea  sont  (tirig6es.  Jusque-li*  et  tant  qn'elles 
reatent  en  nu  lieu  oh  elles  ne  peuvent  Icur  nuire,  ils  n'ont  pas  le  droit  de  s'ooonper  des 
trausaetions  paciflqnea  dont  eUes  peuvent  @tre  I'olijet.  Sans  donte,  la  gaerre  donne 
nue  uouvelle  .impiiUiou  au  oommerce  paasif  dea  olgeta  utiles  il  la  guerre ;  niaia  cet.te 
impulsiun  n'eat  pas  du  fait  des  neutiee,  elle  est  du  foit  des  lielligdraiits,  qui,  ajirfea  avoir 
iiux-m6niea  prodnit  des  eircon stances  nonvolles,  ne  penveut  ti'ouver  mauvais  que  lea 
ueutrea  en  profitent  dans  les  liuiites  de  leurs  droits  et  de  lenr  t-errit.oire.'- 

M.  Ortolau  observes  as  follows : 

C 'est  settleraentlorsquedetellesmaroliandisies  sent  euooursde  transport  pour  uue  deal i- 
uatiou  liostile  qu'elles  devienueot  conirehande  miUlaire,    Lorsqu'nu  ^tat  jj  g,,,,,, 

neutrelaisae  ses  ai^etaae  livrerau  eommeroepasaiide  ces  mfluies objeta, 
ii'e8t-il-dire,lorsc[U'il  permet  a  loua les  bellig^rautBindistiQcteiiieutde  vanir  les  acheter 
sur  sou  territoire  pont  les  trausporter  eosnile  oh  bou  lenr  aembla,  ^  lanrs  frais  et  It 
leunt  risques,  snr  lenrs  propres  ua vires  marohands,  il  ne  tait  pas  aAtre  cbose  que  laissar 
s'accouplir  un  aebe  licibe ;  oa  ne  peut  pas  dire  qa'il  preuue  pare  &  la  guerre  parce  qa'il 
laisse  ses  ports  libres,  et  paTce  qu  il  coiiseFve  it  toutea  les  nations  le  droit  qu'ellea  avaieut 
avant  la  guerre  d'y  entrw  avec  leurs  batiments  marcbands  poiir  s'y  appro viaiouner, 
par  la  vole  du  cniiimerce,  des  maroliaodises  dout  elles  out  besoin ;  les  vendeurs  enx- 
memes  ua  sont  pas  responsables  de  I'usage  uMrienr  qui  aera  fait  de  ces  marebandisea ; 
ils  ue  aout  pas  taiius  de  couualtre  ni  pour  qui  ellea  aout  achetes  ui  U  direction  qu'ou 
leur  r^aerve. 

Le  droit  couventionnel  est  d'accord  aveo  cea  priHc.,._ 
partiale  fiiite  sur  nu  territoira  nentre  des  marahaadises  propres  A,  ia  uue 
tea  secoura  elfectils  en  nature,  que  I'an  des  combattants  vient  prendre  es  exporte  a 
aes propres  risques,  £taient  fuurtiispail'^tat  nentre  lui-mSme ;  si,  par  exeuiple,  des  armes, 
des  projectiles,  de  la  pondre  i^taiunt  tirils  de  ses  arseuaau:?  ou  de  ses  manufactures 
publiqnes,  ee  ue  serai t  plus  iauiico[niuer<:eprivi?,et  par  coua^quent  ily  aurail  atteiute 
grave  h  la  neutrality.' 

Hefi'ter,  in  his  "  Volkerreelit  der  Gegetiwart/'  (I  cite  from  Eergsoii's 
translation,)  p.  315,  says :  a^ni" 


e  les  objets  de  eontrebande,  la  veiite  fuite  aiix  belligdrauts  eu  terri- 
[oue  neutra  iia  sanrail  etre  oonsid^r^e  couime  uu  aete  illicite  el  coutraire  aas  devoirs 
(le  la  neutrality  ;  ce  u'est  que  leur  transport  qui  eu  reud  responsable. 

Professor  Sandona,  of  Siena,  "Trattato  di  diritto  iuteraazionale  mo- 
derno,"  comparing  passive  with  the  active  commerce  of  neatrals,  says : 

Dlco  aduuque,  olie  si  erode  n  torto  che  faocia  opera  ad  un  di  presso  egaale,  cbi  veude 
aemplicemeuto  uel  proprio  pacsa  quauto  iniuiediutemeiite  ai  riferisee  ai  mazzi  di  fare 
la  guerra,  e  chi  traaporta  questi  mezzi  sui  mercati  o  nelle  piazze  dei  belli};eraiiti.  II 
priiuo  veude  le  sue  merci  nel  proprio  paesa,  ova  uoo  vi  ^,  staudo  al  puro  diritto  razio- 
iiale,  alcuua  legge  che  glieue  vieli  il  tratiico.  E  appunto  perehfe  dimora  in  esso,  e  nloute 
osta  a  questo  commBrcio,  egli  uou  fa  uso  che  delta  sua  liberty,  che  d'altra  parte  liucbe 

riinaua  nel  paese  nativo,  nes'sun  priucipe  Btraniero  pub  limitara La  sola 

coaa  che  si  puft  diinaudare  da  liii  6  qaesta,  cbe  sia  disposto  a  veudere  egualmeute  a 
•jliiunque  si  prasaiita  la  sue  merci,  uude  uvitare  il  porieolo  di  otfeudere  Fiuiparzialita,  a 
ciii  i  neutrall  souo  tauuti. 

To  tliese  authors  Professor  Bluntschli  has  added  the  weight  of  his 
aiithori  ty,  proii.»or  oiumschi,. 

In  his  work  entitled  "Das  modenie  Volkerrecht,"  or,  as  it  is  called 
in  the  French  translation,  "  Le  droit  international  codifie,"  he  writes : 


'Vol.  i,  p.  203. 
'Ibid.,  p.  205. 
' "  Diploroatie  de  la  ni 
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Piiv  cuutfi!,  ai  deK  iiaitioiiliers,  Sana  avoir  l-iuteutioii  cle  veuir  on  aUlo  h  I'uu  (lea liel- 
lig^rants,  iai  fourntBDeiit  ft  titre  d'ontrepi'JHo  coinmerDiale  des  nrmea  on  dn  Diat^ciel  de 
gaerre,  ilH  conruot  1e  riaqiie  que  cea  objete  BoLent  contiaqn^s  p»r  I'adversaire  comnie 
contrsliande  do  gnun'e ;  les  guavemenmata  neutres  ue  mauqiioiit  paa  h  leur  devuir  en 
tolirant  le  commerce  d'oUjets  qui  sont  consiil^i'^s  comme  coutrobaude  de  guerre.  . 


.^ .. objets  confisquds.    Mais  I'etat  nentre  u'a  pna  de  motife  de  s'opposer 

a  i'expdditioQ  de  la  ci>ntrebande  de  guerre.  Dana  lea  diBcuBsiiiua  de  la  lui  ameriCaiue 
aurla  aeutralitc,  le  president  Jefferson  declara  en  1793  que  In  guerre  ^trang^re  ne  pri-  ' 
vait  point  lea  particulieta  du  droit  de  fubriquer,  de  vendre  ou  d'exporter  des  armeB; 
seulement  lea  citoyeae  aux^riuaina,  i^'outait-il,  exeroent  ce  droit  i^  leurs  rtsques  et 

The  opinion  of  Galiani  lias,  however,  been  again  revived  by  two  or 

three  writers  ia  our  own  days. 

Among  these,  Sir  Kobert  Phillimore,  iu  his  work  on  luternational  Law, 

vol.  iii,   §    ecxxx,  speaking    "as  to  tlie    permitting  the 

sale  of  munitions  of  war  to  a  helligerent  within  the  terri 

tory  of  the  neutral,"  writes : 

If  the  fountains  of  international  justice  have  been  correctly  pointed  ont  in  a  former 
volume  of  this  work,  and  It  be  the  true  character  of  a'neutral  to  abstain  from  every  aet 
which  may  better  or  worsen  the  condition  of  a  belligerent,  tho  imlawfulness  of  any 
»uch  silIc  is  a  ueceasary  cooclnsion  from  these  premises. 

What  does  it  matter  where  the  neutral  supplies  one  belligerent  with  the  means  of 
attacking  another  1  How  does  the  question  of  locality,  according  to  the  principles  of 
etetnal  Justice  and  the  reason  of  the  thing,  affect  the  advantage  to  one  iMlligerent  or 
tlie  injury  to  the  other  aconiing  from  this  act  of  thn  alleged  uuntral  t  la  the  cannon 
or  tbe  aword,  or  the  recruit  who  is  to  use  thetn,  the  less  dangerous  to  the  belligerent 
becanae  they  were  purchased,  or  he  was  eulisted,  within  thelimits  of  neutral  territory  t 
Surely  not.  Surely  the  loaaa  in  qno  is  wholly  lieside  the  niarli,  except,  indeed,  that  the 
actual  conveyance  of  tlie  weapon  or  thn  soldier  may  evidence  a  bitterer  and  more  de- 
cided partiality,  a  more  nnque^tiouable  and  active  participation  in  the  war. 

MM.  Pistoye  and  Duverdy  also,  in  their  "Traite  des  prises  mari- 
tiines,"  express,  though  with  less  energy  than  the  learned  author  last 
mentioned,  a  like  view. 
AL  Hantefeuille,  who,  as  we  have  seen,  not  only  refuses  to  admit  ves- 
sels equipped  for  war,  if  uot  armed,  into  the  list  of  contra- 
hand  of  war,  but  also  holds  that  they  are  legitimate  articles 
of  neutral  commerce,  nevertheless  mniutains  that  what  is  called'  the 
passive  trade  of  the  nentral  in  articles  of  warlike  use  is  inconsistent  with 
neutrality-    His  reasoning  is  as  follows : 

Cette  qnestiou  a  util  traitd>o  avec  beaucoup  d't^tendne  par  Lacnprodi  et  par  Aznni ;  la 
doctrine  du  cea  deux  autenta  a  elxi  coinbattu  par  Galiani.  Avaut  d'exniniucr  I'optnioD 
du  ces  pnblicistos.  il  me  paralt  ludispensable  de  rappeler  lea  bases  de  la  discuaaiou,  de 
poser  dea  principes  qui,  d'aprtis  la  lol  primitive,  doivent  la  dominer.  Ces  principes  out 
d(j{k  €Ui  iStablia.  lis  pen  vent  ser^nmereu  deax  droits  et  en  deuxdevoiro.  Les  droits 
aouti  1.  Libtirt<^  et  ind^pendance  du  peuple  iientre  dans  son  commerce,  en  temps  de 
gnerre,  meme  iivcc  lea  deux  bellig^ranta.  2.  Liberte  et  ind^peudauce  alisolues  du 
neutre  snr  son  propre  territuire.  Les  deux  devoirs  aont  cnrrt;lati&  anx  deux  droits,  its 
lea  limitont.  Ce  sout:  1.  L'i mpartialite ;  2.  L'ahatentiou  de  toua  actes  direota  He 
guerre,  et  par  conai-quent  de  fouruir  aux  belligerauts  lis  arjnea  et  lea  ninnitions  de 
guerro.  De  ces  droits  il  ri'snlte,  aaua  donte,  que  la  nation  paciflijue  a  le  pouvoir  de 
com  mercer  librement  arecchacnn  des  belli^ranta,  non  aeulemeut  sur  auu  propre  terri- 
toire,  mais  encore  partout  aillenra,  sana  qu'ancnn  d'enx  pnisae  s'y  upposer ;  mala  ce 
droit  est  borne  pax  le  devoir  impoaf  an  nentre  de  ne  fouruir,  ni  ii  I'un  ui  il  I'autre,  dex 
inatrnmenta  aotaellemeiit  et  nniqnement  deatiuda  fl  lu  guerre. 

Cette  limite  misepax  laloi  primitive  &  la  liheitd  des  nationa,  s'l^tend-elle  ii  tout  le  oim- 
merce,  an  commerce  pasaif  comme  an  commerce  actif  f  Le  devoir  da  nentre  consiste- 
t-il  nniquement  ilne  paatranaporterlesol(|etsde  contrebande  dana  lea  ports  deabdlig- 
^rants;  ou  an  contraire  ne  prohibe-t-il  paa  le  fait  devendte,de  fouruir  ces  objetsil  cenx 
qui  doivent  b'en  aervir  ponr  flapper  unennemi  t  Ameayens,  la  reponse  il  cette  double 
question  ne  pent  etredouteuae.  Le  devoir  imposi?  auxnatious,  quidesirent  ne  pas  prendre 
par  aux  hostilitds.etjonirde  la  paixau  milieu  di^smauxde  lagnerre,  est  dene  paa  fouruir 
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lias  amies  aiix  inaius  do  eeiis  qui  doivent  e'en  serviv  ponr  fi'appnr.  La  lot  uiitui-elie,  qai 
im}H>sc  ce  devoir,  n'a  pas  fait  de  rtia  bin  otto  ti  entre  le  comuiurcu  actif  et  (e  cumnierce 
pnsaif.  Elle  ne  pniiviut  eo  fairu,  car  I'an  et  Tantre  out  le  rnfme  r&ialtat,  celui  de  doa- 
uer&l'iiDdes  bDlllg6raiits  le  noyen  de  nuire  a  I'antre.  Co  devoir  est  absola;  lare- 
Btrictioii  qn'il  Impose  H'dtoiid  ik  toiitcs  Ins  niaiiieres  de  founiir  &  IMia  des  combattanta 
I'arnie  doiit  il  vont  frappot  sou  ennemi.  C'est  un  devoir  d'bnmaait* ;  et  il  n'est  pas 
iiioiiia  iiibuniain  de  vendre  des  inatrnmouts  homicides  daus  le  port  dii  Iiivoni'uo  que  de 
les  transporter  dans  oeliii  de  Londres  on  do  Marseille.  La  vuute  des  denn^us  de  ooa- 
trebande  aiix  be1!ij!:i<rant8  eat  dune  pruliibi^e  Hiir  le  territoire  netitre,  de  la  mSme 
maiiiiire  et  T>ar  le  mgiuo  motif  que  Ic  trauapurt  do  ces  deuri^L's  t\aun  lea  porta  dea  peil- 
plos  en  guerre. 

Trofessor  Casanova,  in  bis  recent  work,  "Del  liiritlo  lutenmziouale," 
adopts  the  views  of  M,  Hiintefeuille. 

Tbis  difference  of  opinion  arises  from  tlie  different  point  of  view  from 
wbicli  eacb  part.y  considers  tbe  question.  The  one  party  assume  that 
to  supply  a  belligerent  with  articles  of  warlike  use,  tliougb  in  tbe  way 
of  trade,  is  to  take  part  in  the  war;  assaming  which,  they  say  with 
truth,  that  it  is  the  same  thin}T  whether  tlie  objectionable  articles  are 
sold  to  the  belligerent  iu  the  country  of  the  neutral  or  in  bis  own.  The 
other  party,  starting  from  tbe  principle  that,  according  to  natural  jus- 
tice, the  rights  of  tiie  nentral  sboukl  be  left  free  and  nutoucbed  by  tbe 
wars  of  others,  look  on  tbe  existing  restraints  on  tbe  freedom  of  bis 
commerce  as  encroachments  on  bis  rights,  and  considering  these  re- 
straints as  arising  entirely  from  convention,  deny  the  illegality  of  any 
tniile,  which  the  actual  practice  of  nations  does  not  prevent.  The  great 
anthority  of  Obancellor  Kent,  and  of  tbe  majority  of  writers,  is  in 
favor  of  tbe  latter  view. 

Bnt,  in  truth,  the  question  does  not  depend  ou  the  Incnbrations  of 
learned  professors  or  speculative  jurists.  However  authoritatively  these 
authors  may  take  u])ou  themselves  to  write,  and  however  deserving 
their  speculations  may  be  of  attention,  they  cannot  make  the  law.  In- 
tetnatlonal  law  is  that  to  which  nations  have  given  tbeir  common  assent, 
iun\  it  is  beat  known  as  settled  by  their  common  practice. 

Now,  in  all  wars,  neutrals  have  traded  at  homo  and  abroad  in  articles 
contraband  of  war,  subject  always  in  the  latter  case  to  the  r::-ik-:>r^n„.; 
chance  of  capture  and  conliscation.  As  I  have  already  "'"■ 
said,  no  government  has  ever  been  sought  to  be  made  responsible  on 
that  account.  Assuredly,  no  nation  has  ever  asserted  the  freedom  of 
commerce  in  this  respect  more  broadly  than  the  United  States,  or  acted 
up  to  its  principles  with  greater  pertinacity. 

On  tlie  breaking  out  of  the  war  between  France  and  England  in  1703, 
after  a  proclamation  of  neutrality  by  General  Washington,  then  Presi- 
dent, Mr.  Jefterson,  then  Secretary  of  State,  tbus  writes  to  Mr.  Ham- 
mond, minister  of  Great  Britain  to  tbe  TJuited  States : 

Thepurcbase  of  arma  and  rajlitarj  accoutermenta  by  ao  agent  of  tbe  Fi-oikiIl  govern- 
ment in  tbia  country,  witli  an  intaitt  to  export  them  to  France,  is  tbe 
unbject  of  another  of  tbe  memoriala ;  of  this  fact  we  are  e([ually  uiiin-  ,„i"""'^"  '"  •""""" 
foriiied  a-f  of  tlie  tocnier.  Our  citizens  have  been  alivays  free  to  make, 
vend,  and  export  amis.  It  is  tbe  constant  occupation  and  livcliliood  of  some  of  theiu. 
To  supiireaa  their  callings,  the  only  means  perhaps  of  their  snhsistcnce,  because  a  war 
csista  in  foreign  and  distant  countries,  in  which  we  have  no  conoeru,  would  scarcely  be 
expected.  It  would  be  hard  in  principle,  and  impossible  in  pra  itice.  Tbe  law  of  na- 
tions, therefore,  respecting  the  rights  of  those  nt  peoce,  doee  not  require  from  them 
such  an  internal  derangement  in  their  occupations.  It  is  satisRod  with  the  external 
penalty  pronounced  in  tha  President's  proclamation,  that  of  coaflscation  of  anch  por- 
tion ot  tnese  arms  as  shall  fall  into  the  Lands  of  any  of  the  helligerent  powersou  tbeir 
way  to  the  porta  of  tlieir  enemies.  To  this  penalty  our  citizens  are  warned  that  tbey 
will  be  abandoned,  and  that  even  private  contraventions  may  work  no  inequality  be- 
tweeu  tbe  parties  at  war,  tbe  benefit  of  them  will  be  left  equally  free  and  open  to 
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The  collectors  of  the  customs  at  the  different  ports  were  instructed 
that— 

The  pnrcliiisiiig  and  exporting  from  tlie  Unitetl  States,  l)y  way  of  merchandise,  arti- 
cles commonly  called  coutrahnnil,  heiug  jreiiBrally  warlike  iustr" 
free  to  aJl  parties  at  war,  audis  not  to  lie  iutevfered  with.  If  our  o\ 
to  carry  tliem  to  any  of  tlieso  parties,  they  will  he  abaudoued  tc 
the  laws  of  war  authorize. ' 

111  1S4L*,  Mr.  Webster  writes: 

It  is  not  tho  prantiee  of  nations  to  nudertake  to  prohibit  their  own  subjects  from 
trafficking  in.  articles  contraband  of  war.  Such  trade  is  carried  on  at  the  risk  of  those 
engaged  in  it  under  the  liabilities  and  penalties  prescribed  by  the  law  of  nations  or 
particular  treaties.  If  it  be  ti'ne,  therefore,  that  citizens  of  the  United  States  have 
been  engaged  in  a  couimerce  by  which  Texas,  an  enemy  of  Mexico,  has  been  supplied 
with  arms  and  munitions  of  war,  the  Government  of  the  United  States,  nevertheleBs, 
was  not  bound  to  prevent  it,  and  conld  not  have  prevented  it  without  a  manitest  de- 
parture from  the  principles  of  neotrality,  and  is  in  no  way  answerable  for  the  eonse- 
quenccs.    Such  commerce  is  left  to  it^  ordinary  fate,  accoiding  to  the  law  of  nations." 

In  his  message  to  the  American  Senate,  in  December,  1854,  President 
I'ierce  declares : 

The  laws  of  the  United  States  do  not  forbid  their  citizens  to  sell  to  either  of  the 
belligerent  powers  articles  contraband  of  war,  or  to  take  munitions  of  war  or  soldiers 
on  board  their  private  ships  for  transportatiou ;  and,  although  in  so  doing  the  individ- 
ual citizen  eiiposes  his  property  or  person  to  some  of  the  hazards  of  war,  his  ads  do 
not  involve  any  hreacli  on  national  neutrality,  nor  of  themselves  implicate  the  Govern- 
Thus,  during  the  progress  of  the  present  war  in  Europe,  our  citizens  have,  without 
national  responsibOity  therelbr,  sold  gunpowder  and  arms  to  all  buyers  regardless  of 
the  destination  of  those  articles.  Our  merchantmen  have  been,  and  still  continue  to 
be,  largely  employed  by  Great  Britain  and  France  in  transporting  troops,  provisions, 
and  munitions  of  war  to  the  principal  seat  of  military  0|>eraticms,  and  in  bringing 
home  the  sick  and  wounded  soldiers;  bnt  such  nse  of  our  mercantile  marine  is  not 
interdicted  either  by  the  international  or  by  our  nmuicipal  law,  and  therefore  does 
not  compromise  our  Beutral  relations  with  Russia.' 
Chancellor  Kent,  in  his  Commentaries,  says : 

It  was  contended  by  the  French  nation  in  1796  tliat  neutral  governments  were  bound 
to  restrain  their  subjects  from  selling  or  exporting  articles  contraband  of  war  to  tho 
lieliigerent  powers.  Butitwaa  successfully  shown,  on  the  part  ofthe  United  States,  th.it 
neutrals  may  lawfully  sell  at  hometoabelliEerent  purchaser,  or  carry  themselves  to  tho 
belligerent  powers,  contraband  artiolea,  subject  to  the  right  of  seizure  in  traHsHu.  This 
right  has  since  been  explicitly  declared  by  the  judicial  authorities  of  this  country.  The 
right  of  the  neutral  to  transport,  and  of  the  hostile  power  to  seize,  are  eouflieting 
rights,  and  neither  party  can  charge  the  other  with  a  criminal  act.* 

In  1802,  on  the  occasion  ot  the  French  invasion  of  Mexico,  complaint 
was  made  by  M.  Boniero,  the  representative  of  the  Mexican  government 
at  Washington,  of  the  French  being  allowed  to  purchase  horses  and 
mules  in  tlie  Dnited  States  for  the  pnrpose  of  the  war.  A  long  eone- 
spondence  ensned  between  M.  Eomero  and  Mr.  Seward,  in  which  the 
latter  vigorously  maintains  what  he  calls  "  the  settled  and  traditional 
policy  of  the  country."    He  says : 

It  is  not  easy  to  see  how  that  policy  could  he  changed  so  as  to  conform  to  the  views 
of  M.  Eomero  without  destroying  all  neutral  commerce  whatsoever.  If  Mexico  shall  pre- 
scribe to  us  what  merchandise  we  shall  not  sell  to  French  subjects,  because  it  may  be 
employed  in  military  operations  against  Mexico,  France  must  ennally  be  allowed  to 
dictate  to  us  what  merchandise  we  shall  aUow  to  be  sliipped  to  Mexico,  because  it 
might  be  belligerently  used  against  France.  Every  other  nation  which  is  at  war 
would  have  a  similar  right,  and  every  other  conimeicial  nation  would  be  bound  to 


"British  Appendix,  vol.  \ 


,L,oogle 


di'i^'iox.'^  OF  Sir;  Au;xAi«ui;i!  cockucux.  "247 

Itat  ciliio,  instead  of  lii^ia^  fi'ee 

As  regards  tlie  pitrcliase  of  articles  of  war,  the  TTiiited  States  liiive 
not  scrupled  to  imrcliase  arms  and  munitions  of  war  in  p„„h„,  „,  „„. 
other  comitries  when  need  required  it.  At  the  commeoee-  ISter™™r«'!i!' 
iiieut  of  the  civil  war,  the  Government  being  short  of  arms,  ^■"''■i  s'"''' 
agents  were  sent  to  England  to  procure  them  in  large  quantities-  Other 
agents  lioaght  arms  in  dift'erent  countries  on  the  continent.  Figures 
are  given  iu  the  British  counter-case  which  appear  to  bear  out  the  state- 
ment that  "the  extra  supplies  of  warlike  stores  thus  exported  to  the 
northern  ports  of  the  United  States  during  the  civil  war  are  estimated 
to  represent  a  total  value  of  not  less  than  £2,000,000,  of  which  £1,500,000 
was  the  ralue  of  muskets  and  rides  alone."  Mr.  Adams,  in  a  conversa- 
tion with  Earl  Knssell  on  the  22d  Maj",  1862,  when  the  latter,  in  answer 
to  his  remonstrances  as  to  supplies  sent  ont  from  Great  Britain  to  the 
Confederate  States,  referred  to  the  large  supplies  of  similar  materials 
obtained  on  the  part  of  the  United  States,  naivety  answered  that  "  at 
one  time  a  quantity  of  arms  and  military  stores  had  been  bought,  as  a 
purely  comaiercial  transaction,  for  the  use  of  the  Federal  Army,  but 
that  the  practice  had  been  discontinued  at  his  suggestion,'  because  it 
prevented  him  from  pressing  his  remonstrances  against  a  very  different 
class  of  operations  carried  on  by  friends  and  sympathizers  with  the 
rebels,  and  that  the  United  States  had,  instead,  bought  largely  from 
-i-nstria ;"  "  because,"  adds  Mr.  Adams, "  that  government  had  never  given 
any  countenance  to  the  insurgents."^ 

It  thus  appears  that  the  continental  governments  also  did  not  con- 
sider the  sale  of  arms  by  their  subjects  as  any  infringement  of  the  law 
of  nations. 

It  seems  to  me,  therefore,  that  the  law  relating  to  contraband  of 
war  must  be  considered  not  aa  arising  out  of  obligations  of  kssuh  ot  .k„i.„- 
neutrality,  but  as  altogether  conventional ;  and  that  by  the  """ 
existing  practice  of  nations,  the  sale  of  such  things  to  a  belligerent  by 
the  neutral  subject  is  not  in  any  way  a  violation  of  neutrality.  Then, 
how  stands  the  matter  as  to  ships  of  war !  In  principle,  is 
there  any  difference  between  a  ship  of  war  and  any  other  ^''' •>' '^'<'- 
article  of  warlike  use !  I  am  unable  to  see  any.  ^ot  can  I  discover 
any  difference  in  principle  between  a  ship  equipped  to  receive  her 
armament,  and  a  ship  actually  armed.  A  ship  of  war  imiilies  an  armed 
siiip  ;  for  a  ship  is  not  actually  a  ship  of  war  till  armed.  Of  the  authors 
I  have  cited,  and  who  hold  ships  ot  war  to  be  contraband  of  war,  no 
one  of  those  who  wrote  before  these  disputes  between  tlie  United  States 
and  Great  Britain  had  arisen,  with  the  exception  of  11  Hautefeudle, 
makes  any  distinction  between  ships  equipped  io  recene  their  arma 
ments,  and  ships  actually  aimed  W  HAutefeuilIe,  who,  as  we  have 
seen,  refuses  to  a  ship  equipped  for  umament,  but  not  armed  the 
character  of  contraband,  treats  the  equipping  luA  irmin^  as  a  \iola 
tion  of  neutrality;  but  he  giies  no  leason  and  cites  no  authorit\,  and 
seems  to  me  herein — I  say  it  with  the  utmost  respect — niconsi-iteut 
witti  himself. 

Professor  Bluntsehli,  iii  tin   woiU  alieuh  cited,  lijs  down,  on  the 
subject  of  ships  furnished  to  a  belligerent  bv  the  '•ubjects    p     „     n 
of  a  neutral  power,  the  following  rules:  "'""■ 

I  Britieli  Appendix,  vol.  v,  p.  33fi. 

-BritJBli  counter-eitse,  pp.  52-54.  Britisli  Appciiiiis,  vol.  vi,  y>p.  I'ji,  155,  158,  173. 
Unileri  Slates  DiicHmRiifs,  vol.  i,  p.  53e. 
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Ill  article  7I>3  of  his  proposed  code,  be  says  : 

L'etab  neiitre  ne  doit  pas  Heulemouii  s'rtbateiilr  de  livrer  dos  uavirea  dv  gnerre  il  I'uun 
<1ea  puiasaDces  Ijellig^raiites ;  il  eat  BiiHsi  tf  na  d'<ii:urcer  niie  siirvcillaiicB  ri^niii'eiise  et 
d'enipScher  que  dea  part iciili ore  D'artiiPiit  dt-s  tinvivoH  dp  jrixcmi  siir  sun  tpiTitoiro  et  ne 
les  livruDt  ft  Van  des  bolliKi5rants. 

In  a  uote  lie  adds : 

En  temps  do  pais,  xm  f  tat  jient  (■viilcniiiiuiit  voniU'c  dt's  uaviit's  do  s"i'ii'i!  ■'  ""  aiine, 
on  reconrir  ft  I'iadnstrlo  prlvi^e  dea  ^tiil.a  dtranji;i;rs.  Mais  peiiclaiit  la  gimrre,  ia  tour- 
uiture  de  niivires  do  guerro  toastitiie  i5videnivneiit  nn  appui  et  iiu  I'onfiH't  accoi-d^  am 
bolligdranta.  8i  rintenttoii  de  le  faire  resnltedes  eireimstanciis,  on  devra  coiisiddrer 
ces  actes  oomtiie  coutrairL's  mix  davoir?^  di^<  nunti'os.  ot  IVtat  d'-ii'  juiurrji  agir  cii  cona^ 

In  article  764  he  says : 

II  snfRt  qne  I'intention  de  vuuir  cii  aide  ii  Vim  liea  bolliscranls  si)it  nmnifeste,  i>o«r 
ipie  I'dtat  neiitre  soil  t<^mi  d'iLitoi'vciiir,  alurs  mCnie  fine  rarmement  dn  naviw  de  guerre 
ou  du  coi'saire  ne  aerait  que  pii^pari^  ou  foiiuncncc. 

In  a  note  he  subjoins : 

II  n'eat  paa  m^oessaire  rine  le  riaviro  soit  di?jii  arnnj.  L'lrsqiie  les  eoustntuteiiirs,  tout 
ou  prfitendaiit  frfiter  Tin  navire  de  commerce,  ont  I'intention  do  Tariner  en  giiorre,  et 
lorsqite  eette  intention  pent  6tro  constat^e,  oiidn  nioina  est  vraisenibl  able,  oet  act* 
coQStiCue  one  viutatiou  des  lois  snr  la  neiitralite.  Mais  lorsqne  cette  iuteiitiuu  uepent 
pas  &tm  d6montr€e,  on  ne  saurail  inoriminer  le  fait  de  tranaiurinor  en  navire  de  guerre 

—  '"e  de  commerce  coustruit  hut  nn  cliantiev  nenti'e  et  achetfi  plus  tard  par  n" 

t  d'un  des  pnya  beltigtSrauts.    (Wheaton,  Intern.  La"~  "   '""" '     "  "    "' 

]U,'ua  navire  de  gncrn  est  veaSu  a  Vita  de»  bdUg&aiita  i 

M'daleoa  iiidiislricUe ;  il  y  aitra  dam  ce  caa  coiitrebanile <k  „ _, 

xHUivra, i>aa  knc  viulalioii  dta  decoirs  dea  nenires.  • 

I  mast  observe  that  these  rules,  ■which  are  of  a  very  stringent  char- 
acter, are  not  su|)|iorted  by  any  reasoning  of  the  author,  or  by  any  jurid- 
ical authority.  I  might  add,  that  there  is  no  ground  lor.  saying  that 
they  luive  been  generally  accepted  as  international  law.  Even  so  dis- 
tinguished a  man  as  Professor  Bluntsehli  cannot  give  laws  to  the  world 
from  the  professorial  chair.  Moreover,  as  I  understand  him,  ProfeSNor 
Bluntsehli  draws  a  distinction  between  the  sale  of  ships  with  the  in- 
tention of  assisting  a  belligerent,  and  of  ships  sold  in  the  course  of  a 
purely  commercial  transaction. 

The  flrst  two  cited  articles  would,  from  the  general  terms  in  which 
they  are  framed,  appear  to  apply  to  8hii)s  of  war  by  whomsoever  they 
may  be  sup|>lied  to  the  belligereufc ;  but  from  the  note  to  section  7(>4 
and  the  reference  to  section  7fi5,  hereinbefore  cited,  as  to  the  sal©  of 
arms  and  munitions  of  war  in  the  country  of  the  neutral,  I  gather  that 
the  professor  means  to  draw  a  distinction  between  ships  made  oyer  to 
a  belligerent,  whether  by  sale  or  otherwise,  for  the  purpose  of  assisting 
his  cause,  and  ships  of  war  sold  to  a  belligerent  by  neutral  subjects  iu 
the  way  of  trade. 

This  is  the  view  taken  by  Mr.  Dana  in  a  note  to  his  edition  of  "  Whea- 
ls ;™7ioriiin.     ton's  Elements  of  International  Law,"  which  has  been  re- 
printed in  the  documents  appended  to  the  American  case : 

Onv  rnlea  do  not  interfere  with  Jtoua-fide  commercial  dealings  in  contraband  of  war. 
An  American  merchant  may  build  and  iully  arm  a  vesaol,  anil  provide  her  wicli  stores, 
and  offer  herforaalein  onr  own  market.  If  he  doca  any  aetaasan  ajfent  or  servant  of 
a  b«lliij;erent>,  or  in  pnrsnaiice  of  ail  arrangement  or  inideratauding  with  a  belligerent, 
that  she  shall  be  employed  in  hbstilitiea  when  sold,  he  ia  guilty.  He  may,  without 
violating  onr  law,  send  out  snob  a  vessel,  so  equipped,  nnder  the  flag  aud  pa)>era  of  his 
own  conntry,  with  no  more  force  of  crew  than  is  snitablu  for  navigation,  with  no  right 
to  resist  search  or  seizure,  and  to  take  the  chances  of  capture  aa  contraband  nierchan- 
disfi,  of  blockade,  and  of  a  market  in  a  belligerent  port.  In  anch  case,  the  extent  and 
charaetoiof  the  e<inipmeuts  is  aa  immaterial  aa  in  the  other  class  of  casea.    The  intent 
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is  all.  Tlie  net  is  open  to  gi'eat  snspicioiiH  null  aibnee,  iiml  tlie  line  luay  oftcu  be  acurcsly 
tracealile ;  yet  tlie  principle  is  cleac  enoii|;l).  Is  tbe  intent  one  to  prepare  an  article  of 
coiitrabauilaiercbaucliHe,  tobesent  to  tlieniarketof  a  belligerent,  subject  to  tbecbances 
of  cnptnre  anil  of  the  niarhet  f  Or,  on  tbe  otber  liainl,  is  it  to  fit  out  a  vessel  wbicb 
shall  leave  niir  port  to  cruise,  immediiLtely  or  nltinmtelv,  af;aini$t  tlie  com 
fiinoilly  nation  f  Tbo  latter  ivc  are  lioiind  tfl  prevent ;  tlie  former  (bo  bcllig 
prijvtut. ' 

Professor  Gola,  of  Parma,  iii  a  roueiit  work,  obsen'es: 
Lo  steBso  ilicnsi  ove  si  trattiiaso  di  costniKioni  di  nayi:  I'atto  leile  la  iiontralit^,  ove 
I'imprBsn  si  esegiiiaea  dnl  govenii),  ii  invece  nu'  opera  d'indnstria  ove  si  cuinpia  da  pri- 
viiti  inipreuditori  nei  loro cantieri.- 

Hr.  Ortolan,  wbo  bad  made  no  such  distinction  in  tlie  formei"  edition 
of  bis  work,  *'8ur  la  diploniatie  de  la  mer,"  iu  tlie  last  edi-    opL„L,„„f,L  or- 
lioil  of  tbat  Tvork  lias,  witb  reference  to  tbia  subject,  the  fol-  '"'''"■ 
lowing,  I  cannot  help  thinking,  somen-hat  extraordinary  doctrine : 

8i  Ton  suppose  un  navi™  constmiE  sur  le  teiritoire  neufre,  non  pas  sur  commande 
d'lin  belli)r£rant  on  par  enite  d'un  traitS  ostensible  on  disslioul^  avec  c«  bellig^rant, 
niais  en  vue  dhiu  dessein  quelconque,  soit  de  navigatiou  commerciale,  soit  tont  autre, 
et  que  CO  cavire,  d6ji\  par  Ini-m6me  propreila  giievreon  lie  nature  i  Stre  couverti  A 
cet  iisa;^,  une  fuis  sorti  dus  porta  de  la  nation  iientre,  suit  vendLi,  dans  le  coui-s  de  sa 
nuvi|;ation,  occasionnellement,  t  I'un  des  bell igtS rants,  et  se  niette  a  naviguer  en  des- 
tiiiabiou  direQt«  pour  oe  belligtSraiit :  un  tel  navire  dans  de  telleg  circoustiincea  toinbe 
niiiqnement  tous  le  coup  des  leglos  relatives  fii  la  coutrubande  de  guorro.  II  est  siijut  iV 
Hre  aiTSro  et  confisqu6  par  I'eunemi  qnipoiirra  s'eu  empnrer,  iniiiit  sans  qu'niiciiii  gi'ief 
de  violation  des  devoirs  de  la  neutrulit^  puisse  sortir  de  cc  fait  coiiCre  I'lStat  neiitre 
[lour  n'u. voir  pha  diS ten dii  &  sea  nationaux  de  telles  ventes  on  neles  avoir  pas  r^pritiides. 
C'est  nne  opi^t'ation  lie  trafio  qni  a  eu  lieu,  trade  lie  coutrebaude  de  guerre,  dout  ansuue 
<ir(VinstancH  pactiouliftre  n'est  venue  olianger  le  caraotivo. 

Tel  fut,  en  I'unudB  1800,  lo  cas  du  navire  uim^rieain  to  Brntus,  ciptuiw:  par  Ir's  Anglais 
ct  jngfide  boniio  priae  piirli  cour  d'nmirauti?  d'ililifuv 

itsis  ]a  sitnatiou  oliaugo,  la  contrelnudo  degupin  n'l'ft  jjliis  la  qiiestioii  principale; 
d'antres  rBglea  dn  droit  des  gens  inteivi  nncut  tt  ii  ulibenC  piofondi5nifnt  la  solutiou, 
ai  I'oii  suppose  qu'il  s'agisse  de  bltiinn   t     '  -,tiiiiCs,  arnidri  on  ^qaipiS:«  surun. 

Ic^rrit^iire  ueutre  ponrle  coiupted  in  d  arrangement  pria  a  I'avaoco 

a^'oc  lui,  sons  la  ftirme  d'nn  conti  il  ii.i.     \ente,  commission,  louage 

iFiudustrie  on  de  travail,   quo  1  p-t4  pria  ostensiblomuut,  oit 

qu'its  le  soient  d'une  manitre  seir  t  1 1,  b)\aut^  est  une  condition  es- 

soutielle  dans  la  solution  des  dilhciilt  s  ii  tcr  i  iti  1 1  il  -,  et  sous  le  couvert  des  fausses 
u]iparencea  il  fauttoii,ionrs  aller  an  foml  des  olioses  II  y  a  loi,  incontoKtablenieut,  une , 
seuoude  hypotlij^ae  qu'il  iniporte  de  distinguur  soi^^neusenient  de  la  pi'dciSdeote. 

Nous  lions  rattaolierona,  pour  rdsondre  en  linnt  des  gens  li;s  difflcnlt^s  que  prdsonte 
cette  nouvelle  aituatinn,  li.nn  pnncipe  universellenient  £tabli,quL  se  formnle  en  ce  peu 
dentots:  "Inviolability  du  tiirritoire  neutre."  Cette  in vtolabiliC6  est  nn  droit  pour 
I'^tat  neutre,  dont  le  territoire  ne  doit  pas  6tre  atteint  par  les  faits  de  guerre,  mais  elLe 
inipose  anssi  k  ce  mSme  dtat  neutre  nne  ^Croite  obligation,  celle  de  ue  pas  pennettre, 
celle  d'em^itolier  activement,  an  besoin,  I'einploi  de  ce  territoire  par  I'mie  dea  parties 
on  nu  protit  de  I'nne  des  parties  belli gdrantes,  daiis  un  bnl  bostile  a  I'autre  partie. 

Les  pnblicistes  en  credit  lie  font  ancun  doute  pour  ce  qui  oonceme  F. 
reqni|)emeut  daus  nn  port  neutre  de  bfttiments  de  guerre  destinies  it  a 
des  belliggrants.    Its  s'aceonlent  pour  reconnaltre  I'ilii^galitl^  de  oi 
eqnipernonts,  coinme  nne  iufraotion  de  la  part  de  I'dtat  neutre  qni  les  tolererait  aux 
devoirs  lie  la  nentralitii. 

N'eat-il  pas  Evident  qu'il  ea  doit  Otre  de  mSrae,  (r/oi'Hon'.delacnnstniction  depareils 
b^timenta,  lorsque  cette  coustmction  alicudans  les  conditions  pre vucs  en  notrewconde 
hypoth&ae  ? 

So  that,  aecording  to  M.  Ortolan,  if  a  sbip-liappena  to  be  ready  made 
and  armed,  she  may  be  lawfully  sold  to  a  foreign  belligerent,  tboiigU 
with  a  fidl  knowledge  on  the  part  of  the  seller  of  the  purpose  to  wLicb 
she  is  to  be  applie<i ;  but,  if  she  is  made  to  order,  the  transaction  as- 
sumes tbo  opposite  character,  and  is  a  breach  of  neutrality.    With  all 
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respect  for  tlie  authority  of  this  disUngiiislied  writer,  I  must  ileeliue  to 
adopt  a  doctrine  which  rests  on  so  shadowy  a  distinction. 

Professor  Bltmtschli,  undertalsing  to  pronounce  a  judgment  on  the 

,„„„„,  i„„i^,.  snlyect-matter  of  tbis  dispute,  as  it  were  ex  cathedra,  in  au 

„., u  1,1,1-™!..  article  in  the  "Revue  de  Droit  International"  of  lSTO,.lays 
down  the  fullowiug  doctrine: 

Ij'i-t^t  neutre  rjiii  veiits:arantirsaiieiitralit<Mloit  s'ubstenir  d'aider  niipiine  ties  parties 
l)elligi5rontes  dans  ses  ojtiiratimie  de  fjnerre.  II  ne  pent  pri":tev  sou  torritoii-e  pour  pei'- 
inettre  i,  I'nne  deB  parties  d'oiganiser  en  lien  sflr  dea  entreprises  militnires.  II  est 
oblige  tie  veiller  fidtlemeat  k  ce  <jne  des  particuliers  n'annent  point  aur  aou  territoire 
des  vaisseaux  de  Knerre,  destia^  ili  f^tro  livrda  St  nue  dcs  parties  belli|>;<5rantcs.  (Bluul> 
Bohli,  Moda-iie«  Viillieirecht,  section  7lKi.) 

Ce  devoir  eat  proclamfi  par  In  science,  et  il  di5rive  tant  del'idee  di>  nentralitiS  qnedea 
(%ard8  anu^nels  tont  Stat  est  n£cesaiuremeut  tunn  en  vera  lc9  anties  ^tnts  uvec  lesquola 
IT vit  en  palx:  et  amltl^. 

La  nentraJitS  est  la  non-pa>ii<Apation  k  la  jjnerre.  Lorsnue  I'rtat  nentre  sontieut  un 
des  bellie^aats,  il  prend  part  &  la  gnerre  en  faveur  de  celni  qu'il  soutieiit,  et  dSa  lora 
ij  eesae  «itn  neutre.  I/adversaire  est  autoiisd  ib  voir  dans  cette  participation  nn  acte 
d'hostilit^.  Et  cela  n'eat  naa  senloment  vrai  qnand  I'lStat  nentre  livre  lui-in6me  dea 
troupes  on  des  vaisseanx  de  gneire,  mais  aiisal  loraqnll  pr£te  il  un  des  lielllgi^rauta  un 
appui  Wlfdt  en  permittant,  tandis  qa'il  poatrait  i'enip&Aer,  qne,  de  son.  territoire  nentre 
ou  envois  dea  troupes  ou  des  navirea  de  gnerre. 

Partont  oil  le  droit  de  nentralit^  ^tend  le  cerele  de  son  application,  il  restreint  les 
limitea  de  la  gnerre  et  de  ses  d^saetreiises  consSqnences,  et  il  garautit  les  bienfalts  de 
la  pais.  Les  devoirs  de  I'^tat  veutre  envers  les  bdliff^raiita  soot  en  substance  lex  mSmes 
que  ceiix  de  I'fitat  ami,  en  temps  de  paU,  vis-i-vis  dea  aatres  ^tata.  Aucim  ^tat  ne  pent 
nou  ploa,  en  temps  de  paix,  pei-mettro  que  I'on  organise  snr  sou  t*rritoire  dea  agres- 
aiona  coiitre  un  etat  aini.  Tons  sont  olilisrds  de  veiller  >k  ce  qne  lenr  aol  ne  devienne 
i,  dirig^es  contre  des  i^tate  avec  lesiiuelR 

I  entirely  agree  in  all  that  is  thus  said  by  this  able  jurist — that  is,  if 
I  properly  apprehend  his  laugnage,  and  am  right  in  understanding  it  to 
apply  not  to  the  sale  of  ships  of  war,  simpUeiter,  but  to  the  sending  ont 
of  troops  and  armed  ships  for  the  purpose  of  what  the  learned  professor 
terDis  " military  enterprisesj"  and  to  the  "organizing  of  aggressions 
against  a  friendly  state." 

Another  eminent  jurist,  who  has  espoused  the  cause  of  the  United 
oi.inio,,  „i  ir  lio-  States,  in  a  very  able  i-eview  of  the  work  of  Professor  Mouu- 
i„j,„.,.».-,i...-,  tague  Bernard,  and  whose  opinion  is  referred  to  by  the 
United  States  as  an  authority  in  their  favor,  M.  Eolin  Jacquemyns,  does 
not,  so  i'ar  as  I  collect,  deny  the  legality  of  the  sale  of  ships  of  war,  but 
rests  his  opinion  on  the  general  circumstances  connected  with  the  con- 
struction and  escape  of  the  Alabama.  But  the  spirit  in  which  this  author 
■writes  will  be  seen  from  the  following  passage: 

H  eflt  dana  tons  lea  cas  6tf.  iligne  d'nn  jnriacon suite  de  la  valeur  de  M.  Eei'iiard  de  ue 
pos  se  bonier  it  esamlner  eette  grave  questiuu  ties  devoirs  de  la  neutrality  an  point  de 
vue  dn  droit  poaitif  exiatant.  C'eat  par  I'opinion  bautemeut  ^iniae  de  aavant«  comriie 
lui  que  les  id<!es  g^u^rales  en  matleru  de  droit  aout  appel6es  il  se  rectiller  et  »  se  com- 
pleter. Or,  s'il  y  a  niie  ohoae  qne  obaqiie  cnerre  noiivelledfiinoutre,  o'estle  camoiire, 
non-senlement  insnfflaant,  mais  fallacieiis  <Te  la  vieille  dilinition:  neutrariimpartmr/t. 
Si  an  d^bntde  cette  demi^re  et  ^poii  van  table  guerre  de  1H70, 1'Angletene,  an  lien  d'etre 
obatin^ment  HeMtrorum  partittin,  avait  olairenient  d^aappronv^  I'offensive  iniqnedela 
France,  est-oe  que  les  in  turfite  de  la  j  ustlce  et  do  la  paix  tfauraient  pas  6t6  mionx  aervis  ! 
L'idSal  du  personnage  neittrarum partlum,  c'est  le  jngeq  ni,  dans  I'apologue  de  I'liuitre 
et  des  plaidenrs,  avSe  le  contend  du  molliisqiie  et  a^jiigo  las  6cailles  aux  deus  belli- 

S krauts.  Il  u'est  d'auoun  parti,  maia  il  s'engraisse  scrupulensemeut  aux  d^pens  de  tons 
eux.  Une  telle  condnite  de  la  part  d'nn  grand  peuple  peat  Stre  aussi  oouforme  aux 
pr^cMents  que  celle  da  v^nSrable  ui^istraC  dont  parle  la  fable.  Mais  quaud  elle  se 
fonde  aur  une  loi  positive,  snr  une  i*gle  admise,  c'est  nne  preuve  qne  cette  loi  on 
cette  r&gle  eat  mauvalae,  comnie  coutraite  ik  la  scieuce,  ii  1»  dignity  et  u  la  solldariti^ 
linmaine.' 

'"Eevne  de  droit  international  et  de  liSgialation  coniparSe,"ia71,  ruJ25. 
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This  reasouiiig  may  be  very  well  deserving  of  attention  fortlie  ftitnre; 
but,  for  the  present  pnrpoee,  when  the  authority  of  M.  Eolin  Jaeque- 
inyiis  as  to  the  culpability  of  Great  Britain  is  cited,  I  must  protest 
iigaiust  the  qnestion  being  determined  not  according  to  "  existing  posi- 
tive law,"  but  to  the  opinion  of  "savants"  as  to  what  the  law  should  have 
been,  or  should  now  be  made.  The  tribunal  cannot,  I  apprehend, 
adopt  such  a  principle  informing  its  judgment.  Its  functions  are  not  to 
make  the  law,  but  to  decide  accortliug  to  the  rules  of  the  treaty,  with  the 
light  which  the  acknowledged  principles  of  international  jurisprudence 
and  the  established  usages  of  nations  may  afford  for  its  assistance. 
The  oceasiou  may  be  a  tempting  one  for  giving  effect  to  speculatire 
opinions  or  individual  theories.  But  a  decision  founded  on  such  aprin- 
ple  would  not  insure  the  approbation  of  wise  and  judicious  minds,  or 
command  the  respect  of  those  who  might  suffer  from  a  judgment  wliicU 
would  be  at  variance  with  the  first  principles  of  equity  and  justice. 

Let  us  see  what  has  been  the  practical  view  taken  of  the  subject  in 
Ji^ngland  or  America.  As  tar  back  as  the  year  1721,  ships  opi,.ic,.  of  .1,,. 
of  war  having  been  built  in  England,  aud  sold  to  the  Czar  i-i'="  =■  emI'-' 
of  Russia,  then  at  war  with  Sweden,  and  complaint  having  been  made 
by  the  Swedish  minister,  the  judges  were  summoned  to  the  House  of 
Lords,  and  their  opinion  was  asked,  whether  by  law  the  King  of  Eng- 
land had  the  power  to  prohibit  the  building  of  ships  of  war,  or  of  great 
force  for  foreigners,  in  any  of  His  Majesty's  dominions.  And  the  judges, 
with  the  exception  of  one,  who  had  formed  no  opinion,  ^  answered  that 
the  King  had  no  such  power.  It  is  plain  that,  if  the  sale  of  such  vessels 
bad  been  an  offense  against  international  law,  the  King  would  have  had 
power  to  prevent  it  by  the  prosecution  of  the  parties  building  and  sell- 
ing such  ships,  as  offenders  against  the  municipal  law,  as  the  offense 
would  ha^-e  been  a  misdemeanor  at  the  common  law. 

It  appears  that  Chief  Justice  Trevor,  and  Parker,  afterwards  Lord 
Chancellor,  had  given  the  like  opinion  seven  years  before.^ 

The  judgment  of  Judge  Story  in  the  well-known  case  of  the  Sautissi- 
ma  Trinidad,^  shows  that  the  sale  of  armed  ships  of  war  has  o,„  „r,h^  ^„„i^ , 
never  been  held  to  be  contrary  to  law  in  America.  In  that  "'""Tfi"i'i'"i- 
case  a  vessel  called  the  Independencia,  equipped  for  war  and  armed  with 
twelve  guns,  had  been  sent  out  from  the  American  port  of  Baltimore, 
upon  a  pretended  voyage  to  the  northwest  coast,  but  in  reality  to 
Buenos  Ayres,  then  at  war  with  Spain,  with  instructions  to  the  super- 
cargo to  sell  her  to  the  Buenos  Ayres  government  if  he  could  obtain  a 
certain  price.  She  was  sold  to  that  government  accordingly,  and,  hav- 
ing been  commissioned,  was  sent  to  sea  and  made  prizes.  She  after- 
ward put  into  an  American  port,  and  having  there  received  an  augmen- 
tation of  her  force,  again  put  to  sea  and  captured  a  prize.  The  validity 
of  this  prize  was  questioned  in  the  suit  on  two  grounds:  1st.  That  the 
sale  of  the  vessel  to  a  foreign  government  by  American  citizens,  for  the 
purpose  of  being  used  in  war  against  a  belligerent  with  whom  the  United 
States  were  at  peace,  was  a  violation  of  neutrality  and  illegal ;  3d. 
Because  the  capture  had  been  made  after  an  augmentation  of  the  force 
of  the  vessel  in  a  port  of  the  United  States.  The  capture  was  held  invalid 
on  the  latter  ground.  Upon  the  lirst,  the  judge  delivered  judgment  as 
follows : 

The  question  as  to  the  original  illegal  avmametit  and  outfit  of  tiie  loilependeucia 
may  be  dismissed  in  a  few  words.    It  13  apparent,  that  though  equipped 
as  a  veesel  of  war,  she  was  sent  to  Buenos  Ajres  on  a  eomiQercial  adven-   .'S"/.?,™'''  "''■ 
ture,  contraband,  indeed,  but  in  no  shape  -violatine  our  laws  or  out  " 
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national  ueiitiulitiy.  If  captnrod  hy  &  Sjianisli  eliip  of  war  during  tlm  vuya(;e,  she 
wonid  have  liceii  jnetly  condemned  as  good  prize  fur  being  enga^d  in  a  trnfiio  proliib- 
ited  b;  the  law  of  natioDB.  But  tliere  is  nothing  in  our  lawH,  or  in  tlie  lanr  of  nations, 
that  foi'bids  onr  citizens  from  seuding  amietl  veBsela,  as  well  as  iniinitions  of  war,  to 
foreign  ports  for  sale.  It  is  a.  commercial  adveiitiiro  which  ao  nation  ie  bound  to  pro- 
hibit, and  which  otil;  exposes  the  person  engaged  in  it  to  the  penalty  of  confiscation. 
Supposing,  tberefore,  the  voyage  to  have  been  for  commercial  purposes,  and  tiie  sale 
at  Buenos  Ayres  to  have  been  a  bona-fide  siile,  (and  there  ia  nothing  in  tba  evidence 
before  us  tu  contmdict  it,)  there  is  no  pretun  te  to  say  that  the  original  ontlit  on  the 
voyage  was  illegal,  or  that  a  captni*  made  alter  the  sale  was,  lor  that  cause  alone, 
invalid. 

It  18  now  songbt  to  ehalie  the  authority  of  this  judgment  hy  sjiyiiifj  that 
it  was  umiecesaarj'  to  thedecision  of  the  cause,  as  the  prize  was  held  to  he 
invalid  on  the  other  ground;  but  it  was,  nevertheless,  a  solemn  judg- 
ment upon  a  jioint  properly  arising  in  tLe  ciiuse,  and,  so  far  as  I  ain  aware, 
it  has  never  been  questioned. 

It  is  indeed  alleged  (but  for  the  first  time)  in  the  American  case  that 
CMO ^  li,..  (ir.i,  the  authority  of  tliis  decision  ia  to  be  lool^ed  Upon  as  over- 
'■■'"-  ruled  or  controlled  by  a  judgment  given  by  tbe  same  court 

in  the  case  of  tlie  Gran  Para.  Now,  tlio  latter  judgment  was  a  judg- 
ment of  the  same  court,  (of  which,  therefore,  Mr.  Justice  Story  was  him- 
self a  member,)  and  was  pronounced  on  the  very  next  day.  We  are  told 
in  the  case  of  tlie  United  States,  that  the  cases  were  argued,  the  one  on 
the  20th,  the  other  on  the  ^Sth  of  February,  1S22;  that  the  judgment  in 
the  case  of  the  Santissima  Trinidad  was  pronounced  on  the  12th  of 
March,  that  in  the  case  of  the  Gran  Para  on  the  ensuing  day,  the  13th. 
It  is  said,  and  truly,  that  "there  can  be  no  doubt  they  were  considered 
together  in  the  consultation -room,"  and  lawyers  are  gravely  aslied  to 
believe  that  it  was  intended  by  the  second  judgment  to  overrule  or 
finalify  the  doctrine  involved  in  the  first  Ko  English  or  American 
lawyer  could  entertain  the  notion  for  a  moment  that,  if  the  same  eowrt 
had  intended  to  overrule,  or  even  to  qualify,  the  judgment  given  imme- 
diately before,  it  would  not  have  refeiTed  to  it  in  terms  and  given  its 
reasons  for  so  sudden  a  change  in  it.s  views  of  the  law.  But  the  trutli 
is — and  I  am  at  a  loss  to  understand  how  the  American  Counsel  can  have 
failed  to  overlook  this,  or  to  cjdl  attention  to  it  wheaciting  the  decision, 
that  so  far  from  overruliog  or  affecting  the  judgment  in  the  Santissima 
Trinidad,  the  case  of  the  Gran  Pai'a  had  nothing  in  common  with  it 
beyond  that  of  being  a  suit  for  the  restitution  of  prize.  It  was  not  the 
ease  of  the  sale  of  a  ship  to  a  foreign  govei-nment  at  all.  It  was  simply 
the  ease  of  an  American  privateer  armed  in  defiance  of  American  law, 
and  cruising  under  a  iictitious  commission,  the  property  in  her  still  re- 
maining unchanged  in  the  American  citizen  by  whom  she  had  heeu 
fitted  out.  The  great  importance  of  this  distinction  will  be  seen  in 
another'  part  of  this  case. 

In  a  learned  and  able  article  in  the  weli-bnown  imblication,  the 
1.  .icmitr-  "American  Law  Review"  of  January,  1S71,  the  writer,  after 
""""""  '^"™'  referring  to  the  case  of  the  Santissima  Trinidad  as  "a 
famous  and  leading  case,"  states  the  law  as  follows  : 

It  may  be  declared  aa  indnbitaltle  that  tbe  pure  unalloyed  bargain  and  sale  of  a  ship' 
even  a  ship  of  war,  to  a  belligerent  is  legal  bythernlssof  iutemational  luiv;  that  such 
a  ship  i%,  hofvever,  contraband  of  war,  and  if  capCnred  afl^er  sale  on  her  way  toward 
delivery,  or  before  sale  ou  her  way  toirard  a  market  where  she  ia  intended  to  be  sold  to 
a  belligerent,  she  will  be  properly  condemned.  Neutrality  acts  h»ve  not  been  intended 
to  change  this  state  of  the  latv,  but  only  to  furnish  sufficient  means  for  preventing  its 
abuse.  Onr  original  proposition  that  the  doctrine  of  contraband  of  war  does  not 
operate  as  a  restriction  upon  trade,  upon  dealings  which  are  purely  commercial,  remains 
'n  tbis  matter  of  Ti 
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tiiigiiislied    colleague,    ilr.  Adams,  wlio,  writing  to  Earl    ..„„„ ,  .„, 

Kussell  on  the  Oth  of  April,  1863,  states,  with  reference  to  *'^""- 
certain  American  authorities  which  Lorii  Kussell  had  appealed  to : 

The  sale  and  trniiBfer  by  a  neutral  of  arms,  of  mnnitions  of  war,  and  ecen  of  ireseh  of 
war,  to  a,  l>elliger<!ut  country,  iiot  subject  to  blookmie  at  the  time,  as  a  purely  eommei- 
eial  trausactioujia  deoideil  by  these  anthorities  uot  to  be  unlawful.  They  go  not  a  step- 
furtliev;  and  preciBely  to  that  extent  I  have  myself  takeuuo  exception  tothedoutrine.' 

This  being  the  present  state  of  international  law  on  this  subject,  if  it 
is  desirable  to  introduce  new  rales,  it  must  he  done  by  the  ^„„,i™  „  „, 
common  consent  of  nations,  not  by  the  speculative  doctrines  SmSJi'Tonioili.'! 
of  theorists,  however  distingnished.  "'  ""■ 

But  is  it  desirable  that  it  should  be  altered,  and  that  obstacles  to  the 
indastrj-  and  trade  of  neutral  nations  should  be  created  ? 

Azunl  obser\'ea : 

line  grande  partie  du  commei'ce  de  (luelqnca  nations  earopiieuues,  telles  qne  le» 
Suddoia,  lesKorvdgieus,  ct  les  Busses,  consists  en  march  and  ises  u^cessaires  pour  lagnerre 
maritime,  pour  la  construction  et  pour  I'dqnipcment  d'aneflutte;  etles  vendeut  en  tempa 
de  paix,  h  f|uicouque  e»  a  beaoin,  da  fer,  dn  oalvre,  des  imlU,  dee  bois,  du  gnudron,  de 
la  pais,  et  des  cauous,  eafla  den  naeireg  He  guerre  entleri.  Qnelles  raisons  paurr»it-il  j 
avoir  de  ptiver  ces  nations  de  leur  commeroe  et  de  leni'  maniera  de  sabsister,  il  I'occa- 
aion  d'uDe  eaerre  it  la^iuelle  lis  ne  prenuenb  aiicuue  parb  ?  II  u'y  a  dans  le  code  de  la 
justice  et  de  I'dquit^  rien  ea  fkveai:  d'une  telle  protection.  II  est  done  u^eessaire 
d'ctablir,  comine  maxime  fondamuntalede  taut  droit,  que,  lespeuplesneatresdevantet 
ponvant  lieitement  oontinuer  le  comineree  qn'ils  font  en  temps  de  paix,  oa  we  doit  faire 
(lucunedisIiRcffondedenreos,  de  marobandtses,  «l  de  maiiufaolareg,  qiiniqite  propres&la 
guerre,  et  qne,  par  cette  rniaon,  la  vente  etlo  transport  auxpartiesbellig^rantesouBont 
pemiis,  ai  le  oommerce  actif  et  passif  ^talt  i^tabU  en  temps  de  paix,  aaus  <iu'on  paisse 
piiitBudre,  en  ancune  maniisre,  quela neutrality  soitvioliSe,  pourvn  que  cela  sefasae  aans 
^kuimositd,  sans  prdfdreuce  et  sans  partiality. 

I  cannot  bnt  feel  the  force  and  justice  of  these  observations.  I  ask  in 
lilie  manner,  ""Why — unless,  indeed,  on  account  of  reasons  of  state 
affecting  the  interests  of  the  neutral  state  itself,  in  which  case  private 
interests  must  give  way  to  those  of  the  public — are  the  armorers  of 
Birmingham  or  Liege,  or  the  sUipbnilders  of  London  or  Liverijool,  to 
have  their  business  imt  a  stop  to  because  one  of  their  cnstoniers  hap- 
pens to  be  engaged  in  war  with  another  state  !  It  is  not  enough  to  say 
that  but  for  the  war  the  demand  for  the  articles  in  question  would  not 
liave  arisen.  From  whatever  cause  it  may  proceed,  increased  demand 
is  the  legitimate  advantage  of  the  prodncer  or  the  merchant,  and  it  is  by 
the  advantage  which  periods  of  increased  and  more  active  demand  bring 
with  them  that  the  loss  arising  from  occasional  periods  of  stagnation  is 
balanced  and  made  good. 

The  authors  who  desire  to  put  farther  restraint-a  on  the  free  com- 
merce of  neutrals  than  international  law  has  hitherto  done,  appear  to 
me  to  think  too  much  of  the  interests  of  belligerents,  who  are  the  dis- 
turbers of  the  world's  peace,  and  to  be  too  unmindful  of  the  interests  of 
neutral  nations,  who  are  simply  seeking  occupation  for  their  industry 
and  commerce,  iudifterent  by  whom  they  are  employed.  They  seem  to 
think  that  the  belligerent  is  granting  an  indulgence  or  conferring  a 
favor  on  the  neutral  in  allowing  him  to  remain  a  stranger  to  the  wai', 
which  the  grateful  neutral  should  be  too  glad  to  purchase  by  the  sacri- 
ttce  of  all  rights  at  all  incompatible  with  the  convenience  of  the  bellig- 
erent. 

M.  Hantefenille,  indeed,  invokes  humanity,  and  would  prohibit  the 
sale  of  articles  of  warlike  use  in  order  to  prevent  and  put  an  end  to  war. 
But  if  considerations  of  humanity  are  to  be  taken  into  account,  it  is 
obvions  that  the  sale  of  such  things  should  be  prohibited  in  time  of 
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peace,  as  nell  as  of  war.  Tliey  are  not  the  less  available  in  time  of  war 
because  bought  in  time  of  peace. 

The  armorer  or  tbo  shipbuilder  who  is  thns  reqairetl  to  close  hi.s 
establishment  to  the  belligerents  wheo  war  arises,  ma.y  contiuue  to 
mannfactnre  and  sell,  undistnrbed,  his  instruments  of  destruction  down 
to  the  very  hour  when  war  is  proclaimed.  Had  Prussia,  for  instance, 
anticipated  the  attack  of  France  as  likely  to  ocenr  so  soon,  and  had 
desired  to  procure  a  fleet,  she  might  have  resorted  to  the  shipwrights' 
yards  of  England  till  she  possessed  ships  enoagh  to  cope  with  her  for- 
midable adversary  on  the  seas.  Butlet  warbutbeproolaimed,  and  accord- 
ing to  these  views  the  work  becomes  at  once  criminal,  the  workman's 
hammer  must  be  arrested,  the  shipwrights  yard  closed.  There  may  be 
reasons  of  state  in  certain  instances — as  according  to  British  and 
American  views  in  the  ease  of  ships — for  patting  a  restraint  on  the 
freedom  of  trade,  but  it  seems  idle  to  base  it  on  the  score  of  humanity. 
The  eifect  would  simply  be  that  a  government  meditating  the  invasion 
of  another  country  would  have  to  provide  itself  in  time.  The  neighbor 
upon  whom  it  thus  brings  war  on  the  sudden,  and  who  may  be  compar- 
atively unprepared,  is  not  to  be  at  liberty  to  seek  the  materials  of  war 
elsewhere,  but  is  to  be  left  at  the  mercy  of  the  invader.  Peaceful  na^ 
tions  would  thus  be  at  the  mercy  of  others  more  ambitious  and  warlike 
and  better  prepared  than  themselves.  The  weak  would  be  sacriflced 
to  the  strong.  Let  me  suppose  a  people  rising  in  a  just  and  righteous 
cause.  I  will  not  offend  the  patriotic  susceptibility  of.  my  honorable 
and  esteemed  colleague  by  suggesting,  for  a  single  instant,  even  hypo- 
thetically,  the  possibility  that  the  cause  of  the  insurgents  might  have 
been  snch  a  one — I  will  take  what  he  will  readily  admit  to  have  been 
so,  the  separation  of  the  United  States  from  the  mother  country.  Let 
me  suppose  that,  while  Great  Britain  had  her  fleets  prepared,  her 
troops  armed,  her  arsenals  well  stored,  America  had  neither  ships  nor 
arms,  nor  munitions  of  war,  with  which  to  resist  the  superior  forces  of 
her  ad^'e^sary.  Would  it  have  been  in  the  interest  of  humanity  that 
she  should  be  shut  out  from  the  markets  of  the  world  ?  An  appeal  to 
considerations  of  humanity  has  no  doubt  something  very  captivat- 
ing about  it;  but  I  question  very  much  whether  humanity  would  not 
lose  more  than  it  would  gain  by  the  proposed  restraint  on  the  commer- 
cial freedom  of  nations. 

The  case,  however,  becomes  essentially  different  when  a  ship  thus 
^^»tin  at  ™^^t  equipped  and  armed  is  not  sent  out  to  be  taken  to  the  port 
Ti^ic^'  '"■"  """  of  the  belligerent  purchaser,  but 's  scut  to  sea  with  officers 
and  a  fighting  crew  for  the  purpose  of  immediate  warfare.  Under  such 
circumstances  the  transaction  ceases  to  be  one  of  mere  commerce,  and 
assumes  the  form  of  a  hostile  expedition  sent  tbrth  from  the  territory  of 
the  neutral.  Such  an  expedition  is  plainly  a  violation  of  neutrality, 
according  to  international  law,  and  one  which  the  neutral  government 
is  bound  to  do  its  best  to  prevent. 

But  what  if,  in  order  the  better  to  avoid  observation  and  detection, 
^^^msmf m^ ,^. .^  the  vessel  is  sent  forth,  without  its  armament,  without  its 
^""tahii"!'  "  '  war  crew,  and  these,  sent  to  it  by  another  or  different  ves- 
sels, are  put  on  board  of  it  in  some  place  or  water  bejond  the  jurisdic- 
tion of  the  neutral?  In  my  opinion,  except  so  far  as  the  question  of 
diligence  is  concerned,  as  to  which  it  may  form  a  very  material  element, 
this  makes  no  difference.  The  ship,  the  armament,  the  crew,  though 
sent  out  separately,  form  each  of  them  part  of  one  and  the  same  enter- 
prise or  undertaking.  Taken  together,  they  constitute  a  hostile  expe- 
<lition  and  must  be  treated  as  such.    It  is  as  though  a  hostile  fijcee  were 
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sent  ^J'  sea  to  invade  an  enemy's  territory,  and  eacli  arm  of  the  force  so 
sent,  infantry,  cavalry,  artillery,  were  embarked  in  different  ships.  The 
whole  woald  still  tbrm  one  expedition.  So  here,  ships,  guns,  crew,  are 
eacli  a  part  of  one  entii-e  whole  to  be  employed  and  nsed  in  furtherance 
of  one  common  design.  This  is  happily  expressed  in  the  American  Law 
Jieview,  in  the  article  already  cited :  "  It  was  not,"  writes  the  author, 
'■  becanse  the  Messrs.  Laird  sold  a  war  ship  to  the  confederates  that  we 
have  a  claim  against  England  for  a  breach  of  international  law ;  bnt  it 
was  because  collateral  ari'angements  for  completing  the  equipment  and 
armament  of  the  ship  so  sold,  by  placing  on  board  officers  and  crew, 
guns  and  provisions,  rendered  the  entire  procedure,  in  fact,  tlie  incep- 
tion of  a  Hostile  undertaking  from  the  confines  of  a  neutral  country." 

Of  course  the  question  may  become  one  of  degree.  The  interval  of 
time  which  might  elapse  between  the  sending  out  of  the  ship  and  that 
of  the  crew,  the  distance  between  the  neutral  territory  and  the  place  at 
which  the  war-crew  are  to  join,  the  possible  fact  that  it  was  originally 
intended  to  procure  a  crew  in  some  other  country  than  that  of  the 
neutral,  the  occurrence  of  intermediate  circumstances,  might  fairly  lead 
to  the  inference  that  there  was  no  present  intention  to  apply  the  vessel 
to  the  purpose  of  war,  which  in  my  mind  is  an  essential  element  in 
ascribing  a  belligerent  character  to  that  which  might  otherwise  have 
remained  a  purely  commercial  transaction. 

An  expedition  of  this  kind  being  an  undoubted  violation  of  neutrality, 
every  one  will  agree  that  it  is  the  duty  of  the  neutral  gov-  j„„^  „,  „„,„, 
ernment,  if  it  knows  that  such  expedition  is  about  to  leave  a"'"'""™' 
its  waters,  to  use  due  diligence  to  prevent  it.  Nor  does  the  duty  of  the 
neutral  government  end  here.  It  is  also  its  duty  to  use  due  diligence 
to  make  itself  informed  as  to  the  true  character  and  destination  of  a 
vessel,  where  there  is  reasonable  ground  to  suspect  that  such  character 
and  destination  are  unlawful. 

The  duty  of  the  neutral  government  in  this  respect  appears  to  me  to 
involve  three  things :  first,  that  the  law  of  the  neutral  shall  be  sufBeient 
to  enable  the  executive  to  prevent  breaches  of  its  duties  as  a  neutral ; 
secondly,  that,  where  its  application  is  called  for,  the  law  shall  be  put 
in  force  honestly  and  in  good  faith ;  thirdly,  that  all  proper  and  legiti- 
mate means  shall  be  used  to  detect  an  intended  violation  of  the  law,  so 
as  by  the  application  of  the  law  to  prevent  it. 

Having  thus  seen  what  is  the  present  state  of  international  law, 
according  to  the  views  of  leading  jurists  and  the  practice  i,„„i™„  .r..i- 
of  nations,  more  especially  that  of  England  and  America,  ?f,1",',li„i',?mJ:.,?f 
the  parties  to  the  present  dispute,  we  are  enabled  to  form  "•■ 
an  opinion  as  to  how  far  the  assertion  in  the  case  of  the  United  States 
that  the  English  foreign-enlistment  act,  which,  going  far  beyond  the 
restraints  wliich  international  law  Imposes  on  the  neutral  subject,  pro- 
hibits even  the  fltting-out  and  equipping  of  vessels  for  the  purpose  of 
war,  is  only  a  recognition  of  duties  imposed  by  interuational  law.  The 
proposition  is  altogether  untenable. 

It  is,  in  the  first  place,  altogether  at  vai-iauce  with  what  we  know 
historically  to  have  been  the  origin  both  of  the  American  acts  of  17i)4 
and  1818,  and  of  the  British  act  of  1819,  to  say  that  either  of  these 
acts  arose  out  of,  or  was  passed  to  prevent,  the  building  or  equipping 
or  arming  of  ships  of  war  to  be  sold  to  a  belligd-ent. 

The  American  act  of  1794  was  passed  in  consequence  of  the  proceed- 
ings of  the  French  envoy  and  consuls  in  the  United  States,     Br.fi.i, ...i *man- 
on  the  breaking  out  of  the  war  between  Great  Britain  and  '•-"^•■ 
France,  in  procuring  privateers  to  he  fitted  out  and  manned  by  Amecj- 
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can  citizens,  and  tnruisLing  them  -n-itli  letters  of  iBarque  as  privateers. 
It  was  not  a  question  of  fitting  out  ships  to  be  soM  to  tlie  French  gov- 
emment,  bat  of  fitting  out  American  vessels,  the  property  of  American 
owners,  and  manned  by  American  crews,  to  prey,  under  eommissions  as 
privateei^,  upon  the  commerce  of  a  friendly  nation. 

In  like  manner,  the  American  act  of  J813  arose  out  of  the  precisely 
similar  conduct  of  American  citizens  in  fitting  ont  American  vessels, 
manned  by  American  crews,  against  the  commerce  of  Spain  and  Por- 
tugal, under  commissions  as  privateers  from  the  de  facto  governments 
of  the  revolted  colonies  of  the  two  countries. 

The  Spanish  minister  had  loudly  complained  that  some  thirty  vessels, 
specificaJly  name^,  the  property  of  American  citizens,  and  belonging  to 
ports  of  the  Union,  were  thus  preying  on  Spanish  commerce. 

The  representative  of  Portugal  made  similar  complaints. 

This  practice  carried  on,  on  so  large  a  scale,  created  great  scandal ;  and 
after  the  complaints  had  gone  on  for  two  years,  the  act  of  1S18  was 
passed  to  put  a  check  on  it,  if  possible.  This  act,  in  addition  to  the 
enactments  of  that  of  1794,  required  that  a  bond  in  double  the  value  of 
the  ship  should  be  given  in  the  case  of  any  armed  vessel,  owned  in 
whole  or  in  part  by  American  citizens,  going  out  of  an  American  port, 
that  the  vessel  should  not  be  employed  against  a  foreign  government; 
and  gave  power  to  the  collectors  of  customs  to  detain  any  vessel,  bnilt 
for  war,  leaving  an  American  port,  under  certain  suspicions  circum- 
stances specified  in  the  act.  It  is  plain  that  this  statute,  like  its  prede- 
cessor, was  directed  against  jirivateering  carried  on  by  American  citi- 
zens against  countries  with  which  the  United  States  were  at  peace- 
Building  or  fitting  out  ships  of  war  for  a  belligerent  had  not  come  into 
question  at  that  time  at  all. 

In  like  manner  the  British  act  of  181!)  had  in  view,  not  the  preven- 
tion of  building  or  equippingships  for  a  belligerent,  in  the  way  of  trade, 
but  the  prevention  of  military  or  naval  exiieditions  on  behalf  of  the  re- 
volted colonies,  or  malcontent  subjects  of  Spain.  Its  origin  is  briefly 
stated  in  the  report  of  Lord  Tenterden  to  the  nentr-ality  laws  commis- 
sion: 

The  British  foteiKii-erliHtmeiit  act  in.iy  l«>  saiil  t-o  biive  aiiseu  from  tin?  provision 
of  (I  treaty ;  tJiat  with  Spain  of  tlie  -iSth  of  August,  181 4. 

This  treaty,  or,  as  it  ia  cftlled,  "  additional  ai'titles  to  the  treaty  of  July  5,  1814,'^ 
confaine  the  following  article : 

"Ahticlk  HI.  His  BrifuunioMBjesfy,  being  anxious  that  tlio  trimhles  and  disturb- 
nnces  'n'hicli unfortunately  prevailli]  tbedominioiisof  HiBCatbolEcMajesI;  in  Amerion 
shnnid  entirely  ceaHe,  aoA  the  eulijeota  of  those  provinces  ahouhl  return  to  their  obedi- 
ence to  their  lawful  norereign,  eugages  to  take  the  most  e&uutnal  measures  for  pre- 
vpntins  hiN  BulijeelH  from  furnishiug  arms,  amuiuuittou,  or  .iiiy  other  article  to  the  re- 
volted in  America." 

iu  ISld  the  reantionary  policy  of  King  Feritinnnd,  the  prohibitory  duties  imposed  hy 
him  on  British  commerce,  anil  the  ingratitude  with  which  lie  treated  Uritish  ntftcers 
and  others  who  had  served  his  cause  m  Spain,  had  provoke<l  a  great  deal  of  irritation 
in  England  ;  and  there  was  a  considerable  party  in  the  H<inse  of  Comiiiona,  hea^led  by 
Sir  Jauies  Macintosh,  who  were  prepared  tu  support  tbe  claims  of  the  Spanish  Ameil- 
can  colonies  tu  independence. 

Expeditions  were  said  to  be  in  preparation  for  rendering  active  assistance  both  to 
the  nialcontents  in  Spain  and  tu  the  rebels  in  America,  in  spite  of  a  proclamation  for- 
bidding such  expeditious,  which  had  been  pnblibhcd  iu  1817;  and  the  Qovernment 
consequently  fiiuud  that  it  was  necessary,  in  order  to  keep  good  faith  with  Spuiu  and 
to  prevent  infractions  of  British  neutrality,  to  bring  in  an  act  of  Parliament  to  provide 
for  the  case  whicli  r.ow  for  the  first  time  arose  iu  modem  history,  of  Great  Britain  be- 
ing neutral  at  the  time  of  a  great  maritime  war.' 

That  it  was  against  armaments  going  out  from  the  shores  of  Great 
Britain  that  the  measure  was  directed  is  plain  from  some  of  the  argu- 
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meuts  used  by  Mr.  Canniiig  in  the  course  of  the  debate  ou  the  bill. 
Thus  he  says ; 

If  a  foreigner  shoiilil  chance  to  com^  into  any  of  our  pnrts,  aud  see  all  this  mighty 
»i'iu»meut  equippia^  fur  foreign  eervica,  he  wnulJ  U9.tnr»lly  a^k.,  "  With  what  nation 
:ue  you  at  war  !  "    Tlie  answer  would  be,  "  With  uone." 

"  For  whftt  purpose,  thuii,"  ho  would  say,  "  are  these  troops  levied,  and  by  whom  t " 
The  reply  of  course  nmat  be,  "Tliey  are  not  levied  by  j^voraiaent;  nor  is  it  known 
foe  what  service  tliey  are  intended;  hut,  be  the  secvioe  whatit  mny,  government  can- 
not interfere."  Would  not  all  that  give  Bach  ft  foreigner  a  liigb.  idiia  of  the  oxcellenoe 
of  theEnfrlighconstUuCionI  Would  it  not  saggeat  to  him  that  for  all  the  ordiaary 
]>urpoaea  of  a  ittate  thure  was  no  government  in  Englandt  Did  the  lioQorable  and 
ii^nrned  gentlemen  not  tliiuk  Chat  the  allowing  of  armameuti  to  bs  fitted  out  In  this 
oouutry  against  a  foreiuQ.  power  was  a  j usi  cause  of  war?' 

Mr.  Robert  Grant,  another  member  of  the  governmeut,  said  that — 

Kvery  eovcrnment,  in  its  foreign  relations,  wat  the  repreaantative  of  the  nation  to 
\vtiiuh  it  belonged,  and  it  was  of  the  highest  importanue  to  the  peace  of  nations  that 
ti;i>verD men ts  should  be  ao  considered.  Nations  auiiouDced  tb.eir  intentioua  to  eacli 
niliur  through  the  medium  of  their  rnlera.  Hence  every  state  kaew  where  to  look 
liir  expro&sionsof  the  wOl  of  foreign  nations;  where  to  learn  whether  war  or  peace 
was  intended ;  where  to  demand  redress  for  imnries,  and  where  to  visit  injuries  nnre- 
>trcijsed.  But  all  this  system  was  inverted  and  thrown  into  confusion,  if  the  govem- 
luent  might  not  in  one  way  and  the  nation  in  another.  All  this  aysteui  was  at  an  end 
if,  while  we  were  professedly  at  peace  with  Spain,  she  was  to  be  attacked  by  a  large 
army  of  military  adventurers  from  our  own  shores — a  sort  of  extra-natioaal  body — 
iitterly  irresponsible--utt6rly  invulnerable,  except  in  their  own  persons— for  whose 
acts  no  redress  could  be  demanded  of  the  Itritiah  government— who  might  burn,  pil- 
!;ifie,  and  destroy,  then  find  a  safe  aaylnm  in  their  own  country,  and  leave  us  to  say, 
'■  Wo  have  performed  our  engagements— wo  have  honorably  maintained  our  neutral 
<-hara«tBr."  = 

But  the  langnage  of  these  acta  being  large  enough  to  embrace  a  case 
of  the  equipping  a  vessel  for  a  foreign  belligerent,  the  foreign-enlist- 
ment act  has  been  made  available  for  the  purpose  of  preventing  a  traf- 
rti;  which  is  calculated  to  cause  embarrassment  to  a  government  pressed 
by  the  remonstrances  of  belligerents.  And  this  act  having  been  so  often 
)it)pealed  to  and  discussed,  a  notion  has  sprung  up  that  the  equipment 
of  vessels  of  war,  though  in  the  way  of  trade,  is  a  violation  of  neuti'ality, 
-vhile,  in  fact,  it  is  only  a  violation  of  the  mnnicipal  law. 

Mr.  Dana,  in  the  passage  before  cited,  puts  the  matter  ou  the  right 
ground. 

Again,  it  is  idle  to  contend  that  alterations  in  the  law,  since  made  by 
statute,  to  give  a  greater  power  to  the  executive  in  dealing  „,  „,  ,^„i  „r  ™i 
with  suspected  vessels,  are  to  be  taken  as  the  measure  of  '^"^"■^ 
the  obligations  inenmbent  on  the  British  government  by  international 
iaw.  Catching  iit  a  few  words  in  the  report  of  the  royal  commissioners, 
who,  in  recommending  cert-ain  statutory  additions  to  the  law,  add :  "  In 
making  the  foregoing  recommendations  we  have  not  felt  ourselves  bound 
to  consider  whether  we  were  exceeding  what  could  actually  be  required 
iiy  international  law,  but  we  are  of  opinion  that  if  those  recommenda- 
tions should  be  adopted,  the  municipal  law  of  this  reiilm  available  for 
the  enforcement  of  neutrality  will  derive  increased  eflftciency,  and  will, 
so  far  as  we  can  see,  have  been  brought  into  full  conformity  with  Your 
Majesty's  international  obligations,"  the  United  States  desire  that  it 
Khali  be  taken,  notwithstanding  that  the  commissioners  expressly  say 
that  their  recommendations  are  independent  of  any  considerations  of 
international  law ;  that  these  statesmen  and  learned  jurists  meant  that 
without  these  additions  the  law  of  England  failed  to  come  up  to  the 
exigencies  of  international  law.  Such  an  argument  is  really  undeserv- 
■iig  of  serious  notice. 

'  Hansard's  Parliamentary  Debates,  volume  40,  page  1106.  See  also  estcacta  given 
i!i  the.  Argument  of  tLe  United  States,  page  510.  ^  , 

^Iliinsard,  volume  4 U,  page  1344.    Argument  of  Uuitftd  States,  page  513.      „  - -rj  f,..  VjOOQIC 
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Equally  unfounded  is  the  assertion  that  tlie  i)rovisioiis  of  tlie  foreign- 
enlistment  act  are  only  a  statutory  declaration  of  the  common  law  of 
England.  The  enactment  of  that  stittute  could  only  be  declaratory  of 
the  common  law,  if  co-extensive  with  the  obligations  of  intemationa] 
law ;  whereas,  in  fitct,  it  went  far  beyond  them.  The  oiiiniou  of  the 
judges,  pronounced  as  far  back  as  the  beginning  of  the  last  century, 
that  even  the  sale  of  armed  ships  was  not  contrary  to  the  law  of  Eng- 
land, shows  the  rashness  and  the  incorrectness  of  this  assertion. 

But  it  is  claimed  on  behalf  of  the  United  States  that,  whether  the 
Kii*n»ns.rrei„n  fo™ign-enJistmen t  act  was  or  was  not  more  than  co-exten- 
)«iiip-J-«V^:.i',"..  fiive  with  iiitenmtional  obligations,  tlie  United  States  were 
'"   "■  entitled,  irrespectively  of  the  rule  of  the  treaty  of  Washing- 

ton, to  have  it  put  in  force  in  all  its  rigor  for  their  protection.  This 
involves  tlie  important  question  whether,  where  the  municipal  law  oi' 
the  nentral  is  more  stringent  than  the  international  law,  a  liclligerenii 
can  claim,  as  of  right,  the  putting  in  force  of  the  municipid  law  in  liis 
behalf,  and  make  the  omission  to  <\o  so  a  gronnd  of  griiiviinco,  !is  found- 
ing a  rij-ht  of  re<lresa  at  the  hands  of  a  neutral  govern  iiK^itt.  A  few 
short  considerations  wiil  serve  to  disjiosc  of  this  question,  which,  indeed, 
seems  to  answer  itself. 

"When  a  trovernment  makes  its  municipal  law  more  stringent  th^n  tl.e 
obligations  of  international  law  would  require,  it  does  so,  not  for  tlic 
benefit  of  foreign  states,  but  for  its  own  protection,  lest  the  acts  of  its 
subjects  in  overstepping  tlie  confines,  oftentimes  doubtful,  of  strict 
right,  in  transactions  of  which  a  few  circumstances,  more  or  less,  may 
alter  the  character,  should  compromise  its  relations  with  other  nations. 
It  was  in  this  spirit  and  with  this  object  that  the  foreign-enlistment  act 
was  passed,  as  is  shown  by  its  preamble,  which  is  in  the  following 
terms: 

"Whereas  the  enliBtnienl  ur  engaj^ment  of  His  Mfljesty's  subjects  to  servo  in  vrar  in 
foreign  service,  ■mithoiit  Hia  SHajesty'a  license,  and  the  lifting  out  and  equipping  and 
a,rmiii^  of  YesselB  hj;  His  Majesty's  subjects,  without  His  Majesty's  lieenae,  for  watlike 
operationB  in  or  against  the  douiiniona  or  territories  of  anj-toeign  jiriiice,  Btate,  poten- 
tate, or  persons  esercisiug  or  assmning  toexeroiae  the  powers  of  government  in  or  over 
any  foreign  conntry,  colony,  province,  or  part  of  any  province,  or  against  the  shipH, 
xooda,  or  merehHudise  of  any  foreifjn  prince,  state,  potentate,  or  ptrsons  an  aforesaiii. 


Now,  it  is  quite  clear  that  the  obligations  of  the  neutral  state  spring 
out  of,  and  are  determined  by,  the  principles  and  rales  of  international 
law,  independently  of  the  municipal  law  of  the  neutral.  They  wonhi 
exist  exactly  the  same,  though  the  neuiral  state  had  no  municipal  law 
to  enable  it  to  enforce  the  duties  of  neutrality  on  its  sniyects.  It  would 
obviously  aflord  no  answer  on  the  part  of  a  neutral  govemment  to  a 
complaiut  of  a  belligerent  of  an  infraction  of  neutrality,  that  its  munici- 
pal law  was  insnfflcient  to  enable  it  to  inenre  the  observance  of  neutrai- 
ity  by  its  subjects,  the  reason  being  that  international  law,  not  the  mu- 
nicipal law  of  the  pai'ticular  country,  gives  the  oidy  measure  of  ijiter- 
national  rights  and  obligations.  While,  thereiore,  on  the  one  hand, 
the  municipal  law,  if  not  coextensive  with  the  intemational  law,  wili 
afford  no  excuse  to  the  neutral,  so  neither,  on  the  other,  if  in  excess  of 
what  internalional  obligatious  exact,  will  it  aflord  any  right  to  the  bel- 
ligerent which  international  law  would  fail  to  give  to  him. 

In  one  respect,  and  in  one  respect  only,  does  the  municipal  law,  when 
in  excess  of  international  law,  give  a  right  to  the  belligerent.  Equality 
being  of  the  essence  of  neutralitv,  he  has  a  right  to  insist  that  the  nea- 

Hn.t^dbyXjOOgTe 
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tral  subject  8hal!  equally  be  compelled  to  keep  witliin  the  niuiiicipiil  law 
in  dealing  with  the  adversary  aa  when  dealing  with  himself.  A  belliger- 
ent is  also  beyond  question  perfectly  at  liberty  to  urge  npoo  the  neu- 
tral government,  in  the  way  of  solicitation  or  even  of  remonstrance,  to 
enforce  the  mnnicipal  law;  but  so  long  as  it  is  not  enforced  against 
himself  he  has  no  right  to  redress,  because  it  is  not  put  in  force  against 

I  am  at  a  loss  exactly  to  understand  for  what  purpose  these  points 
have  been  brought  forward,  and  ao  strenuously  insisted  on,  in  the 
Atiiericau  arguments.  For,  the  rule  prescribed  to  ns  by  the  treaty,  and 
to  the  benefit  of  which  the  United  States  are,  therefore,  entitled  at  our 
hands,  is  in  the  very  t<ff  ms  of  the  foreign-enlistment  act.  I  presume  the 
purpose  was  to  create  a  foundation  for  the  imputation  against  Oreat 
Britain  of  not  having  acted  in  good  faith.  In  that  respect  I  may  have 
to  advert  to  these  arguments  again.  For  my  present  pui-poac  it  is 
enough  to  have  cleared  the  ground  of  them. 

In  likeraanner  when  it  is  sought,  in  the  case  of  the  United  States,  to 
make  the  Queen's  jiroclaniation  of  neutrality  the  raea.'^iire  k^.,.^  ^  „„,.ur«- 
of  the  international  obligations  of  her  subjects,  every  law-  '■""■ 
yer  ought  to  know  that  this  is  to  give  to  a  royal  proclamation  an  author- 
ity which  it  does  not  possess.  The  purpose  of  such  a  proclamation, 
used  only  in  great  conjniictnres,  is  to  remind  the  subject  of  the  provis- 
ions of  the  law,  and  to  warn  him  against  breaking  it;  and  if,  after  soeh 
warning,  a  man  oifends  against  the  law,  his  offense  is  aggravated  by  the 
fact  that  he  has  set  the  injunctions  of  the  sovereign  at  defiance;  but 
such  a  proclamation  cannot  make  or  add  to  the  law,  or  alter  it  in  the 
smallest  particular.  The  i> reclamation  of  1861  was  in  the  accustomed 
form.  It  drew  attention  to  the  enactments  of  the  foreign-enlistment 
act,  and  wanted  all  persons  subject  to  British  law  that,  if  they  did  any 
acts  in  contravention  of  that  act,  or  in  violation  of  the  law  of  nations, 
as  by  enlisting  in  the  military  service,  or  serving  in  any  ship  cf  war  or 
transport,  of  the  contending  parties ;  or  going  or  engaging  to  go  bejond 
the  seas  for  the  pnrpoae  of  enlisting,  or  procuring,  oi-  attempting  to 
procure,  within  Her  Majesty's  dominions,  others  to  do  ao ;  or  fitting-out, 
arming,  or  equipping  any  vessel  to  be  emidoyed  as  a  ship  of  war,  or 
l>rivateer,  or  transport,  by  either  of  the  contending  parties;  or  by 
breaking  or  endeavoring  to  break  any  blockade  lawfully  and  actually 
established  by  or  on  liehalf  of  either  of  the  said  contending  parties ;  or 
by  carrying  olHcers,  soldiers,  dispatches,  arms,  military  stores,  or  matc- 
liiils,  or  any  article  or  .articles  considered  and  deemed  to  be  contraband 
of  war,  according  to  the  law  or  modern  usage  of  nations,  for  the  use  or 
service  of  either  of  the  contending  parties — all  persons  so  offending 
would  incur  and  be  liable  to  the  several  penalties  and  penal  consequences 
by  the  said  statute  or  by  the  law  of  nations  in  that  behalf  imposed 
or  denounced.  The  Queen's  subjects  are  further  warned  that  all  persons 
entitled  to  her  protection,  if  they  should  misconduct  themselves  in  the 
premises,  would  do  so  at  their  peril  and  of  their  own  wrong,  and  that 
they  would  in  nowise  obtain  any  protection  from  Her  Majesty  against 
any  liabilities  or  penal  consequences. 

The  effect  is  that  persons  are  warned  that  infractions  of  the  foreign- 
enlistment  act  will  be  visited  with  the  penalties  of  that  statute,  while 
acts  within  the  penalties  of  international  law  will  be  liable  to  those 
penalties,  (namely,  seizure  and  confiscation  of  proi>ertyO  and  that 
against  the  latter  penalties  no  protection  from  the  Crown  must  be 
expected. 

But  the  proclamation  contains  no  prohibition  of  these  latter  ^c'^*  ^noolp 
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iiiimely,  ilealing  in  contraband  of  war,  or  breakLug  bloi;kiu5o;  nor,  Lf  it 
did,  would  sach  piobibition  make  siicli  acts  an  offense :  sucb,  u  proela- 
matiou  lias  never  been  nnderstood  by  British  statesuieu  or  lawyers  as 
making  eitlier  of  these  things  an  offense  against  the  municipal  law,  or 
as  what  the  governtQent  was  called  ujiou  to  j>ri'.vent,  or  would  be  justi- 
fied in  attempting  to  preveiiti. 

Nor  have  similar  proclEimatioiis  of  Presidents  of  the  United  States 
been  dealt  ^vith  as  imposing  additional  obligations  on  American  citi- 
:;^en8,  or  as  subjecting  them  to  additional  penalties,  or  as  carryiug  the 
obligations  of  the  state  further  than  those  imposed  by  international  law. 
The  American  authorities  wliieh  1  have  cited  establish  this  beyond  all 
possibility  of  controversy. 
To  return  to  the  subject  of  the  equipment  of  vessels.    Tliongh  I  have 
"^"",',j  :'r"r-'.'i-"''.  f^ought  it  desirable,  with  a  view  to  other  i»arts  of  this  case, 
Li.'lu." "  '" ""     to  work  ont  tbe  question  of  iieuti'ol  commerce  to  its  fuU'ex- 
tcnt,  and  though  I  have  come  to  the  conclusion  that  by  the  general  law 
of  nations  the  sale  of  a  ship  of  war,  though  intended  for  tbe  use  of  a 
belligerent,  is  not,  when  merely  a  commercial  transaction,  a  breacb  of 
jieutrality,  yet,  as  Great  Britain  has  consented  that  the  mere  equipping 
of  sucli  a  ship,  tliougli  done  in  the  way  of  trade,  shall  be  taken  to  have 
been  a  breach  of  neutrality  which  the  British  goverumeiit  was  bound 
to  use  due  diligence  to  prevent,  I  agree  with  tlie  rest  of  the  tribtuial  that 
we  must  for  the  pi-esent  purpose,  in  respect  of  the  litting  out  and  equip- 
ping of  vessels,  take  the  rules  of  the  treaty  as  the  test  of  the  alleged 
omissions  and  consequent  liability  of  the  (Jueeu's  government. 
Though  of  opinion  tliat  Her  Majesty's  government  wei-e  quite  right  in 
c,.„,u,,ai,«.   oi-  saying  that  the  rules  laid  down  by  the  treaty  are  not  such 
""" "'  '"'"'■       as  inturautional  law  would  have  prescribed  at  the  time  these 
claims  arose,  I  agree  that  we  are  bouud  by  the  rules,  and  that  it  is  our 
duty  to  give  lull  effect  to  them  iu  dealing  with  these  claims.    However 
great  and  unexampled  the  coucessiou  made  by  Great  Britain  iu  consent- 
ing to  be  bound,  in  respect  of  past  internatioiuil  obligations,  by  rules 
which  had  no  existence  in  international  law  when  the  breaches  of  neu- 
tral obligations  complaine^l  of  are  alleged  to  have  occurred,  I  still  think 
that  we  must  proceed  in  tliis  inquiry  as  though  the  rules  of  the  treaty 
hud  been,  either  by  iuteruatiunal  law  or  by  convention  between  tlie 
two  (ionntriep,  binding  ou  Great  Britain  at  the  time  of  the  civil  war.     i 
cannot  but  concur  with  Mr.  Eviuts  that  we  must  give  the  same  effect 
to  those  rnies  as  reganla  the  past  as  wo  should  give  to  them  if  dealing 
with  a  ease  which  had  arisen  since  they  were  agreed  to  bj'  the  two  iiii- 
tions,  uor  do  1  indeed  understand  this  propoyition  to  be  disputed  by 
the  counsel  on  the  part  of  Great  Britain.    The  question  is  whutiicr  due 
diligence  wiia  used  by  the  Britisli  government  to  satisfy  the  exigi^ncy 
of  the  obligations  prescribed  by  those  rules. 

I  proceed,  then,  to  consider  wliat  is  this  "due  diligeuou. "  wiitch  the 
ii™jji, .......  ,h..=  'j^'i^i^''  goveruinoiit  admits  that  it  was  bound  to  api>ly  to 

"■  '"■""■'  '    prevent  the  fitting  out  and  eqiiippingof  the  vessels  iu  ques- 
tion. 

I  apprehend  that  such  diligence  would  be  neither  greater  nor  less  than 
any  other  neutral  government  wonkl  be  bound  to  apply  to  the  luf.veut- 
iug  of  any  breach  by  its  subjects  of  any  head  of  neutral  duty  pre;sci-ii)ed 
by  international  law. 

The  difiiculty  of  the  position  is,  that  the  question  has  not  hitherto  come 
within  the  range  of  juridicial  discussion  on  subjects  connected  with  inter- 
national law.  Hitherto,  where  a  government  has  acted  in  good  faith, 
availing  itself  fairly  of  such  means  as  were  at  its  disposal^it  -I'U^J^ft 
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been  usual  to  consider  it  responsible  to  a  belligerent  govenunent  for 
acts  of  its  subjects  that  might  have  eluded  its  vigilance,  or  that  the 
degree  of  diligence  exercised  by  it  should  be  submitted  to  judicial  appre- 
ciation. And  no  country  has  insisted  more  strongly  on  this  as  the  limit 
of  national  responsibility  than  that  of  the  United  States.  We  must 
endeavor  to  find  a  solution  for  ourselves. 

As  I  have  already  observed,  I  cannot  agree  that  the  question  of  what 
is  "due  diligence"  should  be  left  to  the  unassisted  mind  of  each  individual 
arbitrator ;  nor  can  I  agree  that  the  solution  is  to  be  found  in  the  facta  of 
each  individual  ease ;  and  though  judges  may  be  often  disposed  to  apply 
themaxim,  to  which  our  honorable  president  has  more  than  once  referretl, 
ex  facto  jm  oritur,  it  is,  I  tliink,  one  which  must  not  be  pushed  too  far. 
1  agree  with  51.  Troplong,  wlioj  writing  on  this  subject  with  reference 
to  civil  law,  after  referring  to  the  ditl'ereiit  opinions  of  jurists  ou  the 
subject  of  diligence,  says : 

I]  est  Yi-ai  qnp  jii'^qu'.'lpn'-soiit  Jes  ti'ibiiiiaitx  scsoiit  nnnitwjsassiiz  imlitr.'Aiiiitssurops 
disputes  (le  la  chairu;inai8p<«it-6treiioiivrait-oii  lenrfairolereprooheden'aYoir  amorti 
!a.vivaoit6(lela  qiteation  qu'en  litoniiaJit  tout  ce  qui  est  discuaaion  de  eyst^me  et  point 
iledroit^sousiiiooinmoileinterprfitation  des  faits, et  Boiia nn  iSqnitable  inais  f«cile  arbi- 
t.raire.  Nt^aumoinH,  dans  cette  matiftre,  commedans  toutcB  Icb  aiitres,  tl  y  adearftglesqn'il 
i'aiit80garderded<5ilai{!ncr:  e]leHaidentlBiiiBgiBtrat,elleafoutluiredBpr(5cieuiw6liimiii. 
responrcoujc qui cmtimssiondediscntcrBurleHfaitset deles jufter.  Ceariiglesm'ontpani 
nimples  oC  jndiciens^ ;  j»  vaia  lea  eximsor  oommo  ie  le»  entends ;  danx  tons  les  can,  et 
dnsEie-jii  niB  tromper,  je  prin  le  lecteiir  deiiepnBiii'adresser,comiuolludenoii-rooevoir, 
Ie  reproclie  do  job  liviet  iV  d'oiHOuscfi  digressioiifl.  Do  tous  lua  systiiuies,  le  nioiiia  e\- 
I'liRa&lo,  Ainon  avia,  tfest  Cflui  ipii.  Housiii-etcxtede  fair  Tesprit  (lusyati;iiie,se  fiiifcuiii' 
loi  do  ji'en  avoir  aiionn.' 

It  seems  to  me,  therefore,  right,  before  pr<iceeding  to  deal  with  the 
facta,  to  seek  in  the  domaiu  of  general  jurispmdence  for  principles  to 
fjuide  us  ia  judging  how  far  the  obligations  of  Great  Britain  have  or 
liave  not  been  satisiied. 

"So  branch  of  law  has  been  the  subject  of  more  discussion  among  juridi- 
cal writers  than  that  of  (niiffeMtia  and  its  coiTelative  cw^pft,  ^,  ,„^.^„^,,.„, 
the  latter  being  neither  more  nor  leas  than  the  ab.sence  of  -*"  """""^ 
the  former.  1  was  prepared  to  expect,  from  the  able  men  who  have 
prepared  the  pleading's  of  the  United  States,  some  assistance  to  gnide 
us  to  right  cou»;lusions  as  to  the  standard  of  diligence  required  of  a 
neutral  government  for  insuring  the  obedience  of  its  subjects  in  matters 
of  neutrality.  But  after  a  vague  statement  that  "the  extent  of  the 
diligence  required  to  escape  responsibility  ia,  by  all  authorities,  gauged 
by  the  character  and  magnitude  of  the  matter  which  it  may  eifect,  by 
the  relative  condition  of  the  parties,  by  the  ability  of  the  partj'  incur- 
ring the  liability  to  exercise  the  diligence  required  by  the  exigencies,  of 
the  case,  and  by  the  extentof  the  injnry  which  may  follow  negligence,"'- 
the  only  authority  cited  in  any  detail  is  that  of  an  obsolete  author,  whose 
exposition  of  the  lloman  law  has  been  exploded  by  modern  science. 
After  this,  the  case  breaks  out  into  the  follwiing  vague  and  declama- 
tory statement,  not  of  what  the  law  is,  but  of  what  the  United  St-itf  s 
Government  desire  it  shall  be  understood  to  be : 

The  United  Stjites  nnderBtaud  that  the  diligence  which  U  palled  fur  liy  the  rules  «1' 
the  treaty  of  Washington  is  a  diif  diligence;  that  i»,  a  diligence  proiiortioned  to  the 
magnitude  of  the  subject  and  to  the  dignity  and  etrBiigtli  of  the  powBr  which  ia  to 
cxercieeit;  a  diligence  wliicli  shall,  by  the  nae  of  active  vigilance,  andof  all  tlie  other 
meaoa  in  the  povser  of  the  nontral,  through  all  stages  of  the  trnuaaction,  prevent  its 
Boil  from  being  violated;  a  diligence  that  shall  in  liVe  manner  det«r  designing  men 
from  committing  acta  of  war  on  tJie  soil  of  the  neutral  against  its  will,  and  thus  iKissi- 


i,  p.  473. 
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e  knowledge  of  aa  iatention  to  tommit  such  ai. ..,  ._ 

power  to  prevent  it. 

Hodiligeuce  short  of  this  ■would  be  "due;"  that  is,  eoinmemui-ale  witli  the  ftnergenes  or 
withthenmgHitudeofllwraiaHaofvegHgeaiK,  Uudcrstaudiiig  the  words  iu  tliis  sense,  tbe 
United  States  find  tliem  identical  witli  the  meaBiiru  of  dnty  which  Greitt  Biitain  had 
lirevioaslj  admitted.' 

This  is,  of  course,  to  beg  tUe  whole  question  in  dispute.  But  it  is 
obvious  that  a  matter  of  so  inucli  importance,  as  lying  at  the  very  root 
of  this  iaquiry,  requires  a  more  logical  and  precise  coasideratiou  tlian  the 
foregoing  rhetorical  statement  presents. 

The  jurists  of  the  seventeenth  century,  among  whom  Viniiins  occupies  a 
npmoM  or  iati,i,  protuinent  place,^  divided  the  diligoittia  aud  corresponding 
.  pj^jp^  ^^  j.jjg  Eomau  law  into  three  degrees.  Thus  we  have 
otlpa  lata,  levis,  levissima,  taking  the  intermediate  degree,  or  culpa  levis, 
as  being  the  absence  of  the  diligence  which  a  man  of  ordinary  pru- 
dence and  care  would  apply  in  the  management  of  his  own  affairs  in 
the  given  circumstances  of  the  case.  Thougli  attacked  by  Donellus, 
this  tripartite  division  of  diligence  anil  default  held  its  ground  among 
iuridieal  writers  for  a  considerable  time;  but  on  the  formatioa  of  the 
French  code,  the  practical  good  sense  of  those  by  whom  that  great  work 
was  carried  out,  so  visible  in  their  discussions,  induced  them  to  discard 
it,  and  to  establish  one  common  standard  of  diligence  or  care  as  appli- 
cable to  all  cases  of  civil  obligation,  namely,  that  of  the  "  bon  pere  de 
fiimille,"  the  "diligens  paterfiimilias"  of  the  lioman  digest.  Thecoiie 
Napoleon  has  been  followed  in  the  codes  of  other  countries.  Among 
others,  the  Austrian  code  has  lately  adopted  the  same  principle.' 

The  juridical  view,  too,  of  the  earlier  writers  was  not  destined  to  stand 
its  ground.  After  it  had  been  assailed  by  Thibaud  and  Von  Lohr,  Hass4, 
in  a  most  learned  aud  able  treatise,  "  Die  (Jalpa  des  romisehen  Bechts," 
tiiorouglily  exposcil  its  unsoundness,  aud  his  views  have  since  been  fol- 
lowed by  a  series  of  German  jurists,  including  Professor  Moinmsen  in 
his  well-known  work  "Beitrage  zum  Obligationsrecht."^ 

French  authors  have  for  the  most  part  taken  the  same  view.  Com- 
mentators ou  the  code,  Durantou,  Ducarroy,  Troploug,  and  lastly  M. 
Demolombe,  in  his  great  work,  the  "  Cours  du  code  civil,"  have  agreed 
that  there  can  only  be  one  standard  for  the  diligence  required  in  the 
af^irs  of  life,  where  the  interests  of  others  are  concerned,  namely,  that 
of  meu  of  ordinary  capacity,  prudence,  and  care. 

"Qti'est  ce  que  la  diligence  d'un  bou  piVe  de  families"  asks  M. 
Troplong :° 

C'est  la  diligencu  du  uelui  qui,  conimu  lo  dit  IIi^iuoueiiiH,  tient  lo  uiilieu  eiitre  I'avare 
aus  cent  jeux  et  Thomme  uOijlidBnt  et  dissipii.  Cost  duus  le  systbme  dout  M.  Ducar- 
roy est  I'organe,  et  que  j'adopte  pluiiiewout,  \a  diliijeuco  qu'uu  iudividn,  auasi  diljgent 
que  lea  homines  le  sent  ordiuairaiuBut,  apporte  h  U  eoaservatiua  da  oe  qui  lui  appar- 
tient.  Ou  voit  qu'en  oe  point  los  deux  tiyat&mc»  sd  reuooutreut.  ot  oondiiiscnt  a  uue 
iu6me  definition — c'est-a  dire, ::  co  juste  mflieu  qui  est  daus  la  nature  de  I'humanit^ 

"  The  only  thing  to  be  considered,"  says  Professor  Mommsen,  "  la 
whether  the  default  is  such  as  does  not  occur  to  a  diligent  fattier  of 
family  in  general."  "The  care  to  be  taken  is  ^|nalem  diJigens  pater- 
familias suis  rebus  adhibere  solet.'  " 


'  ITnited  States  Case,  \i.  Kt^. 

■  See  Comment.,  lib.  iii,  tit.  ,\v,  I>e  Cou 

'  See  "Allgein.  Bttigeil.  GesetKliuch, "  si 

'  Vol.  iii,  p.  360, 

'  "Code  tivil  expliqul!,"  vol.  i,  S  371. 
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After  distinguishing  between  eulpa  in  criminal  and  in  civi 
same  learned  writer  says : 


Tiiis  atarting-point  is  settlod  according  to  one  rule  fur'all  those  cases  in  wUlch  tliere 
exidbs,  nob  a,  simple  rusponsiUility  fur  doing,  (and  calpa  lata,)  but  wUero  cufj>a  is  to  be 
iiuputed;  culpa  being  admitted  in  tltoae  aaaea  where  the  conduct  fiiUa  sbort  of  the 
□leiuates  which  a  diligeaa  pater/amilias  ia  in  the  habit  of  ot>servluj>;  in  his  aifairs. 

Only  under  some  low  obligatory  oonditions  ia  a  decision  more  favorable  to  the 
debtoc  admissible,  in  ao  far  timt  in  theso  cases  he  is  ulluwod  to  excuse  himself  from  the 
iijspousihility,  by  pcouf  tiiat  in  his  own  aifairs  he  is  by  habit  eiiaaily  uejfligeut.' 

"  Theordinary  condnct  of  an  iuteUlgeut,  prudent,  and  carefal  Haus- 
vatcr,  of  a  '  bonus  et  diligens  paterfamilias,' "  says  Eivier  ia  tlie  Keehta- 
Sexicon  of  Holzoudorff,  "  affords  tlie  normal  measure  of  the  obligation  of 
diligence.  He  who  so  conducts  himself  is  iu  general  free  from  all 
reproacli.    If  he  acts  otherwise,  he  ia  in  culpa  and  responsible."^ 

"The  measure,"  says  Dr.  Windscbeid,  "by  which  to  determine 
whether  particular  conduct  is  oi)en  to  tlie  charge  of  negligence  or  not 
is  the  conduct  of  men  in  general."^ 

Professor  Ungcr,  in  his  "  System  des  osterreichischen  allgem.  Privat- 
rechts,"*  thus  writes  of  culpa  levis,  according  to  Austrian  law: 

Cnlpa  lerU  consists  in  the  omiaaion  of  that  care  which  an  attentive  and  judioiouB 
head  of  a  family  regiilariy  obsarvea,  (dUigeniia  diligeniU  patri^aMiliaa.)  The  want  of 
tiiia  care,  this  kind  of  culpa,  is  goneraUy  understood,  when  speaking  merely  of  over- 
Hight,  of  iiHlpa  simply.  The  ohaervanoa  of  a  higher  degree  of  care  than  this  is  not  re- 
quired; this  is  the  lijrhieBt  olfouae  for  which  a  luan  can  be  made  responsible;  a,calpa 
Iddsiilina,  going  beyond  enlpa  leeia,  does  not  e:£ist  either  according  to  ^neral  or  to  Aus- 
trian law.  The  aulpa  levU  forms  the  boundary  of  responaibility.  It  is  by  iteeU  omnia 
euipa;  on  thootharaiile  of  thia  limit  tjegina  the  province  of  aoctsienf,  for  which  the 
actors  are  not  luJId  liable. 

The  civil  code  treats  of  this  culpa  ieeif  iu  4  I'iSr,  where  it  states  the  highest  de- 
cree of  diligence  and  attention  reijiiirodto  bu  that  "  which  can  be  exeroised  by  ordinary 
capacities."  The  omission  of  this  care  forms  the  lightest  offnuse  fur  which  any  one 
tan  be  held  responsible.  By  the  diligence  and  attention  "  which  can  be  exercised  by 
ordinary  capacities"  must,  however,  be  nnderstood  what,  in  another  place,  the  code 
calls  the  attention  "of  a  trusty  and  diligent  head  of  a  family,"  the  care  "  of  a  good 
liuuseholder." 

Stubenranch,  in  his  commentary  oii  the  Austrian  code,  treats  the 
whole  subject  of  eulpa  wich  much  ability  aud  learning.  He  ends  by 
saying: 

It  is  to  be  assumed  that  every  man  whn  is  in  possession  of  his  faculties,  is  capable  of 
that  degree  of  diligeneu  and  attention  which  can  be  exercised  by  men  of  ordinary  ca- 
pacity. Whoever  by  the  absence  of  this  diligence  aud  care  causes  iiyury  to  another, 
i:icara  liability.* 

Mr.  Justice  Story,  with  the  good  sense  which  characterizes  his 
writings,  says : 

Common  or  ordinary  diligence  ia  that  degree  of  diligence  which  men  in  general  osert 
;:i  respect  to  their  own  concsroa.  It  may  be  said  to  be  the  common  pruiience  which 
i^ieu  of  business  and  heads  of  families  usnaUy  exhibit  in  aOairs  which  are  interesting 
til  them;  or,  as  Sir  William  jonea  haa  expreaaedit,  it  is  the  care  which  every  person  of 
tommon  prudence  and  capable  of  gjoverning  a  family  takes  of  his  own  concema.  It  is 
oliviona  cliat  this  is  adopting  a  very  variable  standard,  for  it  still  leaves  much  ground 
frir  doubt  as  to  what  Is  common  prndenoe,  and  who  ia  capable  of  governing  a  family. 
Tint  the  difficulty  is  intrinsic  in  the  nature  of  the  aubject,  which  admits  of  an  approxi- 
aiation  only  to  certainty.  ludeed,  whatis  common  orordinary  diligence  ia  more  a  liiat- 
ter  of  fa«t  than  of  law,  and  in  every  eommnuity  it  must  be  judged  of  by  the  actual 

'  "  Beitri^e,"  &c.,  vol.  iii,  j>.  360, 

^  ''Eeohtslexicon,"  vol.  i,  tit.  "Culpa." 

"Windacheid,  "Lehrbuch  des  Pandektenrechts,"  Baud  1,  p.  aS6. 

'VoLii,  p.  243. 

1  Stubenrauch,  "Comni.  Kum  allg.  iist.  B,  Oesetuhnch,"  pp.  1294-37. 
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state  of  societ.y,  the  habits  of  bnainesR,  the  general  usages  of  life,  and  the  changes;  as 
■well  as  the  institutiODB,  peonliac  to  the  afce.  So  that,  althongh  it  may  not  be  possible 
to  lay  dowu  any  yery  exact  rnle,  appUcaWe  to  all  times  and  all  cireumHtaneeB.  jet 
that  may  bo  said  to  be  eommon  or  ordinary  fiillgonoo  in  the  seuao  of  the  law  whioii 
men  of  common  prudence  generally  eKeroise  abont  their  own  affairs  in  the  age  and 
country  in  which  they  live.  It  will  thence  follow,  that  iu  different  times  and  in  diC- 
ferent  conntriea,  the  standard  Is  necessarily  variable  with  respect  to  the  facts,  although 
it  may  be  uniform  with  respect  to  the  principle;  eo  that  it  may  happen  that  tlie  same 
acta  which,  in  one  country,  or  in  one  age,  may  be  deemed  negligent  acts,  may,  at  an- 
other time,  or  in  another  country,  bo  justly  deemed  an  exercise  of  ordinary  diligence. 

What  is  nauallydonobyprndont  men  in  a  particular  country  in  respect  to  things  of 
a  lihe  nature,  whetherit  he  more  or  less,  in  point  of  diligence,  than  wliat  is  exacted  ii; 
aiiotltev  country,  Ticcomcs  in  fact  the  geuor^  measure  of  diligence." 

The  snine  standard  is,  in  practice,  applied  in  the  English  law.  The 
older  authorities,  indeed,  speak  of  three  degrees  of  negligenci?, 
and  of  "gi'oss"  negligence  as  being  necessary  in  some  cases 
to  found  liability ;  but  the  tendency  of  modern  decisions  has  be^n  to 
apply  in  all  cases  the  sound,  practical  rule  that  in  determining  the  ques- 
tion of  negligence,  the  true  test  is  whether  there  has  been,  with  refer- 
ence to  the  particular  snbjeet-matter,  that  reasonable  degree  of  diligence 
and  care  which  a  man  of  ordinary  prudence  and  capacity  might  be  ex- 
pected to  exercise  in  the  same  circnmstauces,  (See  what  is  said  by  Tin- 
dal,  L.  0.  J.,  in  Vaughan  vs.  Menlow,  (3  IJ.  S.  0.,  475  ;)  by  Tarke,  B., 
in  Wyld  vs.  Pickford,  (S  M.  and  W.,  4«1 ;)  by  Cresswell,  J.,  in  Austin 
vs.  Manchester,  Slieffield  and  Lineolnshiro  Sailway,  (10  C,  B.,  454 ;)  and 
by  Eolfe,  B.,  in  Wilson  vs.  Brett,  (11  M.  and  W.,  115.) 

While,  however,  I  thns  seek  in  the  writings  of  jurists,  and  the  law  o! 
different  nations,  some  standard  for  the  measure  of  diligence,  I  readily 
concede  that  the  application  of  that  standard  must  depend  on  the  cir- 
cumstances of  each  individual  ease,  and  on  the  view  which  the  judge 
may,  in  his  conscience,  form  of  how  far  the  conduct  of  the  individual 
complained  of  may  or  may  not  have  been  that  which  ordinary  prudence 
and  sense  of  duty  would  have  prescribed.  I  entirely  agree  with  what 
is  said  by  the  learned  editors  of  Zanliariie's  "  Droit  civil  fran^ais,"  or. 
article  1137  of  the  French  code ; 

L'article  1137  so  resume  on  un  coaseil  anx  jnges  de  n'avotr  ni  trop  do  rigneur  i.i 
trop  d'intlnlgenoe,  ot  do  iie  demander  au  dijbitear  que  Ics  soins  laisonnablement  dfis  h 
la  ^osc  qu'il  est  charge  de  conserver  on  de  fairo,  soit  &  raison  de  sa  nature,  soit  il  ral- 
Hon  des  oirconstances  varialiles  ii  I'iufiui  qni  modiiient  son  obligatiou  pour  la  rendre 
on  plus  liirgo  on  plus  fitroite.'' 

What  is  hero  said  by  the  learned  editors  of  Zacharia;  appears  to  me 
to  afford  the  tnie  criterion.  It  is  for  the  judge  to  determine,  according 
to  the  beat  of  bis  judgment,  with  reference  to  the  facts  of  the  particular 
case,  and  with  reterence  to  the  thing  to  be  done  or  left  undone,  whether 
what  has  been  done,  or  left  nudone,  as  the  ease  may  be,  has  been  what 
conld  reasonably  and  justly  have  been  expected  from  a  person  of  ordi- 
nary capacity  and  prudence  in  the  affairs  of  life.  More  than  this  is  not 
to  be  expected. 

I  have  cited  these  authorities  because,  in  the  absence  of  any  reference 
„„,  rriicin'"  .D-  to  the  question  of  diligence  among  writers  on  international 
ti«d»enveip™ni.  ]5^^  it  seems  to  me  that  the  principle  that  jirevails  as  to 
men's  conduct  in  the  affairs  of  life  may  by  analogy  be  well  applied  to 
the  discharge  of  its  duties  by  a  government.  Applying  this  standard, 
one  nation  has  a  right  to  expect  from  another,  iu  the  fulfillment  of  ilA 

'  Story  on  Bailments,  {  14. 

^Zachariie,  "Droit  civil  Itancais,"  edited  by  SIM.  iStts-id  awil  Vergi'.  yd,,  iii,  p.  400. 
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international  obligations,  the  amountof  diligence  which  may  reasonably 
be  expected  from  a  well-regulated,  wise,  and  conscieutions  government, 
according  to  its  institutions,  and  its  ordinarv  mode  of  coudneting  its 
affairs ;  but  it  has  no  right  to  expect  more.  The  assertion  of  the  obli- 
gation of  a  neutral  government,  as  stated  in  the  American  case,  that 
"  the  diligence  is  to  be  proportioned,"  not  only  to  "  the  magnitude  of 
the  subject,"  but  also  to  "  the  dignity  and  strength  of  the  power  which 
is  to  execute  it,"  as  though  there  could  be  one  measure  of  diligence  for  a 
powerful  state,  and  another  for  a  weak  one — a  diligence  "  which  shall 
prevent  its  soil  from  being  violated  "—which  "shall  deter  designing 
men,"  &c. — thus  making  the  neutral  goveniment  answerable  for  the 
event— and  "which  prompts  to  the  most  energetic  measures"— appears 
to  me  much  too  extensive,  and  altogether  inadmissible. 

The  diligence  required  of  a  government  to  jirevent  infrac-     ^^^  .   ^  ^^ 

tions  of  neutrality  may  relate  (I)  to  tlie  state  of  its  mnnici-      " "" 

pal  law  ;  (2)  to  the  means  ])os.sessed  by  it  to  pre\-ent  such  infractions : 
(3)  to  the  diligence  to  be  used  in  the  application  oi  such  means  to  the 
end  desired. 

As  to  the  law,  the  subject  may  be  divided  into  the  prohibitive  hsw,  or, 
aa  it  is  termed  in  the  American  case,  the  punitive  law,  and  i.™* 

the  preventive  law — that  is,  the  law  whereby  the  government  is  armed 
with  the  power  and  means  of  prevention. 

As  regards  the  prohibitive  or  punitive  law,  no  diiHculty  can  arise.  It. 
is  plain  that,  to  satisfy  the  exigency  of  due  diligence,  and  to  escape  lia- 
bility, a  neutral  government  must  take  care,  not  only  that  its  municipal 
law 'shall  prohibit  acts  contravening  neutrality,  but  that  the  law  shall 
be  upheld  by  the  sanction  of  adequate  punishment — that  is  to  say,  of 
such  as  may  reasonably  be  expected  to  deter  persons  i'rom  offending 
against  it. 

As  regards  the  preventive  law,  doubtless  a  government  should  bt^ 
armed  by  law  with  power  to  prevent  an  infraction  of  the    „,.,„,  „  ji,(^„.  „, 
law,  when  it  tnows,  or  has  reasonable  ground  to  belie^^e,  ""-"""••^ 
that  such  infraction  is  about  to  take  place. 

But  when  we  come  to  the  question  of  the  means  whieli  by  law  should 
be  placed  at  the  disposal  of  the  government,  difficulties  of  a  very  for 
midable  character  immediately  present  themselves. 

The  more  despotic  and  unlimited  the  power  of  a  government,  themoni 
efficacious  will  be  the  means  at  its  command  for  preventing  acts  whicb 
it  is  desired  to  prevent. 

Is  this  a  reason,  in  a  country  where  absolute  and  unlimited  power  is 
unknown,  where  every  power  is  exercised  in  subordination  to  the  law, 
and  where,  for  any  interference  by  the  government  with  the  rights  of 
person  or  i)roperty,  redress  may  immediately  be  sought',  for  investing 
the  executive  with  an  absolute  and  irresponsible  power,  at  variance  with 
the  whole  tenor  and  spirit  of  the  national  institutions,  in  order  to  pro- 
tect a  belligerent  from  the  possibility  of  injury  from  a  violation  of  neu- 
trality t 

Again,  a  nation  has  a  system  of  procedure  which  is  in  harmony  with 
its  institutions,  and  with  which  it  is  satisfied.  According  to  that  system, 
jiersons  against  whom  the  law  is  to  be  put  in  force  cannot  be  subjected 
to  be  interrogated  in  order  to  establish  their  criminality.  Proof  must 
first  be  produced,  from  whicb,  while  it  remains  unanswered,  a  presump- 
tion of  guilt  arises,  before  they  can  be  called  upon  for  a  defense.  Be- 
cause a  different  system  might  be  more  efficacious  in  enabling  the  gov- 
ernment to  establish  a  case  for  confiscating  a  suspected  vessel,  for  the 
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protection  of  a  belligerent,  is  the  legislature  called  upon  to  chmis-e  tlie 
law  because  other  nations  become  involved  in  war  I 

Again,  the  government  of  a  country  has  been  carried  on  for  years  ac- 
cording to  an  established  system  of  official  routine.  This  system  may 
be  somewhat  complicated,  and  may  render  the  action  of  the  executive 
less  speedy  than  it  might  otherwise  be.  But  it  is  safe,  and  has  been 
foand  to  work  sufficiently  well  in  carrying  on  the  affairs  of  the  nation 
at  home  and  abroad.  Because  a  more  rapid  and  a  more  direct  action  on 
the  point  to  be  reached  might  be  obtained  by  a  simplification  of  the 
official  machinery,  is  a  government  to  be  held  guilty  of  negligence,  be- 
cause, not  foreseeing  what  was  about  to  happen,  it  had  not  altered  its 
ministerial  arrangements  accordingly  1 

A  government,  in  all  matters  involving  legal  consideration,  is  in  the 
habit  of  consulting  and  acting  under  the  advice  of  lawyers  specially 
appointed  to  advise  it.  The  purpose  is  the  laudable  one  of  insuring  the 
perfect  legality  of  the  proceedings  of  the  government;  but  this  advan- 
tage necessarily  involves  some  loss  of  time,  during  which  the  action  of 
the  executive  is  for  the  raoment  suspended.  Is  this  practice  inconsist- 
ent with  the  diligence  required  of  a  neutral  government !  Honestly 
intending  to  do  what  was  right,  is  it  to  be  held  responsible  because  a 
vessel  equipped  for  war  has  taken  advantage  of  sucti  a  delay,  though 
perhaps,  in  the  particular  instance,  accidentally  prolonged  1 
'  I  can  only  answer  these  questions  in  the  negative.  I  do  so  on  the 
ground,  as  to  some  of  them,  that  they  are  things  which  no  government 
could  reasonably  be  asked  to  do ;  as  to  all,  that  they  were  not  such 
things  as  a  government  of  ordinary  prudence  and  sagacity,  carrying  oa 
its  afEiirs  in  the  usual  way  in  which  the  affairs  of  governments  are 
carried  on,  could  have  foreseen  the  necessity  of  providing  for. 

Passing  from  the  law,  and  the  means  which  the  law  should  i)!ace  at  the 
Artion  ot  !»«.o-  disposal  of  a  government,  to  enable  it  to  repress  intended 
"""'■  violations  of  neutrality  on  the  part  of  its  subjects,  to  the 

action  of  the  government  in  the  use  of  such  means,  it  seems  to  me  that 
two  things  are  incumbent  on  a  government : 

1st.  That  it  sliall  use  due  diligence  to  inform  itself,  by  the  use  of  the 
means  at  its  disposal,  whether  a  violation  of  the  law  is  about  to  be  com- 
mitted ;  and, 

2d.  That,  being  satisfied  of  the  fact,  it  shall  use  due  diligence  in  ap- 
plyingits  means  and  power  of  prevention. 

These  conditions  honestly  and  bona  Jide  satisfied,  no  go^■ernment,  as 
it  seems  to  me,  can  be  held  liable  for  the  acts  of  it-s  subjects,  but  such 
acts  must  be  deemed  to  be  beyond  the  reach  of  any  control  which  it  can 
reasonably  be  expected  to  exercise. 

But  here  questions  of  great  importance,  and  of  equal  diffienlty,  pre- 
sent themselves : 

(1.)  Is  a  government,  intending  faithfully  to  discharge  Its  duty 
toward  smother  government,  to  be  held  responsible  for  a  mere  error  of 
judgment  1  As,  for  instance,  in  thinking  a  vessel  not  liable,  in  point 
of  law,  to  seizure,  when  in  fiict  she  was  so ;  or  in  thinking  the  evidence 
in  a  particular  case  insufficient  when  it  was  sufficient. 

(3.)  Is  a  government  wanting  in  due  diligence  if  it  declines  to  seize  a 
vessel  at  the  instance  of  a  belligerent,  when  properly  satisfied  that, 
though  there  may  be  circumstances  of  a  suspicious  character,  the  only 
evidence  which  can  be  adduced  will  not  justify  the  seizure  before  the 
law,  and  that  the  vessel  will  therefore  be  released  ? 

(3.)  Having  seized  a  vessel,  and  brought  the  matter  before  the  proper 
legal  authority,  is  a  government  to  be  held  responsible  because,  through 
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some  mistrJike  of  the  court,  eitlier  of  law  or  fact,  there  lias_bewi  a  mis- 
carriage of  justice  J 

(4.)  Is  it  to  be  answerable  for  accidental  delay,  through  whicli  an  op- 
portimit5'  becomes  afforded  to  a  vessel  to  erade  the  eventual  decision  of 
the  government  to  seize  herf 

(5.)  Is  a  government  to  be  held  responsible  for  error  of  judgment  in 
its  subordinate  officers,  especially  when  these  officers  arc  at  great  dis- 
:;ance,  and  uot  acting  under  its  immediate  control  ?  Is  it,  under  such 
circumstances,  to  be  auswerable  for  their  possible  negligence,  or  even 
for  their  niiseouduet  T 

These  are  matters  of  infinite  importance  to  neutral  uatioiis,  wLo  may 
iie  di'awn  within  the  vortex  of  wars  in  which  they  have  no  concern^  if 
they  are  not  only  to  be  harassed  and  troubled  by  the  demands  and  im- 
portunities of  jealous  and.  angry  belligerents,  but  are,  in  addition,  tx>  be 
held  responsible — to  tlie  extent,  perhaps,  of  millions — for  errors  of 
judgment,  accidental  delay,  judicial  mistake,  or  misconduct  of  sub- 
ordinate officers,  acting  not  only  without  their  sanction,  but  possibly 
in  direct  contravention  of  their  orders. 

We  are  not  informed  whether  the  two  governments  have,  in  compli- 
ance with  the  pledge  contained  in  the  treaty  of  Washington,  iovited 
other  nations  to  adopt  its  rules ;  bnt  if  it  is  to  be  established  that  these 
rules  carry  with  them  a  liability  so  extensive,  I  should  very  much  doubt 
ivhether  such  an  invitation,  if  made,  would  lie  attended  with  much 
;iuceess. 

Any  decision  of  this  tribunal  founded  on  such  a  liability  would  have 
..ho  effect,  I  should  imagine,  of  malting  maritime  nations  look  upon  bel- 
ligerent powers  with  very  considerable  dread. 

It  is  to  be  remembered  that  a  government  cannot  be  taken  to  guaran- 
:^eethe  event;  in  other  words,  to  beanswerableatallhazardsaud  under 
all  circumstances  for  a  breach  of  neutrality  by  a  subject,  if  it  occurs.  la 
spite  of  the  law,  and  of  the  vigorous  administration  of  the  law,  offenses 
will  take  place,  and  neither  at  home  nor  abroad  can  rulers  be  held,  under 
all  circumstances  answerable  to  those  who  suftfer  from  tliem.  AU  that 
can  he  expected  of  the  government  of  a  country  is  that  it  shall  possess 
reasonable  means  to  prevent  offenses,  and  use  such  means  honestly  and 
diligently  for  the  benefit  of  those  who  are  entitled  to  its  protection. 
The  terms  of  the  treaty,  which  require  no  more  than  "due  diligenccj" 
exclude  al!  notion  of  an  absolute  unconditional  responsibility.  This  is 
evidently  the  meaning  of  an  observation  of  the  British  counsel  at  the 
close  of  the  fifth  section  of  his  argument  on  "due  diligence,"  which 
the  president  of  the  tribunal  appears  to  have  found  some  difficulty  in 
understanding. 

This  being  so,  1  have  some  difficulty  in  saying  that  a  government  act- 
L!ig  in  good  faitli,  and  desiring  honestly  to  fulfill  its  obliga-  ^^^^  ^^  „d,ment. 
tions,  can  be  held  liable  for  errors  of  judgment,  unless,    ""' °  '" 
indeed,  these  are  of  so  patent  a  character  as  to  amount  to  crassa  veg- 
iigmtia. 

Prolonged  and  unnecessary  delay  is,  in  the  very  nature  of  things,  in- 
compatible  with  diligence.     Bnt  delay,  within  reasonable 
limits,  honestly  intended  for  the  Investigation  of  facts  or  ""''" 

the  due  consideration  of  the  proper  course  to  be  pursued,  is  uot  so.  De- 
lay arising  simply  from  accident  ought  not  to  be  imputed  as  negligence. 
Accident  can  never  be  made  the  ground  of  an  imputation  of  negligence, 
though  it  may  found  a  legal  claim  where  a  party  is  in  mora. 

As  regards  the  seizure  of  a  vessel  under  the  foreign-enlistment  act, 
with  a  knowledge  that  the  evidence  would  be  insufficient  to    -"i.^^'  .^si.. 
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justify  it,  I  hold  tliaC  such  a  seizure,  ■whether  for  the  purpose  of  furthei'- 
ing  the  euds  of  a  belligereDt,  or  becanse  some  suspicion  might  attach  to 
the  vessel,  wonld  have  been  nnjustiflable  both  in  policy  and  principle. 
Tor  no  gOTeriiment  can  be  called  npon  to  institute  legal  proceedings 
under  sueU  eireuiustanees.  Every  government  prosecution  which  ends 
in  failure,  is,  in  itself,  productive  of  mischief.  It  lessens  the  authority  of 
the  executive  by  making  it  appear  to  have  acted  harshly  and  unjustly, 
and  creates  sympathy,  perhaps  unmerited,  for  parties  against  whom  its 
efforts  have  been  directed,  and  who  have  escaped  from  its  pursuit.  It 
impairs  the  authority  of  the  law  by  leading  to  the  belief  that  it  may  be 
infringed  with  impunity,  thereby  holding  out  encouragement  to  crime. 
A  gOTerumeiit  would  be  acting  in  violation  of  the  spirit  of  the  constitu- 
tion, as  well  as  against  law  and  right,  if  it  seized  a  vessel,  the  property 
of  a  subject,  unless  it  believed  such  vessel  to  be  justly  and  legally  liable 
to  condemnation  on  legal  and  snfticient  proof.  Moreover,  snch  a  pro- 
ceeding would  be  useless  as  well  as  arbitrary.  The  government  woald 
be  unable  to  defer  indefinitely  the  decision  of  the  question,  but,  on  the 
contrary,  would  be  bound  to  submit  the  c^isc  to  the  proper  ti'ibunal  at 
the  earliest  practicable  moment'.  In  the  case  supposed,  tin?  result  would 
necessarily  be  that  the  vessel  must  be  released  and  allowed  to  depart 
unmolested. 

It  must  be  borne  in  mind  that  the  British  government  pos«*ssos  no 
despotic  or  arbitrary  power.  It  could  neither  sissume  uor  exercise  snch 
a  power,  even  to  protect  a  belligerent  or  maintain  its  own  neutrality. 

As  regards  any  miscarriage  of  justice iu  matters  within  the  sphere  oi 
j„oi™j  ,.,]«r=,.  the  municipal  law,  it  appears  to  me  utterly  ont  of  the  ques- 
'"^  tion  to  hold  that  a  goveniment,  having  done  what  in  it  lay, 

as  by  seizing  a  vessel  and  bringing  it  properly  before  the  comi>eteut 
cour^  can  be  Iield  liable  because,  through  some  miwtalto  or  accident, 
justice  may  have  been  defeated. 

A  breach  of  the  law  having  been  committed  in  the  equipping  or  arm- 
ing of  a  vessel  for  belligerent  purposes,  ail  that  the  government  could 
do,  under' the  foreign-enlistment  act,  was  to  seize  the  delinquent  vessel, 
and  bring  it  into  a  proper  court  for  condemnation.  This  done,  and  the 
evidence  of  the  facts  in  such  a  case  having  been  submitted  by  ttie  public 
prosecntor  to  the  court,  the  functions  of  the  government  are  at  an  end. 
It  can  do  no  more.  Tlie  rest  is  with  the  law,  lu  Kngland,  in  America, 
in  every  weil-constitnted  and  well-regulated  state,  tlie  executive  and 
judiciary  powers  are  separated  by  a  broad  and  impassable  barrier. 
There  is  no  authoiity  in  the  state,  however  high,  that  would  venture  to 
interfere  with  the  discharge  of  the  judicial  office.  It  wonid  be  conaid 
ered  a  violation  of  the  most  sacred  principles,  and  an  outrage  on  al! 
propriety,  to  seek  to  control,  or  even  to  influence,  directly  or  indirectly. 
the  decision  of  a  judge,  even  of  the  most  inferior  tribunal. 

This  being  so,  the  government  of  a  neutral  cannot  justly  or  reason- 
ably be  held  responsilile  for  all  the  mischief  which  a  vessel,  equipped  in 
violation  of  its  law,  may  do  throughout  the  course  of,  possibly,  a  pro- 
tracted war  because  a  suit  which  it  has  properly  instituted  fails  through 
a  mistake  of  the  judge.  To  decide  in  the  affirmative  would  be  to  estab- 
lish a  rule  hitherto  unknown,  and  calculated  to  impose  on  neutral  states 
a  degree  of  responsibility  altogether  unprecedented  and  unheard  of. 

As  regards  liability  for  the  acts  or  omissions  of  subordinate  officers, 
ui^im,  b,  MS  it  seems  to  me  that,  while  a  government  may  properly  be 
or  .,ibmiii™,M,  iiQia  responsible  for  what  is  done,  or  omitted  to  be  done,  by 
its  orders  or  under  its  bwn  immediate  control,  it  would  be  most  unreas- 
onable to  hold  it  answerable  for  the  acts  or  negligences  of  subordinates, 
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-lb  all  events,  ;iii!o3S  it  al'tbrward  ratifies  ami  uilupts  what  lii>?se  may 
iiave  doiie. 

lu  the  raatt-er  of  iiivil  rights  imliviiluals  may  be  liablu  for  the  iiegli- 
.;ieiice  of  those  t^>  whom  they  deptite  the  conduct  of  their  affairs;  but, 
^-ousideriug  the  complieatod  machiuery  of  political  govetiimeut,  especi- 
.i.'ily  when  distant  colonies  aud  dupeudeucies  are  coucerned,  and  the 
I'-oiisequeut  necessity  of  einployiug  siibordiuate  officers,  it  would  be 
unreasonable  itnd  unjust  to  hold  that  the  negtigeiiee  of  a  subordinate, 
jiiore  especially  from  mere  error  of  judgment  'is  for  inat-ance,  in  allowing 
;i.  vessel  to  take  too  much  coal,  was  t  want  ot  *  due  di!ij;ent  on  the 
[nirt  of  the  government,  for  which  it  <  1 1  lustlj  be  held  1  ibU 

The  following  passage  from  the  British  Countei  (  ise  su  n  i  p  m  w  <  U 
the  different  sides  of  this  (question,  th  it  I  h  ii  >t  h  s  t  ite  to  pi  1 1 1  e  t 
■M.  length : 

Tlirtt  iliia  (lili{;eiii!e  reriuirBs  a  ijovBruiiieut  to  lso  i  f 
(xmieiou  tiiie  iu  oue  suuse,  talHS  lu  auother;  tlue  t  t 
iiound  to  exBit  hotieatly  aud  with  refutuunible  ca  e  an  I 
.4^1 ;  false,  imprnuticalile,  aaH.  absurd,  if  it  lueauH  tli  t 
}>osMibli)  to  hSiow  that  an  honr  has  been  lost  wli  uU  i  i^ 

duutol  dtilay  iuDnrreil  which  luij^lit,  by  the  utmost  tut  i   ii  1         u 

nil  at  an  espmlieiit  which  might  have  Biiuuueded  his  uut  buu     ti  ul     l\    i  uimua    t 
rtbtaiuing  information  which  arc  debmod  unworthy  oi 
t.i) ;  ur  tiiat  the  exortioim  of  an  officer  or  Hcrv ant  of  ^o  e 
to  the  utmost  limit  of  Jtis  phyuioal  oapaoitf . 

Nor  oau  we  fiiil  to  observe  that,  in  proportion  as  \t  e  extend  the  duty  ot  pro\  ention 
iTtcnmbent  on  nentrul  ^overnmciits,  from  hostile  enterprises  which  are  open  aud  Ha- 
,j;raut  to  oots  of  a  more  doubtful  character  which  borderou  the  hne  betwixt  the  lawful 
iijid  the  uulawful,  it  bccomcn  more  and  more  diffiouU  to  oxiict  from  the  neutral,  in  the 
{itrformance  of  that  duty,  peculiar  and  extraordinary  yi^ianoe  and  activity.  The 
>liity  of  preventing  the  open  assembling  within  neutral  territory  of  an  armed  hostile 
expedition  aj;'^'"^*'  '■'  neighboring  country  is  plain  and  obvious,  aud  requires  only  a 
prompt  exerciHe  of  adeiinate  force.  But  it  is  otherwise  when  we  uoiae  to  acts  of  a 
dilfisrent  olass,  the  criminality  of  which  depends  on  a  latent  intention ;  such,  for  exam- 
)>le,  as  the  more  procuring  for  bisltigerent  piiriioseB  firom  the  yards  of  a  neutral  ship- 
builder, whose  ordinary  business  it  is  to  build  ships  of  all  kinds  for  custoniors  of  all 
n^ittous,  a  vessel  with  some  Dpecial  adaptation  fur  war.  '  There  is  nothing  in  the  reto- 
tiuu  of  a  neutral  to  a  belligerent  to  oa^t  on  the  former  the  duty  of  exercising  within 
liis  own  territory  a  constant  and  minute  espionage  over  ordinary  transnotioua  of  com- 
iiiurce  fm  the  protection  of  the  latt«r.  This  relation,  always  onerous  to  the  neutral,  is, 
:it  the  same  time,  it  must  be  I'emembered,  purely  involuntary  on  his  part.  It  is  forced 
nil  him  by  the  ((niirrels  of  his  neighbors  in  which  he  Las  uo  cuucor;!,  or  by  their  inter- 
nal iliscords  when  those  discoiils  break  out  into  civil  war. ' 

While  I  readily  admit  that  the  measure  of  diligence  whtcli  a  govern- 
ment applies  to  the  affairs  it  lias  to  administer,  if  tlio  ordinary  course 
i)f  its  administration  is  negligent  and  imperfect,  is  not  necessarily  to  be 
'.aken — any  more  than  it  would  be  in  the  case  of  an  individual — as  the 
iueasure  of  diligeneo  which  it  is  to  apply  in  the  discharge  of  iuterna- 
tiimal  obligations,  yet  credit  should  be  given  to  a  government  for  a 
j'roperly  diligent  discharge  of  public  duty. 

Furthermore,  if  a  given  law  and  a  iiarticular  system  of  administra- 
r,io»  have  been  found  by  practical  experience  autticient  to  protect  the 
interests  of  the  government  in  the  important  matter  of  the  public  reve- 
nue, and  also  to  insure  the  observance  of  ueufcral  duties  on  the  occasion 
i)f  all  former  wars,  surely  it  is  highly  unreasonable  anil  unjust  to  con- 
demn the  whole  system  as  defective,  and  the  government  as  negligent, 
ior  not  having  amended  it  in  anticipation  of  future  events. 

1 1  must  not  be  forgotten  that,  since  the  passing  of  the  British  statute, 
wars  have  occurred  in  all  parts  of  the  world,  but  uo  complaints  of  the 
violation  of  that  statute  have  occurred  till  American  citizens  had 
■■■ecourse  to  new  modes  of  defeating  or  evading  it, 
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Such,  in  my  opinion,  are  the  principles  by  which  we  should  be  guided 
in  deciding  whether  Great  Britain  has  or  has  not  failed  to  satisfy  the 
requirements  of  dne  diligence.  I  proceed  to  apply  them  to  the  diftfereiit 
heads  of  complaint  preferred  by  the  United  States. 

One  main  head  of  complaint  on  their  part  is  that  the  municipal  law 
MMiciwi  u.  of  of  Great  Britain,  as  contained  in  the  foreign-etdistment 
fl™iB.>»in.  act,  was  insnfflcieut  to  enable  the  British  government  to 

enforce  the  observance  of  the  duties  of  neutrality  by  its  subjects.  We 
have  first  a  general  condemnation  of  English  acts  of  Parliament. 
"  English  acts,"  we  are  told,  "  are  so  overloiKled  with  a  mass  of  plirases, 
alike  unprecise  and  confused,  with  so  much  of  tedious  superfluity  oi: 
immaterial  circumstances,  as  if  they  were  specially  designed  to  give 
scope  to  bar  chicanery,  to  facilitate  the  escape  of  offenders,  and  to 
embarrass  and  confound  the  officers  of  the  go\-eriiment  charged  with 
the  administrdtion  of  law.  Snch,  indeed,  has  been  the  ordinary  com- 
plexion of  the  legislation  of  Great  Britain,  and  this  style  of  complex 
verbosity  of  legislation  has  unhappily  been  trausmitte*!  to  the  United 
States."  But  then  we  have  the  satisfaction  of  learning  that  "there  it 
begins  to  encounter  steady  efforts  of  reformation,  which  are  eonspicuons 
in  the  legislation  of  many  of  the  American  States.' 

Of  the  foreign-enlistment  act  wo  are  told  that  "its  practical  ineffi- 
ciency was  glaringly  apparent  on  the  face  of  all  the  relative  diplomatic 
correspondence  between  Great  Britain  and  the  United  States." 

That  it  was  "  valueless,  except  as  oecasion  should  arise  to  make  it 
serve  as  a  pretext  to  cover,  in  dijilomatic  communication  with  other 
governments,  indifference,  unfriendly,  or  hostile  animus  on  the  part  «l 
some  British  minister." 

British  ministers  are  represented  as  "floundering  along  in  the  flat 
morass  of  the  meaningless  verbosity  and  confused  circumlocution  of  an 
act  of  Parliament."  They  are  represented  as  having  been  "compelled 
to  drift  into  the  condition  of  foreign  war  nither  than  break  free  from 
the  entanglement  of  the  cobweb  meshes  of  that  act." 

It  strikes  me  that  those  who  address  us  in  this  strange  style  must 
suppose  na  to  be  ignorant  that  the  English  act  of  1819  was  framed  on 
the  model  of  the  American  act  of  ISIS ;  that  it  is,  in  the  main,  identien) 
in  language,  and  is,  in  one,  and  that  an  important  particular,  more 
stringent  than  its  predecessor. 

The  English  act,  in  the  part  of  it  with  which  we  are  concerned,  makes 
it  an  offense  to  "equip,  furnish,  fit  out,  or  arm,  within  the 
jwi.:i-™ii.tiiwnt  Uiiitetj  Kingdom  or  the  Queen's  dominions,  without  the 
royal  license  first  obtained,  any  ship  or  vessel,  with  the  in- 
tent, or  in  order  that  such  ship  or  vessel  shall  be  employed  in  the  sei- 
vice  of  any  foreign  prince,  state,  or  potentate,  or  of  any  foreign  colony, 
province,  or  part  of  any  province  or  people,  or  of  any  person  or  persons 
exercising  or  assuming  to  exercise  any  powers  of  government  in  or  over 
any  foreign  state,  colony,  province,  or  part  of  any  province  or  people, 
as  a  transport  or  storeship,  or  with  intent  to  cruise  or  commit  hostili 
ties  against  any  prince,  &c.,  &e.,  with  whom  the  Queen  is  not  at  war." 
To  attempt  to  equip,  &c.,  any  such  ship  or  vessel  with  a  like  intent,  or 
to  procure  it  to  be  done,  as  well  as  knowingly  to  aid  and  assist,  or  be 
concerned  in  so  doing,  is  equally  made  an  oftfense.  The  penalty  at- 
tached to  the  offense  is  fine  and  imprisonment,  or  either  of  them,  at  the 
discretion  of  the  court,  and  the  forfeiture  of  the  vessel,  with  all  its  ac- 
cessories, and  of  all  materials,  arms,  ammunition,  and  stores  which 
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may  be  found  on  board,  on  tlie  vessel  being  prosecuted  and  condemned ; 
suet  prosecution  and  condemnation  being  directed  to  be  bad  "in  like 
naaoner,  and  in  sucli  courts,  as  ships  and  vessels  may  be  prosecuted  and 
condemned  for  any  breach  of  the  laws  for  the  protection  of  the  revenues 
of  customs  and  excise,  or  of  the  laws  of  trade  and  navigation." 

So  much  for  the  prohibitive  or  punitive  part  of  the  law.  The  pre- 
ventive part  consists  in  a  provision  that  the  ship  or  vessel 
may  be  seized  by  any  officer  of  Her  Majesty's  customs  or  pr«,.,Ti™  i... 
excise,  or  any  officer  of  the  royal  navy,  who  is  by  law  em- 
powered to  make  seizures  for  any  forfeiture  incurred  under  the  revenue 
laws,  or  laws  relating  to  trade  or  navigation,  within  the  limits  of  their 
parHcnlar  jurisdictions. 

On  comparing  the  enactment  relating  to  the  fitting  out  of  siiips  with 
the  corresponding  enactment  of  the  American  statute,  it 
will  be  found  that  the  English  act,  on  which  so  much  vitu-  af^™';,"^^  *■" 
perative  criticism  has  been  lavished,  is,  in  fact,  as  regards 
the  equipment  of  vessels,  more  comprehensive  and  effective  than  the 
former.  For,  while  the  English  statute  makes  it  an  offense  to  equip  or 
arm,  in  the  disjunctive,  by  the  American  statute  the  offense  consists  iu 
lilting  out  and  arming,  iu  the  conjunctive,  thus  bringing  the  vessel  a 
stage  furthei'  on  towaid  belligerent  completion  before  the  law  can  in- 
terpose. 

It  is  true  that  the  judges  in  the  court  of  excher|uer  having  been 
divided  iu  opinion,  in  the  ciise  of  the  Alexandra,  as  to  whether  the  arm- 
ing of  a  vessel  was  not  necessary  before  the  intent  that  she  should  be 
employed  for  belligerent  purposes  conld  be  inferred,  the  result  in  that 
ease  was  that  the  more  comprehensive  enactment  of  the  English  statute 
failed  ill  Ha  effect.  But  when  it  is  said,  in  somewhat  strong  language, 
tSiat  the  effect  of  the  decision  in  the  Alexandra  case  was  to  "  emascu- 
late" the  English  statute,  it  mnst  be  observed  that,  if  such  was  the  case, 
the  effect  was  only  to  reduce  the  English  act  to  the  condition  in  which 
tlie  American  statute  had  been  from  its  birth.  I  think  it  unnecessary, 
tm  Uie  present  occasion,  to  express  any  opinion  on  tlie  question  on 
which  the  judges  of  the  court  of  exchequer  were  divided.  I  will  only, 
in  passing,  repeat  my  conviction  that  neither  the  American  nor  the 
English  statutes  were  ever  intended  to  interfere  with  the  execution  of 
orders  from  belUgerenta  by  American  or  British  shipbuilders,  but  sim- 
ply to  prevent  the  ports  of  the  respective  countries  fi-om  being  used  for 
titting  out  privateers,  or  being  made  the  base  of  hostile  expeditions. 
But  the  distinction  between  equipping  and  arming,  and  equipping  with- 
out arming,  is  immaterial  for  the  present  purpose  j  for,  in  point  of  fact, 
that  distinction  never  created  any  difBculty  in  the  action  of  the  British 
government.  In  the  eases  both  of  the  Florida  and  the  Alabama,  the 
only  question  on  which  the  action  of  the  government  was  arrested  was 
as  to  the  sufficiency  of  the  evidence  of  the  vessel  being  intended  for  the 
service  of  a  belligerent- 

Biit  it  is  with  reference  to  the  preventive  powers  conferred  on  ttie 
Executive  by  these  acts  that  the  case  and  argument  of  p„v^,i,fp™«- 
the  United  States  principally  assail  the  Eritisli  statute,  ^J,"'^^"'^^""'- 
and  triumphantly  assert  tlie  superiority  of  the  American 
act ;  maintaining  that,  while  the  British  act  depends  on  the  sanction 
of  penalties,  the  American  act  places  power  in  the  hands  of  the  Execu- 
tive which  efleetnally  secures  it  against  infraction  of  the  law. 

Acquainted  with  the  two  acts,  I  read,  I  must  say,  with  much  surprise, 
the  following  passage  in  the  argument  of  the  United  States : 

The,  great  diffpryncc  between  the  two  consists  in  the  c  iir.lma,!  fnct  Uiat  tbe  proTision's^  .-.,-.. -ilp 
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of  the  British  act  are  merely  punitive,  and  to  bo  carried  into  effect  only  by  judicial  in- 
strumentality ;  whereas  the  American  aut  i»  preventive,  calls  for  execntive  action,  and 
places  in  the  hands  of  the  President  of  the  Uoitod  States  the  entire  military  and  navnl 
force  of  the  Ciovemioent,  to  be  employed  by  him  in  Itis  disoretioa  for  the  prevention 
i)f  foroigu  egnipments  and  foi'cign  enlistments  in  the  United  States,' 

This  appears  to  me  a  tliorougMy  inaccurate  representation  of  the 
effect  of  the  American  act,  which,  as  I  nnderstami  it,  confers  no  dia- 
eretionary  power  on  the  President  beyond  that  of  employing  the  mili- 
tary or  naval  forces  of  the  repnblie  to  support  the  law,  if  necessary. 
Ueferrins  to  the  different  violations  of  neutrality  made  offenses  by  the 
act,  the  8th  section  provides  that — 

In  every  cnao  in  which  a  veaael  shall  be  fitted  otit  and  armed,  or  attempted  to  be 
iitted  out  and  armed,  or  in  which  the  force  of  any  veasal  of  war,  cruiser,  or  other  armed 
vessel  shall  be  inoreased  or  aii^mented,  or  in  which  auy  military  expedition  or  enter- 
prise shall  be  begnn  or  aet  on  ioot,  contrary  to  the  provisions  and  prohibitions  of  this 
act;  andinevery  caseof  thooaptareof  a  ship  or  vessel  within  the  jurisdiction  or  pro- 
tection of  the  United  States  as  before  dolincd ;  and  in  every  ease  in  which  auy  process 
issuing  out  of  any  court  of  the  United  States  shall  be  disobeyed  or  resisted  by  auy  per- 
son or  persons  having  the  custody  of  any  veesel  of  war,  crutBer,  or  other  armed  vessel 
of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people,  or  of  any  subjects 
or  citizens  of  any  foreign  prince  or  state,  or  of  any  colony,  (fistrict,  or  people,  it  shall 
lie  lawful  for  the  President  of  the  United  States,  or  suoh  other  person  as  ho  sball  have 
empowered  for  that  purpose,  to  employ  such  part  of  the  land  or  naval  forces  of  the 
United  States,  or  of  the  militia  thereof  for  the  purpose  of  taking  possession  of  and 
detaining  auy  such  ship  or  vessel,  with  her  prize  or  prizes,  if  auy,  in  order  to  the  exe- 
cution of  the  prohibitions  and  penalties  of  this  act,  and  to  the  restoring  tlie  prize  or 
prixea  in  the  oases  in  which  restoration  shall  have  been  adjudged,  and  also  for  the 
pnrposeof  preventing  the  carrying  on  any  such  expeditionorenterprise  from  the  terri- 
tories or  jurisdiction  of  the  United  States  against  the  territories  or  dominions  of  any 
foreign  prince  or  state,  or  of  any  uolony,  district,  or  people,  with  whom  tlio  United 
Status  ate  at  peace. 

To  any  one  ^vho  reads  this  section  with  any  degree  of  attention,  its 
meaning,  I  think,  must  be  clear.  No  arbitrary  power  is  given  to  the 
President,  uor  any  power  of  seizing  a  vessel  at  all,  except  "  in  order  to 
the  execution  of  the  prohUntions  and  penalties  of  the  aetP  No  diyeretion- 
ary  power  whatever  is  given  him  except  that  of  using  force,  where  force 
is  required,  for  overcoming  resistance. 

The  enactment  was  contained  in  the  original  act  of  1794,  which  was 
passed  shortly  after  the  French  minister,  Genet,  had  set  the  Govern- 
ment at  deflance,  and  threatened  to  resist  by  forc«  any  attempt  to  detain 
a  privateer  illegally  armed  in  the  port  of  Philadelphia,  and  after  the 
French  vice-consul  at  Boston  had  actnally  rescued  by  force  a  suspected 
vessel  which  had  been  seized  by  the  United  States  authorities. 

The  section  was  obviously  directed  against  the  repetition  of  such  an 
occurrence,  and  was  necessary  to  enable  the  President  to  nse  the  forces 
of  the  state  on  a  sudden  emergency  without  having  recourse  to  the 
Senate.  The  section  yives  the  President  no  power  which  he  would 
not  have  had  without  it,  except  where  recourse  to  actual  force  is 
necessary.  It  is  au  entire  misrepresentation  to  say  that  he  has  a 
discretionary  power  to  seize  and  detain  a  vessel  without  bringing  her 
before  the  proper  court  for  adjudication.  His  power  is  to  employ 
the  state  force,  if  necessary,  among  other  things,  to  seize  a  vessel, 
"iw  order  to  the  execution  of  the  prohibitions  and  penalties  of  the  aet,^ 
which  implies  that  the  vessel  must  be  submitted,  in  the  nsmil  course,  to 
the  proper  legal  process  to  decide  on  her  condemnation*  or  release. 
Often  as  the  action  of  the  Government  was  involted  by  the  governments 
of  Spain  and  Portugal,  during  their  colonial  wars,  to  prevent  the  arm- 
ing of  vessels  in  the  ports  of  the  United  States,  frequent  as  have  been 
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the  raids  and  hostile  expeditions  from  American  territory  since,  no  in- 
stance has  been  adduced  of  the  exercise  of  this  alleged  discretionary 
power  by  a  President  of  seizing  a  vessel  and  keeping  her,  without  put- 
ting the  matter  into  due  course  of  law,  and  I  feel  tolerably  confideuC 
that  no  such  instance  has  ever  oocurre<l. 

Instances  may  have  occurred,  as  in  the  case  of  the  Spanish  gun-boata 
building  at  New  York  in  18(!9,  in  which  it  was  considered  necessary  to 
provide  for  the  use  of  force  to  arrest  ships  believed  to  be  about  to  go 
forth  on  military  expeditions;  but  such  seizures  ha^e  been  followed  by 
the  ordinary  course  of  legal  procedure  and  inquiry,  or  the  intended  ex- 
pedition having  been  prevented  or  else  abandoned,  the  vessel  has  been 
restored  without  any  further  proceeding.  Instances  have  no  doubt 
occurred  in  which  vessels  have  been  seized  by  order  of  the  President, 
as  head  of  the  executive,  as  vessels  might  be  seized  by  order  of  Her 
Majesty's  government;  but  tlds  was  only  that  the  statute  might  be  put 
in  force.  In  like  manner  vessels  n|ay  have  been  seized  under  the  ordi- 
nary civil  authority,  and  it  being  found  that  there  was  no  sufficient  case 
against  them,  may  have  been  set  free.  But  no  instance,  I  believe,  has 
occurred,  except  where  force  was  actually  necessary,  of  the  seizure  of  a 
vessel  by  a  President,  in  the  mere  exercise  of  executive  power,  sus- 
pending the  ordinary  action  of  the  law.  No  example  of  such  a  proceed- 
ing has  been,  or,  I  believe,  can  be,  adduced,  with  the  single  exception  of 
tlie  case  of  Gelston  vs.  Hoyt,  to  which  I  am  aboutto  refer,  in  which  tlie 
experiment  to  exercise  snch  a  power  was  tried  and  failed. 

By  the  decision  of  the  Supreme  Court  of  the  United  States,  in  the 
last- mentioned  case,  which  is  reported  in  the  4th  volume  of  Curtis's 
Keports,  page  328,  the  view  I  have  taken  of  the  effect  of  the  American 
act  is  conclusively  borne  out.  An  action  having  been  brought  by  a 
shipowner  against  a  civil  offtcer  for  the  seizure  and  detention  of  a  ship, 
the  delendant  pleaded  the  order  of  the  President,  but  the  plea  was  held 
bad.    In  giving  judgment,  Mr.  Justice  Story  says : 

Tlie  ai'guiueut  is  that,  ns  thePcesi'lenthasanthority,  by  the  act,  to  employ  the  iiavii! 
and  military  forces  of  the  United  States  for  this  purpose,  a  fortiori  he  might  do  it  by 
the  eui  ploy  men  t  of  civil  force.  But,  upon  the  most  delilierate  consideration,  we  are  of 
a  (li&ereiib  opinion.  The  power  thns  intruatud  to  the  President  is  of  a  very  hi^L'aml 
delicate  nature,  and  manifestly  intended  to  be  uxercieed  only  when,  by  the  ordinary 
process  or  exercise  of  civil  antbority,  thu  pnrpoaes  of  tlie  law  oanuob  he  effeutiiated. 
It  is  to  be  exerted  on  extraordinnry  oecnsions,  and  suhjeot  to  that  high  respunsibility 
wiiioh  all  esecutive  acts  uooeasarily  iuvolve.  Whenever  it  is  exerted,  all  persons  who 
act  in  obeilience  to  the  executive  instrnotiona  iu  oases  within  the  act  are  completely 
justified  ill  tukiag  possession  of  and  detaining  the  offending  vessel,  and  are uut  respon- 
sible in  damans  for  any  injury  which  tlie  party  may  suffer  by  reason  of  such  piooeed- 
ing.  Snrely,  it  never  could  have  heeu  the  intention  of  Congress  that  such  a  power 
should  be  idlowed  as  a  shield  tu  the  seizing  officer  in  cases  where  that  seizure  might  be 
miule  by  the  ordinary  civil  means.  One  m  the  oases  pnt  in  the  seution  is,  where  any 
process  of  the  courts  of  the  United  States  is  disobeyed  and  resistt^l;  and  this  case 
abutidautly  show  that  the  authority  of  the  President  was  not  intended  to  be  called 
into  exercise,  unless  where  military  and  naval  forces  were  necessary  to  insure  the  exe- 
cution of  the  laws.  In  terms,  the  section  is  coutined  to  the  employment  of  naval  ami 
military  foroes ;  and  there  is  neither  public  xtolicy  nor  priuciple  to  justity  an  exteuainn 
of  the  prero;;ative  beyond  the  terms  ill  which  it  is  given.  Congressmightbe  perfectly 
willing  to  intrnst  the  President  with  the  power  to  take  and  detain,  whenever,  in  Jus 
opinion,  tlie  case  waa  so  flagrant  that  militaiyor  naval  force  wei'e  necessary  to  enforce 
the  laws,  and  yet  with  great  propriety  deny  it  where,  from  the  circuoistanoea  of  tlie 
case,  the  civil  olSeers  of  the  Government  might,  upon  their  private  responsibility, 
without  any  danger  to  thepnblic  peace,  completely  execute  them,  It  is  certainly  against 
the  general  theory  of  our  institutions  to  create  great  discretionary  powers  by  implica- 
tion ;  and  in  the  present  instance  we  see  nothing  to  justify  it, 

I  cannot  help  expressing  my  surprise  that,  with  this  decision  before 
them,  Amedeau  lawyers  should  have  submittedso  incorrect  a  statement 
to  this  tribunal.    It,  indeed,  what  is  meant  is  that  the  power  of  tht 
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President  to  nse  the  forces  of  tlie  State  to  prevent  forcible  violations  of 
iieutriility  gives  any  superior  efBcacy  to  the  American  system,  the  au- 
8wer  la  that  which  has  been  giveu  by  Sir  E.  Paluier  iu  his  most  able 
argument,  namely,  that  in  all  cases  similar  to  those  referrecl  to  in  the 
American  actj  the  sovereign  of  iireat  Britain  possesses  full  power  to 
use  force,  civil  or  military,  such  as  the  case  may  call  for. 

The  first  American  neutrality  act  of  1794  was  silent  as  to  the  author- 
ity by  whom  vessels  infringing  the  law  should  be  seized,  proceedings 
being  apparently  left  to  be  taken  by  any  person  choosing  to  become  an 
Informer,  to  whom  half  the  penalty  and  half  the  forfeited  property  is  to 
go.  From  the  case  of  Gelston  vs.  Hoyt,  jnst  cited,  it  however  appears 
that  at  the  time  tliat  cause  was  decided,  in  all  cases  of  the  forfeiture  of 
vessels  the  duty  of  seizure  devolved  on  the  oflScers  of  customs.  In  this 
refipect,  therefore,  the  practice  of  the  two  countries  would  be  the  same. 

Loud  complaints  having  been  made,  by  the  representatives  of  Spain 
and  Portugal,  of  the  number  of  privateers  fitted  out  and  manned,  from 
ports  of  the  Union,  by  American  citizens,  and  preying  on  the  commerce 
of  the  two  countries,  under  commissions  from  the  revolted  colonies,  a 
new  statute  was  passed  in  1818,  which,  in  addition  to  the  enactments  of 
the  act  of  1794,  which  otherwise  remained  the  same,  contained  two  new 
provisions. 

Section  10  provided  that : — 

Tbe  owners  or  consignees  of  every  armed  ship  or  vessel  sailing  out  of  the  ports  of  tlie 
Vuited  Stntes,  belonging  irholly  oi'  in  part  to  citizens  thereof,  tttintl  enter  into  bond  tiv 
the  United  States,  nith  sufficient  sureties,  prior  to  olenring  ont  the  same,  in  donble  the 
amoimt  of  (be  v^ne  of  the  vessel  and  carso  on  hoard,  iuolndiug  Iier  armament,  that 
the  said  ship  or  vessel  shall  not  be  employed  by  sacU  owners  to  craise  or  commit  hos- 
tiliiies  against  the  subjects,  citizens,  or  property  of  any  foreign  prince  or  state,  oi'  of 
any  colony,  district,  or  people,  with  whom  the  United  States  are  at  peace. 

By  section  31  special  power  was  given  to  collectors  of  customs — 

To  detain  any  vessel  manifestly  built  for  warlike  pnrposes,  and  about  to  depart 


board,  or  other  cironmstauGes,  ahall 
render  it  probable  that  snoh  vessel  is  intended  to  be  employed  l>y  the  owner  or  oivners 
uit  hostilities  upon  the  subjects,  citizens,  or  property  of  any  foreij;!. 

„     dony,  district,  o: ■"      -'-'-  — "- —  "  -  •"  --^  "'-' ^ 

til  the  decision  of  the  President  hi 

such  bond  and  security  as  is  requires!  of  the  o 

section  af  this  act. 

But  the  power  thus  given  -would  evidently  not  apply  to  the  case  we 
have  here  to  deal  with,  of  vessels  leaving  equipped,  but  without  an 
armament,  and  having  no  arms  or  munitions  of  war  on  board. 

In  like  manner  the  bonding  clause  just  quoted  (section  10)  applies 
only  to  armed  ships,  and  therefore  would  equally  have  been  unavailable. 
Besides  which,  it  ai)pliesouly  to  ships  belonging  in  whole  or  in  part  to 
American  citizens,  and  would  therefore  obviously  have  no  apiilicatiou 
to  a  ship  sold  to  a  foreign  government. 

But  though  it  is  an  entire  mistake  to  say  that  the  American  act  of 
1818  was  in  any  respect  superior  to  the  British  act  of  the  ensuing  year, 
it  is  true  that,  since  the  time  the  American  act  was  passed,  the  working 
of  the  legal  administration  in  the  United  States  has  become,  for  the 
purpose  of  proceeding  against  a  snsi>ected  vessel,  in  one  respect  better 
than  that  of  Great  Britain.  It  apiiears  that  in  each  district  of  the 
United  States  there  is  a  resident  legal  officer  of  the  Federal  Govern- 
ment, called  the  district  attorney,  to  whom,  if  the  action  of  the  Gov- 
ernment is  invoked,  a  question  of  this  kind  is  referred,  and  whose  duty 
it  is  to  ascertain  the  facts,  collect  the  evidence,  and  report  to  the  Gov- 
ernmeut.   Such  an  ofBcer  is,  no  doubt,  better  adapted  to  8ucb,a  purpose 
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tliiin  a  collector  of  customs.  But  can  it  be  said  to  have  beeu  the  duty 
of  the  British  {fovernment,  not  having  similar  district  officers,  to  nppoinc 
such,  at  tlie  diftferent  ship-building  port-s,  with  a  view  the  better  to 
protect  beUigereiits  against  ships  being  equipped  or  armed  against 
them  ? 

Another  advantage  of  the  American  system  is,  that  the  duty  of  adju- 
di<>ating  in  such  a  case  devolves  on  a  jndge  in  the  court  of  admiralty 
instead  of  on  ajury,  who  are  sometimes  apt  to  be  swayed  in  favor  of 
their  own  conntrymeu  when  sued  at  the  instance  of  foreigners.  But 
this  relates  to  the  condemnation  of  vessels,  not  to  their  seizure.  And 
with  the  exception  of  the  Florida  and  Alabama,  every  vessel  the 
seizure  of  which  could  be  asked  for,  as  instanced  in  the  cases  of  the 
Alexandra,  the  Fampero,  and  the  iron-clad  rams  at  Birkenhead  was 
seized  and  prevented  from  doing  any  harm  to  the  commerce  of  the 
United  States.  The  Alexandra,  it  is  true,  was  released  after  trial  in 
England,  but  ehe  was  seized  again  atS^assau,  and  not  liberated  till  after 
the  close  of  the  war.  Practically  speaking,  therefore,  in  the  later 
cases,  everything  was  accomplished  which  could  have  resulted  from 
the  most  perfect  machinery  that  could  have  been  devised  for  such  a  jiur- 
pose. 

Great  stress  is  laid  in  the  i)leadings  of  the  United  States  on  the 
British  act  of  1870,  passed  on  the  report  of  the  neutrality 
commissioners.  Tlie  act  is  held  up  as  the  standard  of  BmM,»ctofiB,ii. 
neutral  duty  and  of  the  requirements  necessary  to  give  effect  to  it.  So 
doubt  that  act  introduced  very  material  changes,  and  did  much  to 
strengthen  the  hands  of  the  executive.  It  made  it  an  offense  to  build, 
or  agree  to  build,  or  procure  to  be  bnilt,  as  well  as  to  equip  or  arm.  It 
did  away  with  all  question  as  to  intent,  by  making  it  sufficient  if  the 
party  doing  any  of  these  things  knows,  or  even  has  reasonable  cause 
to  believe,  that  the  vessel  will  be  employed  in  the  service  of  a  belliger- 
ent. To  dispatch  a  vessel  with  such  intent,  knowledge,  or  reasonable 
cause  of  belief,  is  added  to  the  category  of  offenses.  Still  more  re- 
markable is  the  new  proceeding  introduced,  in  addition  to  the  former 
process,  for  the  condemnation  of  the  vessel,  for  the  purpose  of  testing 
the  character  of  a  suspected  ship.  If  the  secretary  of  state,  or  chief 
executive  authority  in  any  place,  is  satisfled  that  there  is  reasonable 
and  probable  cause  for  believing  that  a  ship  within  Her  Majesty's  do- 
minions has  been,  or  is  being,  bnilt,  commissioned,  or  equipped,  contrary 
to  the  act,  and  is  about  to  betaken  beyond  thelimits  of  such  dominions, 
he  may  issue  his  warrant  to  any  officer  of  the  customs,  or  public  ofBcer, 
or  commissioned  officer  of  the  army  or  navy,  who  is  thereupon  to  seizej 
search,  and  detain  the  ship.  The  owner  may  apply,  indeed,  to  the  court 
i)f  admiralty  for  the  restoration  of  the  vessel ;  but  it  is  incumbeut  upon 
Jim,  in  order  to  obtain  it,  to  establish  that  the  act  has  not  been  contra- 
reued.  So  that  the  order  of  procedm-e  is  reversed.  Instead  of  it  being 
uecessary  for  the  prosecutor  to  establish  at  all  events  a  prma-faote 
3ase  of  guilt,  the  owner  has,  in  the  first  instance,  to  establish  innocence — 
*  proceeding  alien  altogether  to  English  jurisprudence. 

Ifo  doubt  these  are  great  changes — possibly  improvements.  But  is  it 
|nst  to  say  that  the  pre-existing  law  was  so  essentially  defective  as  that 
the  British  nation  can  be  held  liable  by  reason  of  its  imperfe<!ti(»ns  f 
Law,  like  all  other  human  institutions,  is  in  aconstant  state  of  progress 
[ind  change.  New  events,  now  conjunctures,  new  combinations  of  cir- 
cumstances, the  lessons  of  experience,  from  time  to  time  point  out  to 
the  lawgiver  the 'necessity  of  altering  the  work  of  the  past  to  adapt  it 
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to  tlie  roqiiirements  of  tlie  present.  Is  every  ameiulnient  of  tlie  law  to 
carry  witL  it  the  condemnation  of  tbe  legislation  which  preceded  it? 

At  all  events,  it  does  not  lie  in  the  months  of  Americans  to  say  so  in 
the  present  instance.  I  have  jnsfc  passed  their  own  law  in  review. 
According  to  it,  it  is  not  an  offense  to  build  or  eqnip  a  vessel  unless  it  be 
also  armed ;  knowledge,  or  reasonable  ground  of  belief,  is  not,  as  under 
tbe  act  of  1870,  snffieient ;  the  intent  must  be  proved.  The  inter- 
mediate process  given  by  the  latter  act,  and  by  which  the  burden  of 
proving  the  innocent  character  of  the  ship,  in  the  iirst  instance,  is  cast 
on  the  owner,  is  unknown. 

For  all  practical  pnrposes,  the  neatrality  laws  of  the  United  States 
and  of  Great  Britain,  prior  to  the  late  war,  were  substantially  the  same. 
With  this  model  act  now  for  two  years  before  them,  the  United  States 
have  done  DOthing  to  bring  their  law  up  to  the  standard  of  it.  How 
can  they  now,  with  any  pretense  of  jnstice,  ask  that  Great  Britain  shall 
be  tried  by  the  test  of  a  law  which  is  as  much  in  advance  of  their  own 
present  law  as  it  is  of  the  past  law  of  Great  Britain  ? 

When,  notwithstanding  this,  one  reads  in  the  United  States  argument 
that  "  the  British  government  has  stood  obstinately  on  confessedly  de- 
fective legislation  of  neutrality ;"  that "  it  is  not  yet  emancipated  from 
the  national  prejudices  which  obstructed  Mr.  Canning;"  that  it  "still 
lags  behind  the  tJnited  States  in  appreciation  of  the  trrie  princples  of 
public  law,  which  lie  at  the  foundation  of  the  relations  of  independent 
Bovereign  states,"  it  is  difScult  to  express  the  feeling  which  arises  coii- 
sistentlj'  with  the  seriousness  which  belongs  to  the  present  occasion. 

It  is  true  tbat  it  is  not  the  law  of  the  United  States,  but  that  of  Great 
Britain,  that  is  now  on  its  trial.  It  may  not  be  enough  to  say  that  if 
Great  Britain  is  black  America  is  no  whiter.  It  may  not  be  enough  to 
say,  as  Great  Britain  might  do  in  so  many  instances,  "  8i  m  me  iniquHf^ 
es  ju^ex,  eodem  ego  te  crimine  condetHnabo."  Tet  a  comparison  of  the 
respective  laws  of  the  twocountries  is  by  no  means  snpertlaous.  For  a  re- 
mark is  here  to  be  made,  which  applies  also  to  many  other  parts  of  the 
present  controversy,  namely,  that  the  Government  of  the  United  State.* 
can  have  no  right  to  require  more  of  that  of  Great  Britain  than  it  couhl 
itself  have  rendered  had  the  position  of  the  two  countries  been  re 
versed,  and  Great  Britain  had  been  the  belligerent  and  the  United 
States  the  neutral  power.  For,  in  the  absence  of  convention,  equality 
and  reciprocity  lie  at  the  very  root  of  international  obligations,  and  nt 
nation  has  a  right  to  demand  of  another  more  than  under  the  like  uir 
tiumstances  it  would  have  been  able  itself  to  render. 

The  statement  I  have  quoted  above  from  the  United  States  argument 
^.  .  ^.  ^  that  "  the  British  government  has  stood  obstinately  on  coti 
^nmJSIH'nytji,,  fessedlj  defective  legislation  of  neutrality,"  refers,  I  jn'u 
«TI!fip/°K"ii  sume,  to  the  Communications  which  passed  during  the  wai 
""■  between  the  government  of  Great  Britain  and  that  of  tin 

United  States  on  the  subject  of  an  amendment  of  the  British  foreign 
enlistment  act.  With  respect  to  these  communications,  the  facts 
shortly  stated,  are  as  follows:  In  1801,  and  again  18C,'J-'04,  Mr.  ii 
Adams  suggested  (in  the  first  instance,  with  a  view  to  check  the  Britisl 
colonial  trade  in  articles  contraband  of  war}  that  it  miglit  be  of  advan 
tage  if  the  British  legislature  would  pass  an  act  similar  to  the  teni 
porary  act  passed  by  the  United  States  in  183S,  which  had  referenti 
only  to  expeditions  or  exports  of  arms  (not  carried  by  sea)  betneei 
the  United  States  and  any  foreign  territory  conterminons  with  th- 
United  States.  The  precedent  of  this  legislation  was  actually  foUowec 
hy  Canada  in  18C4,  wliea  events  made  it  requisite.    No  pfcfaer  rei 
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for  an  alteration  of  tbis  British  law  was  at  any  tune  mafie  on  tbe  piit 
of  tlie  United  States. 

On  tbe  19th  of  December,  1862,  Earl  Russell  wrote  tbn'j  to  Mi 
Adams : 

I  have  tbe  bnnor  to  inform  yon  that  Her  Majesty's  government  ■iftpr  (lonsiiltatiou 
with  thti  law-officers  of  the  Crown,  are  of  opinion  that  ceitam  amendineiitB  might  be 
introduced  into  the  foreign-eiiliHtment  act,  which,  if  sttaotiuued  by  Parliament  wonld 
Itave  the  effect  of  a;iving  greater  power  to  the  executire  to  prevent  tlie  co  istrnotioii 
ill  British  ports,  ofahips  destined  tor  the  me  of  betiigerents.  But  Her  Majesty  s  gov 
emment  consider  that,  before  anbrniUing  any  proposaia  of  that  sort  to  Parliament,  it 
wonld  be  desirahle  tliat  they  should  prevlonsly  commnnioate  with  the  Government  of 
the  United  States,  and  ascertain  whether  that  Government  is  willing  to  malce  similar 
alteratious  in  its  own  foreign-enlistment  act,  and  that  the  amendment;!,  lilie  the  original 
statute,  should,  as  it  were,  proceed  jiai't  panit  in  both  a[>untries. 

I  sliall  accoi-dingly  be  reaidy  to  confer  at  any  time  with  yoni,  and  to  listen  to  any  sng- 
^estions  which  yon  may  have  to  make  by  which  the  British  foreign-enliatmeut  act  and 
the  cnrrcspoudiug  statute  of  the  United  States  may  be  made  more  efBcieut  for  tlieir 
pnrpoac' 

In  reply  tothisovertnre,{whioh  was  received  with  equal  courtesy  and 
caution  by  the  Government  of  the  United  States,)  Mr.  A.dams  was 
instructed  not  to  make  any  suggestions  whatever,  bnt  to  state  (accord- 
ing to  Earl  Eussell's  report  of  the  conversation)  "  that  his  Government 
were  ready  to  listen  to  any  propositions  Her  Majesty's  government  Lad 
to  make,  but  they  did  not  see  Low  their  own  law  on  this  subject  could 
be  irn[)roved,"  or  (aeeoi-ding  to  Mr.  Adams's  own  report)  that  the  Gov- 
ernment of  the  United  States  considered  their  own  law  as  "of  very 
siifflcient  vigor."^  Earl  Bussell  thereupon  said  that  the  cabinet,  under 
tlie  advice  of  the  lord  chancellor,  (Lord  Westbury,)  had  come  to  the 
same  conclusion  with  reference  to  the  law  of  Great  Britain,  "  so  that 
no  further  proceedings  need  be  taken  at  present  on  the  subject."  Earl 
Itussell's  overture  was  not  founded  on  any  opinion  of  the  insuflBcieney 
of  the  British  law  for  the  performance  of  the  international  oijligations 
of  Great  Britain,  but  simply  on  the  advice  of  the  law-of&cers  that  cer- 
tain amendments  might  be  possible  which  wonld  increase  the  power  of 
the  executive  government  to  deal  with  cases  within  the  scope  of  that 
law.  There  could  be  no  possibility,  however,  of  carrying  such  amend- 
ments through  Parliament  unless  similar  amendments  had  been  simul- 
taneously made  in  the  law  of  the  United  States,  and  the  reply  of  the 
United  States,  throwing  upon  Great  Britain  the  whole  responsibility  of 
making  propositions  in  the  matter,  gave  no  assurance  that  those  propo- 
sitions, if  madf,  would  lead  to  any  useful  result.  II'  anything  Lad  been 
needed  to  confirm  this  impression,  it  would  be  found  in  Mr.  Seward's 
answer,  when  informed  of  what  bad  pa,s8ed.  Writing  to  Mr.  Adams  on 
tlie  2d  of  March,  1803,  he  says: 

It  remains  for  this  Government  only  to  say  that  it  will  be  your  dnty  to  nrge  upon 
1  [i:r  Majesty's  government  the  desire  and  UKpectation  of  the  President,  that  honeefor- 
H-ard  Her  Miijesty's government  will  take  the  necessary  measures t>  enforce  tlie  cxecn- 
lion  of  the  law  as  fmtk/iilly  ns  fftis  Gooerumeat  has  executed  Ihe  coi-resjioiidiiig  etalates  oj 
the  United  Stales.' 

>'ot  content  with  instituting  a  comparison  between  the  neutrality  law 
of  Great  Britain  and  that  of  the  United  States,  the  American  c^iouiti™.  nith 
case  Las  gone  on  to  compare  both  with  the  municipal  law  ''"•"'""■ 
of  othei'  states ;  which  comparison  it  seeks,  by  some  strange  manipula- 
tion, to  turn  in  favor  of  the  United  States,  though,  as  we  have  seen,  the 
laws  of  tLe  two  countries  were,  at  the  time  in  question,  suhstantialiy 
the  same. 

'  Llnifed  States  Appendix,  vol.  ii,  p.  92. 

-  British  Appendix,  vol.  vi.  No.  1,  p.  48 ;  United  States  Docnmcnts,  vol.  i,  p.  66S. 

''United  States  Docnmeuts,  vol.  i,  p.  fjfiS,  ^  -.  i 
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Uaviuff  gone  carefully  through  the  laws  of  the  leading  maritime 
nations,  I  find  none  in  which  the  equipping  or  arming  of  vessels  for  the 
nse  of  a  belligerent  was,  prior  to  the  breaking  out  of  the  American  civil 
war,  prohibited,  except  under  circumstances  which  would  make  it  a 
violation  of  neutrality  according  to  international  law.  After  the  break- 
ing out  of  the  war,  in  one  or  two  countries,  as  in  France  and  Brazil,  the 
law  in  this  respect  was  put  on  the  same  footing  as  the  law  of  Great 
Britain  and  America  prior  to  the  dispute.  In  some,  as  in  Italy,  it  lias 
been  altered  since.  In  these  cases  the  altered  law  is  referred  to  in  the 
argument  of  the  United  States  as  though  it  had  existed  at  the  time  of 
the  war, 

In  the  laws  of  those  states  which  had  hitherto  taken  hut  little  part 

ij.-orAin.ria        *"  maritime  atfairs,  no  law  on  the  subject  of  equipping  or 

arming  ships  was  perhaps  to  be  expected.     I  only  observe, 

therefore,  as  it  were  iu  passing,  that  Austria  had  no  law  relative  to 

this  subject. 

In  answer  to  an  inquiry  made  on  the  part  of  Her  Majesty's  govern- 
ment, the  Austrian  minister  for  foreign  affairs  thus  responds : 

Apart  from  the  principles  whicti  lie  at  the  foundation  of  this  declaration,  (the  dea- 
laration  of  Paris  of  ISSBj  there  exists,  howerer,  no  law  in  Austria,  nor  an  j  otliur  onkr 
(;enerall,v  hinding,  which  could  bo  ma<le  to  apply  to  violations  of  neutrality  by  Anstrian 
e  objects. 

The  imperial  government  have  endeavored,  to  supply  tliia  want  in  cases  of  war 
hetween  other  States,  by  promulgating  in  legal  forma  special  regulations  for  the  preser- 
■vation  of  neutrality  applicable  only  to  the  war  iu  nnestion.  Thus,  in  tlie  year  1854,  in 
conMcquenee  of  the  war  then  existing,  the  ministerial  ordonnanoe  of  May  35, 1854,  wiis 
promnlgated,  of  vrliioh  oopy  is  inclosed  herewith. 

In  sneh  special  declarations  the  geuerally  acknowledged  principles  of  international 
law,  aa  well  as  the  known  views  of  the  belligerent  powers  on  certain  points,  have  been 
taken  into  consideration,  in  order,  as  much  as  possible,  to  obviate  any  coiapi.ainta  of 
iufrnigenient  of  nentrality. 

There  does  not  exist,  however,  a  law  of  this  kind  applicable  to  all  future  ocoaaions, 
and  more  particnlarly  there  are  no  jjeueral  laws  iu  Austria  prohibiting  the  constrnc- 
tion,  etinipment,  or  manoiug  of  ships  (in  Anstraia  hathorsj  which  are  destined  tor 
belligerent  powers,  or  are  suspected  of  being  so.' 

There  ia  nothing,  therefore,  to  prevent  the  equipping  or  arming  of 
ships  for  a  belligerent  by  the  laws  of  Austria. 

In  like  manner  it  appears,  from  the  note  furnished  to  Her  Majesty's 
n.ofproa.iB.       representative  at  Berlin,  that  no  law  exists  in  Prussia  pro- 
hibiting the  building  or  sale  of  ships.' 

The  Swiss  law  on  the  subject  of  neutrality  has  been  introduced  in  the 
Li.»»f5-ii™rtoi  United  States  argument  in  terms  of  laudatiou;  but  as  in  the 
nature  of  things  it  can  have  nothing  to  do  with  maritime 
neutrality,  I  presume  it  has  only  been  brougiit  forward  out  of  compli- 
ment to  our  Swiss  colleivgue.  an<l  I  need  say  nothing  further  on  the  sub- 
ject. 

I  pass  on  to  maritime  nations.  And  first,  as  to  France.  It  is  certain 
L,~.,fF.  *''^'  there  is  no  prohibition  in  the  French  codes  against  the 

building  or  equipping  of  ships  for  a  belligerent.  The  only 
provision  relative  to  a  breach  of  neutrality  by  a  French  subject  is  to  be 
found  in  the  eighty-fourth  and  eighty-fltth  articles  of  the  code  p^iuil, 
which  are  iu  these  terms : 

AnT.  64.  Quicouque  aura,  par  des  actions  hostiles  non-appronv.Ses  par  lo  gourernc- 
nisnt,  expose  I'^tat  ^  une  declaration  de  guerre,  sera  puni  du  banuissenicnt ;  ct,  si  la 
guerre  s'en  est  suivte,  de  la  di^portation. 

AitT,  85.  Quieonque  aura-par  dHS  actesnon  approur^s  par  le  gonvernement,  exposi^ 
des  Fr.insaia  ^  ^prouver  des  reprfeailles  sera  puui  dn  banui -—  ■■ 


p.  39,  British  appendix,  vol.  ii 
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On  these  articles  M.  Treitt,  the  leariietl  counsel  to  the  British  embassy, 
m.iliea  the  following  observations : 

Votis  vonclrei  bieu  reinarqueir  la  jfiSii6r»liW  ile  ces  express  ions,  qiiiconqius,  nction?  fto?- 
iWcs:  le  Mgislateiir  n'as  pas  vonlnili^Hriiroequ'ilfaillaitenteiidrepac  action*  AiMii^M;  il 
t^ti  a  laiss^  Vappr^clation  aoiivermtie  mmjuges. 

11  lie  s'agit  pniut  dana  lee  artioles  Hi  et  85  dn  ootle  p^iial  dea  moehiiiatinns  et  ma-, 
lueiivres  au  profit  d'nne  paisaanoe  ^traog^re,  et  ayaot  poar  objet  de  provor[iier  des  ho^j- 
tilitls.  Ces  macliiuatioDB  pratiqn^  dans  line  intentioii  et  iiu  but  critiiinelB  reDtrcnl; 
ilaDS  les  dxHiSreuteH  espgces  de  traJiison,  leaqnelles  sout  pniiiee  par  'les  artioles  76  &  S.i 
dn  m£me  code.  Lea  arbioleH  84  et  85  a'appliqaent  au:£  simples  oaa  d'imprudenoe,  de 
tim^ritS,  de  ii^j^ligenoe ;  o'eat  muiaa  i'iubentioii  que  le  Mt  materiel  qui  est  pnni.  Lit 
loi  ne  voit  que  le  I'^ullat:  ainsi :  "  La  France  a-t-elle  6tA  exposde  fb  line  di^cla.ratifln  de 
)i:iieiTe,la  guerre a-t^elleet^  d&lar^I  LesFrangaisont-ils^TOespos^silderopvesailleai" 
Ces  aeules  qneatious  r&iolues  atitrmativemenj;  entraiueront  I'applicatina  d'uae  des 
peinea  ai  a^vfetea  prononcfies  par  la  loi,  et  on  outi*  ip  paiement  de  domenajjes-iutfirets 
qui  peuveut  toujour  gti%  r<<claiu^ 

II  fant  done  troU  cundiUous  pourqu'il  y  lut  lieu  h,  1'applieatlou  das  articles  34  et  85 
du  code  p^nal: 

1.  Qae  Faction  soit  hostile. 

9.  Qae  Taction  n'ait  pas  i?t^  approuv^e  par  le  gonveruemeiit. 

3.  Qne  la  Frauce  a  4t£  expos^  &  une  declaratiou  de  gucire  ou  des  Fraii^ais  ospos(;s 
a  'iei  represailles. 

Je  preciae  ees  trois  circonatanoea  pavceqne  e'est  le  pouvoir  judiciaire  seul  qui  eat 
appeW  h  les  r^soudre  et  a  decider  de  la  culpability. 

Bileiijiigesd^cident  qne  telle  actiou  n'est  point  uneactiouliostile,  et  par  couscqucut 
tiou-violatrice  de  la  neutrality, le  gouveniement  dovia  respecter  cette  d^cisiou  et  puurra 
I'opposer  an  bellig^rant  qui  se  plaindrait. 

Si  devant  les  jujres  I'aocna^  excipait  d'line  approbation,  soit  taoite,  aoit  exprease  par 
le  gouvernemeut,  ('action  inoriDiin^e  ne  poui'tait  pins  6tre  pnnie. 

Eulin,  at  I'aotion  hostile  n'arait  pas  pour  consSqaence  doa  reprfSsaiUes  ou  nue  cVeutu- 
alit^  de  guerre,  elle  c«aae  d'etre  criitiinelle.' 

Writing  to  Mr.  Faue,  then  British  minister  at  Paris,  M.  de  Mousti^r, 
the  minister  for  foregn  aifairs,  says : 

A  propremeut  pailer,  il  n'y  a  paa  de  diaposition  dans  la  legislation  frauoaiae  qui 
marque  d'Hnouiauiferepr4ciae  lea  limites  de  !a  ueiitralitd  a- observer  entre  dens  puis- 
sauees  etrangferea  qui  aont  en  6tat  de  guerre,  les  qneations  de  cette  nature  ^taiit  rt'iiii 
carajitfere  inixte,  et  trouvant  lenr  solution  dans  lea  ptincipea  geu^raux  du  droit  inter- 
national.^ 

It  is  clear,  therefore,  that  the  French  law  went  no  further  than  to  pro- 
vide for  the  punishment  of  any  infraction  of  international  law  which  has 
the  effect  of  exposing  France  to  a  declaration  of  war  or  to  reprisals. 
Sow,  as  we  have  seen,  the  sale  even  of  armed  ships  is  not  an  offense 
against  neutrality  and  could  not  produce  the  consequences  referi'ed  to  in 
the  articles  of  the  code.  It  is  true  the  government  has  the  power  of 
preventing  the  arming  of  vessels  in  its  own  hands,  if  it  thinks  proper  to 
use  it,  as  the  exportation  of  arms,  except  with  the  permission  of  the 
government,  is  prohibited  under  heavy  peualties — not,  indeed,  with  the 
motive  of  preventing  breaches  of  neutrality,  but  from  motives  of  policy 
of  a  very  difterent  character.  It;  indeed,  the  construction  of  an  armed 
vessel  formed  part  of  an  enterprise  having  for  its  immediate  object  hoa- 
tile  oijerations  a.gainst  a  belligerent  power,  then,  as  I  have  already 
pointed  out,  the  whole  would  amount  to  a  violation  of  neutrality. 

But  an  imperial  decree  of  the  10th  June,  1861,  passed  with  a  view  to 
tlie  war  which  had  then  broken  out,  conta,iued  in  its  3d  article  the  fol- 
lowing provision : 

II  est  interdil  &  tout  Francais  do  prendre  commission  de  I'uae  des  deus  parties  pour 
arjLicr  des  vaisaeaux  en  guerre,  on  d'aecepter  des  lettres  de  marque  pour  faire  la  coni'se 
maritime  ou  de  coneonrir  d'une  manifere  qnetconque  il  I'lSquipeuiL-ut  ou  a  Tavmeuient 
d'uu  uavire  de  guerro  on  corsaire  do  I'une  des  deux  pactiea  Ijelligi5rantes.* 

'  Report  of  Neutrality  Lavrs  Commiasiou,  p,  45,  British  Appendix,  vol.  iii. 

=  Ibid,  p,  m. 

"  Britiali  Appendix,  vol.  iii,  p.  fiit.  /-~>  i 
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Thus,  the  law  of  France,  iii  respect  of  tlie  equipping  and  arming  of 
sliips  of  war,  was  placed  on  tlie  same  fooling  as  tiiat  of  Great  Britain 
and  America. 

Belgium,  which,  as  it  is  known,  lias  adopted  the  French  codes,  has  like- 
wise the  eighty-fourth  and  eighty-fifth  articles  of  the  Code 
L.X. -rBtiLum.  pgj,a,|.  jji^it  ^yitii  the  exception  of  severe  laws  against  priva- 
teeiing,  or  the  reception  of  privateers,  the  prohibitive  and  preventivt* 
power  of  the  law  depends  on  the  articles  in  question. 

The  Netherlands,  in  like  manner,  haviiigalso  adopted  the  French  code, 
T.SW  „f  ,h^  N«b-  have  the  eighty-fonrth  and  eighty-fifth  articles;  but  no 
-ti.™i,.  special  provision  as  to  equipping  or  arming  of  vessels  in  tlie 

way  of  trade  existed  prior  to  the  year  186fi,  as  appears  from  the  express 
statement  of  M.  van  Ziiylen  de  Nyevelt,  the  ITetherlands  minister  for 
foreign  afi'aira,  in  a  letter  to  Mr.  Ward,  found  in  the  appendix  to  the 
British  case.^ 

It  is  true  that  M.  de  Zuylen  makes  the  following  observation : 

Quant  anx  mojeiis  coaatifs  diHit  le  gonvernement  pourrait  (liapoaer  povir  emp6cher 
lies  violatnona  de  sa  nentriiliW,  les  articles  94  et  8a  (ttt  coile  pfiual  ponvBiit  ansai  iUuh 
i[uelqnB8  oas  servir  a  ce  but.  Ceux,  parexemple,  qnitacberaient  (I'^qnipBrondevendi-e 
des  valsseaus  de  guerre  dana  nos  pnrts  pour  le  oonipte  des  belligiSrinita  poiirraieiit  6tre 
ponrsiiivies  en  vortn.  de  oea  articles ;  les  navires  alors  aeraieut  saiais  (lomiuo  pi^ee  de 
ooTiTiotion  et  pat  It  mSme  leur  aortie  serait  eiup£ch€e. 

Bub  it  is  to  be  remarked  that  the  foregoing  observation  as  to  the  pos- 
sible application  of  the  eighty-fourth  and  eighty-fifth  sections  of  the 
penal  code  to  the  equipping  or  sale  of  ships  ia  given  only  as  a  matter  of 
opinion ;  no  instance  appears  to  have  occurred  in  which  the  equipping 
or  sale  of  a.  vessel  of  war  has  been  held  to  be  an  offense  within  these 
articles.  It  mustobvionsly  depend  on  whetherwhat  was  done  amounted 
to  a  violation  of  international  law  affording  a  just  cause  of  war. 

The  regulations  issued  by  the  Dutch  government  inlSUfi  do  not  touch 
the  case  of  the  equipment  or  sale  of  ships,  but  only  the  admission  of 
lielligerent  vessels  into  Dutch  porta.  It  may  be  remarked,  in  passing, 
that  it  is  expressly  provided  by  article  4  of  rhe  regulations  that  "  ships 
of  war  may  remain  an  unlimited  time  in  Dutch  harbours  and  estuaries, 
aiMl  may  also  provide  themselves  with  an  unlimited  sup|)ly  of  coal."' 

Spain  has  two  provisions  corresponding  to  the  articles  of  the  French 
'  code,  ■viz,  article  148  of  the  eodigo  penal,  and  article  258 
'■""  °'''""'"         of  a  statute  of  1822 :« 

Art.  148.  Whosoever  ahall,  without  baving  heen  permitted  to  do  ao  by  competent 
iiutbority,  have  provoked  or  giveu  motive  to  a  declaration  of  war  againat  Spain  on  the 
]iart  of  another  power,  or  abnil  have  exposed  Spanish  snbject-s  to  snffer  vexations  or 
rcpriaala  against  their  persons  or  properties,  shall  be  pniiished  "itli  impriaouiuent ; 
and  if  auch  persou  bo  a  public  functionary,  lie  shaU  1«  punislied  with,  temporary  reclu- 

AST.  258.  Whosoever  shall,  -witliont  the  knowledge,  authority,  or  pamiission  of  the 
government,  have  committed  hoatilities  against  any  allied  or  neutral  power,  or  ahall 
have  exposed  the  State  to  enffer  for  that  cause  a  declaration  of  war,  or  if  such  hostili- 
ties shall  have  been  the  ground  for  reprisals  against  Spaniards,  lie  shall  be  con- 
demned to  give  public  aatisfaofion  for  anch  offense,  ancf  to  reolusion  or  impriaouniBnt 
ftir  a  term  of  ftom  two  to  six  yeara,  and  shall  pay  a  Hub  equal  to  one-quarter  of  the 
amoniit  of  damages  he  shall  have  occasioned,  without  prajndioe  to  any  further  piinish- 
iiient  which  he  may  be  liable  to  incur  for  the  violence  committod.  If  aaid  hostilities 
shall  have  brought  on  an  immediate  declaration  of  war,  or  if  snch  declaration  ahall  have 
preceded  the  time  of  the  trials,  the  offender  ahaU  be  puniahed  with  transportation. 

But  there  is  no  law  which  touches  the  equipping  or  arming  of  ships 
of  war  for  a  belligerent.    The  decree  relating  to  neutrality  issued  on  the 
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ixrriision  of  tbe  American  civil  war  is  set  oatiu  the  British  Appendix.' 
It  eoiitains  no  proliil>ition  relatiug  to  tlie  equipping  or  arming  of  sbips. 

It  is  stated,  indeed,  in  tbe  United  States  argnrnent*  that  the  codigo 
penal,  in  article  151,  forbids  tlie  expediting  of  "  cruisers."  Is  it  possible 
that  the  writers  are  ignorant  that  the  term  "destinare  buques  at  corso" 
does  not  refer  to  cruisers  but  to  privateers! 

Portugal  has  a  corresponding  provision  in  the  one  hundred  and  forEy- 
fightb  article,  the  Empire  of  Brazil  in  the  eighty-tbird  arti-  lb-  t.r  roTt„.,i 
ule,  of  the  ])enal  code  of  the  respective  countries.  In  tbe  ""^"'"'i- 
Brazilian  code  tbe  offense  consists  in  "  committing,  without  tbe  oMer  or 
tbe  authorization  of  the  government,  hostile  acts  against  the  subjects  of 
another  nation,  so  as  to  endanger  peace  or  provoke  reprisals." 

In  the  report  presented  to  His  Mtyesty  the  Emperor  of  Brazil  on  these 
laws  by  I>.  Silva  Ferrao,  set  out  in  the  later  United  States  documents,'' 
there  is  the  following  very  pertinent  observation ; 

Tims,  it  leiaains  niidcrBtoud.  tliat  if  the  fact  iu  itself  were  not  sticli  as  to  rito  jnst 
ri^asuii  fur  nar,  aooorditig  to  iiiternntioiial  riglit,  it  could  sever  be  reputed  a  crimH  even 
"t're  it  not  authorized  l>y  the  government,  and  were  it  eventually  followed  by  war. 
>'iicli  a  fact  is  not  then  a  reasuo  hut  a  pretext  for  war. 

In  this  elaborate  report,  in  which  the  effect  of  the  foregoing  law  is 
tally  discussed,  I  find  no  reference  whatever  to  the  equipment  or  arm- 
iiig  of  ships,  as  being  within  it. 

The  government  of  Brazil,  like  that  of  France,  upon  the  breaking  out 
of  the  civil  war,  made  special  provision  by  law  for  theenforcing  of  neu- 
trality. By  a  circular  of  tbe  Ist  of  August,  1801,  tbe  presidents  of  the 
different  provinces  were  instructed  as  follows : ' 

The  Confederate  States  have  no  recognized  existence ;  bnt,  having  constituted  a  dis- 
I  iiict  government  defaelo,  the  imperial  government  cannot  oonsiilfO'  their  naval  aruiii- 
iiiiints  as  acts  of  piraoy,  nor  refuse  tliem.  with  the  ueceusary  restriotions,  tlie  character 
iif  l>elligeFentB,  which  they  have  assumed. 

Iu  conformity  with  this,  Braailiau  subjects  are  to  abstain  from  all  participation  and 
iiiii  iufnvorof  oneof  theheUigerents,anil  they  most  lint  take  part  in  any  acts  which  can 
Im  considered  as  hostile  to  one  of  the  two  parties,  and  contrary  to  the  oblij^ations  of 
the  neutrality. 

The  exportation  of  warlike  articles  ft'om  the  ports  of  the  empire  for  the  new  Conle<l- 
I'late  States  is  absolutely  prohibited,  whether  it  is  intended  to  be  done  under  tbe  Dra- 
/.iliau  flag  or  that  of  another  nation. 

Tlio  same  trade  iu  contraband  of  war  must  he  forbidden  to  Brazilian  ships,  although 
thiiy  may  be  destined  for  the  ports  sul(ject  to  the  Goveruinont  of  the  North  Ameticuu 

No  ship  with  the  flag  of  one  of  the  belligerents,  and  which  may  be  employed  in  this 
war,  or  intended  tor  it,  eaii  be  proviajonert,  equippoil,  or  armed  iu  the  ports  of  the  cm- 
liire;  the  furnishing  of  victuals  and  naval  provisious  indispensable  for  the  continuii- 
tion  of  tbe  voyage  not  beijig  inchided  in  this  prohibition. 

No  shin  of  war  or  privateer  shall  be  allowed  to  enter  and  remaiir  with  prizes  in  our 
liurta  or  bays  more  than  tnenty-fonr  hours,  except  in  case  of  forced  arrival,  and  they 
sliall  in  noway  be  allowed  to  dispose  of  the  said  prizes,  or  of  objects  coming  fivni 

Thus,  going  far  beyond  other  nations,  Brazil  prohibited  not  only  tbe 
f»ale  of  ships,  but  all  trade  in  articles  contraband  of  war  even  in  its  own 
ports. 

Serious  disputes  having  arisen  in  the  conrse  of  the  ensuing  year  be- 
tween the  Governments  of  the  United  States  and  Brazil  on  the  subject 
of  confederate  cruisers  received  in  ports  of  the  empire,  tbe  Govern- 
ment, in  order  to  prevent  as  far  as  possible  the  occasion  of  snch  trouble- 
some remonstrances,  published  tbe  still  more  stringent  regulations  con- 

'  British  Appendix,  vol,  iii,  p.  24. 

5  Ibid.,  p.  6ri. 

'  Appendix  to  the  United  States  Counter  Case,  Part  IV,  p.  938,  ,-,  , 
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tiiined  iu  tlie  circular  of  the  23(1  of  June,  1863,  set  out  in  the  serenth  vol- 
ume of  the  appendix  of  the  United  States,  regulations  mnub  more  rigor- 
ous than  those  which  have  been  adopted  by  any  other  nation.^    But,  as 
these  regulations  relate  entirely  to  the  reception  of  belligerent  vessels 
in  Brazilian  ports,  it  is  unnecessary  to  dwell  npon  them  here. 
Italy  has  in  the  one  hundred  and  seventy-fourth  aud  one  hundred  and 
seventy -fifth  articles  of   the  penal  code,  provisions  corre- 
»r.         epouding  to  those  of  the  Freneh  code  i'' 

Art.  174.  If  any  person  whosoever  shall,  liy  acta  not  authorized  by  tho  goTern- 
iiieiit  of  the  King,  have  uxpoaed  the  st^ate  to  a,  fleelaration  of  war,  he  shnll  be  pnniNhod 
with  banishnient;  if  (he  war  has  actually  occurred,  he  shall  be  punished  with  tem- 
porary penal  servitude. 

Ai«.  175.  If  any  person  ■whosoever  shall,  by  acts  not  approved  of  by  the  government 
of  the  King,  have  exposed  the  snbjecta  of  the  kingdom  to  reprisals,  he  shall  be  imii- 
iijied  with  banishment  even  for  a  term  of  ten  years  or  with  imprisouuieiit,  withnut 

tri'jndioe  to  any  fiirtber  penalty  to  wliich  he  may  be  liable  on  iiccount  of  the  acts  he 
iiH  committed.  If  tbe  o&euder  be  a  pnblic  Innotiouary,  he  shall  be  puaislied  with 
banishment. 

So  stood  the  law  at  the  time  of  the  breaking  out  of  the  civil  war 
between  the  Northern  and  Southern  States  of  America.  In  the  course 
of  it  the  King  of  Italy,  in  an  ordinance  of  the  6th  of  April,  18(i4,  but,  so 
far  aa  I  have  been  able  to  discover,  then  for  the  first  time,  adopted  the 
regulations  established  three  years  before  by  the  Emperor  of  the  Fiench. 
By  article  IV,  "  no  Italian  suhjeet  shall  tsifce  commission  from  either 
belligerent  power  to  arm  ships  for  war,  or  accept  letters  of  marque  to 
oruise,  or  assist  in  any  way  in  fitting  out,  arming,  or  preparing  for  war 
a  vessel  or  privateer  of  the  said  belligerents.'" 

The  naval  code,  which  was  published  in  1806,  in  the  chapter  relating 
to  the  neutrality  of  the  state  toward  foreign  powers,  (chap,  vii,)  has  the 
following  provisions:' 

In  case  of  war  bet weeJpo wets  toward  which  the  state  remains  nentral,  privateers 
or  vcaaela  of  war  with  prizes  shall  not  be  received  iuto  the  harbors  or  roadsteads, 
except  in  cases  of  stress  of  weather. 

They  will  have  to  leave  aa  soon  aa  the  danger  has  oeased. 

No  ship  of  war  or  privateer  belonging  to  a  bHlligerent  will  be  allowed  to  remain 
longer  than  twenty-four  honrs  in  a  port,  harbor,  or  roadstead  of  the  state,  or  in  the 
adjacent  waters,  evou  when  alone,  excopt  iu  case  of  necessity,  arising  from  bad  weather, 
of  shipwreck,  or  of  au  absence  of  the  meaoB  necessary  to  carry  on  tho  navigation  witli 
safety. 

In  no  ease  will  they  be  pertnitted  dnring  their  atay  in  the  port,  harbor,  or  roa<lst-ead 
of  the  state  to  sell,  exchange,  or  barter,  or  even  give  away  auy  of  the  prizes  (taken  in 

The  Bhipa  of  war  of  a  friendly  power,  even  when  belligerent,  are  permitted  to  touch 
or  even  to  remain  in  any  harbor,  port,  or  roadstead  of  the  state  on  condition  that  the 
object  of  their  mission  be  eiclnsively  a  scientific  one. 

In  no  cose  can  a  belligerent  ship  avail  itself  of  an  Italian  port  for  the  purposes  of 
war,  or  of  obtaining  arms  and  mnnitions.  It  shall  not  be  able  auder  the  pretense  of 
repairs  ta  execute  any  alterations  or  other  works  desigued  to  augment  its  warlike  foroe. 

Nothing  shall  be  furnished  to  veaaels  of  war  or  to  belligerent  privateers  beyond  arti- 
cles of  food  and  oomraodities,  and  the  actual  means  of  repair  necessary  to  the  sustenance 
of  their  crows  and  the  safety  of  their  navigation. 

In  the  oiae  in  which  vessels  of  war,  whether  privateers  or  merohantmen  of  the  two 
belligerent  nations,  are  both  together  in  a  port,  harbor,  or  roadstead  of  tlie  state,  there 
shiiif  bo  an  interval  of  at  least  twenty-four  hours  between  the  successive  departures  of 
the  vessels  of  one  belligerent  and  those  of  the  vessels  of  the  other. 

This  interval  can  be  mcreaaed  according  to  the  circumstances  bronght  before  the 
maritime  authorities  of  the  place. 

The  capture  of  prizes  as  well  as  any  other  act  of  hostility  between  two  belligerent 
ships  within  the  territ.i>rial  waters  or  the  adjacent  wat-era  of  the  islands  of  tlio  state 
will  constitute  a  violation  of  territory. 

'  United  States  Documente,  vol.  vii,  p.  110 ;  British  Appeiidi::,  vol.  iii,  p.  '2J. 

'Americmi  MS.,  Part  IV,  p.  9iQ. 

"  Eeport  of  Neutrality  Laws  Commission,  p.  63,  British  Appendix,  vol.  iii.  . 

Ho.Bdb,  Google 


OPINIOSS    OP    SIR    ALEXANDER    COCKRURX.  283 

III  all  tliese  countries,  at  tbe  time  to  wbicli  our  attention  has  to  be 
(iireeted,  tbe  question  whether  there  had  been  a  breach  of  the  municipal 
law  by  a  snbject,  turned  on  whether  there  had  been  a  breach  of  neu- 
trality, snch  as  to  expose  the  nation  to  war  or  reprisals.  The  equipping 
or  arming  of  vessels  for  sale  iu  the  way  of  commerce  does  not  come  into 
question  at  all.  It  is,  therefore,  manifest  that  the  mnuicipal  law,  both 
of  Great  Britain  and  the  United  States,  was  far  more  stringent,  thongb 
tbe  punishment  under  the  foreign  law  in  case  of  a  breach  of  tbe  law 
was  more  severe,  by  reason  of  the  greater  gravity  of  the  result,  when  a 
nation  becomes  exposed  to  war,  or  possibly  actually  involved  in  it. 

I  next  turn  to  the  law  of  the  nortLern  nations  on  the  subject  of  neu- 
trality. 

Tbe  law  of  Demarlt  relating  to  ships,  with  reference  to  neutrality, 
is  fully  set  out  in  the  third  volume  of  the  British  Ap-  ^^w .,rDsm™.,k. 
pendix.^ 

Denmark  appears  to  be  one  of  tbe  very  few  countries  that  have  gone 
the  length  of  proLibiting  to  the  subject  the  carriage  of  articles  contra- 
band of  war.  But  though  unusually  strict  in  that  respect,  and  minnte 
as  to  its  regulations  in  many  otbera,  the  law  contains  no  prohibition  of 
the  equipping  or  arming  of  ships  of  war  for  tbe  purpose  of  sale. 

The  Swedish  ordonnance  of  April  8, 1854,  while  it  expressly  prohibits, 
by  tbe  eighth  section,  tbe  arming  or  equipping  of  vessels       L»w„i5«eje^ 
for  the  purpose  of  ^mnfeeruif/,  is  wholly  without  any  pro- 
hibition against  doing  so  with  reference  to  ships  armed  or  equipped  for 
a  belligerent  state.^ 

The  only  article  in  the  Russian  code  relating  to  neutrality  is  tlie 
two  hundred  and  fifty-ninth,  which  is  as  follows:'  'tiwofitmsLB 

If  any  Russian  subject  in  time  of  peace  sball  by  open  force  attack  tbo  inhabitants  of 
a  ncigliborinjj  state  or  tliose  of  any  otiior  foreign  country,  and  sliall  tbcvoby  subject 
bis  own  oonntiyto  the  danger  of  a  rupture  with  aftiendly  power,  or  even  tcranattatk 
by  encli  foreign  BnlyectB  on  the  territory  of  Kitsaia,  for  sucli  a  criuie  agaii'st  interna- 
tional law,  the  offender  and  all  those  who  partieinate  voluntarily  in  liia  enterprise, 
ivitii  a  knowledge  of  its  objects  and  illegality,  shall  be  aentenoed  to  lose  all  their  civil 
riglits,  and  be  condemned  to  hard  labor  in  a  fortress  for  a  term  of  eight  to  ten  years. 

\¥ith  the  exception  of  this  article,  says  M.  de  Westmanii,  in  answer 
to  an  official  inquiry  from  the  British  government,'  "La  legislation 
russe  lie  renferme  pas  de  dispositions  ayant  pour  bnt  d'empfioher  sur 
le  territoire  de  la  Bussie  I'accomplisseinent  d'actes  dont  les  puissances 
bellig6rant«s  pourraient  se  plaindre  comme  d'une  violation  du  principe 
de  neutrality." 

There  being  thus  no  law  in  Russia  relating  to  ships  of  war,  and,  as  I 
have  shown,  none  such  in  Prussia,  I  was  surprised^  after  reference  to  the 
efficient  regulations  of  the  Dutch  government,  followed  afterward  by  an 
assertion  that  by  those  regulations  the  construction  of  cruisers  was  pro- 
hibited, (which  it  is  not,)  to  see  it  stated  that  "  similar  laws  were  to  be 
found  in  Russia  and  in  Prussia,"  as  to  tbe  latter  of  which  it  is  added, 
(in  a  friendly  spirit  no  doubt,)  that  it  "  ouce  had  occasion  to  apply  'ts 
laws  to  tbe  acts  of  British  agents." 

But  while  the  codes  of  so  many  maritime  nations  are  silent  as  to  the 
equipping  or  arming  of  ships  of  war  in  the  way  of  trade,  tbe    i.,,,.^  „  i,  p,;,.. 
codes  of  several — for  example,  Belgium,  Deumarli:,  Sweden —  ''^"■ 
])roliibit  the  fitting  out  of  privateers.    Here  again  the  argument  of  tbe 
ITuited  States  falls  into  the  same  strange  mistake  as  before.    It  rep- 


1  Kopoi't  of  Nentrality  Laws  ComuiisBioii,  p.  40,  Biitish  Appeudis,  vol.  ii 
'Ibid.,  pp.  66,67. 
=  Ibid.,  p.  65.  ■ 
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resents  these  governraeiits  as  preveiitiug  not  only  the  armament,  but 
also  the  construction  of  crmsers.^  I  can  hardly  suppose  the  writer 
ignorant  of  the  meaning  of  the  term  corsaire,  the  term  used  in  the  hiws 
ill  question,  and  which  never  has  but  one  meaning,  that  of  privateer,  or 
in  French  phrase  that  of  a  "  vaisseau  aTva^eaKoaTsepardespartittaliers, 
mais  avec  I'aatorisation  du  gouvernement."*  Neither  of  these  countries 
lias  any  law  against  the  construction  of  cruisers.  Such  a  statement, 
therefore,  ought  not  to  have  been  made. 

The  argument  of  tlie  United  States  winds  up  the  comparison  of  the 
British  law  with  that  of  other  countries,  with  the  following  rejiiarkable 
observatious  f 

The  institutions  of  Italy,  Brazil,  Switzerland,  France,  Spain,  Portugal,  the  Netlier- 
lauda,  aud  all  other  governtneuts  of  Eiirope,  IndtHid,  except  Great  Britaiu,  uxpi'eBBly  at- 
Biiine,  as  to  the  institatious  of  the  United  States,  that  volunteer  »ud  unanthorizeil 
military  and  naval  expeditionit,  undertaken  in  a  neutral  eoiintry,  are  to  lie  restraineil, 
T>ecanse  tending  to  invoWe  suoli  country  in  war  with  the  oonutry  »(q{rieved.  lufi'inge- 
ments  of  the  law  arS  punished  mainly  for  that  reason,  iuclading  the  protection  i>f  tlie 
uilt.ional  Boverei™ty. 

Hence,  in  all  Uioae  conntrieB,  except  Great  Britain,  tlio  piiniliee  law  is  a  secondary 
fiust;  the  primary  fact  being  the  preventive  action  of  the  Eovermueilt. 

The  United  States  perfeoUy  auderstood  this,  the  true  relation  of  things,  and  while 
they  indicted  persons,  and  arrested  ships,  they  did  not,  when  ocoaaion  required  action, 
Tuly  on  Bach  meiely  punitive,  or  at  most  auxiliary,  means,  but  called  into  play  the 
armed  forces  of  land  and  sea  to  snpport  the  Executive  in  summary  acts  of  prevontiim 
liy  force  for  the  maiuteuauce  not  only  of  the  sovereignty  but  of  the  neutrality  of  the 
Government. 

Neither  Jjord  Bnssell,  in  his  correspondence  with  Mr.  Adams,  nor  the  fraraers  of  the 
Britisli  i;aao,  appear  to  have  hod  any  clear  conception  of  these  higher  relations  of  the 
sulfiect,  although  distinctly  and  explicitly  stated  in  (he  best  worics  of  inter uutional 
law  of  Great  Britain  herself. 

Great  Britain  alone  pretends  that  punitive  law  is  the  measure  of  neutral  duties;  all 
other  governments,  including  the  United  States,  prevent  peril  to  the  national  peato 
thron^i  means  of  prerogative  force,  lodged,  by  implied  or  express  constitutioual  law, 
in  the  hands  of  the  Eexcntive. 

A  stranger  misrepresentation  could  scarcely  have  been  penned.  The 
assertion  that  the  institutions  of  Great  Britain  do  not  assume  that  vol- 
unteer and  unauthorized  military  and  naval  expeditions,  undertaken  in 
a  neutral  country,  are  to  be  restrained,  is  without  the  shadow  of  a  founda- 
tion. It  is  equally  uutrue  and  unjust  to  say  that  Great  Britain  pretends 
that  punitive  law  is  the  measure  of  neutral  duties.  Great  Britaiu  pre- 
tends nothing  of  the  kind.  Tlie  best  answer  to  these  unwarranted  as- 
sertions is  the  fact,  that  the  Alabama  was  attempted  to  be  seized ;  that 
the  Alexandra  was  seized ;  as  were  the  Pampero  and  the  Birkenhead 
rams,  and  the  Florida  at  Nassau;  by  virtue  of  the  preventive  power 
alone ;  and  that,  if  in  any  of  those  cases  resistance  had  been  offered,  or 
force  required,  force  would,  as  a  matter  of  course,  liave  been  resorted 
to  immediately  to  enforce  the  law. 

Bnt  while  the  United  States  thus  impugn  the  effleaey  of  the  British 
law,  and  dwell  upon  the  executive,  as  contradistinguished  from  legal, 
Ijower  possessed  by  their  own,  and,  as  they  allege,  by  foreign  govern- 
ments— of  which,  by  the  way,  they  offer  no  proof  whatever — at  another 
time,  with  startling  inconsistency,  they  assert  that  the  government  of 
Great  Britain  possesses  this  very  executive  power,  and  make  the  omis- 
sion to  put  it  in  force  the  subject  of  vehement  complaint. 

The  imagination  of  the  writer  must  have  been  singularly  lively,  while 

'  Argument  of  the  United  States,  p.  73, 

'  Littre,  ad  verb. ;  and  see  Merlin,  "  Repertoire,"  lit.  "  Piises  mnritiuies." 

apagea  71,7a. 
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bis  coiiscieuce  mast  Lave  slept,  who  could  venture  to  put  on  paper  the 
following  piissages:^ 

No  inrlependent  state  enlists,  either  in  Europe  or  America,  encnmliered  witli  cousti- 
tutional  incapacity  in  tliis  nsapeet. 

Violaiiona  of  neutrality  are  issues  of  war  and  peace.  Whatever  power  in  a  atat* 
declares  vox,  or  makes  peace,  has  jurisdiction  of  the  issues  of  pea«e  aud  war,  inclntliag 
of  coiiree  all  violatiooH  of  nen  trail  ty. 

Iq  point  of  fact,  such  authority  is  not  a  quality  of  despotic  guvernraeDt  only :  it  be- 
loMj^a  ennnlly  to  the  moat  constitutional  (^verninent,  as  appears,  for  iiisfjince,  in  the 
political  inatitutions  of  constitutional  repnblioalike  Switzerland  aud  the  Uuited  States, 
and  in  constitutional  motiarohies,  like  Italy  and  Brazil. 

The  selection  by  the  counsel  of  the  United  States  of  the  countries  of 
the  four  other  members  of  the  tribunal  was,  I  presume,  accidental.  But 
let  us  go  on  : 

The  conosL-1  of  the  United  States  snliniit  these  propoiitiins  a^  uudf  niable  and  cle- 
inuntary  truths. 

I'et  the  Ciiae  and  connter-case  of  tlio  British  govpiument  assume  and  persistently 
argue  that  the  sole  instruineut  posaessed  by  the  Biitiab  goverument  to  enforce  tlie 
performance  of  neutral  obligationB,  at  the  time  of  the  otcnirencea  in  question,  was  a 
particular  act  of  the  Britiab  Parliament. 

Every  government  in  Europe  or  America,  exomt  Great  Britain,  aaaertaand  exercises 
authority  to  prevent  its  liege  aubjectB  (aud  i  forlioii  ooniniorant  aliens)  from  doing 
acts  which  tend  to  involTe  it  in  a  war  with  any  other  government. 

But  tbe  British  government  maintains  that  the  aovercigu  stat«  of  Great  Britain  and 
lieland,  the  imperial  mistiess  of  the  ludiea,  the  proudest  in  fame,  the  richest  in  re- 
sources, and  (including  her  transmarine  possesHioDs)  the  most  populous  of  the  great 
states  of  Europe,  does  not  posseaa  constitutional  power  to  prevent  mei'cenary  law- 
breakers ainouK  her  own  subjects,  or  bands  of  desi>erftt'e  forei{;n  rubels,  eomnicnant  on 
her  soil,  fmm  dragging  her  inf^>  acta  of  flagrant  violation  of  neutrality,  and  thus  al- 
fordiDg,  or  tending  to  aft'ord,  juat  uanaeof  war  to  other  foreign  states ! 

And  such  ia  the  defense  of  Great  Britain  in  answer  to  the  reclamatioua  of  tbo  Uuited 
States. 

It  would  be  difficult  to  find  any  other  example  of  a  great  state  defending  itself 
against  charges  of  wrong  by  setting  up  the  plea  of  its  couati tutional  inoompsteuey 
aud  incapacity  to  discbarge  the  must  common-place  duties  of  a  sovereign  atate. 

Gi'cat  Biilain  is  not  in  that  condition  of  constitutional  disability  which  ber  minis- 
ters pretend. 

We  find,  on  the  most  cursory  observation  of  the  constitation  of  Great  Britain,  that 
the  declaration  of  war,  tbo  conclnsion  of  peace,  the  conduct  of  foreijm  affairs,  that  all 
these  things  are  in  Great  Britain  elements  of  the  prerogative  of  the  Crown. 

We  cannot  believe  and  do  not  concede  that  in  nil  these  greater  prerogative  powers 
there  is  not  incbiiled  tbe  leaaer  one  of  pieeiintivg  unauthorized  private  persons  from 
enfjaging  in  private  war  against  a  friendly  fonsign  state,  and  thus  committing  Gltial 
Hi'itain  to  ennses  of  public  war  on  the  part  of  auoh  foreign  st-ute. 

If  the  eserciseof  such  power  by  the  Crown  involves  derogation  of  the  rights  of  pri- 
vate persons  which  ministera  fear  to  commit,  they  should  obtain  a  proper  act  of  P;w- 
liameut,  either  for  antecedent  goneial  author! station  or  for  subsequent  pi-otection,  all 
which  is  within  the  aeopc  of  the  theoretic  omnipotence  of  Parliament. 

The  British  ministers  do  not  scruple  to  suspend  the  privileges  of  tbo  writ  of  habeas 
eoijiiM,  whether  with  or  without  previous  parliamentary  authorization,  and  wlietber 
in  the  United  Kingdom,  or  in  the  ooloniea,  on  ooonaion  of  petty  acts  of  rebellion  or 
revolt,  that  is,  the  case  of  domesiio  war :  a  foHloei  tliey  should  and  may  arnst  and 
prevent  subjects  or  commorant  foreigners  engaged  in  tbe  commissiou  of  acts  ot  tbroii^ii 
war  to  the  prejudice  of  another  govemiuent. 

Is  it  possible  to  deny  or  to  doubt  that  British  ministera  might  as  well  do  lliU  iis  tbe 
ministers  of  Switzerland,  Italy,  Brazil,  and  the  United  States  in  like  eircuiiistauces  f 
Again  8witzerla.nd,  Italy,  Brazil,  and  the  United  States — 
Has  the  Queen  of  the  United  Kin^^dnm  of  Great  Biitain  and  Ireland  less  executive 
power  than  tbe  President  of  the  United  States  1  Add  if  she  have  h-ss,  cunid  not  tbe 
deficient  power  be  granted  to  her  by  act  of  Farliament,  just  as  readily  as  similar  cii- 
ecutive  power,  in  this  relation,  has  been  granted  to  the  President  of  the  United  States 
by  their  Congresst 

But  tber<!  is  no  Boeli  deficiency  of  power  in  the  British  ministers.  Their  own  con- 
duct in  pertinent  cases  proves  conclnaively  that  they  have  the  power,  and  can  exereise 


'  United  States  Argument,  pp.  43-4S. 
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it,  wlieu  they  chnosfi,  without  affording  oecaeion  of  any  serious  doubt  or  denial  of  the 

Be  it  reuieuibored  that  the  excnae  of  the  British  govtTiinieDt,  for  omitting  to  ilHtniii 
tlie  Alabuiiia  and  other  confeilorate  cruiaeis,  wiiB  the  alleged  wunt  of  [Mtwec  tu  act 
oiitside  of  tlie  foruiKii-enlistnieut  act. 

Ami  yt-t,  suliSfiiiieiitly  to  tlio  escape  of  the  Alabama  from  tlie  port  of  Iviverpool,  on 
ciiiMsioii  of  till)  cHustruction  in  tlii)  porta  of  Great  Britain  of  certaiu other  vessels  for 
till'  ri>iifi'di>i':irL's,  cfiniinunly  spokun  of  aa  the  Lnird  I'onia,  the  Biitisli  goveninieiit 
si'izcd  tiii:iii  upon  its  own  iffiBuoiiBihility  in  virtne  of  the  prerogative  power  of  the 
Crim  11,  and  so  prevented  their  departure  to  make  war  against  the  United  States. 

Sitting  on  this  tribiiiial  as  in  some  sense  the  representative  of  Great 
Britain,  I  cannot  allow  these  statements  to  go  forth  to  the  world  with- 
out giving  tliem  the  moat  positive  and  nnqnalified  contrartiotion.  Tliej- 
are  wholly  nncalled  for,  as  being  nnneeessary  to  determine  the  (juestion 
whether,  in  particular  instances,  Great  Britain  had  been  wanting  in 
diligence.  They  are  not  only  imjast,  but  in  the  highest  degree  ungen- 
erous, (I  use  the  mildest  expression  I  can  find,)  on  an  occasion  when 
Great  Biitain  is  holding  otit  the  band  of  friendship  and  conciliation  to 
America,  and  though,  perhaps,  at  a  heavy  sacrifice,  is  seeking  to  bary 
all  sense  of  past  grievance  by  submitting  the  claimsof  the  United  States 
to  peaeefol  and  friendly  arbitration.  But  it  is  not  only  that  these  ob- 
servations are  ungenerous  and  unjust.  There  is  in  this  extraordinary 
series  of  propositions  the  most  singular  confusion  of  ideas,  misrepre- 
sentation of  facts,  and  ignorance,  both  of  law  and  history,  which  were 
perhaps  ever  crowded  into  the  same  space,  and  for  my  part  I  cannot 
help  expressing  my  sense,  not  only  of  the  gross  injustice  done  to  my 
country,  bnt  also  of  the  afti-ont  ottered  to  this  tribunal  by  such  an  at- 
tempt to  practice  on  our  supposed  credulity  or  ignoi-ance. 

It  is  not  tiTie  that "  the  case  and  counter  case  of  the  British  govern- 
ment assume  and  ])ersistently  argue  that  the  sole  iustruuient  possessed 
by  the  British  government  to  enforce  the  performance  of  neutral  obli- 
gallons,  at  the  time  of  the  occnrreuces  in  question,  was  a  particular  act 
of  the  British  Parliament." 

It  is  not  true  that  the  British  government  has  ever  "  niiiintained  that 
Great  Britain  did  not  possess  constitutional  power  to  prevent  merce- 
nary subjects  or  foreign  rebels  from  dragging  her  into  acts  of  flagrant 
violation  of  neutrality." 

It  is  not  true  that ''a  great  state"  is  here  "defending  itself  against 
charges  of  wreng  by  setting  up  the  plea  of  its  constitutional  incompe- 
tency and  in<;apacity  to  discharge  the  most  common-place  duties  of  a 
sovereign  state." 

The  transparent  fallacy  which  runs  through  the  whole  of  this 
series  of  declamatory  assertions  consists  iu  confounding  infractions 
of  the  muLiicipal  law  with  infractions  of  neutrality  properly  so 
called.  Though,  by  convention  between  the  two  governments,  the 
equipping  of  a  ship  without  arming  may  have  acquired,  ex  post 
facto,  tVir  the  purpose  of  the  present  arbitration,  the  character  of  a  vio 
lation  of  neutrality,  no  agreement  can  change  the  substantive  reality  of 
things  belonging  to  the  past.  Now,  at  the  time  the  occurrences  took 
place  on  which  the  present  claims  arise,  to  equip  a  ship  in  the  way  of 
trade,  tliougb  intended  for  the  service  of  a  belligerent,  was  not,  as  I 
have  already  shown,  and  as  Mr.  Adams  himself,  in  all  fairness,  fully 
admits  an  offense  against  international  law,  and  therefore  was  not  a  vio- 
lation of  neutrality.  While,  therefore,  in  a  case  of  actual  violation  of 
neutrality,  as  by  sending  tbrth  an  armed  ship,  or  a  ship  immediately 
about  tobe  armed,  for  the  purpose  of  immediate  warfare,  the  execati\e 
power  might,  e.cj)ropno  wt^re,  interfere,  and  if  necessary  by  force,  to 
l»revent  such  a  proceeding,  the  seizure  of  a  vessel  unarmed,  aninot  iiu- 
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mediately  about  to  go  forth,  aiifl  in  respect  of  wliieli,  tberefore,  no  breach 
ofiientrality  had  taken  place,  conld  only  be  doneby  virtue  of  the  munici- 
pal law  as  constituted  by  the  act  of  Parliament.  But  if  a  seizure  was  to  be 
made  under  the  act,  it  was  necessary  that  proof  should  be  forthcoming 
to  justify  and  uphold  it.  Therefore  it  was  true  that,  as  regarded  the 
equipping  of  ships,  the  powers  of  the  executive  were  limited  to  cases  iu 
which  'proof  of  a  breach  of  the  act  was  tbrtheoming.  Therefore  it  was 
that,  in  the  case  of  the  Florida,  the  government,  thinking  there  was  not 
sufficient  evidence  of  belligerent  purpose,  abstained  from  seizing,  and 
in  that  of  the  Alabama  delayed  the  seizure  for  a  time.  Therefore  it 
was  that,  in  the  later  cases  of  the  Alexandra  and  the  rams,  the  govern- 
iiieut,  being  advised  that  the  evidence  was  sufficient,  proceeded  to  seize. 
Heuce,  in  discussing  the  question  whether  it  jras  at  that  period,  and  in 
the  then  admitted  stateof  international  law^,  the  duty  of  the  government 
to  seize  the  vessels  in  question,  it  is  necessary  to  refer  to  the  tbreign-en- 
listment  act  to  ascertain  what  were  the  powers  of  the  government.  The 
distinction  is  a  very  obvious  one,  and  one  which  persons  must  be,  I 
should  think,  willfully  blind  not  to  see. 

The  assertion,  coming  from  the  quarter  from  which  it  proceeds — the 
government  of  a  great  republic,  where  all  executive  power,  I  should 
have  imagined,  would  be  clearly  defined  by  law  and  exercised  in  sub- 
ordiuation  to  it — that  the  British  government  should  have  proceeded, 
iiidepeudeutly  of  and,  if  necessary,  in  detiance  of  the  law,  to  seize  ships 
iiud  arrest  subjects  as  well  as  foreigners  engaged,  as  it  is  termed,  in  aetiS 
of  foreign  war  to  the  pr^udice  of  another  government,  surprises  me,  I 
must  say,  not  a  little;  but  when,  as  the  ground  of  such  an  assertion,  I 
am  told  that  "  British  ministers  do  not  scruple  to  suspend  the  privileges 
of  the  writ  of  habeas  corpus,  whether  with  or  u<itAout  previous  parlia- 
mentary authorization,  whether  in  the  United  Kingdom  or  in  the  colo- 
nies, on  occasion  of  petty  acts  of  rebellion  or  revolt ;  that  is,  the  case  of 
domestic  icar,"  I  find  myself  lost  in  amazement,  and  seek  in  vain  to 
discover  what  can  possibly  be  meant  by  so  strange  a  statement.  War, 
whether  it  be  domestic  or  foreign,  is  of  course  war;  and,  in  regard  to 
those  who  are  actually  engaged  in  war,  the  law  of  war  necessarily 
supersedes  the  civil  law  and  civil  rights,  and  would  per  se,  suspend 
the  privileges  of  the  habeas-oorpun  act.  But  if  it  is  meant  that,  even  in 
time  of  war,  the  executive  could,  as  regards  persons  not  taking  i)art  in 
the  war,  or  not  coming  within  the  operation  of  martial  law,  suspend  the 
kaheas-cotyus  act  without  an  act  of  Parliament,  the  assertion  is  equally 
unfounded  and  surprising,  whether  looked  at  in  an  historical  or  in  a 
legal  point  of  view. 

But  a  discovery  has  been  made  by  those  who  drew  up  the  United 
States  argument  which,  I  must  say,  appears  to  me,  as  an  English  law- 
jer,  surpassing  strange.  It  is,  that  that  which  could  not  have  been 
done  toward  seizing  vessels  under  the  foreign  enlistment  act  for  want  of 
evidence  necessary  to  support  a  seizure  under  that  act  might  have  been 
done  with  a  high  hand,  by  virtue  of  the  prerogative  of  the  Orown;  in 
support  of  which  strange  doctrine  the  following  instances  are  given,  in 
which  it  is  alleged  that  what  was  done  was  done  by  virtue  of  the  pre- 
rogative.    Such  are : 

The  Qneeo's  proclamation  of  neutrality  of  May  13, 18fil. 

Tbe  regulatioHs  issued  bj  the  govenimeut  of  Her  Miyesty  tn  rfijpu'd  to  the  reception 
'     re  auij  tbeir  prizes  iu  ports  of  the  umpire,  Jiiuu  1,  1661,  June  'i,  18()5. 

""~e  orders  to  detain  the  Alabama  at  Queeustowu  and  Nassau,  August  2, 
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TliK  debate  and  vote  in  Parliament,  jnstifjing  the  detention  of  the  raws  bj  tlie  >;ov- 
erniQcut  "on  their  own  responsibility,"  February  dS,  ISSd. 

The  exeeutive  order  that  "for  the  fnture  no  ship  of  war  belonging  to  either  of  thu 
belligerentpuwerB  of  North  Ametioi*  shall  be  allowed  to  enter  or  to  remain  or  to  bi', 
in  any  of  Her  Majesty's  ports  for  the  pnrpose  of  being  dismantled  or  sold,"  Septem- 
ber 8,  IH64. 

The  filial  eseciitive  orders  to  retain  the  Shenandoah  in  port,  "  by  force  if  necessary," 
and  to  "  forcibly  seize  her  upon  the  high  seas,"  September  and  October,  1865,' 

In  adilition  to  which  the  final  decision  of  the  government  with  regard 
to  the  Tusoaloosa  is  referred  to,  as  also  the  opinion  of  the  law  ofQcers, 
advising  the  seizure  of  the  Alabama  at  Liverpool,  and  the  rejection,  at 
tlie  instance  of  the  law  officers,  of  the  clause  proposed  to  be  inserted  in 
the  neutrality  act  of  1870,  for  prohibiting  the  entry  of  vessels,  equipped 
in  contravention  of  the  act,  into  British  ports. 

While  I  quite  see  how  likely  statements  of  this  sort  are  to  produce  an 
effect  on  the  minds  of  persons  not  familiar  with  the  constitutional  law 
of  Great  Britain,  lam  at  a  loss  to  understand  how  counsel,  familiar  with 
English  law,  can  take  upon  themselves  to  make  them. 

The  limits  of  the  royal  prerogative  are  ascertained  and  defined;  they 
certainly  do  not  include  a  power  to  interfere  with  the  liberty,  property, 
or  industrial  pursuits  of  the  subject,  except  where  such  power  is  expressly 
conferred  by  law.  In  the  instances  given,  with  the  exception  of  the 
Queen's  proclamation,  as  to  the  effect  of  which  I  have  alretidy  spoken, 
and  the  regulations  as  to  the  admission  of  belligerent  vessels  to  British 
ports,  and  the  accommodation  there  to  be  afforded  to  them,  which  are 
undoubtedly  matter  of  royal  prerogative,  and  the  order  in  respect  of 
the  Shenandoah,  which  was,  as  will  hereatler  be  seen,  a  most  excep- 
tional case,  every  instance  enumerated  was,  though  in  one  sense  an  act 
of  the  executive,  yet  an  act  done  by  virtue  of  power  conferred  by  the 
foreign-enlistment  act,  and  not  by  virtue  of  the  prerogative.  As  an 
English  judge  and  lawyer,  I  affirm  that,  short  of  their  going  out  as  a 
hostile  expedition,  in  wliich  case  force  might  undoubtedly  be  used,  these 
vessels  could  not  have  been  seized  under  the  exercise  of  pi-erogative 
power. 

Throughout  the  statements  of  the  PnitedStates  a  comparison  is  drawn 

'.n-mr-.u  1-  between  the  conduct  of  the  United  States  and  that  of  Great 
'.'""niTi'v''.','"^  Britain  in  reference  to  the  maintenance  of  nentralitj. 
n™i™ui7"'°*  "'  "When  the  British  goveranient  retorts  with  instances  of 
Amencan  default  in  this  respect,  the  answer  comes  that  it  is  Great 
Britain,  not  the  United  States,  that  is  now  on  its  trial.  And  this  is 
perfectly  true;  but  when  the  plaintiff  seeks  to  prejudice  the  defendant 
in  the  eye  of  the  judge  and  of  the  world,  and  at  the  same  time  to  secure 
favor  to  himself  by  holding  up  his  own  conduct  as  righteous  and  immiic- 
ulate,  whereby  to  make  that  of  the  defendant  appear  more  black,  it  is 
bnt  fair  that  his  pretensions  should  be  submitted  to  the  criticism  to 
which  he  justly  exposes  himself. 

The  argument  of  the  United  States  asks  at  the  hands  of  this  tribunal 
for  a  rigorous  enforcement  of  the  obligations  of  neutrality  against  Great 
Britain,  on  the  ground  that,  while  the  latter  has  been  uumiudful  of  its 
duties  as  a  nentral,  the  United  States  have  maiutained  a  consistent  and 
unvarying  course  in  the  most  exemplary  fulfihnent  of  those  duties.  I 
select  one  from  many  passages  in  which  a  comparison  between  the  two 
nations  in  this  respect  is  invidiously  made: 

tjualis  ah  ineepto  tali»  aifinem.  With  consistency  nnwaveriiift,  and  at  whatever  haz- 
ard of  domestic  or  foreign  inconvenience,  even  if  it  were  friendly  powers  like  Franee 
and  Great  Britain  with,  which  we  were  thns  brought  into  contention,  the  United 


1  United  States  Argnment,  pp.  334,  335. 
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States  have  steadily  adhered  to  principles  of  iiiteniatiotial  uentrality ;  and  we  may 
well,  tberefore,  demand  tlie  observance  of  those  priooiplea,  or  reparation  for  tlieir  nou- 
oliservance  on  the  pact  of  Great  liritaiu.' 

It  becomes,  therefore,  perfectly  legitimate  to  take — as  is  done  in  the 
Britisli  counter-case — a  retrospect  of  the  history  of  American  neutrality 
so  vauutingly  extolled  in  the  papers  before  ns.  It  cannot  be  fair  or  just 
that  a  country  in  whose  ports  privateering  against  the  commerce  of 
friendly  nations  has  been  openly  carried  on  upon  the  largest  scale,  and 
from  whose  shores  armed  expeditions  and  raids  have,  in  so  many  in- 
stances, gone  forth,  should  seek  to  enlist  the  favor  of  this  tribunal  in 
order  to  swell  the  damages  against  Greafc  Britain,  by  holding  itself  up 
as  a  model  of  neutral  perfection.  It  is  not  so  much  for  this  purpose, 
however,  that  I  advert  to  the  history  of  the  past,  as  it  is  for  that  of 
showing  that  there  is  no  foundation  for  the  assumed  superiority  of 
American  la,ws  or  institutions  in  respect  of  the  fulfilment  of  neutral 
obligations.  The  use  of  a  review  of  American  history  in  this  respect 
will  readily  be  seen. 

America  undoubtedly  has  the  credit  of  being  the  first  nation  that,  by 
l»ositive  legislation,  sought  to  restrain  its  subjects  withia  i.^mhj„ oi i™i. 
the  strict  limits  of  neatiality.  But  those  who  make  this 
boast  as  against  Great  Britain  should  also  remember  that  it  was  through 
the  acts  of  American  citizens  that  such  legislation  first  became  neces- 
sary. Tlie  large  and  just  mind  of  the  greatest  of  American  statesmen 
saw  at  ooce  the  reproach  and  the  danger  arising  to  his  country  from 
her  ports  being  used  for  the  building  and  equipping  of  privateers  by 
American  citizens,  and  tor  sending  them  out,  manned  with  American 
crews,  commissioned  by  the  I'^reneh  goveriiiuent,  to  make  war  on  British 
vessels,  while  the  United  States  and  Gresit  Britain  were  at  peace.  For, 
as  I  have  already  observed,  this  was  the  mischief  against  which  the  leg- 
islation of  1704  was  directed. 

At  that  time  no  complaint  had  arisen  of  ships  of  war  being  built  for  a 
belligerent.  The  complaint,  again  and  again  made  by  the  British  minis- 
ter, was  of  "  the  pnictice,"  as  Mr,  Jefferson  calls  it,  "  of  commissioning, 
equipping,  and  manning  vessels  in  American  ports,  to  cruise  on  any  of 
the  belligerent  parlies.'"  The  Government  of  General  Washington  was 
perfectly  sincere  in  its  desire  to  prevent  American  ports  from  being  used 
lor  this  purpose ;  and,  had  there  always  been  "Washingtons  at  the  head 
of  affairs,  the  well-founded  complaints  of  Spain  and  Portugal,  in  1816 
and  1817,  might  never  have  arisen.  I  say  "  wffll-founded  complaints," 
for  the  few  vessels  built  or  equipped  in  Great  Britain  during  the  late 
civil  war  hear  but  a  small  proportion  to  the  organized,  and  systematic 
l)rivateering  which  was  carried  on  from  American  ports  at  the  period  I 
am  referring  to. 

I  first  take  the  case  of  Spain,  as  it  appears  in  the  corre-  ^.^^^  ^,i„..„.-. 

Hpondence  set  out  in  the  third  volume  of  the  British  Appendix.    "'"' """' "' "'"'" 

On  the  2d  of  January,  1817,  Don  Luis  de  Onis,  minister  of  Spain  to 

the  United  States,  thus  addresses  Mr.  Monroe,  then  Secretary  of  State : 

WASinXQTQK,  Jaiiuarn  %  1817. 

Sin :  The  itiisehiefs  resulting  from  the  toleration  of  the  armament  of  privateers  in 

the  ports  of  this  Union,  and  ofuringing  into  tHiem,  with  impunity,  the  plunder  made  by 

these  privateers  on  the  Spanish  trade,  for  the  purpose  of  distribnting  it  among  those 

merohanta  ivho  have  no  scrapie  in  engacing  in  these  pira^^ies,  have  risen  to  such  a 

height,  that  1  should  he  wanting  in  my  duty  if  I  omitted  to  cail  your  attention  again 

to  this  vei-y  important  subject. 


'  United  States  Argnmeufi,  p.  94. 
'British  Appendix,  vol.  v,  p.  a4d. 
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It  ia  notorions  that,  altliougk  tlie  speculative  system  of  fittiDg  out  piivsteers,  and 
putting  them  auder  a  foreijjii  flag,  one  disavowed  by  all  nations,  for  the  purpose  of 
ilestrojing  the  Spanish  commerce,  has  been  more  or  less  pursued  in  all  ports  of  tlie 
Union,  it  is  more  especially  in  thoseof  New  Orleans  and  Bnltimore,  wliere  the  greatest 
violations  of  the  respect  due  to  a  friendly  nation,  and,  if  I  may  say  so,  of  that  dne  to 
themselves,  have  heeu  committ-ed  ;  whola  squadrons  of  pirates  having  been  fitted  out 
from  thence,  in  violation  of  the  solemn  treaty  existing  between  tho  two  nations,  and 
bringing  biusk  to  them  the  frnits  of  their  piracies,  without  being  yet  checked  in  these 
contses,  eitlier  by  the  reclamations  I  have  mode,  those  of  His  Mnjesty's  consuls,  or  the 
decisive  and  judicious  orders  issued  by  tho  President  for  that  purpose. 

After  setting  forth  depredations  done  by  three  American  privateers, 
he  continues : 

The  consnl  at  New  Orleans  informs  me  that  the  pirate  Mitchell,  with  the  vessels  un- 
der his  command,  fitted  out  by  ditt'erent  merchants  at  that  port,  of  whom  a  Mr.  Dupuy 
is  supposed  to  be  the  principal,  has  lately  taken  several  Spanish  prizes  to  Galveston, 
and  that  from  the  proceeds  of  their  sales  he  has  remitted  to  the  said  deputies  $105,000, 
which  he  has  deposited  in  the  Bank  of  Louisiana,  after  deducting  the  shares  of  the 
captain  and  crew,  amounting,  as  is  supposed,  altogether  to  $200,000.  'The  same  consul 
adds  that  two  of  the  prizes,  one  from  Campeachy,  and  the  other  from  Guatemala,  were 
bumedj  and  their  crew^s  landed  by  that  savage  monster,  near  BoquiUa  de  Piedras,  that 
they  might  be,  as  tliey  actually  were,  put  to  death  by  his  great  friend,  Villapiuto,  a 
not«d  rebel  ringleader,  who,  being  pursued  by  the  King's  troops,  had  retreated  to  the 
seashore  to  maba  his  escape.  Or  ninety  men  composing  these  crews,  only  nine  were 
saved. 

The  consul  at  Norfolk  informs  me  of  the  arrival  there  of  a  privateer  schooner  from 
BuenoB  Ayies,  one  of  several  titted  out  at  Baltimore,  and  wholly  owned  there ;  that 
from  what  be  has  been  able  to  ascertain,  among  other  vessels  she  plundered  a  Spanish 
ship,  laden  with  a  cargo  of  cochineal,  indigo,  and  specie,  to  the  amount  of  more  tliaii 
$2(H),000,  and  proceeded  to  Baltimore  to  divide  the  spoil  among  the  concerned.  The 
said  consol,  in  the  discharge  of  his  duty  and  exercise  of  his  rights,  addressed  an  appli- 
cation to  the  collector  of  the  customs,  copy  of  which  is  annexM,  and  also  of  the  answer 
of  the  collector,  by  which  you  wUl  perceive  that  he  declines  this  just  reclamation.  I 
could  cite  innumerable  other  cases,  as  well  attested  as  those  I  have  just  stated,  but  I 
omit  them,  as  their  detail  would  fotigue  yon,  without  tending  to  demonstrate  more 
effectually  that  they  proceed  from  the  non-observance  by  the  officers  of  this  Govern- 
ment of  the  President's  proclamation,  and  of  the  treaty  of  limits  and  navigation  between 
the  two  governments.' 

On  the  16th  of  January  Don  Luis  writes  again : 

I  have  just  received  information  from  the  King's  consul  at  New  Orleans  of  the  cap- 
ture, withiu  sight  of  the  Balize  of  that  port,  and  at  little  more  tlian  musket-shot  fi«m  the 
land,  of  the  Spanish  schooner  Hipolita,  Captain  Don  Buenaventura  March,  by  the  pirate 
Jupiter,  under  the  Margarita  flag.  To  enable  you  fully  to  judge  of  the  atrociousness 
of  this  capture,  manifestly  in  violation  of  the  territory  of  the  United.  States,  I  have 
the  honor  to  inclose  the  dedaiation  of  the  captain  of  ^e  said  schooner,  made  before 
His  M^esty's  consul  at  the  aforesaid  xwrt,  by  which  it  appears  he  was  at  anchor  in  the 
Pass  of  the  Mississippi,  and  with  pratique  fi-om  the  Balize  on  board,  when  he  was 
boarded  by  the  aforesaid  pirate,  and  so  inhumanly  treated  by  him  as  to  bo  left  welter- 
ing in  his  blood  upon  the  deck. 

Jt  would  be  superfluous  to  affect  your  sensibility  by  a  detail  of  the  multiplied  iiyurics 
and  outrages  incessantly  sustained  by  Uis  Majesty's  subjects  in  these  ports ;  they  have 
already  been  admitted  by  the  President  in  his  message  to  Congress,  recommouding  the 
adoption  of  such  measures  as  in  their  ■wisdom  may  appear  best  calculated  to  repress 
thein,  thereby  ofifering  to  the  King,  my  master,  a  pledge  that  His  Exoelleucy  admits  tho 
necessity  of  iudemniiying  them  as  far  as  possible.  It  is,  liowever,  -with  great  regret 
that  I  have  to  remark  on  the  delay  in  carrying  such  urgent  uieasDj:^s  into  execution, 
and  that  the  injaries  complained  of  have  not  been  prevented  by  a  due  observance  of 
the  laws  of  nations,  and  of  the  existing  treaty,  which,  by  the  Constitution,  has  the 
force  of  law  in  all  the  courts)  iu  consequence  of  its  ratilicatiou  by  tho  President  and 
the  Senate.' 

On  the  10th  of  February  Don  Lnis  complains  of  five  more  privateers, 
belonging  to  ports  of  the  States,  as  having  talien  prizes,  and  being  en- 
gaged in  cruising  against  Spanish  ships.'^ 

On  the  26th  of  March  he  writes: 

I  have  just  been  informed  that  there  have  entered  at  Xorfolk  two  pirates,  uudiir  the 


c,  vol.  iii,  p.  90. 
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flag  of  Bneuos  Ayres,  the  priucipal  of  ivliioh  is  called  the  lodepeodeucia  del  Sud,  armed 
with  16  guns  and  150  men ;  her  captain  is  the  well-tnowu  pirate  called  Commodore 
Chay  tor.  The  second  is  the  schooner  Romp,  which,  to  enter  into  that  port,  has  changed 
her  name  to  that  of  Atrevida ;  she  has  a  crew  of  70  men,  and  appeared  to  be  commanded 
by  a  person  called  Grinnolds.  Both  vesselfl  were  bnilt  and  fitted  oat  at  Baltimore,  belong 
to  citizens  of  that  place,  and  otters  in  this  republic,  and  their  crews  and  captains  are 
of  the  same.  'l?heir  entrance  into  Norfolk  has  been  public,  to  revictaal,  and  return  to 
their  cmiae  against  the  subjects  of  the  King,  my  master ;  but  their  principal  object  is 
to  place  in  safety  the  fruits  of  their  piracies,  which  must  be  of  great  importance,  if  we 
attend  to  the  information  from  Havana,  which  states  that  they  have  robbed  a  single 
Spanish  vessel,  coming  from  Vera  Crnz,  of  g9O,O0O ;  and  to  the  fact  that,  on  the  2Ist  of 
the  present  month,  they  had  deposited  $60,000  in  the  Bank  of  Norfolk,  had  landed  a 
number  of  packages  of  cochineal,  and  Lad  declared  that  they  had  taken  to  the  amount 
of  $290,000.  I  am  informed  that  the  person  called  Commodore  Chaytor  was  abont  to 
set  ont  for  Baltimore,  probably  to  settle  accounts,  and  divide  his  robberies  with  the 
persons  interested  in  the  outfit.  It  is  a  cirenmstance  worthy  of  remark,  that  these  two 
pirates  sainted  the  fort  at  Norfolk,  and  that  it  returned  the  salute  npon  the  same  terms 
as  would  have  been  done  with  a  veesel  of  war  of  my  sovereign,  or  of  any  other  nation 
acknowledged  by  all  independent  powers. ' 

At  the  same  time,  another  vessel,  the  Orb,  is  made  the  subject  of 
equally  strong  complaint : 

The  pirate  Orb,  fitted  out  at  Baltimore,  under  the  name  of  the  Congress,  and  flag  of 
Buenos  Ayres,  commanded  by  Joseph  Almeida,  a  Portugnese,  and  a  citizen  of  this  re- 
public, has  h.id  the  audacit^f  to  retnrn,  and  enter  the  said  port,  there  to  deposit  a  ^art 
iif  his  robberies.  The  piratical  characterof  this  vessel  isasfnlly  acknowledged,  as  it  is 
proved  that  she  was  armed  and  manned  with  people  of  this  country,  and  of  others  in 
tlifi  above-mentioned  pott,  and  that  she  had  made  different  prizes  in  the  neighborhood 
of  Cadiz  and  other  ports;  since  there  now  is  in  the  port  of  New  York  the  Spanish 
polacre,  the  Leona,  captured  by  her,  whose  cargo,  consistinc  of  $200,000,  is  concealed, 
where  it  is  not  known ;  and  in  the  same  port  of  Baltimore  there  are  deposited  the  pro- 
ceeds of  the  Spanish  brig  Sereno  and  her  cargo,  captured  by  the  sanie  vessel.  No  evi- 
dence can,  in  my  judgment,  be  offered  which  gives  greater  certainty  to  facts  so  notorious. 
If  by  chance  anything  conld  be  added  thereto,  it  would  be  the  aeknowledgment  of  their 
atrocities.  Nevertheless,  I  have  the  mortification  to  say  that  neither  this  notoriety  nor 
the  reclamations  of  His  Majesty's  consul  at  that  port  have  as  yet  been  sufficient  to  pro- 
duce those  steps  which  ax's  required  by  humanity  to  seonre  the  person  of  this  notorious 
pirate,  to  take  the  dechirations  of  the  crew,  and  to  preveut  theit  enjoying  their  plunder 
to  the  prejudice  of  the  lawful  owners.' 

One  cannot  help  being  struck  with  the  similarity  of  the  complaints 
(if  the  Spaniard  with  ttiose  of  which  we  have  lately  heard  so  much. 
The  ships  are  "pirates;"  the  facts  are  "notorions;"  "no  further  evidence 
can  be  necessary." 

In  lilvc  manner  we  have  Mr.  Hush  answering  as  though  it  had  been 


a  Downing  sti'eet: 

I  have  had  the  honor  to  receive  your  two  notes,  dated  the  26th  of  this  month,  stating 
tliat  yon  have  been  informed  that  two  armed  vessels  which  have  been  committing  nn- 
iiuthotized  depredations  upon  the  commerce  of  Spain  have  recently  amved  at  Norfolk, 
and  that  a  third,  liable  to  the  same  charge,  has  arrived  at  Baltimore,  thns  bringing 
themselves  within  the  reach  of  those  laws  against  which,  in  the  above  and  in  other 
ways,  it  is  alleged  they  have  offended. 

Conformably  to  the  constant  desire  of  this  Government  to  vindicate  the  authority  of 
its  laws  and  the  faith  of  its  treaties,  I  have  lost  no  time  in  writing  to  the  projter  offi- 
cers, both  at  Norfolk  and  Baltimore,  in  order  that  full  imiuiry  may  be  made  into  the 
allegations  contained  in  jour  notes,  and  adequate  redress  and  punishment  enforced, 
should  it  appear  that  the  laws  have  been  infringed  by  any  of  the  acts  complained  ot 

I  use  the  present  occasion  to  acknowledge  also  the  receipt  of  your  note  of  the  14th 
of  this  month,  which  you  did  me  the  honor  to  address  to  me,  communicating  information 
that  had  reaehed  yon  of  other  and  like  infractions  of  our  laws  withiu  the  port  of  Bal- 
timore ;  in  relation  to  which  I  have  to  state  that  letters  were  also  written  to  the  proper 
officers  in  that  city,  with  a  view  to  promote  every  fit  meaaore  o£  investigation  and 
redress.  Should  it  prove  necessary  I  will  have  the  honor  to  address  yoa  more  folly  at 
another  time  npon  the  subjects  embraced  in  these  several  notes.  In  the  moan,  time'  I 
venture  to  assure  myself,  that  in  the  readiness  with  which  they  have  thus  far  been 
attended  to,  you  wiLI  perceive  a  spirit  of  just  conciliation  on  the  part  of  this  govern- 
jiiout,  as  well  as  a  prompt  sensibiaty  to  the  rights  of  your  sovereign. ' 
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Don  Luis  replies  as  Mr.  Adams  or  Mr.  Dudley  might  liave  doue: 

By  your  noto  of  yesterday  I  am  apprified  that  the  PreaJdent,  on  being  iuformod,  hy 
the  notes  to  which  you  have  replied,  of  the  audacity  with  which  the  pirates  aruted  iii 
this  conutry  introduce  iuto  it  the  fruits  of  their  robberies,  has  been  pleased  to  give 
saitable  orders  to  the  authorities  at  Norfolk  and  Baltimore,  that  having  ascertained 
the  facts  -which  I  have  brought  to  his  knowledge,  they  should  duly  proceed  aooording 
to  law  i^aiiiBt  the  violators  of  the  laws  of  this  republic.  The  district  attorney  for  the 
United  States  at  Baltimoi'e  has  replied  to  the  King's  consul  there,  that  he  liaa  uo  evi- 
dence upon  which  he  can  proceed  against  Captain  Almeida;  but  if  a  witness  should 
offer,  who  will  depose  to  Uib  facts  referred  to,  he  will  prooeed  to  order  au  emliargo  to 
lie  laid  on  his  veaaeL  I  am  perfectly  aware  that  good  order,  the  personal  seoority  of 
iudividnals,  and  the  jirevention  of  any  violence  being  committed  upou  them,  require 
that  suits  should  be  instituted  according  to  the  rules  of  court;  but  when  a  crime  ii 
notorious  to  all,  and  is  doubted  by  none,  wLen.  the  tranquillity  and  security  of  the  State, 
Ihelionorof  the  nation,  and  the  respect  that  independent  powers  owe  to  each  other,  are 
interested  iu  pattiug  a  stop  to  crimes  so  enormous  aa  those  I  have  had  the  honor  to 
denounce  to  you,  it  appeal^  to  me  that  the  magistrates  are  authorized  to  collect  a 
summary  body  of  information,  to  inquire  whether  the  public  opinion  is  doubtful,  and 
if  there  be  ground  to  institute  aenil.  The  collector  of  the  customs  cannot  be  Ignorant 
that  the  three  vessels,  which  I  have  named  to  you,  were  bnilt  and  fitted  out  at  Balti- 
more; that  they  were  cleared  at  that  custom-house  as  Americans;  that  their  crews 
were,  at  their  departure,  composed  of  citizens  of  this  Union,  as  were  their  captains ; 
and  that  the  eSects  which  they  have  landed  can  only  come  fi-om  Spanish  countries. 
What  stronger  testimony,  if  more  is  wanted,  than  their  own  declaration,  can  be  desired 
to  proceed  against  these  pirates  t 

The  ship's  papers,  the  declarations  of  the  crews,  the  log-book,  are  all  testimony 
which  can  throw  liglit  upon  the  truth  or  falsehood  of  the  crime  alleged,  and  make  i't 
unnccepsary  to  tronble  them  until  it  be  ascertained  that  tbeiii  is  ground  Ibr  proceeding 
judicially  against  them.' 

Next  comes  a  complaint  of  the  capture  of  n  Spanish  brig  by  the 
pirate  Almeida,  eommandiug  the  Orb  or  Congress,  with  depositions  of 
sailors  of  the  captured  vessel," 

These  letters,  like  those  of  Mr.  Adams,  are  accompanied  by  others 
from  the  local  consuls,  with  copies  of  correspondence  between  those 
fniictionaries  and  the  collectors  of  the  ports.  Thus  Don  Antonio  A'illa- 
lobos  liiiving  called  on  Mr.  Mallory,  collector  of  Norfolk,  to  seize  two 
noted  i)n\'ateers,  the  Independeiicia  del  8ud  and  the  Atrevida,  saying 
that  these  vessels  had  been  "  improving  their  equipment  and  considera- 
lily  angmeiitiug  their  crew,"  Mr.  Mallory  writes,  as  Mr.  Edwards  might 
have  doi'.e ; 

In  reply  I  conceive  it  proper  only  to  remark,  ibat  those  vessels  linve  not  been  nti- 
noticed  by  me,  and  that,  in  my  conduct  toward  them,  I  shall  eiideavi)r,  as  1  have  done, 
to  observe  that  course  which  my  official  duties  appoiir  to  me  to  have  prescribed.  In 
pursuing  whicli,  that  I  may  have  the  aid  of  every  light  to  guide  mo  wTiich  facts  con 
afford,  and  as  the  allegations  thus  made  by  you,  iu  an  official  form,  must  be  presumed 
to  be  bottomed  on  positive  facts,  which  liave  come  to  your  knowledge,  yon  will  have 
the  goodness,  I  trnst.to  fnmish  me,  with  ns  little  delay  as  possible,  witli  the  evidence 
of  their  existence  in  yoni  possession.^ 

The  Spanish  Dudley  replies  i 

With  regard  to  the  evidence  you  reqnire  I  will  not  hesitat*  to  say  that,  ns  the  facts 
I  have  stated  are  matter  of  public  notoriety,  known  to  everybody,  and  I  had  no  reason 
to  suppose  that  you  were  ignorant  of  them,  I  did  not  deem  it  incunibent  on  me  to  add 
any  proof  to  the  simple  narration  of  thcui ;  and  I  was  confident  that,  by  going  on  to 
point  ont  to  you  the  stipulations  and  laws  which  are  Infringed  in  consequence  of  those 
facts,  yon  will  think  yonrself  authorized  to  Interfere  in  the  manner  requested. 

I  will  assert,  sir,  as  a  known  fact,  that  the  brig  now  called  Indepeudenoia  del  8ud  is 
the  same  vessel  which  was  formerly  known  under  the  name  of  the  Mammoth  privateer, 
belonging  to  Baltimore,  armed  and  equipped  in  that  port,  from  which  she  sailed  under 
the  command  of  the  same  James  Chay tor,  who  still  commands  her;  that  the  very  same 
James  Chaytor  was  necessarily  then,  and  cannot  have  ceased  since  to  l>e,  a  citizen  of 
the  United  States,  is  settled  and  has  a  family  in  Baltimore,  whence  his  wife  came  down 
a  few  days  ago  iu  the  packet  Walter  Oraj-,  and  is  now  in  this  town  on  a  visit  to  ber 
husband ;  that  he  has  enlisted  men  in  this  port,  many  of  whom  are  not  so  obscure  as 
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not  to  bd  f^nerally  Itnoivn.  I  ivill  meution,  as  an  esaiiiple,  Mi'.  Yoiiii[i,  of  Portsmouth, 
who  ia  now  acting  as  fli^t  lieutenant  on  board  tho  sa.i(l  brig.  I  will  assert  as  a  tiiot 
Ihat  the  Atrevida  ia  the  very  schooner  known  before  under  the  name  of  the  Rump,  the 
same  that  nnderwent  a  trial  for  piraoy  hetbre  the  Federal  conrt  in  this  State ;  that  hee 
present  commander,  Captain  Grmnolds,  is  a  native  of  one  of  the  UBighboring  towns, 
and  veiy  well  known  in  this  plac« ;  and  finally,  tliat  this  vessel  haa  been  at  one  of  the 
wharves  altering  her  oopner,  which  I  call  an.  improvement  in  her  eqnipniBOt. 

It  tJbese  pnblic  facts,  falling  within  the  knowledge  of  evei'3^  iudividnal,  reqnire  more 
proof  tlian  tlie  pnblic  notoriety  of  them,  I  must  request  to  be  informed  as  to  the  nature 
of  tliat  proof,  and  also  whether  j-cm  are  not  warranted  to  act  upou  ji;st  grounds  of 
Huspicioii  without  that  positive  evideaco  which  is  only  necessary  before  »  court  of 

The  collector  did  itot  look  upon  the  facts  as  siifliciont  to  warrant  any 
action  on  I  lis  part. 

Tlie  correspondence  goes  on  in  mncli  the  same  strain.  On  tlie  TJth  of 
September,  Don  Luis  writes  to  Mr.  J.  Q.  Adams  : 

A  complaint  having  been  laid  before  His  Catholic  Majesty's  government  by  a  part  of 
the  crew  of  the  Spanish  polaooa  Santa  Maria,  captured  on  lier  passage  from  Havana  to 
Cadiz  by  the  pirate  called  the  Patriota  Mesicano,  commanded,  by  Jcw6  GniUermo  Eate- 
fanos,  manned  with  citizens  of  these  States,  and  covered  by  their  flag,  under  which  he 
cbased  and  brought  to  the  said  polacca,  until,  having  ascertained  her  capture,  he 
hoisted  the  innnri^eut  flag,  I  have  received  the  commands  of  the  King  my  master  to  re- 
ipiest  of  the  President,  through  your  medium,  the  moat  decisive  measures  foi  putting  an 
end  to  the  abuses  practiced  iu  the  ports  of  this  Union,  by  arming  privateera  to  ctnise 
againati  the  Spanish  traAe,  thus  prostituting  the  flag  of  the  Unit^  States  by  these  pre- 
ilatory  acta,  and  trampling  under  foot,  with  an  unparalleled  audacity,  national  rights 
and  the  existing  treaty  between  Spain  and  these  Stivtea. 

I  therefore  now  renew  those  urgent  reclamations  which,  on  former  occasions,  I  have 
submitted  to  the  President,  through  your  department,  on  this  important  point ;  and  I 
trust  that  the  nnmerons  instances  of  these  abuses  and  horrible  depredations  will  induce 
liis  eseellenoy  to  adopt  energetic  measures  to  restrain  these  excesses,  which  so  deeply 
com  prom  it  the  neutrality  of  the  United  States  in  the  eyes  of  all  nations,  and  are  wholly 
repuM;nant  to  the  friendship  and  good  understanding  happily  subsisting  betwean  them 
iind  Uis  Cathollo  Majesty. 

In  a  letter  of  the  2d  of  ^fovember,  he  writes  : 

It  is  very  diaagceeable  to  me  to  have  to  repeat  to  yon,  sii.  ■,\  liv; .  u^i.'i;';  iii,il(.'lj,  I  have 
been  several  times  under  the  necessity  of  sumbLttiilK  tu      '■     !        :      i  .  I  liiongh  the 

medium  of  your  predeceaaora,  namelv,  that  the  act  of  Colli; i     :    ■     U.irch,  1SI7, 

lias  in  no  wiae  lessened  the  abnaes  Tjy  which  the  laws  ul-  omiS'I,  ;i'l  I  \viLii;li  render 
entirely  illusory  the  laudable  piu?poaes  for  which  they  were  enacted.  I  mm  the  greater 
part  of  the  iiortB  of  these  States  there  fref|ueutly  sail  a  coustdeiuble  jiumber  of  vessels 
with  the  premeditated  intention  of  attacking  the  Spanish  commerce,  which  carry  their 
armament  concealed  in  the  liold.  It  rarely  happens  that  they  can  be  arrested,  innsmnch 
as  the  collectors  of  the  customs  say  that  they  liavo  not  at  their  disposition  the  naval 
force  necessary  to  effect  it ;  on  the  other  hand,  armed  vessels,  under  tlie  flag  of  tlie  in- 
surgents, enter  into  the  ports  of  the  Union,  and  not  only  supply  themselves  with  all 
necessaries,  but  also  oonsiderablv  increase  the  means  they  already  have  of  destroying 
the  trade  of  Spain,  aa  has  recently  been  the  case  at  New  York,  whereby  (the  so-called) 
privateers  of  His  Majesty's  revolted  provinces,  which  are  iu  reality  nothing  more  than 
pirates,  manned  by  the  soum  of  all  countries,  enjoy  greater  privileges  than  the  vessels 
of  independent  powers.' 

The  same  state  of  things  continues  in  1S18,  On  the  Otli  of  June,  Don 
Luis  de  Onis  informs  Mr.  Adams : 

At  my  passage  through  Baltimore,  on  my  way  to  Fhilailelphia,  it  was  represented  to 
me  by  Hia  Catholic  Majesty's  oonaul  for  the  State  of  Maryland  tliat  there  were  in  that 
port  four  pirates,  or  pMvateers,  if  you  please  ho  to  call  them,  namely,  the  Independoncia 
del  Slid,  Captain  Grinnold ;  the  Puerredon,  alias  Mangore,  Captain  Barnes  ;  tlie  Repub- 
licano,  Captain  Chase;  and  the  schooner  Alerta,  Captain  Chaytor.  These  pirates,  de- 
nominated prlvateera,  or  vessels  of  war,  of  tho  pretended  government  of  Bnenos  Ayres, 
have  entered  the  port  of  Baltimore  for  the  pni'pose  of  dividing  the  spoil  resulting  from 
xlieir  depredations  on  Spanish  commerce,  and  of  refltting  anil  arniiug  to  renew  these 
excesses  ou  the  high  seas.  It  is  a  matter  of  nniversal  notoriety  ut  Baltimore  that  three 
of  the  above-named  vessels  were  fitted  out  there,  and  the  fourth  U  a  schooner  eaptnved 
by  them  from  Spaniali  subjects  ;  it  is  no  less  so  that  their  oonmianders  and  tlie  greater 
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Eart  of  tbe  cii^ws  are  American  citizens,  and  that  tlierc  is  scareelj-  a  single  iudividiial 
elongiugtoBneuosAjres  to  be  found  aiuoDg  tlieui.  *  .  ■ 

I  am  aware,  sir,  that  yon  will  tell  me  that  the  oonrts  are  open  to  the  recognizance 
of  claims  of  thia  nature,  and  ready  to  apply  the  Jaw  to  snch  oases  As  occur  and  are  sup- 
ported by  snitable  testimony ;  but  I  am  under  the  necessity  of  deolarius  to  you  that  it 
IS  in  vain  to  seek  snch  testimony,  however  clear  it  may  he  to  everybody.  I  have 
demonstrated,  in  the  most  pointed  manner,  to  His  Majesty's  conaul  the  p^oprletv  of 
directing  his  attention  to  points  of  so  much  importance ;  bnt  he  has  proved  to  me  that 
a  great  portion  of  the  commercial  people  of  Baltimore  bciuf;  interested  in  the  cases 
-tvhich  produce  my  present  reclamations,  no  one  is  willing;  to  oome  forward  and  offer 


a,  jus  .        ,        ,  -  .  ... 

,    itu  a  view  to  deprive  His  Majasty's  auhjects  of  that  jnstice  ivhich 
they  have  an  nndoubted  right  to  seek  in  the  ti'ibuuals  on  all  their  claims.' 

Having  stated  that  the  veaaels,  ia  addition  to  the  object  of  "  convey- 
ing to  the  parties  interested  at  Baltimore  the  proceeds  of  their  spolia- 
tions on  the  Spanish  commerce,  and,  among  others,  that  of  the  Philippine 
Company's  ship  Triton,  to  the  amount  of  $1,500,000,  captured  by  the 
pirate  Independencia  del  Sud,  and  carried  to  Buenos  Ayres  to  be  sold 
there,  have  a  project  in  fitting  ont  anew  and  of  attacking  some  posses- 
sions of  the  King,  my  master,  on  this  continent,  to  which  they  may 
more  easily  send  thoir  prizes ;  that  these  same  privateers  have  brought 
in  two  Spanish  prizes,  which  are  at  this  moment  in  the  port  of  Baltimore, 
one  of  them  a  vessel  belongmg  to  the  royal  navy,"  he  continues : 

I,  therefore,  demand,  in  the  name  of  the  King,  my  master,  the  restoration  of  those 
prizes,  as  havinf"  been  made  by  American  citizens,  and  vessels  fitted  ont  in  this  country, 
in  violation  of  the  existing  treaty  between  the  two  powers,  and  that  the  Bailing  of  the 
said  privateers  be  stopped,  and  they  compelled  to  give  seoority  for  the  result  of  an  ex- 
pedition, of  which,  without  knowing  positively  that  they  intend  to  execute  it,  I  have 
the  strongest  grounds  for  presuming  they  mean  to  do.^ 

The  correspondence  closes  with  a  letter  of  Don  Luis  to  Jlr.  Adams  ot 
the  16th  of  ifovember,  1S18,  in  which  he  thus  writes: 

Whatever  may  he  the  forecast,  wisdom,  and  justice  conspicnons  in  the  laws  of  the 
United  States,  it  is  universally  notorious  that  a  system  of  pillajje  and  aggiessiou  has 
been  organized  in  several  parts  of  the  Union  against  the  vessels  and  property  of  the 
Spanish  nation ;  and  it  Is  ec[aally  so  that  all  the  legal  suits  hitherto  Instituted  by  His 
Catholic  Miyesty's  consuls  in  the  courts  of  their  respective  districts  for  its  prevention, 
orthe  recovery  of  the  jiroperty,  when  brought  into  this  country,  have  been,  and  still 
are,  completely  unavailing.  The  artifices  and  evasions  by  means  of  which  the  letter 
of  the  law  has  on  these  occasions  been  constantly  eluded,  are  snlBcieutly  known,  and 
even  the  combiuation  of  interests  in  persons  who  are  well  known,  among  whom  are 
some  holding  public  offices.  With  a  view  to  afford  you  and  the  President  more  com- 
plete demonstration  of  tbe  abuses,  aggressions,  and  piracies  alluded  to,  I  inclose  you 
correct  lists,  e:xtracted  from  authentic  documents  deposited  in  the  archives  of  this  le- 
gation, exhibiting  the  number  of  privateers  or  pirates  fitted  ont  in  the  XTnitcd  States 
against  Spain,  and  of  the  prizes  brought  by  them  into  the  ports  of  the  Union,  m 


o  armed  ships,  the  Eorazio  and  Curiazo,  built  at  Mew  York,  and  detained  by  His 
Mitjesty'e  consul  there  on  the  ground  of  their  having  on  board  thirty  pieces  of  cannon 
concealed,  with  their  carriages,  and  a  crew  of  160  men.  On  which  occasion  it  was  pre- 
tended that  it  could  not  be  proved  that  these  guns  were  not  an  article  of  commerce, 
and  they  finally  put  to  sea  withont  them,  the  extraordinary  number  of  olticers  and 
crew  passing  for  passengers.  The  number  of  privateers  or  pirates  titled  out  and  pro- 
Jiected  in  the  ports  of  this  republic,  ns  well  as  of  tbe  Spanish  prizes  made  by  them, 
*ar  exceeds  that  contained  in  the  within  list,  but  I  only  lay  before  yonr  Government 
those  of  which  I  have  certain  and  satisfactorjr  proofs.  The  ri^ht  of  Spain  to  an.  ade- 
qnat-e  indemnity  fur  all  the  spoliations  committed  by  these  privateers  or  pirates  on  the 
Ctowii  and  subjects  of  His  Catholic  Majesty  is  undeniable ;  bnt  I  now  snbmit  it  to  your 
Government  only  to  point  out  the  extreme  necessity  of  putting  an  end  to  these  con- 
tinued acts  of  hostility  and  depredation,  and  of  cutting  short  these  enonuons  and  11a- 
jjrant  abnsea  and  evils,  by  the  adoption  of  such  ettectual  precautions  and  remedies  as 
will  put  it  out  of  the  power  of  cupidity  or  jugenuity  to  defeat  or  elude  them.' 
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The  letter  is  accompanied  by  a  list  of  thirty  privateers  belougiug  to 
the  ports  of  !Sew  Orleans,  Charleston,  Philadelphia,  Baltimore,  and 
!New  York,  with  a  formidable  list  of  prizes  made  by  them. 

Wiiriiig  this  time  similar  complaint-s  had  been  constantly  addressed  to 
the  (Tinted  States  Government,  on  behalf  of  that  of  Porta-  r„„,i,i,i„:,  „?(.„,.. 
gal,  by  the  minister  of  the  latter  power,  the  Chevalier  Cor-  """'■ 
lea  de  Serra.  Portugal  being  at  that  time  involved  in  ^rar  with  the 
Artigas  government,  privateers  were  in  lilie  manner  fitted  out  and 
manned  by  American  citizens  against  the  commerce  of  Portugal. 

On  the  8th  of  March,  1818,  the  Portugese  minister  writes  to  Mr.  Adams 
that  he  is  ordered  to  lay  before  the  eyes  of  the  United  States  Government 
the  case  of  three  Portugese  ships,  (of  which  he  gives  the  details,)  "  cap- 
tured by  privateers  fitted  in  the  United  States,  manned  by  American 
crews,  and  commanded  by  American  captains,  thongh  under  insurgent 
colors."  He  incloses  an  extract  from  the  doeumeuta  proving  these  facts,  ' 
and  offers  to  i)lace  the  documents  themselves  at  the  disposal  of  Mr. 
Adams.' 

Mr.  Adams,  setting,  as  it  were,  an  example  to  future  British  foreign 
secretaries,  answers : 

Tlie  GoveTDment  of  tlie  United  States  haviiiK  used  all  tlie  means  in  its  power  to  pre- 
vent tlie  fitting  out  and  arming  of  veisBelB  in  tlieir  ports  to  crnise  against  any  nation 
with  wliom  they  are  at  peace,  and  having  faibbfatly  carried  into  execntion  the  laws 
enacted  to  preserve  inviolate  the  neutral  and  paoifio  ohtigationa  of  this  Uuiou,  cannot 
voDsiiler  itself  honnd  to  iudeuiuify  individual  foreiguers  for  lossea  by  captures,  over 

whicli  the  United  States  have  neither  control  nor  junsdiction.    For  such  events  n< 

tion  can  in  principle,  nor  "--  ' "-  '-"  '-— " '•■•-      ■   :.-..--■ 

for  this,  if  tbeie  ivere  no 
facts  can  be  proved. 

The  documents  to  whicli  you  refer  must,  of  course,  be  ear-jjarfe  statements,  which  in 
Portugal  or  in  Brazil,  as  well  aa  in  tLis  couutry,  could  only  serve  as  a  foundation  for 
actions  ia  damages,  or  for  the  prosecution  and  trial  of  the  persons  snpposed  to  have 
committed  the  depredations  and  outrajies  alleged  in  them.  Should  the  paities  come 
within  the  jarisdiction  of  the  United  States,  there  are  courts  of  admiralty  competent 
to  ascertain  the  tacts  upon  litigation  between  them,  to  punish  the  outrages  vhich  may 
be  duly  proved,  and  to  restore  the  property  to  its  rightful  owners,  should  it  also  be 
brought  within  our  jurisdiction  and  found  upon  judicial  inqoiry  b>  have  been  takeu 
in  the  manner  reprosented  by  your  letter.  By  the  universal  laws  of  natious  the  obli- 
gations of  tlie  American  Government  extend  no  farther.- 

Again,  on  the  15th  of  October,  the  Chevalier  de  Serra  writes: 

Washisgtos,  Ocloher  15,  ItilS. 

Sir  :  This  very  moment  I  perceive  the  intelligence  that  a  ship  is  fitting  in  the 
I'atusent  to  cruise  against  the  Portngnese  coniinerce,and  the  shipso  fitting  is  no  other 
than  the  Portuguese  fine  brig  Soam  Sexto,  taken  some  weeks  before  by  the  Baltimoreau 
privateer  Fortuna,  sent  into  Beaufort,  North  Carolina,  and  the  goods  shipped  for  Now 
York  and  Baltimore  where  they  are  under  reclamation.  Captain  Taylor  left  Baltimore 
im  Sunday  to  take  charge  of  her,  and  the  night  before  the  last  a  great  deal  of  stores 
loft  Baltimore  forthis  ship. 

You  know  perfectly  to  wliat  extent  the  supreme  Executive  can  esert  his  power  to 
prevent  such  a  breach  of  all  moral  and  international  law  ;  and  I  dare  not  doubt  that 
it  will  be  exerted,  pei'suaded  as  I  am  of  the  honorable  feelings  of  this  Government. 
I  am,  &c., 

JOSEPH  COEEEA  DE  SEEKA. 

P.  8.— There  exist  now  in  Baltimore  many  persona  who  are  able  to  identify  the  ship,^ 

The  reply  comes — that  the  vessel  shall  be  seized  I    Xo. 

Washisgtos-,  Oi^lober  93,  131S. 

B  laid  before  the  President  of  the 

ini  directed  by  hiui  to  iLforai  you 
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that,  if  you  will  famish  a  list  of  the  names  of  the  persons  chargeable  with  a  viola- 
tion of  the  laws  of  the  United  States,  in  fitting  ont  and  arming  a  Te*ael  within  the 
United  States  for  the  purpose  of  cruising  againat  the  Bubjects  of  your  sovereign,  and 
of  the  witnesses  by  whose  testimony  the  charge  can  baaubstantiated,  directions  will  he 
given  to  the  attorney  of  the  United  States  for  the  district  of  Maryland  to  iustitute  suits 
against  the  persons  complained  of,  iii  the  proper  court  competent  to  their  trial. 
I  pray  you,  &e., 

JOHN  Q.  ADAMS.I 

Yet  there  can  be  no  doubt  that,  during  this  time,  the  United  Stated 
Goreininent  -were  honestly  sincere  in  their  desire  to  pat  down  the 
scandal  occasioned  by  this  wholesale  system  of  privateering.  Several 
vessels  were  seized,  of  -which  some  were  actually  condemned,  others 
released  only  on  giving  security ;  but  the  practice  continue*!,  vessels 
being  enabled  to  elude  all  the  vigilance  and  activity  of  the  oflSeials.  As 
Jate  as  the  23d  of  November,  1S19,  the  Chevalier  de  Setra  writes  in  a 
disconsolate  strain,  representing  the  evil  as  increasing  rather  tlian 
diminishing : 

PiiiLAi>Ei,rnrA,  XoFemba-  23,  1819. 

Sir  :  I  have  the  honor  of  submitting  the  following  facta  aud  considerations : 

During  more  than  two  years  I  have  been  obliged  by  my  duty  to  oppose  the  syatem- 
ntie  and  organized  dejiredations  daily  committed  on  the  property  of  Portuguese  sub- 
jects by  people  living  in  the  United  States  and  with  ships  fitted  in  ports  of  the  Union, 
to  the  ruin  of  the  commerce  of  PortngaJ.  I  do  justice  to,  and  am  grateful  for,  the 
proceedings  of  the  Executive,  in  order  to  pnt  a  stop  to  these  depredations,  but  the  evil 
is  rather  increasing,  I  can  present  to  you,  if  required,  a  list  of  fifty  Portuguese  ships, 
almost  all  richly  laden,  some  of  them  East  Indiamen,  which  have  been  taken  by  these 
people  during  tie  period  of  full  peace.  This  is  not  the  whole  lose  we  have  sustained, 
this  list  comprehending  only  those  captures  of  which  T  have  received  official  com- 
plaints. The  victims  have  l)een  many  more,  besides  violations  of  territory  by  landing 
and  plnnderiug  ashore  with  shocking  circumstances. 

One  city  alone  on  this  coast  has  armed  twenty-six  ships  which  prey  on  our  vitals, 
and  a  week  ago  three  armed  ships  of  this  natare  were  in  that  port  waiting  for  a  favor- 
able occasion  of  sailing  for  a  cruise.  Certainly,  the  people  who  commit  theseesoesses 
are  not  the  United  States,  but  nevertheless  they  live  in  the  United  States  and  employ 
against  us  the  resources  wMoh  this  situation  allows  them.  It  is  impossible  to  view 
them  otherwise  than  a  ■wide-eiteuded  and  powerful  tribe  of  infidels,  worse  still  than 
those  of  North  Aftica.  The  North.  Africans  make  priKes  with  leave  of  their  govern- 
ment aceording  toChelr  laws  and 'after  a  declaration  of  war  ;  but  these  worse  iuiidelB 
of  whom  I  speak,  make  prizes  from  nations  iiiendly  to  the  United  States  against  the 
will  of  the  Government  of  the  United  States,  and  in  spite  of  the  laws  of  tne  United 
States.  They  are  more  powerful  than  the  African  infidels,  because  the  whole  coast  of 
Harbary  does  not  possess  such  a  strength  of  privateers.  They  are  numerous  and  widely 
scattered,  not  only  at  sea  for  action,  biic  ashore  likewise  to  keep  their  ground  against 
the  obvious  and  plain  sense  of  ycmr  laws,  since  most  generally,  wherever  they  have 
been  called  to  the  law,  they  have  found  abettors  who  have  helped  them  to  invade  the 
laws  by  formalities. 

I  shall  not  tire  you  with  tho  numerous  instances  of  these  facts,  but  it  may  be  easily 
conceived  how  I  am  heartily  sick  of  receiving  frequent  communications  of  Portuguese 
property  stolen,  of  delinquents  inconceivably  acquitted,  letters  from  Portuguese  mer- 
chants deeply  itijared  in  their  fortunes,  and  seeing  me  (as  often  has  been  the  ease}  op- 
pressed by  prayers  for  bread  from  Portuguese  sailors  thrown  penniless  on  the  shores 
after  their  ships  had  been  captured. 

The  Execntive  having  honorably  exerted  the  powers  with  which  your  Constitution 
invests  bim,  and  theevH  he  wished  tostopbeiiigfonnd  too  refractory,  it  would  be  mere 
and  fruitless  importunity  if  I  continued  with  individual  complaints  except  by  positive 
orders.  This  Government  is  the  only  proper  judge  of  what  constitutional  dispositions 
or  arrangements  may  be  established  for  the  enibrcement  of  the  laws,  and  he  alone  has 
the  means  of  obtaining  them,  which  are  oonstitntionally  shnt  to  any  foreign  min- 
ister ;  I  trust  in.  the  wisdom  and  justice  of  tbis  Government  that  he  will  find  the  proper 
means  of  putting  an  end  to  this  monstrous  infidel  conspiracy,  so  heterogeneous  to 
the  very  nature  of  the  United  States. 

Before  such  convenient  means  are  established,  the  eiforts  of  a  Portuguese  minister 
on  this  subject  (the  only  one  of  importance  at  present  between  the  two  nations)  are  of 
little  profit  to  the  interests  of  bis  sovereign.  Relying  confidently  on  the  successful 
efforts  of  the  Government  to  bring  forth  such  a  desiralSe  order  of  things,  I  choose  tliis 
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moinent  to  pay  a  visit  to  Brazil,  where  I  am  autliorized  by  His  M^esty  to  go.  My  age 
aDcl  my  private  affiiirs  do  nob  allow  mnch  delay  in  making  use  of  this  perniiBSioii,  and 
I  intend  to  profit  by  tbe  first  proper  occasion  tbat  may  offer.  The  arrangements  for 
my  departure  will  require  my  personal  exertions,  and  it  will  not  be  consequently  ia 
my  power  to  make  an  early  or  long  residence  in  Washington  this  winter.  As  soon  as 
I  sball  be  able  I  will  present  myself  there  to  pay  my  due  obeisance  to  the  President  of 
the  United  States,  and  my  respects  to  you. 
Accept,  &o,, 

JOSEPH  CORREA  DE  SEREA.' 

The  XTQitetl  States  Government  took  the  very  proper  step  of  getting 
an  act  passed  prohibiting  the  entrance  of  privateera  into  certain  ports 
of  the  United  States;  bnt  this  does  not  appear  to  have  had  the  effect 
of  stopping  the  evil;  privateering  appears,  if  we  may  judge  by  the 
eontinned  complaints,  to  have  gone  on  as  before. 

On  the  8th  of  June,  1820,  the  Chevalier  de  Serra  calls  attention  to  a 
ship,  taken  by  one  of  the  privateers,  having  been  sold  by  jntUcial  au- 
thority "  in  Baltimore,  under  the  hammer,  to  Captain  Chase,  a  notori- 
ous privateersman,  standing  under  au  indictment  for  piracy." 

He  adds : 

It  is  to  be  immediately  fitted  as  a  privateer  (and  a  formidable  one  it  will  prove,  by 
its  size  and  strength,  which  aie  those  of  a  gooil  frigate)  to  cruise  againat  the  Portu- 
giieee  ludiamen,  and  the  command  of  it  will  be  given,  as  it  is  assured,  to  tbe  notorions 
Captain  Taylor. 

1  have  not  the  least  donht  that  tbe  Bupreme  Esecutive  of  this  nation  has  hoth  tho 
power  and  the  will  of  pntting  a  st-op  to  this  hostile  armament,  particularly  when,  as 
in  this  case,  he  baa  timely  information  which  will  be  sucuessively  put  uudet  bis  eyes, 
at  the  very  stage  of  this  inimical  attempt  on  the  Portuguese  commerce.* 

Again,  on  the  10th  of  July: 

WiLuisGTox,  Juli)  16, 1820. 

Sin:  lam  ordered  by  my  sovereign  to  lay  before  this  Government  the  names  and 
value  of  nineteen  Portugnese  ships  and  their  cargoes,  taken,  by  private  armed  ships, 
litted  in  tho  ports  of  the  Union  by  citizens  of  these  States.  The  values  have  been 
:iscertained  by  tho  proper  courts  of  justice,  and  revised  with  all  care  and  attention  by 
the  royal  board  of  commerce.  In  proportion  as  the  value  of  the  other  ships  stolen  is  in 
the  same  manner  ascertained,  their  names,  and  tbe  amount  of  losses,  will  be  laid  before 
this  Government.^ 

The  value  of  the  nineteen  ships  is  stated  at  §01(1, luS. 

In  this  letter  the  chevalier  proposes  the  appointment  of  coiuinission- 
ers  to  "confer  and  agree  upon  what  reason  and  justice  demand."  The 
proposal  was  declined. 

The  reply  was : 

The  appointment  of  commissioners  to  confer  and  affreo  with  tho  ministers  of  Her 
Jlost  Faithful  Mi\jesty  upon  tho  subject  to  which  your  letter  refers,  would  not  be  con- 
sistent with  the  Coustitutiou  of  the  United  States  nor  with  any  practice  iisnal  among 
civilized  nations.  The  judioial  power  of  the  United  States  is,  by  their  Constitution, 
vested  in  their  Supreme  Court,  and  in  tribunals  subordinate  to  tbe  same.  The  judges 
of  these  tl'ibnnals  are  amenable  to  tbeir  country  by  impeoohment,  and  if  any  Pottn- 
^uese  snhjeot  has  suffered,  wrong  by  any  act  of  any  citizen  of  the  United  States  within 
their  jurisdiction,  it  is  before  these  tribunals  that  the  remedy  is  to  be  sought  and  ob- 
tained. For  any  acts  of  citizens  of  the  United  States  committed  out  of  thetr  jurisdic- 
tion and  beyond  their  control,  the  Government  of  the  United  States  is  not  responsible. 

The  proposal  was  renewed  in  1823,  but  again  decliued.  The  G-overn- 
meut  had  done  all  it  could  do.  "  Every  attention,  compatible  with  the 
rights  of  citizens  of  the  United  States  and  with  the  laws  of  nations,  had 
been  paid  by  the  Government  to  the  complaints  of  M.  Correa  of  captures 
made  by  privateers  fitted  out  within  the  United  States  and  partly  manned 
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by  their  citizens,"  "  The  laws  for  securing  the  faithful  performance  of 
the  duties  of  neutrality  had  been  revised  and  enforced  ;  decrees  of  resti- 
tution had  been  pronounced  by  the  judicial  tribunals  in  all  cases  of  Por- 
tuguese captured  vessels  brought  within  the  jurisdiction  of  the  TJnited 
States ;  and  all  the  measures  within  the  competency  of  the  Executive 
had  been  taken  by  that  department  of  the  Government  for  repressing 
the  fitting  out  of  privateers  from  United  States  ports,  and  the  enlist- 
ment of  citizens  in  them." 

Mr.  Adams  adds,  in  a  letter  to  the  United  States  miuister  at  Lisbon  : 
"  These  measures,  however,  do  not  appear  to  have  been  altogether  sat- 
isfactory to  the  Portuguese  government,  doubtless  iecame  they  are  iiot 
sufficiently  understood  by  them.'"^  The  Portuguese  minister  thought  that 
the  short  and  simple  process  would  have  been  to  seize  the  ships,  by  vir- 
tue of  the  executive  power;  but  the  Mr.  Adams  of  that  day  thought  of 
■'  the  rights  of  American  citizens  and  the  law  of  nations." 

The  pleadings  of  the  United  States  say  little  or  nothing  in  answer  to 
the  facts  relating  to  Portugal.  As  to  those  relating  t«  Spain,  they  say 
in  a  somewhat  off-hand  way,  "  What  then  f  if  we  did  injnry  to  Spain 
we  repaired  it."*  The  British  Counter  Case  answers  that  the  reparation 
consisted  in  setting  off,  in  a  subsequent  treaty  between  the  two  nations, 
some  unascertained  claims  against  the  serious  claims  for  actual  losses 
sustained  by  the  Spanish  commerce  through  the  acts  of  American  pri- 
vateers.' I  agree  with  the  United  States  that  Spain  having  consented 
to  be  satisfied  with  this  reparation,  nothing  more  is  to  be  said  on  that 
head.  H"or  do  Z  think  that  matters  which  happened  half  a  century  ago 
can  with  any  fairness  be  brought  forward  to  the  prejudice  of  the  United 
States  in  answer  to  the  present  claim,  not  even  though  provocation 
might  have  been  given  by  the  assertion  of  American  superiority  so  os- 
tentatiously obtruded  in  the  pleadings  of  the  United  States.  But  these 
instances  of  infractions  of  maritime  neutrality  on  so  large  a  scale  are 
important  for  a  very  different  purijose ;  they  show  the  difficulty  of  re- 
pressing offenses  of  this  sort ;  they  show  that  the  asserted  superiority 
of  the  American  law  is  an  empty  boast ;  and  they  entirely  bear  out  my 
view  as  to  the  alleged  power  of  the  President  to  make  up  for  any  defi- 
ciency in  the  ordinary  law  as  administered  by  the  courts.  In  the  long 
series  of  complainta  made  by  the  representatives  of  Spain  and  Portugal 
as  to  the  thirty  privateers,  of  the  issuing  of  which  from  the  ports  of  the 
United  States  Don  Lai=j  de  Onis  thus  incessantly  complains,  or  as  to 
the  twenty-six  which  the  Chevalier  de  Serra  mournfully  enumerates  as 
capturing  Portuguese  \essels,  no  instance,  so  far  as  I  am  aware,  occurs 
in  which,  when  the  Government  officials  alleged  that  the  evidence  was 
insufficient,  the  President  intervened,  by  virtue  of  the  discretionary 
power  said  to  be  vested  m  bim  to  arrest  a  vessel. 

The  temporary  act  pissed  by  the  American  Congress  in  1838,  on  the 

An,e,k.n  m  »f  occasion  of  the  Canadian  insurrection,  has  been  more  than 
'^  once  referred  to  in  the  coarse  of  the  present  controversy .^ 

The  circumstances  under  whioli  that  act  was  passed  are  stated  in  the 
proclamation  of  President  Van  Buren,  of  the  5th  of  January,  1838,  in 
which  he  said  that  information  had  "just  been  received  that,  notwith- 
standing the  proclamation  of  the  governors  of  the  States  of  New  York 
and  Vermont,  exhorting  their  citizens  to  refrain  from  any  unlawful  acts 
within  the  territory  of  the  Unite^l  States,  and  notwithstanding  the  pres- 
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'Argument  of  the  XJoitud  States,  p.  83. 

"  British  Countei  Case,  p.  35. 

"See  Case  of  tlio  Uoited  States,  p.  134.    Avyumeiit  of  tlie  United  States,  a  ?T. 
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eiice  of  the  civil  ofiieers  of  tlie  United  States,  *  •  *  drma 
aud  munitions  of  war  and  other  supplies  have  been  proenred  hy  tlie 
(Canadian)  insurgents  in  the  United  States;  tliat  a  military  force,  cou- 
sisting  in  part,  at  least,  of  citizens  of  the  United  States,  had  been  actu- 
ally orgaaized,  ha<l  congregated  at  'N'avy  Island,  and  were  still  in  'arms, 
under  the  command  of  a  eitizen  of  the  United  States,  and  tbat  they 
were  constantly  receiving  accessions  and  aid." 

As  Congress  sits  from  January  to  March,  the  necessary  law  which  the 
circumstances  called  for  might  have  been  passed  at  once,  but  it  was  de- 
layed till  March  10, 183S,  and  does  not  appear  to  have  been  approved 
by  the  President  until  the  20th  of  April ;  even  then,  it  seems  either  to 
have  been  inefficacious  or  feebly  enforced,  as  on  the  21st  of  isovember, 
the  President  issued  another  proclamation : 

Whereas  there  is  too  much  reason  to  believe  that  citizens  of  the  United  States,  in. 
disregftrd  of  tlie  Bolemu  warning  heretofore  given  to  them  hy  the  proclamation  issued 
by  the  Esecntive  of  the  Geoeral  Government,  and  by  some  of  the  governors  of  the  States, 
have  combined  to  diatnrb  the  peace  of  a  neighboring  and  friendly  nation;  and  whereas 
information  has  been  (fiven  to  me,  derived  from  official  and  other  sources,  that  many 
citizens  in  different  parts  of  the  United  States  are  associated  or  associating  for  the 
same  purpose;  and  whereas  disturbances  have  actually  broken  out  anew  in  different 
parts  of  the  two  Canadas ;  and  ■whereas  a  hostile  invasion  has  been  made  by  citizens 
of  the  United  States,  in  conjunction  with  Canadians  and  others,  who,  after  forcibly 
seiaing  upon  the  property  of  their  jieaoeflil  neighbors,  for  the  purpose  of  effecting  their 
unlawful  designs,  are  now  in  arms  against  the  authorities  of  Canada,  in  perfect  disre- 
gard of  their  own  obligations  as  American  citizens,  and  of  the  obligations  of  the  Gov- 
ernment of  their  country  to  foreign  nations. 

It  may  here  he  remarked,  in  passing,  that,  while  open  assistance  was 
thiis  afforded  from  the  United  States  to  the  Canadian  insurgents,  in 
1838,  during  the  whole  period  of  the  civil  war,  the  confederates  never 
once  succeeded  in  directing  any  hostile  operations  of  importance  from 
Canada  against  the  exposed  Ajnerican  frontier ;  and  tbat  in  October, 
186i,  when  a  few  adventurers  made  the  attack  on  the  bank  at  St.  Al- 
ban's,  (a  town  near  the  Vermont  boundary,)  prompt  measures  were  taken 
to  prevent  any  such  attempt  being  renewed  from  the  Canadian  side, 
and  an  act  was  passed  by  the  Canadian  Parliament  when  it  met  in 
February,  18G5,  quite  as  stringent  in  its  provisions  as  the  act  of  Con- 
gi-eas  of  1838. 

IjOpez,  a  Spanish  adventurer,  had  formed  a  plan  in  1849  for  an  attack 
on  Cuba,  with  the  object  of  annexing  it  to  the  United  States.  E„e,,i,ion  ^r  l»- 
The  idea  of  Cuban  annexation  was  then  in  great  favor  with  '""■■•^'C.k,, 
an  important  political  party,  who  hoi>ed  to  secure  the  entrance  of  a 
slave-holding  State  into  the  Union,  and  thus  counterbalance  the  grow- 
ing power  of  the  Iforthern  or  free  States.  Lopez  accordingly  met  with 
much  popular  support. 

On  the  11th  August,  1849,  the  President  of  the  United  States  issued 
a  proclamation  stating  that "  there  was  reason  to  believe  tbat  an  armed 
expedition  was  about  to  be  fitted  out  in  the  United  States,  with  an  in- 
tention to  invade  Lhe  island  of  Cuba  or  some  of  the  provinces  of  Mexi- 
co," and  that  "  the  best  information  which  the  Executive  had  been  able 
to  obtain,  pointed  to  the  island  of  Cuba  as  the  object  of  this  expedi- 
tion;" and  calling  upon  "every  officer  of  this  Government,  civil  or  mili- 
tary, to  use  all  efforts  In  his  power  to  arrest,  for  trial  and  punishment, 
every  such  oftender  against  the  laws  providing  for  the  jierformance  of 
our  sacred  obligations  to  friendly  powers." 

On  the  7th  May,  1850,  Lopez  left  Sew  Orleans  in  a  steamer  with 
about  five  hundred  men,  accompanied  by  two  other  vessels,  and  ou  the 
17th  lauded  at  Cardenas,  a  small  town  on  the  northwest  side  of  the 
island,  and  occupied  the  town ;  but  troops  arriving  shortly  afterward 
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from  Havana,  be  was  conipelled  to  re-embark,  and  escaped  to  tlie  United 
States.' 

It  appears,  from  the  appeadix  to  the  American  Counter  Case,^  that 
on  the  25th  of  May  orders  were  given  for  the  arrest  of  Lopez ;  but  the 
appendix  is  silent  as  to  the  result,  which  was  that  no  delay  being  granted 
by  the  district  judge  to  procure  evidence  against  him,  he  was  discharged 
amid  the  cheers  of  a  large  crowd. 

The  Spanish  authorities  liberated  forty-two  of  Lopez's  band,  whom 
they  had  tal;en  prisoners,  and  they  were  taken  back  to  the  United 
States  in  tlie  United  States  ship  Albany.  A  farther  attempt  seems  to 
have  been  made  to  bring  Lopez  and  his  followers  to  justice,  as  on  the 
21st  of  July  the  grand  jury  at  New  Orleans  found  a  true  bill  against 
him  and  fifteen  othera  for  violating  the  act  of  1818;  but  the  American 
Government  failed  in  making  out  their  case,  iind  Anally  abandoned  the 
prosecution.' 

On  the  25th  of  April,  1851,  the  President  issued  another  proclamn" 
tion,  stating  that  "there  was  reason  to  believe  that  a  military  expedi 
tion  was  about  to  be  fitted  out  in  the  United  States,  with  intention  to 
invade  the  island  of  Cuba,"  and  warning  all  persons  of  the  penalties 
they  would  incur  by  joining  in  it.  The  President  concluded  by  "call- 
ing upon  every  officer  of  this  Government,  civil  and  military,  to  use  all 
eftorts  in  his  power,  to  arrest  for  trial  and  punishment  every  such  off'ender 
against  the  laws  of  the  country,'" 

Nevertheless,  in  the  following  August,  Lopez  started  on  a  fresh  expe- 
dition, of  which  the  following  details  aretaken  from  the  President's  mes- 
sage to  Congress  of  December  2, 1851 : 

Lopez  left  New  Orleans  for  Cuba  on  the  3d  of  August,  in  the  steamer 
Pampero  with  four  hundred  men, "  with  evident  intentions  to  make  war 
npon  the  authorities  of  the  island."  The  steamer  left  stealthily,  and 
without  a  clearance,  and,  after  touching  at  Key  West,  proceeded  to  the 
coast  of  Cuba.  Lopez  and  his  band  were  soon  overpowered  liy  the 
Spanish  troops,  and  Lopez  himself  was  publicly  executed  at  Havana. 

The  President  adds : 

WHiat  gives  a  peculiar  criminality  to  this  iuvasioii  of  Culia  ia,  that  nnder  the  leai.1  of 
^;i;inUh  subjects,  and  'with  the  aid  of  citizens  of  tlie  United  States,  it  had  its  origin, 
Ti  ith  many,  in  motives  of  cupidity.  Money  tras  advanced  hy  individnola,  nrobahly  in 
coLiaideritble  amounts,  to  pnrohase  Culiiin  bonds,  as  they  have  been  called,  isaned  by 
Lopez,  sold,  donbtleHS,  at  a  very  large  discount,  and  for  the  payment  of  which  the 

public  lauds  and  public  property  of  Cuba,  of  whatever  kind,  and  the  fiscal  reso 

of  the  people  and  government  of  that  island,  from  whatever  eource  to  be  derived, 
- '   ■■  ged,  aa  well  as  the  good  faith  of  the  government  espected  to  be  established. 

r ,.     ■,.  ! -a_..i n_  ^.   t.  _    _.  ._!.._.,   . rOCCSS  of  I 

„  19  like  these  are  far  more  culpable  tbau  the  igno- 

d  the  necessitous  whom  they  indace  to  go  forth  as  the  ostensible  parties  in  the 
proceeding.  These  originators  of  the  invasion  of  Cuba  seem  to  have  determined,  with 
coolness  and  system,  npon  an  niiElertaking  which]  should  disagree  their  country,  violate 
Its  laws,  and  put  to  hazard  the  lives  of  ill-informed  and  deluded  men.  You  will  con- 
sider whether  further  legislation  be  necessary  to  prevent  the  perpetration  of  such 
offenseB  iu  future." 

No  such  further  legislation  was,  however,  carried  out ;  though  it  was 
not  long  before  the  need  for  it  was  again  put  to  the  test. 

This  time  the  scene  of  operations  was  on  the  Pacific  coast,  and  the 

'  British  Appendix,  vol.  iii.    Report  of  Neutrality  Laws  Oommiision,  p.  34. 

'  English  text,  p.  666 ;  French  test,  p.  389. 

'  British  Appendix,  voL  iii.    Report  of  Neutrality  Laws  Commission,  p.  34. 

•  Appendix  Ui  American  Connter-Case,  English  text,  p.  705 ;  French  text,  p.  ISO. 

"British  Appendix,  vol.  iii.    Report  of  the  Neutrality  Commission,  p.  34. 
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leader  chosen  to  conduct  it  was  the  well-kuown  Walter;  „.j^^_,,  ^^  ^^^ 
the  plan  being  to  gain  possession  of  tlie  Mexican  posses-  ;,j^'°;'j^];'^;£~; 
sious  in  Lower  Caliibniia. 

The  attempt  was  made  in  October,  1S33,  hy  an  expedition  from,  Sau 
Francisco.  The  invaders  seized  the  town  of  La  Paz,  killed  seven  of  its 
defenders,  and  wounded  others,  and  committed  various  excesses.  They 
were  re-enforced  by  another  expedition,  which  sailed  in  the  Anita  from 
Sau  Francisco,  in  December,  but  they  were  eventually  driven  out  of  the 
country. 

This  expedition  seems  to  have  given  rise  to  a  new  name,  that  of  "fili- 
busters," which  has  since  been  used  to  designate  those  who  engage  in 
outrages  of  this  description,  having  their  origin  in  America. 

Filibustering  became  a  sort  of  profession ;  and,  under  the  name  of 
"  transit "  and  "  emigration "  companies,  schemes  were  next  openly 
planned  for  attacking  Central  America. 

Walker  sailed  for  San  Francisco  on  the  ith  of  May,  1855,  arrived  at 
llealejo  on  the  JSth  of  June,  and  assume<^l  the  title  of  president  of  Ni- 
caragua, in  which  capacity  he  was  recognized  by  the  United  States 
representative.  Having  been  surrounded  at  Eivas  by  the  native  forces 
in  May,  1857,  through  the  mediation  of  the  commander  of  tlie  United 
States  ship  of  war  Saint  Mary's,  he  was  allowed  to  surrender  unmo- 
lested, and  to  be  conveyed  away  on  board  that  vessel  with  the  remnant 
of  his  followers. 

On  returning  to  the  United  States  he  organized  a  fresh  expedition, 
this  time  at  New  Orleans.  The  attention  of  the  authorities  was  called 
to  it,  and  a  circular  was  issued  on  the  18th  of  September,  1857,  which 
states  that  "  there  is  reason  to  believe  that  lawless  persons  are  now  en- 
gaged within  the  limits  of  the  United  States,  in  setting  on  foot  and 
preparing  the  means  for  military  expeditions,  to  be  carried  on  agaiust 
the  territories  of  Mexico,  Nicaragua,  and  Costa  Eica ;"  after  which  it  pro- 
ceeds to  call  upon  the  district  attorneys  and  marshals  "  to  use  all  (hie 
(?(7!.(7erece,  and  to  avail "  themselves  "of  all  legitimate  means  at  "their 
"  command"  to  enforce  the  provisions  of  the  act  of  1818. 

In  October,  Lord  Napier,  Her  Majesty's  minister  at  Waaliiugton,  liad 
warned  the  American  Secretaiy  of  State  that  two  thousand  men  had 
been  enrolled,  arms  purchased,  £iJ50,000  subscribed,  and  that  siiipping 
was  being  hired. 

On  the  10th  of  November,  Walker  was  arrested  and  was  held  to  bail 
in  $2,000 ;  but  on  the  very  next  day  he  embarked  with  three  hundred 
unarmed  followers  from  New  Orleans  for  Mobile  Bay,  where  he  was 
joined  by  fresh  recruits  in  another  vessel,  tlie  Fashion,  in  which  he 
sailed  for  Nicaragua.  Some  of  his  band  occupied  Fort  Castillo.  He 
was  himself,  with  the  others,  detained  by  the  United  States  Commo- 
dore Paulding  in  tbe  Sau  Juan  River  and  taken  to  Aspinwall,  whence 
he  returned  to  the  United  States.' 

The  counsel  of  the  United  States  have  taken  credit  for  their  Govern- 
ment for  this  proceeding  on  the  part  of  the  commodore.  They  say, 
"  when  wrong-doers  manifested  obstinate  persistence  of  wrong,  the  mil- 
itary and  naval  officers  of  character  and  discretion,  like  General  Scott, 
Admiral  Paulding,  and  General  Meade,  were  employed  to  apply  to  such 
persons  the  only  method  of  prevention  applicable  to  the  case,  namely, 
force,  to  maintain  the  domestic  order  and  foreign  peace  of  the  Govern- 
ment." 

As  a  matter  of  fact,  however,  the  proceedings  of  the  commodore  were 
at  the  time  justly  censured  as  having  been  in  excess  of  his  authority. 
'  Aiiiei-icau  Counter  Case,  Appeodis,  p.  614. 
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The  President,  in  his  message  to  Congress  of  the  7tb  of  Jauiiary,  1S58,' 
uses  this  language : 

In  oaptnring  General  Walker  an<l  his  coiuioaiid  after  they  !iad  lauded  on  the  soil  ot 
Nicaragua,  Commodore  Paulding  lias,  in  my  opinion,  committed  a  grave  error.  •  »  • 
Tbe  error  of  this  gallant  ofBcer  consists  in  exceeding  liis  instructiona  and  lauding  his 
sailors  and  marines  inNicara^nHj-whetlitrwith  or  without  her  consent,  fertile  purpose 
of  making  war  npon  any  military  force  whatever  which  he  might  find  in  the  country, 
nomatterfrom  whencethey  came.  "  •  "  Undertheae  circumstances,  when  Marshal 
Ryndera  presented  himself  at  the  State  Department  on  the  29th  ultimo  with  Qeneml 
Walker  in  custody,  the  Secretary  informed  him  "  that  the  Executive  Department  of  the 
Gk>Ternment  did  not  recognize  General  Walker  as  a  prisoner ;  tha(  it  had  no  directions 
to  give  concerning  him,  and  that  it  is  only  through  the  action  of  the  judiciary  that  he 
eomd  he  lawfully  held  iu  custody  to  answer  any  cliarges  that  might  be  brought  against 

The  protest  of  the  Nicaragnan  and  Costa  Eieau  government-s  will  be 
found  in  the  correspondence  presented  to  Parliament  respecting  Central 
America,  together  with  a  description  by  Lord  Napier  of  the  grievous 
injury  inflicted  by  the  filibusters  upon  those  countries.  General  Cass 
replied,  on  behalf  of  the  United  States  Government — 

That  nnlawfnl  warlike  enterprises  have  been  carried  on  from  the  United  States,  com- 

Eosed  of  persona  from  different  coantries,  against  the  territory  of  Nicaragna,  is  not  to 
e  denied.  Bot  during  the  whole  progress  of  these  illegal  eflbrts  the  Government  of 
this  country  haa  faithnilly  performed  the  duty  imposed  upon  it  by  the  laws,  as  well 
through  public  proelamationa  againat  snch  ent«rpriaea  aa  by  giving  the  necessary  di- 
rections to  the  proper  officers  to  prevent  their  organization  anddepartnre,as  by  invok- 
ing the  action  of  the  judicial  triljunala,  and  also  by  the  employment  of  it^  naval  force- 
He,  at  the  same  time,  "  denied  that  a  fresh  invasion  was  preparing." 
This  was  on  the  25th  of  July.  In  October  President  Buchanan  found 
it  necessary  to  issue  a  proclamation,  containing  the  following  passages, 
which  show  that  General  Cass'  information  was  far  from  correct,  or 
that  the  Government  officials,  from  whose  reports  he  had  gained  it,  must 
have  been  singularly  blind  to  what  was  taking  place : 

Whereas  information  has  reached  me,  from  sources  which  I  cannot  disregard,  that 
certain  persons,  in  violation  of  the  neutrality  laws  of  the  United  States,  are  making  a 
third  attempt  to  set  on  foot  a  military  expedition  within  their  territory  against  Nica- 
ragna, ft  foreign  state,  with  which  they  are  at  peace.  Iu  order  to  raise  money  for 
ei^uipping  and  maintaining  this  expedition,  persons  couuected  therewith,  aa  I  have 
reason  to  believe,  have  iasneil  and  sold  bonds  and  other  contracts  pledging  the  public 
lands  of  Nicaragna  and  the  transit  route  through  its  territory  as  a  secnrity  for  their 
redemption  and  fnlSllment. 

The  hostile  design  of  this  expedition  is  rendered  niauifuat  by  the  fact  that  these 
bonds  and  contracts  can  be  of  no  possible  value  to  their  holders  unless  the  present 
government  of  Nicaragua  shall  be  overthrown  by  force. 

The  leaders  of  former  itlegalexpeditionsof  the  same  character  have  openly  espresse<i 
their  intention  to  reuew  hi«tilitiea  against  Hiearagua.  One  of  them,  who  has  already 
been  twice  expelled  fromNiearagua, has  invited,  through  the  public  newspapers,  Amer- 
ican citizens  to  emigrate  to  that  republic,  and  has  designated  !iIobile  as  the  place  of 
rendezvous  anddepartnre,  and  San  Juan  del  Norte  as  the  port  to  which  they  are  boun<l. 
Thisperson,whohasannouncedhisallegiaucetotheUnite[l  States,  and  elaima  to  he  pres- 
ident of  Nicaragua,  has  given  notioe  to  the  collector  of  the  port  of  Mobile  that  two  or 
three  hundred  of  these  emigrants  will  be  i)repared  to  embark  from  that  port  about  tho 
middle  of  Noveniber. 

Two  months  afterward,  in  December,  ISjS,  Walker's  filibusters  ac- 
tually embarked  at  Mobile  in  the  sailing-schooner  Susan,  without  a 
clearance,  on  the  pretense  of  being  bound  on  a  coasting  voyage.  An 
unsuccessful  attempt  was  made  by  the  reveuue-cntter  to  stop  them,  but 
was  resisted,  and  the  Susan  was  joined  nnmolesttid  by  the  Fashion  and 
the  Washington  with  military  stores. 

The  expedition  afterward  broke  down  from  the  Susan  being  wrecked. 
Walker  and  his  band  then  proceeded,  in  March,  1859,  to  California, 
whence  they  were  said  to  have  intended  to  make  a  descent  on  Punta 


'  .American  Counter  Case,  Ajipendis,  p.  61'2.  ^^  j 
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Arenas;  but  this,atteiDpt  was  not  carried  iuto  execution,  aud  Walker 
letumed  to  Louisiana. 

Itt  November,  1859,  he,  for  tlie  third  time,  eluded  the  Mobile  author- 
ities, and  set  sail  once  more  from  that  port  ia  his  old  vessel  the  Fashion. 
The  Fashion  put  back  from  want  of  stores,  and  some  of  the  persons  con- 
cerned in  the  expedition  were  arrested  j  but  there  is  no  report  of  their 
having  been  punished.  He  started  again  in  June,  1860,  in  the  John  A. 
Taylor;  was  met  oft'  Euatan  by  another  vessel  with  arms,  and  effected 
a  landing  on  the  Central  American  coast.  His  career  was  brought  to 
a  close  by  Lis  being  shot  at  Truxillo  in  September,  1860.^ 

The  British  Counter  Case  gives  a  short  account  of  the  various  Irish 
American  societies  which  preceded  the  Feuiaa  brotherhood  ^^^^  ^  .^^ 
in  the  United  States.  '"^""" '' 

This  "American  institution,"  aa  the  Fenians  called  it,  declareditseJf  to 
le  ^'mrtually  at  war^^  with  England,  ab  a  meeting  held  at  Cincinnati  in 
January,  1865.  Fenian  bonds  were  issued,  and  soon  afterward  the  fol- 
lowing extraordinary  spectacle  was  presented : 

The  head-center,  as  he  was  previously  called,  of  the  brotherhood  was 
styled  president  of  the  Irish  Eepublic;  the  executive  council  entitled 
themselves  "senators"  with  a  president;  a  house  was  hired  at  a  rental 
of  $1,200 ;  secretaries  of  the  treasury,  of  war,  &c.,  were  appointed ;  and 
the  Irish  Republic  was  declared  to  be  founded  at  New  York.^ 

Menaces  of  invading  Canada  were  held  out  at  numerous  public  meet- 
ings, and  were  made  good  by  a  Fenian  raid,  on  the  1st  of  June,  1866, 
from  Buffalo  against  Fort  Colborne,  in  Canada.  This  was  speedily  re- 
pulsed and  sixty-five  prisoners  were  t-aken,  while  the  remainder  of  the 
Fenians  recrossed  the  riverinto  the  United  States,  where  they  were  ar- 
rested to  the  number  of  three  hundred  and  seventy-five  by  the  Ameri- 
can authorities,  and  their  arms  were  taken  from  them.  The  subsequent 
events  are  thus  narrated  in  the  British  Counter  Case,  and  the  state- 
ment has  not  been  contradicted : 

Tbe  stores  of  arms  at  Buffalo,  Ogdensbnrgli,  and  Saint  Albans  were  also  seized  by 
the  United  States  district  marshals.  On  tiie  5tJi  of  June,  the  arrest  of  tbe  otber Fenian 
leaders  was  ordered  ;  and  on  the  6th  the  President  issued  a  proclamation,  stating  that 
it  had  become  known  to  him  that  certain  evil-disposed,  persons  had  began  to  set  on 
foot,  and  had  provided  and  prepared,  and  were  stiU  engaged  in  providing  and  prepar- 
ing means  for  a  military  expedition  and  enterprise,  which  eipedition.  and  enterprise 
was  to  be  carried  on  from  the  territory  and  jurisdiction  of  the  United  States  against 
Eiitish  territory ;  and  authorizing  the  United  Statea  military  forces  and  militia  to  bo 
employed  "  to  arrest  and  prevent  the  setting  on  foot  and  carrying  on  the  expedition 
and  enterprise  aforesaid." 

Da  the  same  day  on  which  this  proclamation  was  signed,  the  Fenian  prisoners  at 
Buifalo  were  released  on  their  own  recognizances ;  and,  on  ihe  7th,  O'Neill  and  two  other 
principal  leaders  were  also  released  on  bail. 

Another  band  of  Fenians  made  a  demonstration  near  Saint  Albans,  but  retreated  im- 
mediately on  the  appearance  of  a  Canadian  regiment. 

Several  arreate  were  made  at  SaintAlbana  and  elsewhere;  and  Roberts,  the  president 
of  tbe  Fenian  senate,  and  chief  instigator  of  the  raid,  was  taken  into  custody  at  New 
York.  His  examination  commenced  on  the  Ilth :  on  the  13th  he  was  released  on  pa- 
role ;  and  the  district  attorney  eventually  abandoned  the  prosecution  from  want  of 
evidence,  with  the  intention  of  preferring  an  indictment  before  the  grand  jury. 

On  the  23d  July  the  Honse  of  Eepresentatives  of  the  United  States  passed  the  fol- 
lowing resolutions :  , 

"lleaolveH,  That  theHonseof  Representatives  respectfully  request  the  President  of  the 
United  States  to  urge  upon  the  Canadian  authorities,  and  also  the  British  goverumeut, 
the  release  of  the  Fenian  prisoners  recently  captured  in  Canada. 

"Meeohed,  That  this  House  respectfolly  request  the  President  to  cause  the  prosecu- 


,  vol,  iii ;  Report  of  Neutrality  Commigaion,  p.  35. 
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tions,  instituted  in  the  Uuitetl  States  courts  against  tlie  Feuiaus  to  be  discontinued,  if 
compatiWe  with  tlie  public  interests." 

In  pursuance  of  the  second  of  these  resolutions,  the  Attorney-General  instructed  tbe 
district  attorney  at  Buffalo  to  abandon  tbe  I'euian  prosecutions  there,  aud  they  were 
abandoned  accordingly. 

The  prosecution  was  also  withdrawn  in  the  cases  of  Sweeney,  Spear,  McMahon,  and 
the  other  leaders  of  the  Vermont-frontier  demonstratiou,  who  had  beeu  arrested,  bat 
released  on  bonds  of  $5,000  after  a  tlay'a  detention ;  and  the  intended  indictment  of 
Roberts  was  dropped  as  a  matter  of  course. 

In  October  the  Government  decided  to  return  some  of  the  arms  which  bad  been 
taken  from  the  Fenians.  ^ 

A  bond  was  on  this  occasion  taken  from  tlie  editor  of  the  '*  Bnffalo 
Fenian  Volunteer"  and  another  Fenian  sympathizer,  that  the  arms  should 
not  be  used  in  violation  of  the  neutrality  laws. 

The  remainder  of  the  arms  taken  at  Bnffalo  and  Ogdensbnrgh  were 
returned  in  the  following  year. 

During  1867  the  Fenians  were  occupied  iu  promoting  disturbances  and 
outrages  in  England  and  Ireland. 

In  1868  they  obtained  from  the  United  States  governor  the  return  of 
thirteen  hundred  muskets  seized  at  Saint  Albans.  In  November,  1868, 
the  Fenian  leader  O'Neill  marched  in  review  through  Philadelphia,  with 
three  regiments  in  Fenian  uniform,  uunibering,  as  reported,  three  thou- 
sand men. 

Nothing,  however,  happened  till  1870,  when  the  second  Fenian  raid 
upon  Canada  took  place  from  Saint  Albans  and  Malone.  Itepulsed  at 
both  places  the  Fenians  sought  refuge,  as  usual,  across  the  frontier. 

Several  of  the  leaders  were  arrested  and  a  quantity  of  arms  taken 
possession  of  by  the  United  States  authorities.  Altogether  thirteen  tons 
of  arms  are  said  to  have  been  seized  at  the  two  raids,  and  conveyed  to 
United  States  arsenals ;  besides  these  a  field-piece  and  numbers  of  rifles 
were  abandoned  on  the  scenes  of  action.  On  the  liith  of  July  the  trials 
■  of  the  Malone  raiders  took  place ;  two  were  condemned  to  two  years' 
imprisonment  and  a  flue  of  $10,  and  one  to  one  year's  imprisonment  and 
a  similar  fine.  Ob  the  29th  of  July  the  Saint  Albans  raiders  were  tried : 
O'Neill  was  sentenced  to  two  years'  imprisonment  and  a  fine  of  810 ; 
another  of  the  leaders  to  nine  months'  imprisonment  and  a  fine  of  $3 ; 
and  another  to  six  months'  imprisoumeut  and  a  fine  of  $1.  The  pro- 
ceedings against  two  others  were  postponed.  On  the  12th  of  October, 
O'Neill  and  his  companions  received  an  unconditional  pardon  from  the 
President. 

On  the  day  on  which  the  pardon  was  granted  the  President  published 
a  proclamation,  warning  evil-disposed  persons  that  the  law  forbidding 
hostile  expeditions  against  friendly  states  would  tor  the  future  be  rigor- 
ously enforced : 

Whereas  divers  evil-disposed  persons  have,  at  sundry  times,  withiu  the  territory  or 
jurisdiction  of  the  United  States  begun,  or  set  ou  foot,  or  pi-ovided,  or  prepared  the 
means  for  military  expeditions,  or  enterprises  to  be  carried  on  thence,  against  the  ter- 
ritories or  dowinioneof  powers  with  whom  the  United  States  are  at  peace,  by  organix- 
iug  bodies,  pretending  to  have  powers  of  government  over  portions  of  the  territories, 
or  dominions,  of  powers  with  whom  the  United  States  are  nt  peace,  or  by  being,  or 
assnming  to  be,  members  of  such  bodies  ;  by  levying  or  collecting  money  for  the  pur- 
pose, or  for  the  alleged  purpose,  of  using  tlie  same  in  carrying  on  military  -~* ' 


against  such  territories  or  dominions ;  by  enlisting  or  organising  armed  forces  ti 
nsed  against  sneb  powers,  and  by  fitting  out,  equipping,  and  arming  vessels  to  trans- 
port such  organized  armed,  forces  to  be  employed  m  hostilities  against  snch  powers. 

And  whereas  it  is  alleged,  and  there  is  reason  to  apprehend,  that  such  evil-disposed 
persons  have  aiao,  at  sundry  times,  within  tbe  territory  and  jurisdiction  of  the  United 
States,  violated  the  law  thereof  by  accepting  and  esercisiog  commissions  to  serve  by 
land  or  by  sea  against  powers  with  whom  the  United  States  are  at  jieace,  by  enlisting 

'  British  Counter  Case,  p.  4B.  ^ 
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tLem>«!lvea  nr  otlier  persons  to  carry  on  wiir  against  Hiich  pon-urs ;  1.ij-  fitting  out  and 
jirming  vessels  with  intent  that  the  same  shall  be  employed  bt  cruise  or  commit  hostili- 
lieB  against  such  powers,  or  hy  delivering  eonimissiona  within  the  territory  or  juris- 
diction of  the  United  States  for  such  vessels,  to  rlie  intent  rhiit  tliey  might  lnjeinplojod 
\i»  aforesaid,  &,c. 

On  the  5tL  of  October  last,  less  tbaii  a  year  after  his  release,  and  after 
this  proclamation,  O'Neill  led  a  third  rai<l  agaiust  Canada  on  tlie  Peui- 
liira  frontier,  bnt  was  arrested  by  the  United  Statea  troops,  and  this 
time  met  with  entire  iminmiity,  being  discharged  on  the  ground  that 
There  was  no  evidence  of  his  having  committed  any  overt  act  within  the 
United  States  territory.' 

As  stated  in  the  British  Counter  Case,  the  i>rocliiniation  of  October, 
1 STD,  referred  not  only  to  the  Fenians,  but  to  expeditious  in  aid  of  the 
existing  Cuban  iusnrreetion,  some  ot  which  ire  mentioned 

The  correspondence  between   the  Spini'^.h  minister  at  \A  ishm^ton 
;nid   the  United    States  Go^ernmeut  on  th     snljett  of 
these  exiieditioua  against  Cuba  is   lu    pirti    so  ippli 
liable  to  the  present  question,  tl  at  I  faun  t  reti  u  i  li  lui 
(jiiotiiig  some  passages. 

>fr.  Lopez  Roberts  writes  tlnis  to  Vi   '  i  tl  e  is  h  c    s  pttmber, 

1809  :■' 

Cei-tiiin  malconlenr  Ciiiiitiis  liayi  est iiWi shed  th.ini.'Hiiv-a.s  in  th.-,  IJuitud  Slates,  espc- 
liiilly  ill  Xi-w  Y.irlt,  and  tlien6  iiin  endeavoring,  h.y  every  nieiius  in  tlicir  puwer,  not  to 
ci)ni|(ii'v  ilitii'  iLidependcnco  l)y  their  own  elibrcs,  bnt  to  gain  at  present  tlie  Byniputhies 
111  the  Aiiii'iitiiu  people,  hi  order  afterward  to  seek  the  aid  of  this  Govemweut  for  their 
liiiiiie.  Tilt  history  of  what  hiLs  taken  place  ia  the  last  lew  months  is  the  clearest  proof 
III'  this.  Ill  ;i  state  of  peace,  it  has  hoen  seen  ■with  astonishment  that  associations  were 
liiildicly  organized  in  many  ports  belonging  to  a  friendly  nation,  said  associations 
lieing  composed  of  the  agents  of  the  insurgents,  with  uo  other  object  than  that  of 
directing  their  attacks  against  Spain.  Enlistments  of  men  have  also  taken  plaue  during 
«  hole  weeks,  as  if  the  oliject  were  to  fonn  expeditions  authorized  hy  law,  and  couse- 
<iuently  with  tlie  consent  of  the  iiuthori  ties.  These  emissaries  have  carried  their  spirit 
of  speculation  so  far  as  to  take  advantage  of  the  good  faith  of  emigrants  ftom  Eiiroi>e, 
sending  them  to  tijrht  in  Cuha,  under  command  of  the  eo-calied  Qeuernl  Jordau,  aad 
other  officers,  who  (ought  on  the  side  of  the  South  in  the  civil  war.  Hostile  demonstra- 
tions  have  likewise  Iwen  snfEered  to  take  place  against  a  nation  which,  in  ISfil,  had 
not  even  allowed  {in  order  not  to  wound  the  susceptibility  of  the  United  Slates)  the 
title  of  belligerents  to  be  given  to  an  insnt^ent  population  numbering  6,000,000  or 
7,000,000  of  whites,  who  occupied  a  third  of  the  teiTitory  of  the  republic,  and  wore  in 
imssossion  of  such  resources  that  they  were  only  conijnered  by  prodigies  of  valor,  mili- 
tiii'y  talent,  and  heroic  pei-severanoe ;  and,  after  having  seen  the  departure  of  varioas 
tdilmsteriiig  expfeditions  in  broad  daylight,  and  unmolested,  from  New  York  aud  other 
l'<;dMral  ports,  Clieminister  of  Spain  finally  found  himself  oljliged,  by  the  iiicomprehen- 
-iblc  apathy  of  the  authitrities,  to  take  the  initiative  in  order  to  prevent  these  rujieated 
infractions  of  the  neutrality  laws. 

To  this  Mr.  Fish  replies  as  follows,  on  the  13th  October,  1S69:  ^ 


The  ConstitatiOQ  of  the  United  States  secures  to  the  people  the  right  peacefully  to 
:i,!ibemble,  and  also  to  keep  and  hear  arms ;  it  secnres  them  in  their  persons  against 
unreasonable  search  and  seizure,  and  provides  that  no  warrant  shall  issue  hut  upon 
probable  cause,  sopported  by  oath  or  affirmation,  and  that  no  pei'sou  shall  be  deprived 
of  life,  liberty,  or  property  without  due  process  of  law. 

If  certain  malcontent  Cohans  (subjects  of  Spain)  have  misconstrued  and  abused  the 
[irivileges  thus  accorded  by  a  liberal  Government,  the  undersigned  need  not  remind 
Jlr.  Koberts  what  the  occurrences,  daily  reported  from  across  the  ocean,  are  showing, 
that  governments  cannot  alivayH  restrain  their  malcontent  subjects  or  residents. 
Laws  will  be  broken  at  times;  and  happy  is  that  form  of  government  that  can  cod- 

'  British  Counter  Case,  p.  45. 

^  Papers  relating  tt)  Cuban  affairs,  preftdnted  to  the  House  of  Kepresentatives,  Feb- 
ruary 21,  1870,  p.  131. 
^Papers  relating  to  Cuban  affairs,  p.  138. 
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Ou  tl  e  1  t  0  IJe  e  Is  M  lioberts  v  tea  to  ilr  1  t 
comjl  u  of  lee  I  t  ot  t  e  Ij  tel  States  a  tho  es  uiermtt  „ 
tlie  lei  T  t  fi  *  o  Ne  7  lo  1  of  tl  e  Horiiet  note  q  s  e&ise  y\h  I 
as  wo!        1  oteBtli  Con  te   C  se    li  a  s  nee  sn  cee  le  I 

landiug' ail  expedition  iii  Cuba.  This  vessel,  formerly  a  dispateL-boat 
ill  tlie  United  States  Savy.  was  sold,  in  Jnne,  1SC9,  by  tlie  Sav.v  Depart- 
ment to  a  certain  Sefior  Macias.  Slie  was  seized  on  her  departure  troui 
Pbiladelpliia,  bnt  released,  and  pi-oceeded  to  Halifax,  -where  she  was 
again  detained  by  the  British  antUoritiea,  but  discharged,  as  no  arms 
were  fonnd  on  board.  Leaving  Halifax  she  sailed  along  the  United 
ytates  coast,  taking  on  board,  at  dift'ereiit  poiiitS;  oaiiiioii,  suiall-arras, 
ammunition,  and  men,  and  put  into  Wilmington.  Here  she  was  again 
seized,  and  a  prosecution  was  instituted  against  some  of  the  ottieers 
and  crew,  Tliese  proceedings  seem  to  have  terminated  inettectively, 
and  the  vessel  was  eventually  released,  upon  bonds  being  given  that 
she  would  not  be  used  in  violation  of  the  neutrality  laws.  From  Wil- 
mington she  proceeded  to  Sew  Yorlc,  wliere  she  wiis  once  more  seized, 
and  again  released, 

Mr,  Roberts  incioses  in  his  note  a  letter  addressed  by  the  SpanisJi 
consul  at  Jfew  York  to  the  United  States  district  attorney,  in  which, 
after  recapitulating  the  above  feets,  the  consul  goes  on : 

I  liave  now  iiiforuiation  on  wliic-li  1  rely  with  perfect  oouSdeuce,  tliat  tliis  stuaiiicr, 
in  tbe  liauds  uf  said  MaciHS  anU  liis  agents,  is  boiiig  iitttid  out  at  tliis  pore,  to  at  ouci? 
eail,  to  take  ou  board  at  sea  a  militaiy  expedition  from  Nasj^au  of  some  ttvo  liuiidreil 
men  aud  military  ofticets,  wliicli  will  leave  there  in  a.  veaael,  and  auother  military  ex- 
[ledition  from  Key  Weat  of  some  one  luiodred  it 
after  all  of  wliicli,  and  talcing  ou  board  at  set  a 
General  Jordan  was  Joint  commandKr  of  tl 
clmr^fG  nf  uiid  toudimt  Iter  to  tlis  coast  of  C 

I  ifapi.'et fully  isubtuit  that  the  on^uerRhip 
tLe  outfit  on  lioaiil,  and  Iier  pi'eparationti,  aat. 

prompt  niovbiu<-nt  be  made,  are  suHiDieut  to 
ive  power  of  this  Giivorimieut  agaiuBt  licr      i 
I  hnvv  foniplied  with  the  disposition  of  thi    &       m 
cliaruetfr  before,  1  lieiTliy  leave  in  your  hi    Is 
formidable  iiistruitn-iit  to  proceed  uti  Ler 
Govern  iMeut/' 

What  is  the  reply  of  the  district  u  I  oe  k 

jHcions  of  the  consul  as  facts  until  o  n 

detain  tho  vessel  f    Kot  so.    He  an     e 

You  accompany  yoiii  letter  witi  no  proo 
seize  the  Hornet  for  the  alleged  intended  bre 
any  ate^is  beyond  thoae  I  liave  already  tak  h  eil 

to  be  exercised,  to  ace  tkat  tlie  Horuet  has  b 

cute  the  boatile  intentiona  yon  mention.  sed  tli 

and  sail  in  ballast  for  Nassau.    Wliat  her  [i  h 

tilings  tbat  remain  unproveii,  and  in  now  d       ed  b      h 

your  favor.    1  cannot  legally  acton  mere  suiniiae,  but  if  furnisliecl  with  piopt.i  < 
deuce  1  sliall  not  liesitato  to  take  any  stfi>s  necessaij  to  jirevcnt  violations  of  our  !a\ 

I  Page  4G6. 

'Papers  relating  to  Foreign  Eelaticms  of  the  United  States,  presented  to  Cougr 
December  A,  iBTl,  p.  "lil. 
s  Papers  telatio;;  to  Foreign  Relations  nf  the  Ignited  States 
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The  violatioii  of  the  hiws  was  not  prevented.  Mr.  Roberts  eomplaius 
thiif'that  same  day  the  steamer  Hornet  put  to  sea  from  tlie  port  of 
New  York,  without  the  judicial  authorities  of  the  Federal  Government 
having  taken  such  measures  to  prevent  her  departure  as  eliould  liave 
lieeii  dictated  to  tlieiii  hy  the  eireumstauoes  and  criminal  autcoeilenta  of 
the  aforesaid  vessel." 

To  this  complaint  of  reliance  upon  the  law  tor  preventive  measures, 
instead  of  having  recourse  to preivgatl re  /oree,  3Ir.  Fish  thus  replies: 

Tlie  Tinilevsjgned  lias  tlie  honor,  in  reply  to  tliia  poitioii  of  tlie  first  note  of  Mr. 
Lopez  Eoberts,  to  aay  tliat  it  aiijujata  t'l'oiu  tnia  copresponileuce  that  the  Horuet,  liai-iug 
lu'eu  seizeil  ou  tlie  couiplniut  uf  Ihe  SpimiKh  cousiil  oiil;  two  moutlis  liefore  the  date 
'>f  tlie  coiTeaiM)uileiice,  anil  a  heiivii'.g  ia  which  tlie  Spauidi  cousiil  took  part  liaviug 
resulted  in  the  disciiarwe  of  tlie  vessel,  uo  siibsaqiieiit  proof,  or  anything  in  tlie  nature 
I  if  legal  eviilence  other  thnn  a  repetition  of  tliat  iviiicli  liad  alreatiy  lieeii  passeil  upon 
by  tlie  court,  auil  been  deciileil  to  be  iusufflcieut  for  the  ileteutiou  of  the  vessel,  had 
bi'eu  forwarded  by  the  consul,  or  Ity  any  other  Spanish  official ;  tliat,  nevertlieless,  the 
d  iHtriet  nttoiuey  offered  to  njj'iin  take  steps  to  detain  the  Horuet,  if  proof  were  fiir- 
v.islied  which  would  wari-aiit  hini  in  so  doing,  whicli  [uoof  was  not  furnished. 

Tlie  undersigned  takes  the  liberty  to  call  tke  attention  of  ilr.  Lopez  Hoberts  to  the 
lint  that  a  distilotattoiney  of  the  United  States  is  an  officer  wliose  itiitiea  are  regii- 
iiUed  by  law,  and  who,  in  the  absence  of  executive  warrant,  has  no  right  to  detain  the 
M'ssels  of  American  citizens  without  legal  process,  fonnded  not  upon  siuniise!"  or  upon 
tbe  antecedent  character  of  a  vosstil,  or  npou  the  belief  or  conviction  of  a  consul,  but 
"pon  proof  Biibuiitted  fiecojrdiiig  to  the  fbnus  reiiuired  by  law. 

Mr.  Fish,  therefore,  tliougli  he  had  promised  to  refet  the  matter  to 
the  Department  of  Justice,  is  of  opinion  that  "  the  district  attorney 
complied  with  his  duty,  and  would  not  have  been  justified  in  taking 
steps  tor  the  seizure  of  tlie  vessel  ou  the  unsupported  representations 
of  the  consul,  after  the  failure  of  that  officer  to  furnish  the  requisite 
proof  to  authorize  her  continued  detention." ' 

After  these  details,  it  can  admit  of  no  doubt  that  the  history  of  the 
United  Btates  has  been  marked  not  only  by  systematic  privateering 
against  nations  with  whom  the  United  States  were  at  peace,  but  also 
by  a  series  of  hostile  expeditions  carried  out  in  the  most  determined 
manner  by  American  citizens  agiiiiist  the  territories  of  neighboring  and 
fi'iendly  nation.''. 

The  counsel  of  the  United  States  api>ear  to  Imve  been  aware  of  the 
iinomalous  position  in  wliich  their  Government  is  placed  by  the  con- 
trast between  tlie  manifest  fiiihii'e  on  its'own  part  to  repress  these 
undertakings,  and  the  strictness  with  which  it  now  attempts  to  enforce 
iigainst  Great  Britain  the  duty  of  diligence  tp  repress  far  less  flagrant 
breaches  of  neutrality  directed  against  itself.  A  number  of  documents 
ha\e  accordingly  been  appended  to  the  United  States  couuter-case 
showing  (though  in  an  im]>erfect  and  fiagmentary  uiauuer)  the  various 
instructions  and  ps'oclamatious  which  have  been  issued  by  the  Presi- 
ilent  and  Government  officials  of  the  United  States  for  the  prevention 
of  these  enterprises.  These  documents,  however,  omit  to  mention  the 
results,  some  of  which  1  have  thought  it  necessary  to  state.  Severthe- 
less,  they  tend  strongly  to  confirm  the  statements  of  fact  contained,  in 
the  appendix  to  the  I'eport  of  the  neutr'ality  commissioneis  and  those 
made  in  the  counter-ease  of  the  British  government,  and  which  have 
not  been  contradicted. 

The  story  of  all  these  expeditions  as  told  in  a  great  part  in  the  por- 
<;laniation8  of  the  difterent  Presidents,  is  pi-etty  much  the  same.^  Some 
scheme  of  annexation,  or  other  form  of  invasion  is  started,  public  meet- 

I  Papew  relating  to  Foreign  Relations  of  tUe  United  States,  p.  73G. 
■'3ee  President's  Proclamations  of  December  9j  1S51,  October  ;!0,  1853,  anil  Ootolfer 
1%  1%9.    liritisii  Counter  Case,  pp.  37,  39,  45. 
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ings  of  sympatliizors  are  held,  a  reckless  soldier  of  fortnue  is  selected 
for  chief,  funds  are  raiaed  by  bonds  issaed  on  the  security  of  the  public 
lands  of  the  conntry  whicli  it  is  proposed  to  conquer,  arms  are  collected, 
recruits  advertised  for  under  some  transparent  verbal  concealment  of 
the  object,  and  at  last  a  certain  number  of  men  are  got  together  and 
embark,  or  otlierwise  set  forth.  If  the  country  against  wliieli  the  attack 
is  directed  is  feeble  or  unprepared,  scenes  of  outrage  and  bloodshed 
follow,  ujitil  the  marauders  are  driven  to  the  coast,  where  they  ttnd 
refuge  on  board  American  vessels,  (in  some  cases  it  has  heeii  on  board 
ships  of  war,)  and  return  to  the  protection  of  the  United  States  to  pro- 
pare  for  a  fresh  attack.  If  the  country  is  able  vigorously  to  repel  them, 
as  in  the  case  of  the  Fenianraids,  they  content  themselves  with  a  demon- 
stration on  the  frontier,  seek  at  once  asylum,  are  disarmed,  and  the 
ringleaders  are  perhaps  tried.  Those  who  are  convicted  are  almost 
certain  of  an  immediate  pardon.  After  an  interval  tlie  arms  are  re- 
stored, and  unless  the  sclieme  has  become  so  discredited  by  failure  as  to 
be  incapable  of  revival,  preparations  are  forthwith  recotnmence<l  for 
another  attempt,  and  everything  goes  on  as  before. 

In  the  cases  particularly  mentioned  in  the  British  connter  case,  viz, 
the  expeditions  of  Lopez,  Walker,  and  the  Fenian  raids,  it  will  be  ob- 
served that  it  cannot  be  said  that  tbe  Government  of  the  United  States 
had  not  full  information  of  the  projected  euterprises,  and  ample  time 
for  giving  such  instructions  as  might  seem  to  be  reqiiisite  for  their  pre- 
vention. Indeed,  it  is  maintained  in  the  arguTnent  of  the  United  States 
counsel  {p.  00)  that  "the  President  of  the  United  States  acted  in  ad- 
vance to  enforce  not  diligeuce  only,  but  active  vigilance  in  all  subordi- 
nate officers  of  the  Government.'' 

How  successfully  that  vigilance  and  diligence  was  eluded  may  be  gath- 
ered from  the  facts  which  have  just  been  stated. 

In  the  face  of  such  facta  the  following  comparison  between  the  United 
States  and  Great  Britain  as  to  the  observance  of  neutral  obligations,  to 
the  disparagement  of  the  latter,  seems,  to  say  theleastof  it,  somewhat 
surprising: 

Ab  to  the  depoitiLieot  of  rtie  Exocutivu  in  the  ooiirRe  of  rbesn  ocourreiioes,  we  ooufi- 
dently  appeal  to  the  mass  uf  oflliiial  acta  aud  curreapoiiileiioe  ooiitained  ia  tlie  ilocu- 
meots  aaneiwd  to  the  Ataerican  oouuter-oase,  to  prove  that  the  Americam  Government 
not  oiily  did  everything  which  law  required,  but  did  everything  which,  was  hnmanly 
poasilile,  hy  preventive  vigilanoe,  aa  well  as  by  punitive  proaeoiition,  to  discharge  the 
neutral  obligationa  of  the  united  States. 

Did  the  American  Government,  at  any  time,  or  on  any  occasion,  either  willfnlly  or 
with  culpable  negligence,  lail  to  discharge  those  obligations  i  We  deny  ic ;  although, 
in  the  midst  of  almost  oontinnal  warfare,  both  in  Europe  and  America,  it  is  possible 
that  violations  of  law  may  have  occurred,  in  Kpite  of  aJI  preventive  efl'orts  of  that 
Oovemmaot.' 

During  all  this  long  perioil,  the  I'niled  Stales  steadily  iabortd  to  prevent  eiiuipmont 
of  vessels  in  their  ports  to  the  pr<aiidioe  of  S|jain.  Tlie  successive  Presidents  of  the 
United  States  were  positive  ia  instXDctioii  to  all  subordinate  officers,  and  vigilant  in 
observation,  to  enforce  the  execution  of  tbelaivaof  nentraliry,  international  as  well  as 
mnnicipal.  Prosecatioue  were  instituted  by  the  courts ;  vessels  nnlawfally  eaptared 
were  restored,  by  Judicial  or  administrative  order;  and  the  principles  of  neutrality 
were  proclaimed  and  tuaintaiued  ia  every  act,  whether  of  the  conrta  or  of  the  Esecu- 

While  Eufjland  professes  as  her  view  of  public  law,  that  constitutional  governments 
must  of  necessity  allow  themselves  to  drift  continually  into  war  by  reasou  of  having 
no  other  means  to  keep  peace  except  an  act  of  Parliament,  and  that  confessedly  insnm- 
cieiit,  the  United  States,  on  the  other  hand,  have  as  constantly  maintained,  and  do  now 


'  United  States  Argument,  p.  8i.  ^ 
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iiiaiutaiii.  tliiit  it  is  the  duty  of  all  goverameuts,  inclndiag  espeeially  eouatitntioual 
governmeuts,  to  discharge  tlieir  neutral  duties  in  obedieuce  to  iiileB  uf  right,  inde- 
pendeut  of  and  superior  to  all  possible  acts  of  Parliament.  In  cousonanoe  n^th  wliioh 
itnctrine  it  is  that  every  Preetdent  of  the  United  States,  from  President  Washinj^on  to 
President  Grant  inclusive,  has  never  faUed  to  apply  due  diligence,"  voluntarily,  spoate 
x.ia,  in  the  vigilant  discharge  of  his  own  offioial  dnty,  not  in  mere  oomplaiBauec  to  for- 
fij;u  snggestion,  by  himself  or  by  otber  olHuora  of  the  Government,  to  prevent  all  un- 
lawful onterpriBoa  of  recruitment  or  oixuipwent  in  the  United  States.' 

Laws,  no  floiibt,  have  been  passed,  and  proclamatioua  in  abniulaiice  ia- 
!iiie<l.  Cut,  iu  spite  of  all  tliis,  piivateeriag,  armed  incursions  into 
<'0iintrie8  at  peace  with  the  United  States,  hostile  raids,  and  ftUbnster- 
ijig  expeditious  have  gone  on  as  before.  The  practical  result  is  that  the 
counsel  of  tlie  United  States  cannot  be  permitted  to  prejudice  the  Brit- 
iah  nation  and  government  before  the  tribunal  and  the  world  by  an  im- 
iiginary  representation  of  the  neutrality  of  the  United  States;  and 
some  allowance  should  be  made  for  Great  Britain  if,  on  a  far  more  hum- 
liie  scale,  soniethiug  of  the  same  sort  should  have  happened  on  her 
-shores,  seeing  that  with  a  law  said  to  be  perfect,  and  with  the  loftiest 
heuse  of  neutral  obligations,  tJie  Government  of  the  United  States  have 
not  found  it  altogether  possible  to  prevent  their  citizens  from  oecasion- 
iug  trouble  to  neighboring  nations,  whether  at  war  or  at  peace,  and  giv- 
ii»g  to  other  governments  much  cause  of  complaint  and  remonstrance 
against  their  own. 

The  observation  which  thus  iegitimatdy  arises  is  not  got  rid  of  by  an 
iittack  on  the  past  maritime  policy  of  Great  Britain,  or  by  a  i-eference 
to  "  the  numerous  piratical  enterprises  fitted  out  in  former  times  against 
the  possessions  of  Spain  in  America,  and  the  honor  accorded  to  the 
uliiefs  of  those  expeditions,  such  as  Drake  and  Hawkins/' 

However  oflfeusive  this  telling  sentence  may  have  been  intended  to 
lie,  though  an  Englishman,  I  readily  forgi\e  it  for  .the  sake  of  the 
cliarming  simplicity  which  has  made  its  authors  forgetful  of  the  fact  that, 
at  the  time  when  Drake  aud  Hawkins  went  forth  on  the  enterprises  they 
term  "ph'atical,"'  the  ancestors  of  their  (jountrymen  and  their  own  still 
formed  a  part  of  the  British  nation.  May  not  some  of  the  old  blood 
which  warmed  the  hearts  and  animated  the  courage  of  those  bold  ad- 
■\enturers  still  flow  in  the  veins  of  their  transatlantic  descendants,  who 
have  made  the  name  of  "filibuster"  detract  somewhat  from  our  idea 
lif  the  perfect  character  of  American  neutrality ! 

Having  compared  the  law  of  the  two  nations  in  the  matter  of  neu- 
trality, I  should,  in  the  natural  order  of  things,  have  now  ,.:„„i„,,., „,,,-,. 
proceeded  to  the  iacts  connected  witli  the  dilferent  vessels,  "'""'"--- 
were  it  not  for  the  unexpected  course  pursued  by  the  representatives  of 
the  United  States  in  seeking  to  prejudge  the  question  to  which  the  in- 
ijuiry  before  this  tribunal  is  directed,  namely,  whether  the  British  gov- 
ernment was  wanting  iu  due  diligence  in.  respect  of  the  equipment  of 
(■ertaiu  specified  ships,  by  imputing  to  the  IJritish  natiou  an  intentional 
disregard  of  its  duties  as  a  neutral,  and  to  the  British  government  not 
oidy  a  want  of  diligence  in  the  discharge  of  its  duty  foe  the  protection 
of  the  United  States  against  violations  of  neutrality,  but  a  ir!U/nl  negli- 
iimce,  arising  out  of  au  undue  partiality  and  desire  to  favor  tlie  confed- 
erates. 

For  this  pur|)ose  the  representatives  of  the  United  States  before  this 
tribuual  have  gone  into  the  whole  history  of  the  time :  and,  not  con- 
tent witli  dispariiging  the  institutions  of  Great  Britain  and  reviUng  her 
l:iw,  have  svni;;lit  to  caat  obloquy  on  her  goveruineat,  on  statesmen 
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whom  tlie  British  people  have  been  in  the  iiiibit  of  looking  up  to,  and, 
indeed,  on  the  British  nation  itself. 

We  are  told  of  "  the  early  and  long-continued  nn friendliness  of  the 
British  governmeut ;''  that  •'  Her  Majesty's  government  was  actuated 
by  a  eonseioas  unfriendly  purpose  toward  the  United  States."  Again 
and  again  we  are  told  of  the  unfriendliness  and  iusincere  neutrality  of 
the  British  cabinet.  "  The  cabinet  were  actuated  by  an  tnshicere  neji- 
trality  to  hasten  the  issue  of  the  Queen's  proclamation.*'  "'The  feeling 
of  personal  nnfriendliness  toward  the  United  States  continued  during 
a  long  portion  or  the  whole  of  the  time  of  the  commission  or  omission 
of  the  acts  complained  of  Finally,  we  are  told  that  "  the  facts  estab- 
lished show  an  unfriendly  feeling  which  might  naturally  lead  to,  and 
would  account  for,  a  vrant  of  diligence  bordering  upon  triUfiil  negti- 
gcnce.- 

Earl  liassell  is  made  the  object  of  unworthy  and  unjustifiable  attack. 
He  is  represented  as  having  '■  evinced  a  consistent  course  of  partiality 
toward  the  insurgents."  "  When  information  as  to  the  Florida  was 
conveyed  to  Her  JInjestj-'s  jiriueipal  secretary  of  state  for  foreign  af- 
fairs, he  interposed  no  objection  to  her  sailing  from  Liverpool."  Surely 
the  writer  must  have  known  he  was  doing  giievons  it^justiee  in  making 
such  a  statement.  The  Florida  sailed  from  Liverpool  on  the  2Dth  of 
March.  As  will  appear  when  we  come  to  the  facta  connected  with 
that  vessel,  Ear!  llussell  had  heard  nothing  about  her  for  a  month  be- 
fore. Again,  "when  the  ovorw helming  proof  of  the  complicity bf  the 
Alabama  was  laid  before  bin:,  he  delayed  to  act.  until  it  was  too  late.'' 
He  wlio  penned  this  must  have  known  that  the  delay  was  not  Lord  ■ 
Russell's,  and  that,  bnt  for  an  unlucky  dehiy,  accidentally  occurring 
elsewhere,  so  far  as  the  action  of  his  lonlship  in  that  affair  was  con- 
cerned, the  Alabama  would  have  been  stopped. 

Of  the  cabinet  which  has  been  thus  assailed,  three  distinguished 
members  are  no  more.  But  he  who,  at  the  difticult  time  in  question, 
presided  over  the  foreign  relations  of  frreat  Britain,  still  lives  among 
US  in  the  fullness  of  years  and  honor.  There  have,  of  course,  been 
many  who,  in  the  strife  of  party  polities,  have  been  opposed  to  Earl 
Russell ;  there  have  been  others  who  have  dittered  from  him  in  particu- 
lar incidents  of  his  political  conduct ;  but  never  did  it  oectir  to  political 
enemy — personal  enemy  he  never  could  have  had — to  qnestion  for  ii 
moment  the  lofty  sense  of  honor,  the  high  and  nnimpeachable  integrity, 
the  truthfulness,  the  straightforwardness,  which  have  characterized  the 
whole  of  his  long  and  illustrious  career.  When  the  history  of  Great 
Britain  during  the  nineteenth  century  shall  be  written,  not  only  will 
there  be  none  among  the  statesmen  who  have  adonied  it  whose  name 
will  be  associated  with  greater  works  in  the  ouward  path  of  political 
progress  than  that  of  Earl  Kussell,  but  there  will  be  none  to  whom, 
personally,  an  admiring  posterity  will  look  back  with  greater  veneni- 
tion  and  respect.  That  this  distinguished  man  should  ieel  deeply  ag- 
grieved by  the  nnworthy  attack  thus  made  on  the  government  of 
which  he  was  a  leading  member,  and  on  himself  personally,  it  is  easy 
to  understand;  but  there  are  iittacks  which  recoil  upon  those  who 
make  them,  and  of  this  nature  are  aspersions  on  the  honesty  and  sin- 
cerity of  Earl  Kussell. 

Speaking  of  the  officials  in  the  colonies,  the  case  of  the  United 
States  asks  the  tribnnal  to  bear  in  mind  what  it  calls  "  these  constant 
demonstrations  of  partiality  for.  the  insurgencs.''  "They  show,"  it  is 
said,  "  a  persistent  absence  of  real  neutrality,  which  should  throw  s 
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pieion  upon  the  acts  of  tlie  British  officials  as  to  tbe  vessels,  aud  shoaW 
incline  the  tribunal  to  closely  scrntinize  their  acts." 

The  British  nation  comes  in,  of  course,  for  a  share  of  the  abuse  thus 
freely  bestowed.  British  neutrality  is  described  souietiuies  as  "  partial 
;tud  insincere,"  sometimes  as  "  habitually  insincere."  "Great  Brit-aiu 
framed  its  rules,  construed  its  lawa  and  its  instructions,  aad  governed 
jt>i  conduct  in  the  interest  of  the  insurgents." 

I  have  called  this  an  "  unexpected "  course;  for,  assuredly,  neither 
file  British  government  nor  the  British  people  were  prepared  to  expect 
that,  after  Great  Britain  had  not  only  expressed,  openly  and  before  the 
world,  her  "  regret "  that  vessels  should  have  left  her  shores  which  after- 
ward did  damage  to  American  commerce,  but  had  voluntarily  consented 
to  make  good  that  damage,  if  it  could  be  shown  that  any  want  of  sufficient 
care  on  the  part  of  the  British  authorities  had  rendered  the  equipment 
and  evasion  of  those  vessels  possible — on  an  occasion  wlieu,  in  the 
peacefnl  and  amicable  settlement  of  any  claim  the  United  States  might 
iiavo  against  Great  Britain,  tbe  remembrance  of  past  grievances  or  past 
resentments  was  to  be  forever  buried,  and  the  many  ties  which  should 
bind  these  two  great  nations  together  drawn  closer  for  the  time  to 
i^ome— advantage  should  be  taken  to  revive  with  acrimouions  bitterness 
every  angry  recollection  of  the-past,  and,  as  it  would  seem j  to  poiir  forth 
rhe  pent-up  venom  of  national  and  personal  hate.  Deploring  the  course 
which  has  thus  been  taken  as  one  calculated  to  mar  the  work  of  i)eace  on 
which  we  are  engaged,  I  comfort  myself  with  the  conviction  that  ii 
f^reat  nation,  like  the  people  of  the  United  BtateSj  seeing  in  the  present 
attitude  of  G-reat  Britain  a  cordial  and  sincere  desire  of  reconciliation 
and  enduring  friendship,  animated  itself  by  a  kindred  spirit,  will  not 
approve  of  the  hostile  and  insnltmg  tone  thus  offensively  and  unneces- 
i^arily  adopted  toward  Gpeat  Britain,  her  statesmen,  and  her  institutions, 
thronghout  the  whole  course  of  the  case  and  argument  presented  on 
behalf  of  the  United  States. 

In  support  of  the  alleged  unfriendly  feeling  which  the  United  States 
ascribe  to  the  British  government,  as  the  foundation  of  the  .\ii,,,-,i-„i™,~.„i 
charge  of  pai'tiality  toward  the  insurgent  States,  where  "'■^'-"">  "■■'■""■ 
the  government  should  have,l)eeii  neutral,  they  refer,  in  the  rtrst  place, 
to  certain  speeches  made  on  different  occasions  by  leading  nieuibcrs  of 
The  ministry. 

There  can  be  no  doabt  that  tliesespeeches  not  only  expressed  the  senti- 
ments of  the  speakers,  bat  may  be  takeu  to  have  been  the  exponents  of 
The  sentiments  generally  entertained  at  the  time.  But  it  is  a  mistake 
to  suppose  that  those  sentiments  involved  any  nn&iendiiness  towaixl 
the  United  States.  In  truth,  why  should  any  such  nnfrieudliness  have 
existed  i  The  cherished  sentiments  of  the  British  people  on  the  subject 
of  slavery  had  strongly  tended  to  alienate  them  from  the  South,  and  the 
rf^cent  public  discaasion  of  the  subject  of  slavery,  on  which  tlie  South 
felt  so  sensitively,  had  produced  feelings  of  by  no  means  a  friendly 
character  on  the  part  of  the  latter  toward  Great  Britain.  The  Iforth 
might,  therefore,  not  unnaturally  calculate  on  the  sympathy  of  Great 
Britain,  if  not  on  its  active  support,  in  a  conllict  with  the  South.  How 
was  It  that  what  might  thus  have  been  expected  ti  priori,  was  not  real- 
ized to  the  extent  of  such  expectation,  and  that  where  active  sympathy, 
or  even  actual  snpport,  might  have  buen  looked  for,  impartial  neutrality 
took  its  place !  The  causes  are  not  diflicult  to  find.  In  the  first  place, 
it  appeared  to  manj'  that  right  and  justice  were  on  the  sideof  the  seced- 
ing States.  To  such  persons  it  seemed  that  when  eleven  great  provinces, 
with  a  population  of  several  millions,  forming  fidly  one-fourth  of  thji  , 
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XjQiou,  impelled  by  the  couvicHon  tliat  the  political  views  of  tlie  major- 
ity of  the  Federal  States  were,  if  not  autagonistic  to,  at  all  events  in- 
consistent with,  their  interests,  desired  to  separate  themselves  froni4;he 
Union,  to  whieli  they  were  bound  only  by  the  tie  of  a  volnntary  con- 
federation, an  attempt  to  coerce  thein  by  the  sword  into  a  forced  con- 
tinnance  in  it,  when  it  must  henceforth  bo  hateful  to  them,  was 
to  make  the  issue  one  of  might  rather  than  of  right.  Others  there 
were,  men  of  calm  jndgment  and  reflection,  who,  while  they  deplored 
a  disruption  of  the  great  American  Union,  yet  thought  that  a  re-union 
effected  by  the  subjugation  of  the  South  was  not  to  be  desired  in 
the  trae  interest  either  of  the  victors  or  the  yaaiiuislicd ;  that  before 
such  a  resnlt  could  be  brought  about,  a  prolonged  and  fearful  contest 
must  have  taken  place,  in  which  the  best  blood  of  the  South  would 
have  been  shed,  its  resources  exhausted,  its  prosperity  destroyed  for 
years,  its  spirit  humiliated  and  broken,  making  its  restoration  to  the 
Union  of  little  value,  except  so  far  as  the  pride  of  tlie  Federal  States 
might  be  concerned ;  that,  consequently,  the  Union  having  thus  been 
torn  asunder,  it  would  be  better  for  both  parties  that  each  should  be 
left  to  work  out  its  own  destiny,  and  develop  its  own  resources,  in  the 
vast  regions  to  which  its  dominions  might  extend.  Many,  too.  there 
were  who  deplored  this  contest  the  more  because  they  believed  that, 
despite  the  superior  force  and  resources  of  the  Xorth,  the  subjugation 
of  the  South  was  impossible,  and  that  the  prolongation  of  the  contest 
could  only  lead  to  useless  sacrifices  on  cither  side.  This  view  proved 
erroneous  in  the  result,  but  it  was  not  the  less  honestly  enteriained.  A 
strong  impression,  too,  could  not  fail  to  be  produced  on  the  public  mind 
by  the  euergy,  determination,  and  courage  displayed  by  the  South,  and 
the  generous  ardor  with  which  its  population  risked  life  and  fortune  in 
the  desperate  struggle  for  national  independence,  so  resolutely  main- 
tained to  the  last  against  infinitely  superior  force.  Whatever  the  cause 
in  which  they  are  exhibited,  devotion  and  courage  will  ever  command 
respect;  and  they  did  so  in  this  instance.  Men  could  not  see,  in  the 
united  people  of  these  vast  provinces  thus  risking  all  in  the  cause  of 
nationality'  and  independence,  the  common  case  of  rebels,  disturbing 
peace  and  order  on  account  of  imaginary  grievances,  or  actuated  by  the 
desire  of  overthrowing  a  government  in  order  to  rise  upon  its  ruins. 
They  gave  credit  to  the  statesmen  and  warriors  of  the  South;  thejr 
cause  might  be  right  or  wrong ;  for  thehigher  motives  ennoble  pfilitica! 
action,  and  all  the  opjirobrious  terms  which  might  be  heaped  upon  the 
cause  in  which  he  fell  could  not  iiersuade  the  world  that  the  earth 
beneath  which  Stonewall  Jackson  rests  does  not  cover  the  reniains  ot" 
a  patriot  and  a  hero. 

Public  feeling  in  (ircat  [iritaiu,  however,  never  went  beyond  this: 
that  both  parties  having  appealed  to  arinw,  they  .-sUohU!  be  dealt  with 
on  terms  of  perfect  equality,  and  that  whatever  was  raiiceded  to  theuue 
should  not  be  withheld  from  the  other — to  use  a  common  expression, that 
they  should  be  left  to  flght  it  out  fairly,  without  Great  Britain  throw- 
ing her  weight  into  either  scale,  as  the  Northern  States  seemed  to  think 
she  should  have  done  in  their  favor,  not  perhaps  by  actual  assistance  in 
war,  but  by  withholding  from  the  confederates  tlie  cbanicter  of  belliger- 
ents, and  by  treating  their  ships  of  war  as  pirates  and  denying  them 
access  in  British  ports.  For  the  United  8tate.s  at)pear  to  have  been 
unable  to  understand  the  position  assumed  by  the  British  government 
in  making  any  concession  tfhatever  in  favor  (if  the  insurgent  States.  It 
apiteared  to  them  like  an  act  of  perfidy  towai-da  frien<l.  Had  not  polit- 
ical and  commercial  relations  bound  Great   Britain  and  the.  United 
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Stat-es  elosely  to;;etiier  for  many  years  1  How  tJieii  could  Great  Britain 
take  any  step  wbleli  should  give  any  advantage  to  an  enemy  of  the 
United  States !  Two  tilings  were  lost  sight  of  in  this  i-easoning  :  First, 
that  the  insurgent  States,  with  whom  the  United  States  wei'e  now  wag- 
lug  war,  had  formed  part  of  that  Union  with  which  Great  Brifam  bad 
had  the  intimate  relations  referred  to — the  second  port  iu  the  Empire, 
through  which  the  cotton  traile  was  carried  on,  having  had  all  its  rela- 
tions with  tlie  Sonth ;  secondly,  that  Great  Britain  had  the  interests  of 
her  own  commerce  to  look  after,  which  were  seriously  compromised  iu 
the  warfare  as  carried  on  by  the  United  States.  The  blockade  of  the 
Southern  ports,  established  by  tlio  North  with  a  view  to  the  speedier 
subjugation  of  the  South,  deemed  by  the  North  of  such  paramount 
iTiiportance  as  to  render  all  consideration  for  the  interest  of  Great  Britain 
imnecessaiT-,  was  about  to  paralyze  the  indastry  of  Lancashire  and 
bring  famine  and  disaster  on  thousands.  Great  Britain  accepted  the 
position  and  acknowledged  the  blouhade.  "Was  shenot,iu  other  respects, 
to  look  after  her  own  interests  J  It  was  natural  enough  that,  in  the  first 
Jieat  and  passionate  excitement,  the  North  should  take  the  view  it  did 
of  the  conduct  of  Great  Britain.  I  cannot  but  think  the  time  has  couie 
when  it  might  take  a  calmer  and  a  Juster  view.  It  will  do  so  hereafter, 
ill  spite  of  those  who  still  seek  to  rekindle  the  tlame  of  disBord,  the 
'■ignes."  which  in  their  hands  maybe  truly  :<aid to  be  " snppositos  cineri 
doloso." 

The  charge  of  partiality  and  of  willful  negligence  having  been  thns 
lirought  refiuires  to  be  disposed  of.  For,  though  jiartiality  does  not 
necessarily  lead  to  want  of  diligence,  yet  it  is  apt  to  do  so,  and  in  a  case 
of  doubt  would  turn  the  scale.  Where  a  sinister  motive  exists,  culpa, 
which  might  otherwise  be  excused,  becomes  indeed  dolo  praeima  and 
inexcnsable.  Besides,  sitting  on  this  tribunal,  as  I  have  already  said, 
as  in  some  sense  the  representative  of  Great  Britain,  while  I  may  say, 
with  pei'fect  trnth,  "  pudet  hiec  opprobria  nobis  dici  potiiisse."  I  shouhl 
not  have  fiiHiUed  my  duty  if  I  did  not  see  whetlier  their  refutation  can- 
not be  found  in  tlie  facts  before  ns. 

Independently  of  having  permitted  the  equipment  of  shii)s,  three  main 
heads  of  complaint  are  placed  on  record  against  the  govern-    i  „,,„|..,„..  „r  „, 

luent  of  Great  Britain  :   1.  That  it  acknowledged  the  Con-  '"■"-'"  "" '■ 

federate  States  as  belligerent,  and,  as  a  conse(iuence,  refusing  to  treat 
tiieir  ships  of  war  a.s  pirates,  admitted  thein  to  British  ports  on  the 
same  footing  with  the  warships  of  the  Uuiteil  States.  2.  That  it  did 
nothing  to  prevent  tho  agents  of  the  Oonfederate  States  from  iirocuring 
ships  and  supplies  of  arms  and  munitions  of  war  fi'om  England.  3.  That 
it  did  nothing  to  stop  tho  blockade-rnnning  carried  on  tlimiiiili  the 
ISritish  port  of  the  Bahamas  and  Bermuda, 
The  contention  of  the  Uinted  States  tliat  Great  ISi'itain  wm  not  war- 

lanted  in  acknowledging  the  (.'onfederate  States  as  lielligi'i'-     ,   

cuts  might  find  its  answer  in  the  unanimous  coucurrencc  uf  ■  ■ 

tlic  great  maritime  powers  iu  following  lier  example.  But.  indi'iii'iidcnlly 
of  this,  the  course  thus  pursued  may,  without  difliculty,  \h:  >iiowu  mil 
only  to  have  been  strictly  warranted  by  international  Jaw,  but  also  to 
have  been  the  only  one  which  could  with  propriety  have  been  adopted. 
First,  let  us  see  how  stood  the  facta  at  the  time  of  tho  recognition  of 
the  Confederate  States  as  belligerents  by  the  Queen's  government. 

Between  the  November  of  ISfiO  and  April  of  1801  seven  Southeiu 
States  of  the  Union — South  Carolina,  Florida,  Mississippi,  Alabama, 
Georgia,  Louisiana,  and  Texas — had  not  only  renounced  their  allegiance 
to  the  Federal  Government  and  declared  themselves  independent.  bii.t 
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liad  formed  tlieiiiselves  into  a  confederation,  nniler  the  title  of  the 
"Confederate  Statesj"  liad  adopted  a  federal  coustitiifiou  with  all  tlie 
necessary  elements  of  government;  and  had  appointed  a  president. 
They  were  in  exclusive  possession  of  the  territory  of  these  States,  to  the 
total  and  absolute  exclnsion  of  the  former  Federal  Government.  They 
had  taken  measures  to  raise  an  army,  and  had  voted  upward  of 
$2,000,00«  for  the  creation  of  a  navy.  In  April,  ISOl,  hostilities  had 
actually  commenced.  By  the  13th  of  April  Fort  Snintcr  had  fallen. 
The  arsenal  at  Harper's  Ferrj-  was  seized  a  few  days  later.  On  the 
lijth  the  President  of  the  United  States  called  out  the  militia  to  the 
number  of  75,000  men.^  On  the  17th  the  president  of  the  Confederate 
States  issned  a  proclamation  inviting;  api)!ieation3  for  letters  of  marque 
and  reprisal,  to  be  granted  under  the  seal  of  the  Coufederate  States, 
against  ships  and  property  of  the  United  States  and  their  citizens,^ 

On  the  19th  of  April  President  Lincoln  issued  a  further  proclamation, 
declaring  the  ports  of  the  seven  States  blockaded;''  and  on  the  L'7Eli 
issned  a  like  pi-oclamatiou  with  regard  to  the  ports  of  ZS'orth  Carolina 
and  Virginia,  which,  in  the  mean  time,  had  joined  the  confederation. 

Here,  then,  were  nine  States,  with  a  population  of  more  than  five 
millions  of  people,  exclusive  of  the  negro  population,  (in  other  words, 
one-fonrtli  of  the  Uuited  States,  shortly  afterward  to  be  joined  by  two 
other  States,)  which  had  established  a  de  facto  government,  which  gov- 
oniment  had  possession  of  the  entire  territory  within  the  limits  of  those 
States,  and  exercised  all  the  powers  and  fnuijtions  of  government,  with 
an  organized  army  prepared  to  wage  war  with  the  rest  of  the  States  for 
the  establishnient  of  national  independence,  and  which  had  actually 
eommeueecl  hostilities  by  the  capture  of  forts  occupied  by  Federal  forces. 
No  one  could  deny  that  this  was  in  fact  war,  aod  war  about  to  be  con- 
ducted on  a  grejit  scale — a  war  to  which  the  original  G-overument,  the 
authority  of  which  was  thus  contested  in  arms,  could  not  deny  the  char- 
acter of  war,  with  all  the  incidents  wliich-  attach  to  it. 

On  the  4th  of  May,  1S61,  (nine  days  before  the  date  of  Her  ilajesty's 
proclamation  of  neutrality,)  Mr.  Sewawl  himself  wrote  to  Mr.  Uayton,  at 
I'aris : 

Tlie  insiirjients  liiive  iii«titnteil  revolntiou  with  (>]io;i,  lirtjviii^it,  iliMclly  ivar,  to  pompel 
tbe  Uuite'l  States  to  ac([iiiesce  in  tlio  ilisiiieiiiljennent  of  rlie  riiLi>:i.  TIib  L'niti;d  Stiites 
hiLve  acceptutl  tliis  civil  war  as  an  inevitable  uece^Bity.' 

From  the  beginning  the  operations  of  the  war  were  carried  on  as  in  a 
war  between  nations,  according  to  the  usages  of  war  among  civilised 
states.  Xo  attempt  was  made  to  treat  insurgent  piisoaers  as  traitoi'S 
or  rebels. 

Under  such  circumstances,  it  is  impossible  to  deuy  that  a  neutral 
state  had  a  right  to  accord  to  tlie  insurgent  government  the  character 
of  a  belligerent.  Whether  it  would  lie  morally  justified  in  doing  so 
must  depend  on  the  circumstances  iu  wliicii  it  found  itself  plaeed  rela- 
tively to  the  parties  to  the  contest.  All  publicists  are  agreed  that  where 
an  integral  portion  of  a  nation  separates  itself  from  the  parent  state 
and  establishes,  He  facto,  a  government  of  its  own,  excluding  the  former 
government  fi'om  all  power  and  control,  and  thereupon  a  civil  war  en- 
sues, a  neutral  nation  is  fully  justified  in  recognizing  the  government  (/f 
facio  as  a  belligerent,  though  it  has  not  as  yet  acknowledged  it  as  a 
nation;  and  from  the  time  of  tlie  acknowledgment  of  its  belligerent 
status  the  government  de  facto  acrpiires,  in  relation  to  the  neutral,  all 
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the  rights  which  attach  to  the  status  of  a  belligereut  of  an  establishetl 
nationality. 

"  When,"  says  Vattel,  "a  party  is  foniied  in  a  state  which  no  hunger 
obeys  the  sovereign,  and  is  of  strength  s^itticient  to  make 
head  against  him   or  when  iu  a  rei>nblic    the  nation  ii  (U- 

1  nto      ooioteao         nbobea  h  1 
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Profe  soB      th,liOj5^      o^Tle^ytoGeiBano 
the  Alabama  question,  yet,  as  to  the  status  ot  the  conted       ^      ^^ 
LTates  as  belligerents,  has  the  following  passages  *  ^'"  ~'' "  '"  " 

Dii  reate,  le  parti  nfvolti?  qui  optro  nee  di  9  eoiiis  d  nrai  e  lll:^t^ll  iiu  ut  orfanis^i 
pt  (HiL  eiitiepi'tiid  (lei'iiire  tnouiplier  p  It  la  gnene  aoii  pi('_i  1"  m  v ''1"  "  ^oit  aliiM 
/lii'il  n/i  forme  poiHi  Hitt'liit  tunt  aa  Ttioiua  eotnme  6jl  in       n  r       i  i    i  I  m  ,1  pjau 

ii'iiii  ^lat,  (aa  Slaatci  9taU.)    II   iftrnie  li  jiiatiee  ili,  e\  .  i  i  i         lU   s-uijiv 

Hion  orec  nun  biiuav/ui  liyak  n  alle  imi  neurcvimi  de  diui'  I    f  I  ices 

405,456.) 
Again  : 

PendaDt  ]a  guerre  on  aduiot,  Ham  1  iiitLiLt  ik  1  Uii  lUiiili    i]in  '       1'       jk!  ii%  <u  i  ii 
ill-  bwiitiefoipoHf  la  ilefeiiai  de  tana  piileiidai.  ilioil       (1  \„    4  ••  \ 
And  at  pages  4C1,  402 

Si  I'on  tient  eoinple  de  tontea  cea  coQ'iidi  l  iri  i 

C'esD  line,  it  eoiiBidtrer  d'nn  poiut  de  me  I"!]!  i  i         i 

I't.its  europdeHS,  en  prl^Bi^aee  du  la  aitiiation  r|iii  i  i  i 

tee  I'Union  el  la  ooiifMfiratiou — c'est- 1  dire  1 1  1 1  i       r  I       n  — ii    i  i  i    i      lnm  i  t 

niposaible  de  ne  paa  admettre  que  les  Etih  Uqi^  tii  scut  iloi,  eu„  i_  =  d  ms  iiiu  iiinmhl 
guerre  cirlle,  oil  lea  dens  parties  a^iieut  le  oiracttre  de  pnisaaiices  pobtiiincHient  et 
iiiilitairemeut  organ!Bi5es,  Bufaisant  Iniie  t  I'lUtieliguene,  siinaiitle  mode  que  le  droit 
ilt3  gens  reoonnalt  oomrtio  n^^nlier,  at  auHuees  dune  egile  confiauee  dniLs  lenr  boa 
Utoit.  Lea  hub  poiivaieut  6pronver  plaa  de  sympatliie  ponr  IX'nion,  qni  avait  pour 
ens  toute  la  8np(5riurit6  d'ua  ^tat  recoauu  et  d'une  antiinti?  constitutionelle,  li'antres 
pouvaieut  fiiire  des  vrenx  poor  le  aiiceta  tie  la  eonfdil^ration,  qni  n'^tait  pas  encore  ro- 
i^onune  coiume  6tat  federal  nouvoan,  iiinis  qui  espi?rjiit  de  so  conqii^rir  nue  existence 
pvopre.  Tout  h  inotide  Malt  <Vaecord  qii'il  ij  ava'it  ijanrrt-  el  qui'  dans  cetU:  gui-rrr:  il  ij  avait 
dmx  parlki'  JielUgeranlee. 


'  "  Droit  des  gens,"  liv.  iii,  5  •^0-2. 
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'' "  Droits  et  devoirs  de  nations  uoii 
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The  principles  by  wliicli  a  neutral  state  slioiild  be  governed  as  to  the 
cii-camstances  under  wliich,  or  the  period  it  which  to  aclrnowledge  the 
belligerent  status  of  insurgents,  have  been  o  leremoet  y  nd  tblj 
or  more  fairly,  stated  than  T'v  Mr.  D  n  n  h  &  e  1 1  o  of  ^A  ito  n 
a  note  to  section  "o : 

Tbo  occaMOD  for  tlie  acci.nla:i.ie  i.f  lielli^  rt 

exists  witliiu  a  foreign  stiite.    Tbc  rensoii  L 

Btep  by  the  govern ineiit  of  iitiotlier  eouQtry  w 

iUr  ntfected  as  to  require  a  detiuitloii  of  ita        n  n  n  Vh 

porcut  governineut  is  Hacking  to  subdue  ai     a    ire       u  bf  n    u       a.  f  nd    b 

insurgents  claim  a  politisiU  nationality  and  b  u  li   li  "« 

erument  does  not  coucede,  a  loooirnition  byafe        s  ff       b      j,  ren  s 

not  JuBtified  b;  necessitj,  is  a  gratuitous  demo        a     n    f  lu         sup  >o  be 

lion,  and  of  censure  upou  the  parent  goverumeut.  Bat  the  situation  ot  a  foreign  state 
with  reference  to  the  contest*!,  and  the  condition  of  affairs  between  the  contendinfj 
parties,  may  be  such  as  to  justify  tfais  act.  It  is  important,  theretVire,  to  determine 
what  state  of  affairs,  and  wLat  relations  of  the  foreign  state,  justify  the  n  cnguition. 

It  is  certain  tliat  the  state  of  things  between  tlie  parent  state  and  iusnrf;euts  must 
antunnt,  in  fact,  to  a  tear,  in  the  sense  of  international  taw — that  is,  iwwers  and  rights 
of  war  must  be  in  actna!  exereise;  otherwise  the  recognition  is  falsiticA,  tiir  tlie  recog- 
nition is  of  a  fact.  Tlie  tests  to  determine  the  rjuestiou  are  various,  and  far  more 
decisive  wliere  tbere  is  maritime  war  and  commercial  rclatious  with  foreigners. 
Among  the  teats,  are  the  existence  of  a  de  facto  political  organization  of  tlio  insurgents 
snfllcient  in  charaeter,popnlation,  and  resources  to  constitute  it,  if  left  to  itself,  a  state 
among  the  nations,  reasonably  capable  of  discbar^tig  the  duties  of  a  state;  tlie  actual 
employment  of  military  forces  on  each  side,  acting  in  accordance  with  the  rules  and 
customs  of  war,  such  as  the  use  of  flags  of  tmce,  cartels,  esohange  of  prisoners,  and 
the  treatment  of  captured  insai'gents  by  the  parent  state  as  prisoners  of  war  ;  and,  at 
sea,  employment  by  the  insurgents  of  commissioned  cruisers,  and  tlie  exercise  by  the 
parent  government  of  the  rights  of  blockade  of  insurgent  ports  against  neutral  com- 
merce, and  of  stopping  aucl  searching  nentrat  vessels  at  sea.  li  ali  these  elements 
exist,  the  couditiou  of  things  is  uudoubtedly  war ;  and  it  may  be  war  before  tliey  are 
all  ripened  into  activity. 

As  to  the  relation,  of  the  foreign  state  to  the  contest,  if  it  is  solely  on  land,  and  tlie 
foreign  state  is  not  contiguous,  it  is  difficult  to  imagine  a  call  for  the  i-eoognitioii.  If, 
for  instance,  the  United  States  should  futraally  recoguiie  l»elligerent  rights  in  an  insur- 
gent community  at  the  center  of  Europe,  with  no  seaports,  it  would  re<iuire  a  hardly 
supposable  necessity  to  make  it  else  tlian  a  mere  demoustration  of  moral  support.  Bnt  a 
case  may  arise  where  a  foreign  state  must  decide  whether  to  hold  the  )>aren  t  state  respon  - 
(Mr.  Caouing  to  Lord  Granville  on  the  Greek  war,  June  22, 1S26.)  If  tlie  tbreign  state 
Bibleforactsdonehytlieinsnrgents,ortodealwith  the  insurgents  as  ade /onto  government, 
recognizes  belligerency  in  the  insurgent8,it  releases  the  parent  state  from  responsibility 
tor  whatever  may  be  done  by  the  insurgents,  or  not  done  hy  the  parent  state  wliere  the 
insurgent  power  extends.  (Mr.  Adams  to  Mr.  Seward,  June  11,  19S1,  Dip.  Corr.  105.) 
In  a  contest  wholly  upon  land,  a  contiguous  state  may  be  obliged  to  make  the  decision 
whetiiei  or  not  to  regard  it  as  a  war ;  but,  in  practice,  this  has  not  been  done  by  a 
^'eneral  and  prospective  dechiratiou,  but  by  actual  treatment  of  eases  as  tlioy  arise. 
Where  the  insurgents  and  the  parent  state  are  mitritime.  and  tlie  tVireign  nation  has 
extensive  commercial  relations  and  trade  at  tlio  ports  of  iwth.  and  the  foi-cign  nation 
and  either  or  both  of  the  contending  parties  have  cimsidernble  naviil  furde.  and  the 
domestic  contest  mnst  extend  itself  over  tlio  sea,  then  tlie  relations  of  tlio  foreign  statu 
10  this  contest  are  far  ilitferent. 

In  snch  a  state  of  things  the  liability  to  political  coni}dicatii>iis,  and  t'.n'  'pirsliona  oF 
right  and  duty  to  be  decided  at  once,  usually  away  from  lioiui'.  hy  \ni\:iii-  citi/eusor 
naval  ofBcera,  seem  to  reijuire  an  authoritative  and  general  dcciaiim  as  io  the  status  uf 
the  three  parties  involved.  If  the  contest  is  a  war,jill  toreign  citineris  aud  officers, 
whether  exeentive  or  judicial,  are  to  follow  one  line  of  conduct.  If  it  is  not  a  war. 
they  are  to  follow  a  totally  different  line.  If  it  in  a  war,  the  com  missioned  cruisers  of 
both  sides  may  stop,  Bcarcli,  and  capture  the  foreign  mercliaut-vensel :  and  that  vessel 
mnst  make  no  resistance  and  mast  submit  to  adjudication  by  a  prize-court.  If  it  is 
not  a- war,  the  cruisers  of  neither  party  can  stop  or  search  the  foreign  merchant-vessel; 
aiid  tbat  vessel  may  resist  all  attempts  in  that  direction,  and  the  ships-of-war  of  the 
foreign  state  way  attack  and  capture  any  coiiser  persisting  in  the  attempt.  If  it  is 
war,  foreign  nations  must  await  the  adjudication  of  prize  tribunals.  If  it  is  not  war, 
no  such  tnbunal  can  be  opened.  If  it  is  war,  the  parent  state  may  institutea  blockade 
juTe  geaUum  of  the  Insurgent  ports,  which  foreigneia  mnst  respect;  but  if  it  is  not  a  war, 
toreign  nations  having  large  commercial  intercourse  with  the  oonntry  will  not  respect 


a  closing  of  insurgent  ports  by  paper  decrees  only.   If  it  is  a  war,  the  insurgent 
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«ctH.    If  it  is  not  a  war,  those  cruisers  are  pirate,  and  may  be  ti'eateil  ns  such.    If  it 

is  a  war,  the  rules  ai  ^         „ 

jieraODs,  come  into  play.    If  it  is  not  a  w 

if  it  is  ft  war,  acts  of  tlie  insnrgentB  in  ,        „     . 

hostility  may  bu  breaches  of  nentntlity  laws;  whilo,  if  it  ii 

liouie  into  that  category,  hut  under  the  category  of  piracy  or 

iaw. 

Now,  all  citizens  of  a  foreign  state,  and  all  its  esecntive  officers  aud  juilicial  magis- 
trates, look  to  the  political  ilopartnujnt  of  tlieir  goverunient  to  prescrito  the  rule  of 
their  condnet  iu  all  their  possible  relations  with  the  parties  to  the  oonteat.  This  mle 
is  preacribed  in  the  best  and  moat  iutelligible  manuer  for  all  possible  contingeneiee  by 
the  simple  declaration  that  the  conteat  is,  or  is  uut,  to  be  treated  as  war.  If  the  state 
of  things  requires  the  decision,  it  must  be  made  by  the  political  department  of  the 
government.  It  is  uot  fit  that  cnsee  should  be  left  to  be  decided  as  they  may  arise,  by 
private  citiKeiis,  oi  naval  or  judicial  oiSoers,  at  home  or  abroad,  by  sea  or  land.  It  is, 
therefore,  the  custom  of  nations  for  the  political  department  of  a  foreign  state  to  make 
tlie  decasion.  It  owes  it  to  its  own  citizens,  to  the  contending  parties,  and  to  the  peace 
of  the  world,  to  make  that  decision  seaaonahly.  If  it  issnes  a  formal  declaration  of 
lieltigerent  rigiitM  prematurely,  or  in  a  contest  with  which  it  has  no  complexity,  it  is  a 
gratuitous  and  unfriendly  aut.  If  the  parent  govemment  complnliis  uf  it,  the  com- 
)jlaint  must  be  made  upon  one  of  these  grounds.  To  decide  whether  the  recoguition 
wad4  nncalled  for  and  premature  requires  something  more  than  a  consideration  of  prox- 
imate faijts,  and  the  overt  and  formal  acts  of  tbe  contendiug  pai-ties.  The  foreign 
Ktate  is  bound  and  entitled  te  consider  the  preceding  histery  of  the  parties ;  the  mag- 
intude  and  compteteoess  of  the  political  and  militaiy  organizations  and  preparations 
on  each  side ;  the  probable  extent  of  the  conlJict  by  sea  and  land ;  the  probable  extent 
and  rapidity  of  its  dovelopm.eut;  and,  above  all,  the  probability  that  itsoivn  merchant- 
vessels,  naval  otScers,  and  consuls  may  be  precipitated  into  sudden  and  difilcnlt  com' 
plications  abroad.  The  best  that  can  be  said  is,  that  the  foreign  state  may  protect 
itself  by  a  seasonable  decision  ;  .either  upon  a  test  case  that  arises,  or  by  a  gen- 
eral prospective  decision ;  while,  on  the  other  hand,  if  it  makes  the  reoognition 
prematurely,  it  is  liable  to  the  suspicion  of  an  unfriendly  purpose  te  the  parent  state. 
The  recognition  of  belligerent  rights  is  uot  solely  to  the  sidvojitage  of  the  insnrgente. 
'i'hey  gain  the  great  advantage  of  a  recognized  status,  and  the  opportunity  te  employ 
iiomniissioued  cvalsers  at  sea,  and  te  exert  all  the  powers  known  to  maritime  warlare, 
with  the  sanction  of  foreign  nations.  They  can  obtain  abroad  loans,  military  and 
naval  materials,  and  enlist  men,  a«  against  everything  but  neutrality-laws ;  their  Hag 
and  commissions  are  acknowledged,  their  revenue-laws  are  respected,  and  they  acquire 
a  quasi  political  reci^nition,  On  the  otlierhand,the  parent  government  isi-elieved  from 
responsibility  for  aots  done  in  the  insurgent  territory ;  its  blockade  of  its  own  ports 
is  respected;  and  it  acquires  aright  to  exert,  against  neutral  commerce,  all  tlie  powers 
of  a  party  to  a  maritime  war. 

Mr.  Dana,  thongh  writing  after  the  present  dispute,  and  with  refer- 
enee  to  it,  pronounces  no  opinion  upon  it,  but  the  principles  be  lias  thus 
1  aid  down  enable  us  to  judge  of  the  matter  without  difSculty, 

This  question  was  the  subject  of  a  solemn  decision  in  the  case  already 
cited  of  tlie  Santissinia  Trinidad,  One  of  the  points  there  i-,,,  s,.,iwLm,i. 
raised  being  that  the  government  of  Bnenos  Ayres,  under  '"^'-^'^• 
whose  coniiuisston  the  vessel  had  taken  prizes,  was  invalid,  the  inde- 
pendence of  that  State  not  having  been  recognized  by  the  Government 
of.  the  United  States,  Mr,  Justice  Story  thus  disposes  of  the  objection : 

There  is  anoUier  objection  urged  against  the  admission  of  this  vessel  to  tbe  privi- 
leges and  immunities  of  a  public  sbip,  which  may  as  well  be  disposed  of  in  pouniictiou 
with  the  question  already  considered.  It  is,  that  Buenos  Ayres  has  not  yet  been  ac- 
knowledged as  a  sovereign  independent  government  by  the  executive  or  legislature  of 
tbe  United  Slates,  and  thereforeit  is  not  entitled  to  haveher  ships  of  war  rec(^nized  by 
our  courts  as  national  ships.  Wehave,  in  former  cases,  had.  occasion  teexpressouropin- 
ioii  ou  this  point.  The  Government  of  the  United  States  has  recognized  the  existwice 
of  a  civil  war  between  Spain  and  her  colonies,  and  has  avowed  a  determination  to  re- 
main neutral  between  the  patties,  and  to  allow  to  each  the  same  rights  of  asylum  and 
hospitality  and  intercoarse.  Each  party  is,  therefore,  deemed  by  ns  a  belligerent  na- 
tion, having,  so  far  aa  concerns  us,  the  sovereign  rights  of  war,  and  entitled  to  be  re- 
spected in  Uie  exercise  of  those  riahts.  We  cannot  interfere  to  the  prejudice  of  eithei- 
belligerent  without  making  ourselves  a  party  te  the-contest  and  deponing  from  the  pos- 
ture of  neutrality.  All  captures  made  by  each  must  be  contidi  red  as  having  the  same 
validity,  and  all  the  immunities  which  may  be  claimed  by  public  ships  in  our  ports, 
under  the  law  of  nations,  must  be  considered  asequallythe  r  ght  of  each  ;  and,  aij  such, 
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must  lip  vceosiiizeil  iiy  o\ 
rule.  This  'stlie  iloctriii 
part  from  it.' 

Aq  attempt  1ms  iiuleeil  beon  made  to  show  that  the  jiulgiiient  in  tlie 
foregoing:  case  bas  been  overruled  or  sbaken  by  the  sncceeiliag  judg- 
ment iu  the  case  of  the  Gran  Para,  in  which  it  is  alleged  that,  iiotwith- 
etauding  the  commission  of  a  belligerent  power,  a  vessel  was  held  to 
be  snbject  to  the  jurisdiction  of  a  coiirt  of  the  United  States.  I  have 
already  shown  that,  in  that  case,  in  which  the  validity  of  a  capture 
made  by  a  privateer  fitted  out  in  the  United  States  was  questioned  by 
reason  of  the  illegal  cliaracter  of  the  cax>turiug  vessel,  the  latter  was  not 
a  ship-of-war  commissioned  by  a  belligerent  government,  but  simply  an 
American  vessel  commissioned  as  a  privateer;  nor,  indeed,  sailing  as  a 
privateer  under  the  commission  of  a  recognized  belligerent.  She  still 
remained,  therefore,  the  private  property  of  an  American  citizen,  unpro- 
tected by  auy  commission  whatever,  and  a  capture  made  by  her  could 
not  be  held  to  be  good  prize. 

In  the  recent  case  of  the  British  bark,  the  Hiawatha,  and  of  tlie  Mex- 
ican schooner  Brillante,  which  were  captured  by  ships  of  the  United 
States  for  endeavoring  to  run  the  blockade,  and  which  had  been  con- 
demned as  prize,  an  appeal  having  been  brought,  and  an  objection  hav- 
ing been  taken  that  the  Confederate  States  could  not  iiroperly  be  held 
to  be  belligerents,  and  that  consequently  the  President  had  no  right  to 
establish  a  blockade,  Mr.  Justice  Grier,  iu  delivering  tlie  judgment  of 
the  majority  of  the  Court,  lays  down  the  following  important  proposi- 
tions ; 

loaurrectkiii  .igaiiist  u  gnveniiiieiit  may  or  may  not  culmiuate  iu  iiii  organizeil  relicl- 
liou;  IjiitaoLvil  wiir  always  begins  by  insiirraetioii  against  tlio  lawful  autlioritj-of  tlie 
froverunieut.  A  civil  war  is  never  soleuiuly  declared ;  it  becomes  sucli  by  ita  acci- 
lieuts— the  miuiber,  power,  aud  organization  of  the  persons  who  orii;;inate  and  carry  it 
ou.  When  the  party  in  rebellion  occupy  and  liolil  ill  a  luistilfi  tiiamifv  a  certaiu  por- 
tion of  territory,  have  dcclnred  their  independence,  basi'    i  ,i-^   hm    iIh  ir  ailegiaiice, 

have  organized  armies,  have  commenced  hostilities  a-^m  i       il      i i   wiveteigu, 

t!ie  world  acknowledges  them  as  bellieereutB,  and  the  till]  I.  ;  lUiim  to  be 

ill  anus  to  establish  theii  liberty  and  iudppeudenoe,  in  luiu  i  tn  in<™ij,.  ;,  sovereigu 
sitate,  while  the  Bovereign  party  treats  them  as  insm-geuL^.  iiuii  itljcis  who  owe  alle- 
giance, and  who  shonld  be  pnniBhed  with  death  for  their  treasuu. 

The  laws  of  war,  as  ratablished  among  nations,  have  their  foundatiiiii  iu  jeasoii,  aii<i 
all  teud  to  mitigate  the  crneltiea  aLid  miseries  prodaced  by  the  seourjre  of  war.  Hence 
llie  parties  to  a  civil  war  nanally  concede  to  each  other  belligereut  rights.  They 
eschange  prisonerH,  and  adopt  the  other  courtesies  and  rules  common  to  public  or 

It  is  not  the  less  a  civil  war  with  lieliigereut  parties  iu  hostile  array,  because  it  may 
be  caTled  an  "iuBiivrcctioii"  by  one  aide,  aud  the  iuauraeutB  be  considered  as  rebels  or 
traitoi-s.  It  is  not  ueccHHary  that  the  independence  ot  the  revolted  uioviiifro  nr  state 
be  aclinowledged,  iu  order  to  constitute  it  aparty  belligerent  in  ii  \v;ii  :f  iimliii^  r<i  ilii> 

law  of  nations.    Foreign  nations  aclti:.owledge  it  na  warby  adeclni: i  \. 

The  condition  of  nentralitv  cauuot  extst  uuleaa  there  be  two  belli .1 1  i  -.     \\, 

tlie  case  of  the  Si!H«»sfiiia3V(i(frfaii,  (rWheaton,  337  )thiacourt  say  :  ■■  1  n.  (.>.m  luiii-nr 
of  tne  United  States  has  recognized  the  esisteuGcof  acivil  war  Wnveiji  >?|miii  ■.uu\  ij.-i 
colonies,  aud  has  avowed  her  determination  to  remain  neutral  betwcuu  tliu  parties. 
Eachpai'tyia  therefore  deemed  by  us  a  belligerent  nation,  having,  so  far 
the  sovereign  rights  of  war, " 

The  law  of  nations  ia  alao  called  the  law  of  nature ;  it  ia  founded  ou  th 

sent  aa  well  as  the  common  sense  of  the  world.  It  contaius  uo  anch  anomalous  doc- 
trine as  that  which  this  conrt  are  now  for  the  first  time  desired  to  prouonuce,  to  wit, 
that  inaurgents  who  have  risen  in  rehellioii  against  their  sovereign,  expelled  her 
courts,  established  a  revolutionary  government,  organized  armies,  and  commenced  hos- 
tilities, are  not  enemica  because  tliey  are  traitora;  and  a  war  levied  ou  the  goveru- 
■«..>.,»  1...  +™it„.,„   ly  otijpr  to  diamemboi'  and  destroy  it,  is  not  a  war  because  it  is  au 


'  Hritisb  A[i]inudis;,  vol.  i 
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Oiiief  Justice  Taney,  Mr.  JiistiCL'  ZJTelsou,  Mr.  Justice  Ciitrou,  aud  Mr. 
.JiisticB  Clitford  dift'erei!,  indeed,  tioiu  tlie  majoritv  of  tlio  conrt  oii  tiie 
iliiestioii  as  to  whetber  tlie  blockade  was,  in  its  inception,  liwtiil  found 
iitg  tlieir  opinion  upon  the  fact  tliat  tliougli  h\  tiie  Oonstitntion  ot  tlu 
United  States  the  President  coidd,  in  case  ot  in\iMonoi  lU'^nfiection 
i:a\\  out  tlie  national  forces,  Congress  alone  eonkl  dec! lie  «  ii,ind  thit 
Congress  not  having  declared  war  till  tlie  13th  ot  Juh  IbOl  the  Pieii 
(lent  had  no  power  to  declare  a  blockade,  and  consequenth  thit  the 
seizure  of  these  vessels  was  illegal.  iJiit  tbue  'yi  is  no  difttieiice  ot 
opinion  on  the  iitiestioii  of  belligerent  statns  so  soon  i;,  cml  wii  is  de 
dared. 

The  practice  of  nations  has  been  entirely  m  ■nctid  nite  with  t  itsi 
prineiples.  All  the  maritime  nations — t!ie  othei-.  "eieint  toiULiiRd  m 
tlie  matter — coucnrred  in  accordiii";  to  the  contedei  ite  !>o\einniLnt  thi 
status  and  rights  of  a  belligerent  power. 

But  though  it  would  seem  impossible  to  cout(  st  th  it  it  s  jh  ti  ui. 
iiiiring  the  eontinuauce  of  the  civil  war,  the  lecoguitiou  ot 
tlio  belligerent  status  of  the  confederate  government  uuist 
have  taken  place,  it  is  asserted  that  the  recogiutioa  b\  the  Liiti>h  go\ 
erniuent  was  premature.  1  will  endeavor  to  tike  i  i  ilm  ind  disjiis 
sionate  view  of  the  position  of  the  parties,  and  ot  this  mtit,ii  i^ittted 
question. 

Looking  to  the  state  of  things  which  had  thus  come  into  eMs-tcnce 
Her  Majest,\'s  government  could  not  but  see  that  it  would  soon  becomi 
uot  only  right,  but  also  necessary  to  the  protection  of  British  inteiests 

10  concede  to  the  insurgent  states  the  chanctei  ot  belligeieut^  At 
soon  as  it  waa  kuowii  in  G-reat  Britain  that  the  \\  ar  was  to  be  extended 
to  naval  operations,  the  interests  of  BritisU  commerce  and  British  sub- 
jeirts  required  that  the  belligerent  status  of  both  parties  to  the  great 
struggle,  which  wi\s  evidently  about  to  ensue,  should  be  clearly  ascer- 
t  lintd  and  defined  It  \»as  plain  that  a  state  of  things  was  about  to 
piesent  itself,  such  as  "Mi  Dana  leteis  to,  aa  justifj  mg  the  leco^nition 
(it  belligerence  Muih  lelMuce  la  placed  m  the  Case  ot  the  United 
.Stites,  p.t^e  51,  tin  the  puipose  of  establishing  the  desiie  ot  the 
Butisli  goiemment  to  leiogni^e  the  insuigents  ai  belligeients  at  an 
iiiidulj  eiirlv  penoil.  thit  a-.  eui\  a-s  the  lot  ot  "\Ia,\.  Liil  liLls^e!!  wiote 
tlie  lettei  ot  that  date  to  the  louls  ot  the  adiiiiialt\ 

The  lettei  is  as  toWuv, » 

il  :  it  1  ^Lucewliiiiirt  iiiiul  tj,  cm  ti\  In  llu  1  ist  mnil  fmni  tlit  L  iiitt  i  (jt  it.  ■* 
„n   Me  »  I   til -iu[>ii<iMe  that   I  c.  I  1  «Hi  1)1  t"u  LI  tin  Noitlieiu  iniibuitlii.iu  ">t  iti-~  1 1 

11  I        f  1^1  u  \  w  IV  111!  mil  lit    <■  Ji  'n-  il  IT  [iiylit  uot  be  chum  IhlliI  to  h  ne  iilit  iiU 

*  ^^  a  tKlcgum,  pniiioitiiii  to  in\e  befii 

1  n  itcinul,  wIiilIi  auuoiimeil  tbxt  tlii- 

1  K«u  steps  fui  isBUiuj;  lefeiu  ot  lu  lupins 

lu  tlie  Gnlt  of  Mexico,  iiid  that  tiiuely  l""^  isioii  siiouH  be  in  1 1 
i-,iiiist  iitidne  niolefet  Ltioii  1i\  itaaou  of  the  tuaiitime  operation b    t 

I  111  Her  Maiesti  lijs  itconliiigly  Goiiiimudeil  me  to  siguitj  to  yo  ii  1     1  | 

iiic  that  adeipiate  re  iiiloi cement'  should  torthwitli  be  aeiit  to  Her  Miic'ii\  -,  s  jii  uhi.ii 

I I  theKorth  Amencun  aud^\est  Iiiili  tti  btntion,  so  tliit  the  admiral  lu  (.ouiuiLiud  iiin\ 
lie  a)ile  dulj  to  piuMde  Im  the  iiiotectiuu  of  British  shipping;  lu  any  emtrgeiic;  tlitt 

I  need  scarcely  obseiTe  tuyouv  loi'dsliips  that  it  might  lie  right  to  apprise  the  admiriii 
tliikt,  much  as  Her  Majesty  regrets  tiie  pro^tI>ect  of  civii  war  breakiiig  out  iu  a  country 
ill  the  llappiiiess  uud  peace  of  which  Her  M^esly  takes  the  deepest  iuturest,  it  is  Her 
JlujuBty's  pleuaui-e  that  uotbiiig  shoiild  be  done  by  her  iiaval  fercee  whiuh  abould  indi- 
cate any  partiiility  or  prrfereuce  for  either  party  in  tbe  contest  that  may  e: 


'AppeudiK  to  British  Case,  vol.  iii,  p 
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"When  1  say  that  tlie  foregoiu}?  letter  is  relied  oil,  I  must  correct  my- 
self. It  is  relied  on  only  in  a  mutilated  form.  The  third  paragraph  of 
tbe  letter,  wliicU  gives  the  key  to  its  purpose,  and  supplies  the  motive 
of  the  writer,  is,  1  regret  to  aay,  omitted — ita  place  being  snpplied  by 
asterisks — while  the  other  paragraphs  are  given  at  leugth.'  When  the 
letter  is  before  ns  in  its  entirety,  we  see  plainly  that  the  purpose  Earl 
Kussell  had  in  view  was,  not  to  give  any  advantage  to  the  insurgents, 
but  to  secure  protection  to  British  shipping  in  Ciise  the  invitation  of  the 
confederate  president  should  have  the  effect  of  letting  loose  a  swarm  of 
privateers  in  the  American  waters. 

There  can,  however,  be  no  tlonbt  that,  prior  to  the  issuing  of  the 
Queen's  proclamation  of  neutrality,  Her  MHJesty's  ministers,  having 
become  acquainted  with  the  relative  position  of  the  two  parties,  and  see- 
ing plainly  that  this  was  no  ordinary  revolt,  aud  that  insurrection  had 
assumed  the  form  of  organized  government  an<l  of  organized  warfore, 
and  looking  to  the  dimeusious  the  contest  was  about  to  take,  had  come 
to  the  conclusion  that  it  would  be  impossible  to  withhold  from  the  in- 
surgent government  the  character  and  rights  of  belligerents. 

At  the  time  the  letter  last  cited  was  written,  nothing  was  known 
beyond  the  fact  that  the  confederate  government  were  preparing  to  issue 
letters  of  marqne;  but  on  the  ensuing  day,  the  '2d,  came  the  news  that 
President  Lincoln  had  proclaimed  a  blookiwle  of  all  the  Southern  ports, 
though  the  terms  of  the  proclamation  were  not  yet  known.  Hereupon 
the  government.  In  anticipation  of  any  emergency  that  might  arise, 
iulopted  the  constitutional  course  of  consulting  the  law-oflicere  of  the 
Crown. 

"  Her  Majesty's  government  heard  the  other  day,"  said  Lord  John 
Kussell  in  the  House  of  Commons  on  the  2d  of  May — 

That  the  confederated  States  have  issued  lettera  of  marine,  and  tti-day  we  have 
lieard  that  it  is  inteuded  there  shall  be  a  blockade  of  all  the, ports  of  the  Southern 
Sjtatus.  As  to  the  general  provisions  of  the  law  of  uations  ou  these  questions,  some  of 
the  [loiuts  are  so  new  as  well  as  so  important  that  the;  have  been  referred  to  thel  aw- 
olficers  of  the  Cro'^-n  for  their  opinion,  in  order  to  guide  the  government  in  its  instrnc- 
tions  both  to  the  English  minister  in  America  and  the  comntander-iu-ohief  of  the  naval 
sqnadroii.  Her  Majesty's  government  has  felt  that  it  was  its  duty  to  use  every  possible 
means  to  avoid  taking  any  part  in  the  liinientatile  contest  now  raging  in  the  American 
l^tates.  Nothing  but  the  imperative  duty  of  protecting  British  interests,  in  case  they 
Hhouid  be  attacked,  .instiSes  the  governroeut  lu  at  all  interfering.  We  bare  not  been 
involved  in  any  way  in  that  contest,  by  any  act  or  giving  any  advice  iu  the  ioatt«i', 
and,  for  God's  sake,  let  us,  if  possible,  keep  out  of  it.- 

On  the  6tli  of  May  Lord  John  Eussell  stated  in  the  House  of  Com- 
mons that  the  law-officers  and  tbe  government  had  come  to  the  conclu- 
sion that,  according  to  principles  which  seemed  to  them  to  be  jnst,  the 
Southern  Confederacy  must  be  treated  as  a  belligerent.' 

A  dispatch  to  Lord  Lyons  of  the  same  day,  in  which  Earl  Russell 
develops  his  views  on  the  subject,  is  worthy  of  a  wise  and  considerate? 

t  having  received  from 
:e  of  aft  ■  "     "    " 

appears,  nnfortnuately,  to  fiave  commenced  between  them ;  but  the  interruption  of  the 
oomnmnication  betvreeu  Washington  and  New  Yorksiiflicieatly  explains  the  non-arrival 
of  your  dispatohes. 

The  accounts,  however,  which  Her  JlJ^iesty's  consuls  at  dilferent  ports  were  enabled 
to  forward  by  the  packet,  coincide  in  showing  that,  whatever  may  be  the  final  result  of 
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what  cannot  now  be  dpsigmted  otherwise  than  as  the  ciTil  war  which  has  hroken  ont 
between  the  several  fetates  of  the  late  Uaion,  for  the  present,  at  least,  those  States 
Lave  separated  into  distinct  confederaoiea,  and,  as  such,  are  carrying  on  war  against 
each  other. 

The  qneation  for  neutril  nations  to  consider  is,  what  is  the  charaetev  of  the  war ; 
and  whether  it  should  he  legirded  as  a  war  carried  on  between  parties  severally  in  a 
position  to  wage  war,  and  to  claim  the  rights  and  to  perform  the  obligations  attaching 
to  l>elligerent6. 

Her  Majesty's  goveniineiit  consider  that  that  question  can  only  be  answered  in  the 
affirmative.  If  tie  go  vorumeiit  of  the  northern  portion  of  the  late  Union  possesses  the 
advanta^s  inherent  in  long-established  governments,  the  government  of  the  southern 
portion  has,  nevertheless;  duly  constitntSi  iteeH  and  oarriea  on,  in  a  regular  form,  the 
administration  of  the  civil  government  of  the  States  of  which  it  is  composed. 

Her  Majesty's  government,  therefore,  without  assuming  to  pronounce  npou  the 
merits  of  the  qnestion  on  which  the  respective  parties  are  at  issne,  can  do  no  less  than 
accept  the  facts  presented  to  them.  Tliey  deeply  deplore  thedisruptionof  a  confederacy 
with  which  they  have  at  all  times  sought  to  cultivate  the  most  friendly  relations ;  tliey 
view  with  the  greatest  apprehension  and  concern  the  misery  and  desolation  in  which 
that  disruption  threatens  to  involve  the  provinces  aow  arrayed  in  arms  agSiiust  each 
other;  but  they  feel  that  they  canuot  qnestion  the  right  of  tlie  Southern  States  to 
claim  to  be  recognized  as  a  helligerent,  and,  as  such,  invested  with  all  the  rights  and 
prerogatives  of  a  belligerent.' 

Whether  the  determinatiou  to  acliuowledge  the  Confederate  States  as 
belligerents  was  come  to  a  few  days  too  soon  or  not,  is  a  matter  on 
which  there  may  possibly  be  a  difference  of  opinion.  But  that,  on  this 
account,  British  statesmen,  acting  under  an  anxious  sense  of  duty,  in 
furtherance  of  what  they  believed  to  be  a  just  and  necessary  policy, 
should  be  publicly  accused  of  having  been  influenced  by  the  sinister  de- 
sign of  promoting  the  interests  of  the  one  party  at  the  expense  of  the 
other,  while  i)retending  simply  to  fulfill  the  duties  incidental  to  their 
position  toward  both  parties,  isa  painful  thing.  The  world  must  judge 
between  the  accusers  and  the  accnsed. 

"Whether  the  resolution  was  come  to  too  soon  or  not,  it  was  not  acted 
upon  till  the  events  which  rapidly  8ui>ervened  could  leave  no  doubt  on 
the  minds  of  Her  Majesty's  ministers  aa  to  issuing  the  proclamation  of 
neutrality.  On  the  10th  of  May,  a  dispatch  was  received  from  Lord 
Lyons,  containing  a  copy  of  the  proclamation  of  President  Davis  as  to 
issuing  letters  of  marque,  and  a  copy  of  tbat  of  President  Lincoln, 
declaring  that  southern  privateera  should  be  treated  as  pirates,  and 
announcing  the  blockade  of  the  southern  ports.^ 

The  British  government  contends,  and,  as  it  seems  to  me,  most  justly, 
that  when,  by  declaring  the  southern  ports  blockaded,  the  Presideut 
openly  acknowledged  the  existence  of  a  civil  war,  and  thereby  recog- 
nized the  Confederate  States  as  belligerents  in  the  face  of  the  world,  he 
thereby  rendered  it  not  only  the  right  but  the  duty  of  the  British  gov- 
ernment to  treat  them  as  such. 

That  it  became  the  right  of  Her  Majesty's  government  so  to  treat  tliem 
can  admit  of  no  possible  doubt;  no  jurist,  1  am  satisfied,  will  assert  the 
contrary.  The  pretension  that  the  Federal  Government  could  treat  the 
contest  as  a  war,  so  as  to  declare  a  blockade,  and  thereby  exclude  neutral 
nations  from  access  to  the  blockaded  ports  for  the  purpose  of  trade,  while 
neutral  governments,  on  the  other  hand,  were  not  entitled  to  treat  the 
war  as  one  going  on  between  two  belligerent  powers,  is  a  proposition 
which  is,  I  say  it  with  all  respect  for  Mr.  Adams,  really  preposterous. 

Applying  the  principles  laid  down  by  the  editor  of  Wheaton,  in  the 
note  which  I  have  quoted  at  length,  as  well  as  by  the  other  eminent 
jurists  to  whom  I  have  referred,  can  any  one  doubt  that  Her  Majesty's 
government  were  fully  justified  in  recognizing  the  belligerent  character 
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of  the  Confederate  States  t  Wheo  the  war  between  the  two  parties  to 
the  contest  became  extended  to  the  ocean,  the  interests  of  maritime  na- 
tions, and  more  especially  of  Great  Britain,  with  its  extensive  commerce 
with  the  ports  of  botli  Southern  and  Northern  States,  became  at  once 
seriously  involved-.  Between  Great  Britain  and  the  sonthern  ports  there 
was  the  constant  intercourse  of  an  active  and  extensive  commerce.  The 
British  ship-owners  and  merchants  had  a  right  to  look  to  the  government 
for  protection  to  ships  and  cargoes,  if  interfered  with,  in  time  of  peace, 
in  any  way  not  warranted  by  international  law.  It  was  the  duty  of  Her 
Majesty's  ships  of  war  stationed  on  the  neighboring  naval  stations,  or 
detached  from  them,  to  afford  that  protection.  So  long  as  the  war  was 
not  acknowledged  by  Her  Majesty  as  a  legitimate  war,  any  interference 
by  either  belligerent  with  a  British  ship  might  have  proved  the  occit- 
eion  of  some  serious  collision. 

With  the  recognition  by  Her  Majesty  of  the  war,  all  her  subjects  wonid 
know  that  the  blockade  must  be  treated  as  a  lawful  one,  and  that  any 
trade  attempted  to  be  carried  on  with  the  blockaded  ports  would  be  at 
the  peril  of  the  parties  attempting  it. 

Unless  the  Wockaded  jiorts  were  treated  as  the  ports  of  a  belligerent, 
there  could  be  no  lawful  blockade.  The  blockade  of  its  own  ports  by  a 
state,  to  the  exclusion  of  those  who  have  a  right  to  trade  with  its  sub- 
jects, is  a  thing  unknown  and  unheard  of.  TUe  subjects  of  Great  Britain 
had,  by  existing  treaties,  the  right  of  trading  with  those  of  the  United 
States.  If  the  citizens  of  the  Southern  States  were  still  to  be  looked 
upon  as  citizens  of  the  United  States,  British  merchant-ships  had  a  right 
of  free  access  to  the  southern  ports  notwithstanding  the  blockade.  Nor 
could  the  British  government  deprive  them  of  this  right,  or  refuse  them 
its  protection  if  forcibly  interfered  with. 

The  effect  of  a  blockade  in  the  disturbance  of  contracts  pre^-ionsly 
made  makes  it  of  the  utmost  importance  to  the  commercial  world  to 
have  the  earliest  notice  of  the  fact,  and  of  the  recognition  of  it  by  the  gov- 
ernment ;  the  more  so  as  it  has  been  considered  that  official  notice  of  a 
blockade  to  a  government  is  sufficient  notice  to  its  subjects. 

All  these  important  considerations  appear  to  me  to  show,  beyond  the 
possibility  of  dispute,  that  it  becomes  the  doty  of  a  neutral  government, 
when  it  is  made  aware  of  the  fact  of  a  blockade,  to  give  notice  of  it  to 
its  subjects  at  the  very  earliest  moment. 

The  alternative  of  refusing  to  acknowledge  the  war  as  a  war  between 
two  belligerent  powers,  was  therefore  to  refuse  to  acknowledge  the 
blockade.  Would  the  United  States  have  preferred  that  Great  Britain 
should  adopt  this  alternative  f 

By  establishing  the  blockade,  therefore,  the  Government  of  the  United 
States  made  it,  as  I  have  said,  not  only  the  right  but  the  duty  of  Her 
IVtejesty's  government  to  acknowledge  the  belligerency  of  the  confed- 
erates, and  thus  to  give  to  the  war,  so  far  as  British  subjects  were  con- 
cerned, the  incidents  which  attach  to  war,  as  respects  the  relative  rights 
and  obligations  of  belligerents  and  neutrals. 

The  policy  of  the  government  was  explained  and  justified  by  Lord 
Bnssell  in  a  letter  to  Mr.  Adams,  of  the  4th  May,  1865 ; 

Let  me  remind  yon  that  when  the  civil  war  in  America  broke  ont  bo  Bncldenly. 
so  violently,  and  so  extensively,  tUal  event,  in  the  preparation  of  which  Great  Britain 
had  no  shsre,  caased  nothinj!  but  iletrinieufc  and  injury  to  Her  Mi^eaty's  subjecte ;  Great 
Britain  had  previonaly  canied  on  a  large  commeree  with  the  Sonthern  States  of  the 
Union,  and  had  procured  thei*  the  staple  which  fnmiahed  materials  for  tlie  indnstry  of 
millions  of  her  people. 

Had  there  been  no  war,  the  esisting  treaties  with  the  United  States  would  have 
secnrud  the  continuance  of  a  comnieroe  mutuaUy  advantageous  and  deyijable.    But 
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wbat  was  the  first  act  of  the  Presiifent  of  the  United  States?  He  proclaimed  on  the 
19t1i  of  April,  1H61,  the  blockade  of  the  ports  of  seven  States  of  the  Uuion.  But  lie 
could  lau'fully  interrupt  the  trade  of  neutrals  to  the  Sonthem  States  npoD  one  ground 
only,  namely,  that  the  Southern  States  were  carrying  on  war  against  the  Governnieut 
of  the  United  States;  in  other  woi'ds,  that  they  were  belligerents. 

Her  Majesty's  government,  on  hearing  of  these  events,  had  only  two  courses  to  pur- 
sue, namely,  that  of  aclinowled^ng  the  blockade,  and  proclaittiing  the  neuti^lity  of 
Her  Majesty,  or  that  of  refiiBing  to  acknowledge  the  blockade,  and  insisting  i^on  the 
the  rights  of  Her  Majesty's  subjects  to  trade  with  the  porta  of  the  Sonth.  Her  Majesty's 
goverument  parsued  the  former  conrae  as  at  once  the  most  just  and  the  most  friendly 
to  the  United  States. 

It  is  obvious,  indeed,  that  the  course  of  treating  the  vessels  of  the  Southern  States 
as  piratical  vessels,  and  their  crews  as  pirates,  would  have  been  to  renounce  the  char- 
acter of  neutrals,  and  to  take  part  in  the  war ;  nay,  it  would  have  been  doing  more 
than  the  United  States  thewselves,  who  have  never  treated  the  prisoners  they  have 
made  either  by  land  or  sea  as  rebels  and  pirates,  but  as  prisoners  of  war,  to  be  detained 
until  regularly  exchanged. 

So  much  as  to  the  step,  which  you  say  your  Government  can  never  regard  "aa  other- 
wise than  precipitate,"  of  acknowledging  the  Southern  States  as  belligerents.  It  was, 
on  the  contrary,  yonr  own  Government  which,  in  assuming  the  belligerent  right  of 
blockade,  recognized  the  Southern  St.ates  as  belliserents.  Had  they  not  L>een  belli- 
gerents, the  aimed  ships  of  the  United  States  would  have  had  no  right  to  stop  a  single 
Eritish  ship  upon  the  high  seas.' 

But  it  is  said  tliat  the  recognition  was  premature,  because,  when  it 
was  made,  the  official  auuonncemeiit  of  the  blockade  had  not  yet  been 
received.  What  if  this  had  beeosot  The  blockade  existed  in  fact; 
it  was  known  to  the  British  government;  and  it  was  important  to  Her 
Majesty's  subjects  that  it  should  be  made  known  to  tbem  at  the  earliest 
possible  moment.  But  this  assumption,  rashly  made  io  the  case  of  the 
United  States,  turns  out  to  be  incorrect.  The  facts  stood  thus :  The 
proclamation  of  the  President  with  tegard  to  the  ports  of  the  sevea 
States  was  issued  on  the  19th  of  April.  It  was  followed  by  a  similar 
proclamation  of  the  27tli,  as  to  the  ports  of  North  Carolina  and  Tirgiuia. 
The  blockade  was  effe-ctualiy  established  oii  the  30th.  The  issuing  of 
the  proclamations  was  comiuunicated  to  Lord  Lyons,  the  minister  of 
Great  Britain  at  Washington,  on  the  29th.  On  the  1st  of  May^  Mr. 
Seward,  the  Secretary  of  State  of  the  United  States,  writes  to  Mm  as 
follows : 

The  so-called  Confederate  States  have  waged  an  insurrectionary  war  against  this 
Government.  They  are  buying  and  even  seizing  vessels  in  several  places  for  the  pnc- 
poso  of  furnishing  themselves  with  a  naval  force,  and  they  are  issuing  letters  of  maniue 
to  privateers  to  be  employed  in  preying  on  the  commerce  of  this  country.  Yoa  are 
aware  that  the  President  has  proclaimwt  a  bloolcade  of  the  porta  included  within  the 
insurgent  States.    All  these  oironmstances  are  known,  to  the  world.^ 

On  the  3d  of  May  the  proclamation  of  the  blockade,  which  had  ap- 
peared in  the  Boston  newspapers,  was  published  in  the  Loudon  news- 
papers. It  turned  out  afterward  that  there  were  inaccuracies  in  the 
version  thus  given  by  the  Boston  newspapers ;  but  the  substance  of  the 
thing  remained  the  same  ;  there  was  no  doubt  that  the  blockade  had 
been  declared. 

On  the  5th  of  May,  the  government  received  a  letter  of  the  23d  of 
April  from  their  consul  at  Xew  York,  transmitting  a  copy,  correct  in 
all  essential  particulars,  of  the  proclamation  of  the  blockade,,  as  also  a 
complete  copy  of  that  of  President  Davis,  inviting  applications  for  letters 
of  marque.^  On  the  10th  of  May,  complete  copies  of  both  proclama- 
tions were  received  from  the  British  minister  at  Washington.* 
In  the  mean  time,  a  copy  of  the  President's  proclamation  of  the  19th 

'United  States  Documents,  vol.  i,  p.  295. 
-  Appendix  to  British  Case,  vol.  iii,  p.  12. 
=  Appendix  t«  British  Case,  vol.  iii,  p.  4. 
'Ibid,,  p.  6. 


.yGoogle 


324  ARBITRATION   AT   GENEVA. 

of  April  liaving  been  forwarded  by  Mr.  Secretary  Seward  to  Mr.  Dallas, 
the  trnited  States  miuister  in  Eogland,  it  was  offlcially  coinmTinicated 
by  Mr.  Dallas  to  Lord  Kussell  on  tbe  lltli  of  May.'  Her  Majesty's 
proclamation  of  neutrality  was  not  issued  till  the  14th  of  May.  Thus  it 
was  not  till  three  days  after  the  oflBcial  communication  last  referred  to, 
and  nine  days  after  a  copy  bad  been  received  from  the  British  consul 
at  Sew  York,  that  Her  Majesty's  proclamation  of  neutrality  was  is- 
sued. 

But  it  is  said  that  the  expected  arrival  ofMr.  Adams  should  have  been 
awaited.  What  difterence  could  it  have  madet  So  explanations  af- 
forded by  that  gentleman  could  bave  altered  tbe  facts — facts  which 
made  it  tbe  duty  of  the  government  to  advise  Her  Majesty  to  recognize 
the  validitj'  of  the  blockade,  and,  in  order  so  to  do,  to  recognize  also 
the  belligerent  status  of  the  de-facto  confederate  government. 

But  the  not  waiting  for  Mr.  Adams  is  put  forward  as  a  breach  of  faith 
on  the  part  of  Earl  Gussell,  his  lordship  having,  it  is  said,  pledged 
himself  to  Mr.  Dallas,  the  predecessor  of  Mr.  Adams,  to  await  the  arri- 
val of  tbe  latter.  Here  again  we  have  an  entire  misconception.  No 
sacb  pledge  was  given,  or  intended  to  be  given.  What  passed  between 
Lord  Eussell  and  Mr.  Dallas  appears  from  a  letter  of  the  latter  to  Mr. 
Seward  of  the  2d  of  May : 


The  solicitude  felt  l)y  Lord  JoLn  EuHsell  as  to  the  effect  of  certain  measures  repre- 
sented as  likely  to  be  adopted  by  tbe  Presideut,  induced  bim  to  i'equi»«t  mu  to  call  at 
bis  private  residence  yesterday.  I  did  so.  He  told  me  that  the  three  represent ativea 
of  the  Southern  Confederacy  were  here;  tliaC  he  had  not  seen  them,  bnt  was  not  nn- 
'willing  to  do  HO,  vpoffiiially ;  that  there  existed  an  understanding  between  the  gov- 
ernment and  that  of  j?rauce,  which  would  lead  both  to  take  the  same  conrse  us  to 
recognition,  whatever  that  course  might  be ;  and  he  then  referred  to  tlie  rumor  of  a 
meditated  blockade  of  southern  ports  and  their  diseontiunance  as  ports  of  entrj[ — 
topics  on  which.  I  bad  lieard  nothing,  and  could  therefore  say  nothiOK.  But  as  I  in- 
formed him  that  Mr.  Adams  had  apprised  me  of  his  intention  to  be  on  his  way  hither, 
in  the  steamship  Niagara,  which  left  Boston  on  the  1st  May,  and  that  he  would  prob-  ' 
ably  aiTive  in  less  than  two  week,  by  the  l'2th  or  15th  instant,  his  lordship  acquiesced 
in  the  expediency  of  disregarding  mere  rumor,  and  waiting  the  full  knowledge  to  be 
brought  by  my  successor.^ 

It  is  plain  that  the  motive  for  waiting  the  arrival  of  Mr.  Adams  was 
to  obtain  positive  kuowledge  in  the  place  of  "  mere  rumor  " — that  is, 
"rumor  of  a  meditated  blockade;"  not  that  there  was  any  intention 
of  discussing  with  Mr.  Adams  the  question  of  the  proclamation  of  Deu- 
trality,  if  the  rumor  proved  correct.  When  authentic  information 
came  in  the  copies  of  the  President's  proclamation  offlcially  furnished 
to  the  foreign  office,  full  knowledge  took  the  place  of  mmor,  and  the 
latter.became  converted  into  certainty.  All  motive  for  delay  then  ceased 
and  the  time  for  action  had  arrived. 

Yet  this  has  been  magnified  into  a  breach  of  faith,  and  that  by  per- 
by  the  sous  who  had  this  letter  before  them. 
The  example   of  Great  Britain  in   acknowledging  the  Confederate 
Btmtniuoaofhsi-  Statcs  as  belligerents  was  followed  by  the  Emperor  of  the 
fiiiMM.  .Erencb  in  a  proclamation  of  the  10th  of  June ;  by  the  King 

of  the  Jfetherlands  on  the  16th  ;  by  the  Queen  of  Spain  on  the  17th ; 
ETpetor  of  Brazil  on  the  1st  of  August. 
The  Government  of  the  United  States,  however,  refused  to  concede 
cou.«wi.ueJbj'tO'Other  nations  the  right  of  acknowledging  the  belligerent 
dni.npo-™  status  of  the  seceding  States.  In  these  they  saw  only  what 
Mri  Seward  termed  "a  discontentetl  domestic  faction."  Writing  to  Mr. 
Dayton  on  the  30th  of  May,  1861,  Mr.  Seward  says: 
The. United  States  cannot  for  a  moment  allow  the  French  goyernment  to  rest  under 
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tlie  delasive  belief  that  they  will  be  content  to  liave  the  CoLifederate  States  reooguijed 
a»  a  belligerent  power  by  states  with  whioii  this  nation  is  in.  amity.  No  concert  of 
action  among  foreign  states  so  recognizing  the  insurgents  oan  reconcile  the  United 
States  to  such  a  proceeding,  whatever  may  be  the  cousequenoes  of  resistjinee.' 

In  a  dispafxih  from  Mr,  Seward  to  ftlr.  Daytoa,  of  the  17tli  of  Jane, 
1861,  the  former  writes: 

The  United  States,  rightly  jealous,  as  we  think,  of  their  sovereignty,  cannot  suffer 
tlieTiiseh-ca  to  debate  any  abridgment  of  that  sovereignty  with  Prance  or  with  any 
other  nation.  Mnch  less  can  it  couaent  that  France  shall  announce  to  it  a  couelosiou 
of  her  own  against  that  sovereignty,  which  conclusiou  France  has  adopted  without 
any  previous  conference  with  the  United  States  on  ths  subject.  This  Government  in- 
sists that  the  United  Stat,e8  are  one  whole  undivided  nation,  especially  so  far  as  foreign 
nations  are  concerned,  and  that  France  is,  by  the  law  of  nations  and  by  treaties,  not 
a  neutral  power  between  two  imaginary  parties  here,  bnt  a  friend  of  the  United 
States. 

It  is  erroneous,  so  far  as  foreign  nations  are  concerned,  tc 
ista  in  the  United  States.    Certainly  there  cauuot  be  tw< 

there  is  no  war.    There  is  here,  as  there  has  always  been,  c ^ 

the  United  States  of  Ameriojv,  competent  to  make  war  and  peace,  a 

merce  and  alliances  with  all  foreign  nations.  There  is  none  other  either  in  fact  or  rec- 
ognized by  foreign  nations.  There  is,  indeed,  an  armed  sedition  seeking  to  overthrow 
the  Government,  and  the  Government  is  employing  military  and  naval  forces  to  re- 
press it.  But  these  facts  do  not  constitnte  a  war  presenting  two  belligerent  powers, 
and  modifying  the  national  character,  rights,  and  responsibilities,  or  the  characters, 
lights,  and  responsibilities  of  foreign  nations.  It  is  true  that  insurrection  may  ripen 
into  revolution,  and  that  revolution  thus  ripened  may  estingnish  a  previonsly  existing 
state,  or  divide  it  inkj  one  or  more  independent  states,  andthat  if  such  states  continue 
their  strife  after  such  division,  then  there  exists  a  state  of  war  affecting  the  characters, 
riglits,  and  duties  of  all  the  parties  concerned.  But  this  only  happens  when  the  revo- 
lution has  thus  run  its  sncoessfnl  course. 

The  French  aovemment  says,  in  the  instrnction  which  has  been  tendered  to  us,  that 
certain  facts  which  it  assumes  confer  upon  the  insnrgeuts  of  this  country    n  th      jes 
of  foreign  powers,  all  the  appearances  of  a  government  de  facto;  wherefo      wh  t 
may  be  its  regreis,  the  French  government  must  consider  the  two  con^nd  ng  pa  t    s 
as  employing  the  forces  at  their  disposal  in  conformity  with  the  laws  of  w 

Tills  statement  assumes  not  only  that  the  law  of  itations  entitles  any  in  ect  na- 
ry faction,  when  it  establishes  a  de-faalo  government,  to  be  treated  as  bell  g  nt  b  t 
also  that  the  fact  of  the  attainment  of  this  statusis  to  be  determined  by  th  app  ra 
of  it  in  the  eyes  of  foreign  nations.  If  we  should  concede  both  of  these  pi  n  we 
should  still  insist  that  tlie  existence  of  a  de-facto  government,  entitled  t  b  11  g  t 
Tights,  is  not  established  in  the  preseut  case,  ^ 
In  a  dispatch  of  June  19  lie  writes: 

What  is  now  seen  in  this  conntry  is  the  occurrence,  by  no  means  pecul        b  t  1 
quent  in  all  conntries,  more  fre.|uent  even  in  Great  Britain  than  here,  of  d 

siirrectiou  engaged  in  attemptuig  to  overthrow  the  regularly. constitut  da  d  est  b 
liahed  government.  There  is,  of  course,  the  employment  of  force  by  the  Go  nm  t 
to  suppress  the  insurrection,  as  every  other  government  necessarily  empl  y  f  in 
such  eases.  But  these  incidents  by  no  means  constitute  a  state  of  war  impa  ng  th 
sovereignty  of  the  Government,  creating  belligerent  sections,  and  entitling  foreign 
states  to  intervene  or  to  act  as  neutrals  between  them,  or  in  any  other  way  to  cast  off 
thcirlawfulobligationsto  the  nation  thus  for  the  moment  disturbed.  = 
Writing  to  Mr,  Adams  on  the  21st  of  July,  he  says: 

The  United  States  and  Great  Britain  have  assumed  incompatible,  and  thus  far  irrec- 
oncilable, positions  on  the  snbject  of  the  existing  insurrection. 

The  United  States  claim  and  insist  that  the  integrity  of  the  Republic  is  nubroken, 
and  that  their  Government  is  supreme,  so  far  as  foreign  nations  are  ooncemed,  as  well 
for  war  as  for  peace,  over  all  llie  States,  all  sections,  and  all  citizens,  the  loyal  nyt 
more  tliau  the  disloyal,  the  patriots  and  the  insurgents  alike.  Consequently,  they  in- 
sist that  the  British  government  shall  in  no  way  intervene  in  the  insurrection,  or  hold 
commercial  or  other  intercourse  with  the  insurgents  in  derogation  of  the  Federal 
autliority.  * 

The  posilion  assnmed  by  the  United  States  Government  was  plainly 
untenable,  being  neither  more  nor  less  than  this — that  when  a  body  of 

3  Ibid.,  p.  202. 
*  Ibid.,  p.  214. 
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States  secede  from  a  former  government  and  form  one  of  tbeir  own,  the 
original  government  is  to  be  the  sole  judge  as  to  when  the  status  of  bel- 
ligerency can  be  conceded — a  proposition  wholly  at  variance  with  all 
received  principles  of  international  law. 

How  Lord  itnssell  viewed  the  matter  appears  from  a  dispatch  to  Lord 
Lyons,  of  June  21: 

I  have  to  state  to  your  lordship  that  I  lave  every  reaJWQ  to  be  satisfied  with  the 
lancaage  and  conduct  of  Mr.  Adama  since  he  has  arrived  iu  this  country. 

TTie  ouly  complBint  which  be  has  urged  liere  is,  that  the  Queen's  proclamation  an 
nonncing  her  neutrality  was  hasty  aod  premature. 

I  said,  in  the  first  pLace,  that  our  position  was  of  necessity  one  of  neutrality ;  that 
■we  conid  not  take  part  either  for  the  North  against  the  Soutii,  or  for  the  South  against 
the  North. 

To  this  he  willingly  assented,  and  said  that  the  United  States  expected  no  assistanoe 
from  us  to  enable  their  Qovernment  to  finish  the  war. 

I  rejoiued  that  if  such  was  the  case,  as  I  supposed,  it  would  not  have  been  right 
either  toward  our  admirals  and  naval  oomniauders,  nor  toward  our  uierchauts  and 
mercantile  marine,  to  leave  them  without  positive  and  pubiio  orders  ;  that  the  exer- 
cise of  belligerent  rights  of  search  and  capture  by  a  band  of  adventurers  clustered  in 
some  small  island  in  the  Greelc  Archipelago  or  in  the  Atlantic  would  subject  them  to 
the  peuutties  of  piracy ;  but  we  oould  not  treat  5,000,000  of  men,  who  bad  declared 
their  independence,  like  a  band  of  marauders  or  filibusters.  If  we  had  done  so,  we 
should  have  done  more  than  the  United  States  themselves.  Their  troops  had  tiaken  pris- 
oners many  of  the  adherents  of  the  confedenwiy,  but  X  could  iiot  perceive  from  thenews- 
papersthat  in  any  case  tliey  had  brought  these  prisoners  to  trial  for  high  treason,  or  shot 
them  as  rebels.  Had  we  hung  the  captain  of  an  armed  vessel  of  the  soutlieru  confed- 
eracy as  a  pirate,  we  should  have  done  that  which  a  sense  of  hnmanity  had  prohibited 
on  the  part  of  the  Government  itself. 

The  question  soon  assumed  a  practical  form.  Wlien  the  Government 
(^umion  u  ID  of  the  Confederate  States  had  armed  certain  vessels,  and 
cnnftOfr.i8  .™^i.  jia^  placed  them  under  the  command  of  officers  duly  com- 
missioned by  it,  and  those  vessels  put  into  ports  of  the  neutral  powers, 
the  Government  of  the  United  States  protested  loudly  against  their 
being  received  as  vessels  of  war,  on  the  ground  that  the  insurgent 
States  still  formed  an  integral  portion  of  tbe  Union;  that  they  were  to 
be  looked  upon  as  rebels ;  and  that  commissions  from  a  government, 
the  independence  of  which  had  not  been  aclinowledged,  could  not  give 
to  its  ships  the  character  of  ships  of  war.  TUey  insisted,  therefore,  on 
these  vessels  being  looked  upon  as  pirates,  to  which  all  entry  into  the 
ports  of  other  nations,  and  all  assistance  of  every  kind,  should  be  denied. 
The  Federal  Government  even  went  further,  and  threatened  to  bold  neu- 
tral governments  responsible  for  any  assistance  or  supplies  afforded  to 
confederate  ships.  But  the  neutral  governments  were  unanimous  in 
refusing  to  accede  to  these  demands,  and  persisted  in  conceding  to  the 
confederate  ships  the  same  privileges  as  were  afforded  to  those  of  tbe 
United  States.  . 
The  question  first  arose  with  the  government  of  the  Netherlands,  on 
the  occasion  of  a  visit  of  the  confederate  vessel,  the  Sum- 
^v«liZS'<if";L  ter,  to  the  Dutch  island  of  Curayoa,  in  August,  1861,  and  of 
""  '    "  her  being  allowed  to  replenish  her  stock  of  coal  and  obtain 

supplies  there.  The  fact  having  come  to  the  knowledge  of  Mr.  Seward, 
he  forthwith  instructed  Mr.  Pike,  the  United  States  minister  at  the 
Hague,  to  bring  tbe  matter  immediately  to  the  notice  of  the  Govern- 
ment: 

You  are  instructed  to  bring  this  matter  immediately  to  the  notice  of  the  government 
of  the  Netherlands.  The  subject  of  damages  for  so  great  a  violation  of  tlie  rights  of 
tiio  United  States  wi!l  be  considered  when  we  shjill  have  properly  verified  the  facts  ot 
the  case.  In  tbe  mean  time  you  will  aslc  the  government  of  the  Netherlands  for  any 
explanation  of  tbe  transaction  it  may  be  able  or  see  lit  to  give.  You  will  further  say 
that  the  United  States,  if  the  case  thus  stated  shall  prove  to  bo  correct,  wilj  eipeot,  in 
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view  of  the  treaties  esiHtingbetn-een  the  tvro  couotries,  and  the  principles  of  the  law 
of  nations,  as  well  as  npou  the  ^rroDud  of  assuranoea  recently  received  ftom  tlie  gov- 
eiuiueub  of  the  Netheriauds,  that  it  will  disown  the  actioa  of  ita  authorities  at  Cui'of  oa, 
and  will  adopt  efScieot  means  to  prevent  a  lecorreDce  of  suoh  proceedings  hereafter.' 

Mr.  Pike  accordingly  protests  against  the  iilea  "  that  aid  and  count*- 
nauee  could  be  afforded  by  a  friendly  power  to  the  Sainter,  though  she 
did  assume  the  character  of  a  ship  of  war  of  the  iusargeuts.  I  claimed," 
he  says — 

That  were  she  afforded  shelter  and  supplies  on  this  grouud  by  the  anthorities  at 
Cura^oa,  and  should  the  Dutch  government  approve  the  act,  it  would  be,  Buhstautially, 
a,  reoo^nitioD  of  the  Soathern  Confederacy,  aad  that,  in  my  jndgment,  each  au  act 
?~ouId  be  regarded  by  the  Uuitod  States  as  an  unfriendly  and  eveu  hostile  act,  which 
might  lead  to  the  gravest  consequences.  I  held  that  nothing  more  need  be  asked  by 
the  ao-atyled  Coufederate  States,  as  a  practical  measure  of  lecognition,  than  that  a  ship 
like  the  Samter,  claiming  to  be  a  national  vessel  of  those  States,  should  be  permitted 
to  enter  the  neighboring  ports  of  foreign  nations,  and  there  obtain  the  necessary  meaua 
to  enable  her  to  depredate  upon  the  commerce  of  the  United  States.  That  such  a 
ooiuse  on  the  part  of  any  power,  aggravated  by  the  fact  that  ehe  was  unable  to  obtain 
such  supplies  at  home,  so  far  from  being  neutral  conduct,  was  really  to  afford  the  most 
efficient  aid  to  the  men  who  were  iu  rebellion  agwnst  their  own  goverumeut,  and 
plundering  and  destroying  the  vessels  and  property  of  their  fellow-citizens  ou  the  high 
seas.  I  protested  against  such  a  doctrine  as  tending  neceesarily  to  the  termination  of 
all  friendly  relatious  between  our  Government  and  any  goverumeut  that  would  toler- 
ate such  practices,  wbetber  that  government  were  France,  or  England,  or  Spain,  or 
Holland.  I  remarked  that  it  was  not  for  me  to  jud^  of  the  purposes  of  European 
powers  in  regard  to  the  eDListing  state  of  things  in  the  United  States;  but  if  there  were 
to  be  exhibited  a  disposition  anywhere  to  take  advantage  of  oiir  present  situation,  I 
believed  it  would  be  found  that  such  a  course  could  not  be  t-aken  with  impunity  now, 
nor  without  leading  to  alienation  and  bitterness  in  the  future.' 

A  correspondence  ensued  between  Mr.  Pike  and  Baron  Van  Zuylen, 
the  STetherlaads  minister  for  foreign  affairs,  iu  which  the  former  denied 
the  right  of  other  nations  to  accord  to  the  insurgent  States  the  charac- 
ter of  a  belligerent  power,  and  insisted  that  the  vessels  of  the  Confede- 
rate government  were  but  "  piratical  craft,"  or  at  best  could  onl,\-  be 
looked  upon  as  privateers,  iu  which  character  tbey  would  be  excluded, 
except  in  case  of  distress,  from  ports  of  the  liTetherlands, 

M.  Van  Zuylen  stated  the  views  of  his  government  in  a  most  able 
paper,  from  which,  however,  owing  to  its  length,  I  must  confine  myself 
to  a  few  extracts: 

It  is  not  sufficient  to  dispose  of  the  difBculty  hy  the  declaration  that  the  Sumter  is, 
as  is  stated  iu  your  dispatehes,  "a  vessel  fitted  out  for,  and  actually  engaged  in,  pirati- 
cal expeditions,"  or  "  a  privateer  steamer."  Suohau  assort  ion  should  be  clearly  proved, 
in  accordance  with  the  rule  of  law,  "  affirmaati  inatiaUt  probalio." 

After  having  poised,  with  all  the  attention  which  comports  with  the  weightiness  of 
the  matter,  the  fa^ts  and  circumstances  which  cbaractenze  the  dissensions  which  now 
are  laying  desolate  the  United  States,  and  of  which  no  government  more  desires  the 
prompt  bermination  than  does  that  of  the  Netheriauds,  I  think  I  may  express  the  con- 
viction that  the  Sumter  is  not  a  privateer,  but  a  mauHjf-war,  grounding  myself  ou 
the  following  considerations: 

In  the  Siat  place,  the  declaration  of  the  commander  of  the  vessel,  given  in  writing 
to  the  governor  of  Curajoa,  who  had  made  known  that  lie  would  not  allow  a  privateer 
to  come  into  the  port,  and  had  then  demanded  explanations  as  to  the  character  of  the 
vessel.  This  declaration  purported,  "  tlie  Sumter  ia  a  ship  of  war,  duly  commissioned 
by  the  government  of  the  Confederate  States." 

The  Netherlands  governor  had  to  be  contented  with  the  word  of  the  commander 
couched  in  writiug.  M,  Ortolan,  ("Diplomatiede  lamer,"  i,p.  217,)  in  speaking  of  the 
evidence  of  nationality  of  vessels  of  war,  thus  expreases  himself : 

"The  flag  and  the  pennant  are  visible  indications;  but  we  are  not  hound  to  give 
faith  to  them  until  they  are  sustained  by  a  cannon-shot." 

The  attestation  of  the  commander  may  be  exigible,  but  other  proofs  must  l)e  pre- 
sniiied  ;  and,  whether  on  the  liigh  seas  or  elsewhere,  no  foreign  power  has  ttie  right  to 
obtain  the  exhibition  of  them. 
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Therefore  the  colonial  couDcii  has  unauimouslj  concluded  tbat  the  word  of  the  eom- 
manditig  olBc«r  was  Bufficieiit. 

In  the  second  place,  the  veeael  armeil  for  war  by  private  persons  Is  called  "  priva- 
teer." The  character  of  snoh  vessel  is  settled  precisely,  and,  like  her  English  name, 
(privateer,)  indicates  sufSciently  under  tliis  tircnmstauce  that  she  is  a  private  armed 
vessel— name  whicb  Mr.  Wbeaton  gives  them.— ("  Elements  of  International  Law,"  il, 
p.  19.) 

Privateering  is  the  maritime  warfare  which  privateers  are  authorized  to  make,  for 
their  own  account,  against  merchant- vessels  of  the  enemy,  by  virtne  of  letters  of  marque, 
which  are  issued  to  theni  by  the  stat«. 

The  Sumter  is  not  a  private  vessel ;  is  not  the  private  property  of  nneonneeted  indi- 
viduals—of private  ship-owners.  She,  therefore,  cannot  be  a  privateer;  she  can  only  . 
be  a  ship  of  war  or  ship  of  the  state,  armed  for  oruisinjt.  Tlius  the  Sumter  is  desig- 
nated, in  the  extract  annexed  from  Harper's  Weekly,  under  the  name  of  "rebel  ship  of 

Thirdly,  It  cannot  be  held,  as  you  propose  in  your  dispatch  of  the  9th  of  this  month, 
that  all  vessels  carrying  the  confederate  flag  are,  without  distinction,  to  be  considered 
as  privateersj  because  the  principles  of  the  law  of  nations,  as  well  as  the  examples  of 
history,  require  that  the  rights  of  war  be  accorded  to  those  States. 

The  Government  of  the  United  States  holds  that  it  should  consider  the  States  of  the 
South  as  rebels. 

It  does  not  pert ain  to  the  Kinu's  government  to  pronounce  npon  the  subject  of  a 
question  which  is  entirely  within  the  domain  of  the  internal  regulation  of  the  United 
States ;  neither  has  it  to  inquire  whether,  in  virtue  of  the  Constitution  which  niles 
that  republic,  the  States  of  the  South  can  separate  from  the  central  Goverumeut,  and 
whether  they  ought  then,  aye  or  no,  to  be  reputed  as  rebels  during  the  first  period  of 
the  difflcultiee.!  fc.  r- 

After  referring  to  historical  preeedeots,  especially  the  ease  of  the 
United  States  themselves  in  their  struggle  for  independence,  "is  there 
■need,"  he  asks,  "  to  remind  you  that  at  the  ontset  of  the  war  of  Ameri- 
can independence,  in  1778,  the  English  refused  to  recognize  American 
privateers  as  lawful  enemies,  under  pretense  that  the  letters  of  marque 
■which  they  hore  did  not  emanate  from  the  sovereign,  but  from  revolted 
subjects!  But  Great  Britain  soon  had  to  desist  from  this  pretension, 
and  to  accord  international  treatment  to  the  colonists  in  arms  against 
the  mother  country." 

M.  Van  Zuylen  cites  also  the  precedent  of  the  American  privateer 
Paul  Jones : 

This  vessel,  considered  as  a  pirate  by  England,  had  captnred  two  of  His  Britannic 
Majesty's  ships  iu  October,  177S».  She  took  them  into  tile  Texel,  and  remained  there 
luoie  than  two  months,  notwithstanding  the  representations  of  Mr,  York,  ambassador 
of  Great  Britain  at  the  Hagne,  who  considered  the  asylum  accorded  to  such  privateer 
(pirate  as  he  called  it  in  his  Memoir  to  the  States-General  of  alst  Moi-ch,  1780)  as 
directly  contrary  to  treaties,  and  even  to  the  ordinances  of  the  Government  of  the 
Eepublic. 

Mr.  York  demanded  that  the  English  vessels  should  be  released. 

The  States-General  refused  the  restitution  of  the  prizes. 

The  United  States,  whose  belligerent  rights  were  not  recognized  by  England,  enjoyed 
at  that  period  the  same  treatment  in  the  ports  of  ibeKapublic  of  the  United  Provinces 
as  the  Netherlands  authorities  have  now  accorded  to  the  Con^erate  States. 

If  the  cabinet  of  the  Hacueoamiot,  therefore,  by  force  of  the  preceding,oliBsall  the 
vessels  of  the  Confederate  States  armed  for  war  in  the  category  of  privateers,  much 
less  can  it  treat  them  as  pirates,  (as  you  call  them  in  your  dispatch  of  the  l-^th  of  this 
month,)  or  consider  the  Sumter  as  engaged  in  a  filibustering  expedition — "  engi^ed  in 
a  piratical  expedition  against  the  commerce  of  the  United  States,"  as  it  reads  in  your 
commnnieation  of  the  ^  of  September.' 

Tlie  subject  was  resumed  in  the  ensuing  October,  when  the  Sumter 
had  again  put  into  a  Dutch  port,  namely,  Paramaribo,  and,  in  spite  of 
the  remonstrance  of  the  United  States  consul,  had  been  allowed  to 
coal  and  refit.  Mr.  Seward  immediately  directs  Mr.  Pike  to  demand 
explanations.    Mr.  Pike  loses  no  time  in  writing  in  peremptory  terms : 

The  reappearance  of  the  Sumter  in  a  port  of  the  Netherlands,  after  so  brief  an  inter- 
val, seems  to  disclose  a  deliberate  purpose  on  the  part  of  the  persons  engaged  iu   the 
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rebellion  against  the  United  States  Government  to  practice  upon  tho  presumed 
indilference,  tlie  expected  fiivor,  ot  the  fancied  weakness  of  the  Dutch  Gi)yemment. 

During  a  period  of  fortynais  days,  during  which  we  liave  heard  of  this  piratical 
vessel  in  the  West  iLdiee,  it  wonld  appear  that  she  had  been  twice  entettaia«d  and 
supplied  at  Dutch  porta,  and  spent  eighteen  days  nnder  their  shelter. 

This  can  be  no  accidental  circumHtance. 

In  the  mnltitnde  of  harbors  with  which  the  West  India  seas  abonnd.the  Sumter  has 
had  no  occasion  to  confine  her  visits  so  entirely  to  tbe  ports  of  one  nation,  especially 
one  so  scantily  supplied  with  them  as  Holland.  And  the  fact  tDat  shedoes  so  is, in  my 
judgment,  not  fairly  susceptible  of  any  other  interpretation  than  the  one  I  liave  given. 

I  feel  convinced  that  the  government  of  the  Netherlands  will  see  in  this  repeated 
visit  of  tho  Sumter  (this  time,  it  appears,  without  any  pretext)  a  distinct  violation  of 
its  neutrality  according  to  Its  own  views,  as  laid  down  in  yonr  excellency's  communi- 
cation to  me  of  the  17th  of  September  last,  and  a  case  which  will  call  for  the  energetic 
assertion  of  its  purpose,  expressed  in  the  paper  referred  to,  namely,  not  to  allow  its 
ports  to  be  made  the  base  of  hostile  operations  against  the  United  States.  For  that 
the  Sumter  is  clearly  making  such  use  of  the  Dutch  ports  would  seem  to  admit  of  no 
controversy.' 

In  reply,  Baron  Van  Zujrlen  repeats  the  refnsal  of  the  royal  govern- 
meut  to  treat  the  Sumter  as  other  than  a  ship  of  war.  He  observes 
that  the  commission  of  the  officer  in  command  of  her  had  been  duly 
exhibited  to  the  governor.    At  the  same  time  he  informs  Mr.  Pike — 

However,  tlie  government  of  the  Netherlands,  wishing  to  give  a  fresh  proof  of  its 
desire  [to  avoid]  all  that  could  give  the  slightest  subject  for  complaint  to  the  United 
States,  has  just  sent  instructions  to  the  colonial  anthorities,  enjoining  them  not  to 
admit,  except  in  case  of  shelter  from  stress,  {nldche  forcie,)  the  vessels  of  war  and  pri- 
vateers of  the  two  belligerent  parties,  nnless  for  twice  twenty-four  hours,  and  not  to 
permit  theu,  when  rheyare  steamers,  to  provide  themselves  with  a  quantity  of  coal 
more  than  sufficient  for  a  run  of  twenty-four  hours.^ 

The  offensive  tone  of  Mr.  Pike's  previous  letter  does  not  pass  unno- 
ticed : 

The  feeling  of  distrust  which  seems  to  have  dictated  yonr  last  dispatch  of  the  Sth 
of  this  mouth,  and  which  shows  itself  especially  in  some  entirely  erroneous  apprecJa- 
tious  of  the  conduct  of  the  goverument  of  the  Netherlands,  gives  to  the  last,  strong 
in  its  good  faith  and  in  its  friendly  intentions,  just  caose  for  astonish mei)t.  So,  then, 
the  cabinet  of  which  I  have  the  honor  to  form  part,  deems  that  it  may  dispense  with 
undertaking  a  justiBcation  useless  to  all  who  examine  impartially,  and  without  pas- 
sion, the  events  which  have  taken  place.' 

In  the  mean  time,  Mr.  Seward  had  written  a  dispatch  to  Mr.  Pike,  of 
the  17th  October,  in  which  he  states,  in  explicit  terms,  "  for  the  informa- 
tion of  the  government  of  the  Netherlands,  just  what  the  United  States 
claim  and  expect  in  regard  to  the  matter  in  debate." 

They  have  asked  for  an  explanation  of  the  ease,  presented  by  the  admission  of  the 
Sumter  by  the  Governor  of  Cura^oa,  if  one  can  be  satisfactorily  given  ;  and  if  not, 
Uien  for  a  disavowal  of  that  officer's  proceedings,  attended  by  a  justly -deserved 
robnke. 

These  demands  have  been  made,  not  from  any  irritation  or  any  sensibility  of  national 
pride,  but  to  make  it  sure  that  henceforth  any  piratical  vessel  fitted  ont  by  or  under 
the  agency  of  disloyal  American  citizens,  and  cruising  in  pursuit  of  merchant-vessels  of 
the  United  States,  shall  not  b«  admitted  into  either  the  continental  or  the  colonial  ports 
of  the  Netherlands  under  any  pretext  whatever.  If  that  assurance  cannot  be  obtained 
in  sotne  way,  we  must  provide  for  the  protection  of  our  rights  in  some  other  way. 
Tims  the  subject  is  one  of  a  purely  practical  character;  it  neither  requires  por  ad- 
mits of  debate  or  argument  on  the  part  of  the  United  States.  If  what  Is  thus  desired 
shall  be  obtained  by  the  United  States  in  any  way,  they  will  be  satisfied ;  if  it  fails  to 
be  obtained  through  the  disinclinatiou  of  the  government  of  the  Netherlands,  its  pro- 
ceedings in  this  respect  will  be  deemed  unfriendly  and  injurious  to  the  United  States. 
The  United  States  being  thns  disposed  to  treat  tbe  subject  in  a  practical  way,  they  are 
not  tenacious  about  the  manner  or  form  in  which  the  due  respect  to  their  rights  is 
m.inifested  by  the  government  of  the  Netherlands,  and  still  less  about  the  eonsidera- 
tioos  or  arguments  upon  which  that  government  regulates  its  own  conduct  in  tho 
matter.    They  regard  the  wliolo  insurrection  in  this  country  as  ephemeral ;  indeed, 
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thej  believe  that  the  attempt  at  piracy,  nnder  the  name  of  priTateering,  made  t)y  the 
iusQFdents,  has  alrea4y  well  ninh  failed.  While,  therefore,  they  insist  that  shelter 
shall  not  be  afford«d  to  the  pirates  by  nations  in  friendship  witli  the  United  States, 
they,  at  the  same  time,  are  not  unwillinijto  aroid  grave  debates  coneernin^;  their  rights 
that  might  anrvive  the  existing  coutroversy.  It  remains  only  to  say,  in  this  connec- 
tion, tliat  the  Qonrse  which  the  United  States  are  pnrsning  in  their  complaints  to  the 
government  of  the  Netherlands  is  not  pecnliar  to,  but  it  is  the  same  which  has  been 
and  which  will  be  pnraued  toward  any  other  maritime  power  on  the  occnrrenoe  of 
similar  grievances. 

With  these  remarks  I  proceed  to  notice  Baron  Tan  Znylen's  communication.  Ton 
will  reply  to  him  that  the  United  States  unreservedly  claim  to  determine  for  themselves 
alwolutely  the  oharaeter  of  the  Sumter,  she  being  a  vessel  fitted  out,  owned,  armed, 
sailed,  and  directed  by  American  citizens  who  owe  allegiance  to  the  Uuitci!  States,  ami 
ivho  neither  have  nor  can,  in  their  piratical  purposes  and  pursuits,  have  or  claim  any 
political  authority  from  any  lawful  source  whatever. 

The  United  States  regard  the  vessel  as  piratical,  and  the  persons  by  whom  she  is 
manned  and  navigated  as  pirates. 

The  United  States,  therefore,  cannot  admit  that  the  Snmter  is  a  ship  of  war  or  a  pri- 
vateer, and  80  entitled  to  any  privileges  whatever,  in  eitlier  of  those  characters,  in 
the  port  of  Curafoa;  nor  can  they  debate  any  snchsubject  withthegovemmentof  the 
Netherlands.' 

Mr.  Pike  expresses  his  satisfaction  at  the  restrictions  i>lace«l  by  the 
government  of  the  Netlieriands  on  the  confederate  vessels,  but  at  the 
same  time  regrets  that  the  same  treatment  should  have  been  adopted 
toward  the  vessels  of  the  United  States;  to  which  M.  Van  Zuylen  re- 
plies that  the  United  States  Government  having  desired  that  measures 
should  be  taken  to  prevent  the  prolonged  stay  in  Dutch  ports  of  the 
Sumter  or  other  vessels  in  the  seceding  States,  the  King's  government 
had  admitted  the  justice  of  the  claim,  but  that  the  measures  taken 
could  not  reach  one  of  the  two  parties  exclusively  j  they  must  be  gen- 
eral. 

The  new  regulations  led  to  a  singular  result.  On  the  Sth  of  Novem- 
ber the  United  States  steamer  Iroquois  arrived  off  the  port  of  Ouragoa ; 
the  governor  informed  Lieutenant  Palmer,  who  was  in  command  of  the 
vessel,  that  her  stay  must  be  limited  to  forty-eight  hours,  and  her  sup- 
ply of  coal  to  twenty-four  hours' consumption,  although  at  the  time  the 
United  States  had  more  than  1,300  tons  of  coal  at  Ouragoa,  which,  by 
the  way,  shows  that  they  had  established  a  depot  there.  Lieutenant 
Palmer  declined  to  enter  the  port  on  these  terms,  and  his  conduct  in  so 
doing  was  approved  by  Mr,  Seward.  Mr.  Pike  is  directed  to  ask  for 
explanations,  with  this  remark  from  Mr.  Seward : 

If  His  Majesty's  government  shall  approve  of  tlie  proceedings  of  the  governor  of 
Cura^oa,  it  will  become  an  impoitant  question  what  measure  of  hospitalities  will  be 
dne  by  us  to  the  naval  vessels  and  autborities  of  the  Netherlands  in  similar  cases.^ 

Thus,  while  the  regulation  was  received  with  eatisfaction  by  the 
United  States  Government,  as  a  restriction  on  Confederate  vessels,  an 
attempt  to  enforce  it  against  one  of  their  own  was  looked  upon  as  mat- 
ter of  grave  offense.  It  so  happened,  however,  that  the  Dutch  govern- 
ment had,  shortly  before,  on  the  suggestion  of  the  governor  of  Curajoa, 
revoked  the  order. 

No  sooner  had  this  been  done  than  the  Government  of  the  United 
States  desired  its  restoration.  Mr.  Pike  is  instcncted  to  lose  no  time  in 
"calling  the  attention  of  Mr.  Stratenus  to  the  subject  of  the  intrusion 
of  insurgent  piratical  American  vessels  seeking  shelter  in  the  i>orts  of 
the  Netherlands  and  their  colonies.  If  you  cannot  obtain  a  decree  ex- 
cluding them  altogether,  it  Is  thought  that  the  government  will  have  no 
hesitation  in  restoring  the  restrictive  policy  which  was  adopted  by  it 
under  the  representatives  of  its  foreign  affairs  by  Baron  Tan  Zuylen."' 
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Mr.  Pike  wew  at  the  same  time  in^^trnctetl  to  call  apoa  tbe  King's  gov- 
eniiaent  to  reconsider  tbe  subject  of  according  to  the  Confederate  States 
the  character  of  belligerents,  and,  in  tlie  then  state  of  affairs,  to  revolio 
the  recognition. 

Both  proposals  were  declined  by  the  King's  government.  The  incon- 
sistency of  the  demand  for  the  restoration  of  tlie  restrictive  order  is 
point«d  out. by  M.  de  Sombreff,  tbe  new  minister  of  foreign  affairs : 

In  this  regard  I  permit  myself  to  observe  to  you  that  I  could  not  nadetstand  how 
jour  government  could  desire  the  re-eetahlishment  of  measures  which  actnally  ■were, 
and  would  again  be,  npplicablo  to  hoth  parties,  aud  which  were,  at  the  time,  the  cause 
ivliy  the  Union  sbip  Iroquois  would  not  enter  the  port  of  CnragoauDdertheruleof  said 


It  was  on  that  occasion  that  the  last  were  modified,  which  was  brought  to  jour  notice 
the  Wth  of  Decemher,  1361. 

It  follows,  from  advices  which  have  since  reached  the  government,  that  the  new  com- 
mander of  the  Iroquois  has  espressed  himself  well  satisfied  to  find  the  precedent  re- 
strictive measures  withdrawn,  and  thus  to  have  the  privilege  of  takiug  as  much  coal 
as  he  might  wish.  These  measures  are  also  favorable  lo  Netherlands  ooiumerua  with. 
the  United  States,  ho  that  the  interests  of  the  two  couutries  are  in  perfect  accord. 

If  the  instructions  given  hefore  the  month  of  Decemher,  1861,  were  now  returned  to, 
the  government  of  the  Netherlands  might  not  only  be  taseil,  with  good  reasim,  with 
trifiiog,  but  wonld  hurt  its  own  interests,  aa  well  as  those  of  the  Union,  consideriug 
tliat  the  consennenco  of  said  instructions  would  be,  aa  has  been  remarked  in  tlie  eom- 
niiinication  of  liaron  de  Zuylen,  dated  October  29, 1861,  that  the  vessels  of  war  of  the 
United  States,  also,  could  uo  longer  be  able  to  sojourn  in  the  Netherlands  East  Indian 
ports  more  than  twice  twenty  four  hours,  nor  supply  tbemselves  with  coal  for  a  run  of 
more  than  twenty-four  hours.' 

A  similar  correspondence  had,  in  tlie  mean  time,  been  going  on  be- 
tween tbe  United  States  Government  and  that  of  Brazil,  in  coTs.cinJenoe 
consequence  of  tbe  Sninter  having,  on  tbe  7th  of  September,  "'"■  ''™*''- 
1S61,  been  allowed  to  enter  the  Brazilian  port  of  Maranbam,  and  to  take 
in  a  supply  of  coal  there,  notwithstanding  the  jirotest  of  tbe  United 
States  consul.  Mr.  Webb,  the  United  States  minister  at  the  conrt  of 
the  Emperor,  is  instructed  to  "lose  no  tioie  in  ciilling  the  attention  of 
the  Emperor's  government  to  tbe  affair." 

You  will  ask  esplanations  thereof,  and, unless  s.afisfactorj  esplanationsaro rendered, 
you  nill  then  intorm  His  Majesty's  government  that  the  shelter  and  sujiplyiua  of 
pirates,  as  the  Sumter  is  sheltered  and  supplied,  in  the  ports  of  Brazil,  are  deemed  an. 
unfriendly  aet  by  this  Government,  and  will  ask  that  such  mensures  shall  he  laben  in 
regard  to  the  case  as  will  make  the  governor  of  Maranham  sensible  of  His  Majesty's 
displeasure,  and  will  prevent  a  recurrence  of  such  injuries  to  the  United  States  here- 

I  hardlj  need  saj  that  the  proceeding  at  Maranham  is  an  occurrence  of  frreat  sur- 
pviae  and  deep  disquiet  to  the  United  States.  That  we  have  supposed  that  Brazil  and 
every  other  state  on  tlie  American  continent  have  an  interest  second  only  to  our  own 
in  the  stability  of  the  American  Union,  the  downfall  of  which  would,  in  unr  belief,  in- 
evitably he  followed,so<iner  or  later,bjtliedecline  and  fall  of  every  independent  nation 
on  this  contiuent,  which  must  iu  that  case  become  ouce  more  a  theater  for  the  anihitioa 
of  European  powers. 

Such  respect  for  the  sovereignty  of  the  United  States  as  one  great  nation  owes  to 
another  is  an  indispensable  condition  of  friendly  relations  with  foreign  powers  in  the 
present  emergency.  You  will  therefore  take  care  not,  for  one  moment,  to  admit  into 
dcibate  anj  question  of  claim  on  the  part  of  tbe  insurgents  to  any  rights,  whether  as  a 
sovereign  or  a  belligerent.^ 

Mr.  Webb  thereupon  addresses  to  Senhor  Taques,  the  secretary  of 
state  for  foreign  affairs,  a  dispatch  of  prodigious  length,  but  which  ends 
with  the  pertinent  inquiry : 

Whether  it  is  or  is  not  the  intention  of  the  Brazilian  government  to  permit  the 
piratical  letteis  of  marque  and  privateers  of  the  rebels  of  Hie  United  States  to  enter 
into  the  ports  of  Brazil,  and  there  find  succor  and  material  aid — "  provisions  and  coal- 
to  continue  their  voyages"  against  the  commerce  of  the  United  Stalest" 
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Stinfaor  Taques  replied,  as  the  Baron  van  Zaylen  had  done  before  him, 
in  a  most  able  paper,  in  which  he  reminded  Mr.  Webb  of  the  numerous 
Instances  in  which  governments  defMsto  had  been  admitted  to  the  statns 
of  belligerents,  although  their  sovereign  character  had  not  been  ac- 
knowledged, pointing  out  that  tlie  recognition  of  belligerency  carried 
with  it  the  consequence  that  the  commissioned  vessels  of  the  acknowl- 
edged belligerent  could  not  be  treated  as  pirates,  but  mast  receive  the 
same  treatment  as  those  of  the  opponent. 

The  correspondence  continued,  and,  owing  to  the  exceeding  fertility 
of  Mr.  Webb's  pen,  assumes  very  formidable  proportions.  It  led  to  the 
regulations  which  I  have  already  mentioned;  which  regulations  the 
Presidents  of  the  provinces  were  ordered  to  enforce, 

Mr.  Seward  reviews  the  correspondence  with  evident  dissatisfaction : 
_  We  caunot  admit,  and  we  are  not  likely  to  admit,  that  anyHiing  haa  occurred  to  re- 
lieve Brazil,  or  any  other  power  holding  treaty  relations  with  aa,  Aroni  fullilliiig  the 
ohligatiousof  friendship  toward  as,  which  it  has  heretofore  voluntarily  assumed :  much, 
tees  can  we  admit  that  any  such  nation  has  aright,  by  adopting  a  character  of  neutrality, 

to  give  hospitality,  shelter,  and  stippl tea  to  pirates  engt^ed  in  destroying  oar  com' 

whether  they  afl'ect  to  be  public  vessela  of  war,  or  are  content  to  sail  under  ci 
pretended  letters  of  marqoe  granted  by  the  chief  of  their  treasonable  faction. 

At  the  same  time  we  are  not  lookingout  for  causes  of  conflict  with  maritime  powers. 
We  state  onr  complaints  whenever  grievances  are  coinniittcd  by  them,  and  we  ask  the 
redress  due  to  na  from  friendly  states.  Uuwilling  to  drag  snch  powers  into  onr  own 
domestic  strife,  we  are  content  with  a  practical  respect  for  our  flag,  .ind  we  engage  in 
no  discnasioua  with  them  about  the  unjust  ov  aufl'leudty  maail*estations  with  which 
that  practical  respect  is  sometimes  attended.  Acting  on  this  principle,  we  have 
bronght  to  the  notice  of  the  Brazilian  government  the  gnevauceeommilted  against 
us  by  the  governor  of  Maranham.  That  government,  instead  of  giving  us  redress,  or 
taking  any  meaanres  to  prevent  a  repetition  of  the  grievance,  has  avowed  and  sanc- 
tioned it.' 

In  the  position  thus  assamed,  the  Brazilian  government  stands  single  and  alone.  We 
cannot,  with  self-respect,  further  remonstrate  nor  debate.  I  confess  that  the  attitude 
assumed  by  Brazil  embarrasses  us,  because  it  tends  to  encourage  onr  internal  eneniies. 
We  trust,  however,  that  we  possess  the  ability  to  maintain  and  preserve  our  gaveru- 
meut  against  all  enemies  at  home,  however  much  aid  and  encouragement  they  luay 
receive  from  abroad. 

It  is  not  needful  that  you  state  to  the  Braailiaii  government  any  part  of  the  contents 
of  this  dispatch  except  its  conclusions,  which  are  these :  1st.  We  stand  upon  the  posi- 
tion heretofore  assumed,  that  the  proceedings  of  the  governor  of  Marauham  are  intol- 
erable. 2d.  We  cannot  farther  debate  at  Bio,  nor  can  we  change  the  field  of  the  dis- 
cussion fi^jni  that  capital  to  Washington.  3d.  Conscious  of  our  ability  to  protect  all 
our  national  rights,  we  neither  importune  nor  menace  any  foreign  state  which  may 
deem  it  fit  to  do  lis  wrong.  But  so  last  as  every  sueii  case  matures  we  determine,  with 
what  prudence  aud  firrauess  we  can,  the  course  which  the  emergency  reciuires." 

Mr.  Webb  re-echoes : 


n  from  Brazil  for  haviug  adopted  the  same  line  of  policy  toward  u 
The  Marquis  d'Abrantes  having  succeeded  Seuhor  Taques  as  minister 
of  foreign  aiif<tirs,in  reference  to  Mr.  Seward's  last  dispatches  writes,  on 
the  16th  of  June,  to  Mr.  Webb : 

In  view  of  the  ooncluaiona  of  the  laat  of  the  dispatches  referred  to  from  the  Govern- 
ment of  the  Union,  the  government  of  His  Miyesty  the  Emperor  judges  conTcnient  to 
regard  at  an  end  the  discussion  of  the  subject  it  treats,  it  heiug  flatt.eriQg  to  observe 
that  from  it  nothing  has  resulted  in  the  least  alteriuj;  the  relations  of  fiiendship  and 
good  nnderataudiug  betweeu  the  two  countries  which  it  so  much  interests  both  to 


Hereupon  Mr,  Webb  breaks  out.    After  repeating  verhatwi  the  com- 
plaints set  out  ill  his  letter  of  the  18th  of  March,  he  continues: 

'  British  Appendix,  vol.  vi,  p,  33. 

sibid.,  p.  35. 

'  Ibid,,  p.  39.  , 
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Here,  aa  yonr  esceUcDCy  will  petoeive,  is  not  only  grave  eanae  for  complaint  net 
fortb,  butn  mode  is  pointed  out  in  wliich  tbe  friendly  relations  heretofore  existing 
lietween  the  two  countries  can  be  restored,  viz,  by  a  simple  aiet  of  jaatioe,  reversing 
the  decision  which  Braail  has  hastily  made.  If  Brazil  cannot  hieet  the  reasonable  ex- 
]>ectatiou  of  the  Government  of  the  United  States,  then  the  Secretary  of  State,  spoak- 
iu(r  in  the  name  of  the  President  and  the  Govemmeut,  olaims,  at  least,  as  a  concession 
to  the  past  friendly  relations  of  the  two  conntries,  that  Brazil  will  no  longer  occapy 
toward  the  United  Sta'es  a  more  nnftietidly  position  than  any  other  power;  but,  by 
following  the  example  of  other  nations,  place  herself  "  on  the  same  ground  in  relation 
to  the  United  States  whidi  is  oconpied  by  other  maritime  powers,  and  thus  mitigate 
tbe  discontent "  which  it  is  niade  my  duty  to  report  to  this  Government. 

Bat  this  is  not  all.  In  a  dispatch  from  Washincton  dated  the  ^<l  April,  the  under- 
sij-iied  is  instructed  to  say  to  the  govemment  of  His  luipetial  Maiclv  that  the  Gov- 
ei'iiuient  of  the  United  States,  standing  "npnn  the  position  heretofore  issnmed,"  declare 
"  that  tbe  proceedings  of  the  governor  of  Maranham  aie  mtolerabJe ,  ind  we  cannot 
I'ltrtlier  debate  at  Rio,  nor  can  we  change  the  field  of  the  discussion  from  that  capital 
to  Washington," 

Aud  bow  are  these  coinplaint.s,  remonstrances,  and  friendly  intimations  to  Brazil, 
from  tbe  Government  of  the  United  States,  received  bj  the  imperial  government  t 
\Vhy,thenndersigiiedis  called  upon  to  apprisehis  Government  that  Brazilhas  "put  an 
eiid  to  this  discussion  npgu  the  aforesaid  subject,"  and  is  happy  to  perceive  that  not "  the 
least  alteration  will  result  from  it  in  the  relations  of  fHendship  and  good  understand- 
ing between  the  conntries." 

Most  assuredly  these  are  not  the  results  which  the  Government  of  the  United  States 

Eromised  itself  when  it  ordered  the  undersigned  to  place  before  the  government  of 
razil  the  dispatches  of  the  Itith  of  March,  and  the  very  si^iQcant  extract  from 
that  of  the  •Id  of  April;  and  while  it  is  the  duty  of  the  undersi^uod  to  convey  to  his 
Government  an  answer  so  very  different  from  what  he  anticipated,  selt-reapect  demands 
thut  he  should  not  aetasamereaiitomaton  in  the  matter;  and  an  earnest  desire  to  restore 
and  perpetuate  the  friendly  relations  which  formerly  existed  between  the  two  countries 
compels  him  to  remind  your  excellency  that  so  desirable  a  result  cannot  be  ohtaiued 
by  utterly  ignoring  our  complaints,  by  treating  them  as  alike  groundless  and  unmean- 
ing, and  by  asanming  that  nothing  hasoccurreu  to  interrupt  the  gooA^^iinys  or  disturb 
the  friendly  relations  between  the  two  countries.  The  undersigned  is  grateful  to  a 
kind  Providence  that  in  what  has  occurred  the  existing  friendly  relations  between  the 
two  governments  have  not  been  distnrbed ;  but  he  is  not  nnmindful  that  the  good  feel- 
ings upon  which  those  friendly  relations  were  based,  and  which  is  ever  the  best  safe- 
guard for  their  continuance,  have  been  trifled  with  by  the  conduct  of  the  governor  of 
Maranham,  and  which  oondnct  has  been  defended,  sustained,  and  approved  by  your 
iiuniediate  predecessor,  speaking  in  the  name  of  the  Imperial  Government  of  Brazil. 

The  Govemment  of  the  United  States,  tor  mnie  than  a  year,  has  been  actively  en- 
gaged in  putting  down  the  greatest  rebellion  recorded  in  the  history  of  the  world,  A 
civil  war,  which  has  called  into  the  field  more  than  a  million  of  soldiers,  and  which 
imposed  upon  the  Government  of  the  United  States  tlie  raising  aud  equipping  of  an 
army  of  seven  hundred  thousand  men,  and  a  fleet  of  nearly  live  hundred  vessels  to  do 
battle  for  onr  national  existence,  has  called  forth  the  enei^ies  and  exhibited  tbe  re- 
sources of  a  mighty  people;  and  yet,  in  the  hour  of  greatest  peril,  onr  Government  has 
nut  hesitated  to  tell  the  nations  oi'  the  world  which  have  done  her  wrong,  when  resist- 
ance to  such  wrong  was  impossible,  that  "the  United  States  will  not  debate  with  other 
states  a  C[uestion  vital  to  ite  own  existence,"  but  content  herself  with  pointing  out  the 
wrung  done  her,  leaving  for  the  present  tbe  expiation  of  such  wrong  and  injury  solely 
to  the  sense  of  jastice  and  magnanimity  of  those  who  once  styled  themselves  fnends. 
Hence,  as  onr  Secretary  WState  justly  says,  "acting  on  this  principle,  we  have  brought 
to  the  notice  of  the  Brazilian  government  the  grievance  committed  against  us  by  the 
President  of  Maranham,"  That  Government,  instead  of  giving  us  redress,  or  taking 
measures  to  prevent  arepetJtion  of  the  grievance,  has  avowed  and  snstaiuud  it. 

Hence  the  nndersigned  is  instructed  to  say  to  tbe  Brazilian  government "  that  while 
the  United  States  oannot  ask  Brazil  for  less  than  the  absolute  exclusion  of  pirates  from 
her  harbors,  yet,  atanding  as  she  does  alone  among  nations,  in  the  extent  of  her  nn- 
friendljf  attitude,  if  she  wonld  bnt  place  herself  upon  tbe  same  giwund  in  relation  to 
the  United  States  which  is  oconpied  by  other  maritime  powers,  it  would  mitigate  the 
discouteut.which  yon  are  authorized  to  express;"  and,  aa  if  foreseeing  the  failure  of 
this  appeal  to  the  friendship  and  justice  of  Brazil,  the  nndersigned  is  ordered  to  s»y,  in 
conclusion,  that,  "conscious  of  our  ability  to  protect  all  our  national  lights,  we  neither 
importune  nor  menace  any  foreign  statu  which  may  deem  it  fit  to  do  us  wrong ;  but 
HO  tast  IIS  every  such  case  matures  we  determine,  with  what  pradence  and  firmness  we 
call,  the  course  which  the  emergency  requires," 

luasmuch  as  the  Government  of  the  United  States  has  defloitively  closed  all  further 
discussion  of  the  affair  of  the  pirate  Sumter,  cither  here  or  at  Washington,  nothing  of 
the  kind  is  intended  in  this  dispatch ;  its  sole  object  being  to  point  out  to  your  Excel- 
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leiicy  that,  so  far  from  notliing  having  occnrreil  to  ilisttirb  the  s^od  feeling  npoti  which 
ie  t)aaed  the  frieudly  relationa  between  the  United  Stat-es  and  Brazil,  the  whole  course 
of  ;onr  predecessor  ia  relation  to  the  visit  of  the  pirate  Sumter  to  Maranham,  and  the 
present  attitnde  of  Brazil  towards  the  piratical  vessels  belunginj;  to  tlio  rebel  States 
and  to  onr  national  vessels,  is  considered  by  the  Govemmeiit  of  Washington  untenable, 
nnjnst,  and  "intolerable." 

It  is  qnite  unnecessary  for  the  undersigned  to  repeat  bis  ardent  desire  to  draw  closer 
and  render  more  permanent  the  relations  between  the  United  States  and  Brazil,  and 
the  establishment  by  them  of  an  "American  policy ,"in  contradistinction  to  what  is  the 
recognized  policy  of  Europe,  as  is  being  developed  by  interference  with  the  internal 
aflairs  of  Mexico;  and  he  is  pained  to  see  all  his  efforts  in  this  regard,  and  all  the  wishes 
of  his  Government,  set  at  naught  by  the  perseverance  of  Brazil  in  a  connse  declared  by 
the  Government  of  Washington  to  be  mvre  wafneadlg  than  that  of  any  otlier  foreign 

Sower;  and  by  ignoring  every  fact,  sentiment,  and  position  taken  in  the  Wushington 
ispatclies  of  the  18th  March  and  3d  of  April,  and  utterly  refusing  to  perceive  or 
admit  that  the  United  States  feels  aggrieved  by  the  conductof  Brazil,  and  confidently 
expects  that  she  will  not  persevere  in  maintaining  a  position  more  un&iendly  than 
that  of  any  other  maritime  power.  Adherence  by  Brazil  to  her  present  unfriendly 
attitude  is  deprecated  by  the  undersigned,  not  beeanse  he  believes  such  a  course  calcu- 
lated to  cause  a  disruption  of  the  peacefol  relations  existing  between  the  two  conn- 
tries  ;  there  exists  no  such  danger.  The  Government  of  the  United  States  has  demon- 
strated to  the  world  that  while  struggling  for  its  national  existence  against  a  gigantic 
rebellion,  it  can  submit  with  grace  and  a  oot  unbecoming  hnmility  to  the  irritating 
assaults  made  npon  it  in  the  hour  of  adversity,  whether  they  emanate  frooi  aiicient 
enemies  or  professed  friends.  But  nations,  like  individaals,  while  they  frequeutly/or- 
gii'«  injuries,  do  not  always/oi'fle*  them.  And  it  is  beeanse  perseverance  in  her  present 
soarse  by  Brazil  may  induce  tfee  people  of  the  United  States  to  forget  the  friendly  feel- 
ings upon  which  the  existing  peaj!eful  relations  between  the  two  countries  are  based 
that  the  policy  of  jonr  predecessor  is  deprecated.' 

The  discussion  on  tliia  subject  was  revived  in  the  ensuing  year  by  the 
arrival  of  the  Alabama,  and  shortly  afterward  the  Florida  and  Georgia, 
in  Brazilian  porta.  The  first-named  ship  took  two  American  vessels 
within  Brazilian  waters  and  bnrned  them  there.  Notwithstanding  which 
her  commander  was  allowed  to  go  on  shore  at  the  island  of  Fernando 
Norooha,  and  there  to  obtain  suppliesfor  the  vessel  and  to  laud  the 
prisoners.  For  this  the  officer  commanding  ct  Fernando  de  Noronha 
was  displaced.  The  Florida  was  allowed  to  enter  the  port  of  Pernam- 
buco,  and  there  to  refit  and  coal,  in  despite  of  the  protest  of  the  United 
States  consul  that  the  Florida  was  a  pii'ate  and  the  consort  of  the  Ala- 
bama, which  had  just  before  violated  the  neutrality  of  Brazilian  waters. 
"  Nevertheless,"  says  Mr.  Webb,  in  writing  to  the  Marquis  d'Abraiites 
on  the  21st  of  May,  1863— 

Because  her  commander  represented  that  the  ship  required  repairs  to  her  engine 
which  could  not  be  done  within  the  twenty-four  honrs,  the  governor,  in  a  communica- 
tion to  the  pirate,  now  before  the  undersigned,  dated  the  9th  of  May,  informed  the  ap- 
Elicaut  that,  inasmuch  as  he  represented  to  him  that  a  compliance  with  his  order  to 
lave  in  twenty-four  hours  will  compel  him  to  do  so  in  a  distressed  condition,  beeanse 
the  repairs  to  tis  engine,  necessary  to  his  saietVj  cannot  be  completed  in  that  time,  and 
would  be  illiberal  and  inhninaii,  and  expose  him  to  danger^nd  Brazil  to  the  conse- 
quences ;  and  inasmuch  as  he,  the  governor,  does  not  wish  to  be  inhuman  or  illiljeral, 
or  endanger  the  safety  of  the  pirate,  or  to  lessen  his  means  of  defense,  or  to  ospoeehim 
to  imminent  risks,  therefore,  believing  the  representation  to  have  been  made  in  good 
faith,  and  that  he  cannot  in  safety  continue  his  crnise,  (against  American  commerce 
bound  to  Brazil,}  unless  given  time  to  repair  his  engine,  tlie  said  governor,  represent- 
ing the  sovereignty  of  Brazil,  and  recognizing  the  traitors  lu  rebellion  against  the 
United  States  as  bdligerents,  does  accoi^  to  the  commander  of  the  pirate  bearing  their 
flag  all  the  time  he  asks  for  repairs,  and  privileges  of  taking  in  such  coals  and  provis- 
ions as  may  place  him  in  a  condition  to  continne  his  depredations  upon  the  commerce 
of  B  friendly  power.  A  grosser  breach  of  neutrality  has  never  come  to  the  knowledge 
of  the  undersigned,^ 
He  adds : 

At  this  moment  the  ports  of  Brazil  are  made  harbors  of  refuge  and  places  of  resort 
and  departure  for  three  piratical  vessels,  avowedly  designed  to  prey  npon  the  cc 


(,  vol.  vi,  pp.  40,  41. 
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of  tfae  TJDited  States.  The  waters  of  Brazil  are  violated  with  impunity  in  this  pirati- 
cal work,  and  after  the  imperial  govemmeot  had  admitted  and  declared  its  indignation 
at  such  violation  of  sovereignty,  th  Ity  portj       received  with  hospitality  and 

friendship  by  the  governor  ot  Bahia  anl  t  ad  f  being  oaptored  and  imprisoneii, 
and  his  vessel  detained,  he  is  /Sled  nd  uppl  d  w  th  the  necessary  provisions  and 
coal,  to  enable  him  to  cootinne  h      dp    dat  upon  American  commerce.     The 

wharves  and  streets  of  Bahia  and  P  namb  ha  been,  for  weeks  past,  swarmed 
with  American  sailors  aiid  passengers  fr  n  m  h  ntmen  trading  with  Brazil  which 
have  been  captured,  and  the  person  b  d  bb  d,  by  the  pirates  of  the  Alabama, 
Florida,  and  Geo^a,  aud  they  hav  been  p  11  d  in  the  ports  of  a  fHendly  nation, 
to  witness  their  clothing  and  jeweltj ,  n  1  n  f  m  ly  relics,  sold  on  the  wharves  and 
in  the  streets  of  Bahia  and  Pemambuco,  by  their  piratical  captors,  at  a  tenth  of  their 
value;  while  the  piratical  vessels  aod  all  on  hoard  were  received  and  treated  as  friends, 
and  supplied  with  the  necessary  materials  to  continue  their  nefarious  practices.  The 
scenes  which  history  informs  as  were  rife  in  the  seventeenth  centnry,  in  the  islands  of 
the  West  Indies,  are  now  being  enacted  in  this  nineteenth  century  in  the  ports  of  Brazil, 
aud  that  through  no  fanit  or  the  imperial  government — which  has  aheady  done  its 
whole  duty  as  rapidly  as  circumstances  have  permitted — but  becaase  the  governors  of  . 
Pemambuco  and  Bahia,  in  their  sympathy  with  piracy  and  pirates,  have  neglected 
their  duty  to  Brazil,  and  brongbt  discredit  upon  the  civilization  of  the  age.' 

As  regards  the  Alabama,  wliicli  at  this  time  bad  come  into  the  pott 
of  Bahia,  Mr.  Webb  iusists  that  she  should  have  been  seized  by  the 
governor  for  her  violation  of  Brazilian  neutrality : 

Your  escelleucy  will  not  for  a  moment  deny  that,  having  by  your  ofBcial  acts,  and 
those  of  the  governor  of  Fei'Dumbnco,  recognized  the  fact  that  this  pirate  haa  violated, 
the  waters  and  outraged  the  sovereignty  of  Brazil,  it  is  your  duty,  when  opportunity 
offers,  to  vindicate  your  violated  sovereignty,  and  by  his  capture,  if  possible,  remu- 
nerate the  injuiydoneto  American  oomniefce  within  your  waters.  And  should  the 
pirate  come  into  this  port  when  the  ability  of  Brazil  to  capture  and  detain  liim  admits 
of  no  question,  tieyona  all  doui>t  the  neglect  to  do  so  would  be  not  only  au  unfriendly 
act  toivard  the  United  States,  but  would  render  Brazil  responsible  for  all  and  every 
agjiiression  which  he  might  commit  on  American  commerce  after  leaving  this  port,' 
"  *  •  At  this  moment,  the  ports  of  Brazil  are  made  harbors  of  refuge  aud  places  of 
resort  and  departure  for  three  piratical  vessels,  avowedly  dasignejl  to  prey  upon  the 
commerce  of  the  United  States.  The  waters  of  Brazil  are  violated  with  impunity  in 
this  piratical  work,  aud  after  the  Imperial  Government  bad  admitted  and  declared  its 
indignation  at  snch  violation  of  sovereignty,  the  guilty  party  is  received  with  hospi- 
tality and  ftiondship  by  the  governor  ol  Bahia,  aud  instead  of  lieing  captured  and 
imprisoned,  and  his  vessel  detained,  he  is  Med,  and  supplied  with  the  necessary  pro- 
_,., ..-__,. ,.,_,.. "    -ehisd-     '  ■'  ■        ■ 


IS  and  coal,  to  enable  him  (o  continue  his  depredations  npon  American  c< 

The  Marquis  d'Abrantes  answers,  as  to  the  non-seizure  of  the  Ala- 
bama, that  the  governor  of  Babia  had  not  auJficient  information  to  war- 
rant him  in  taking  snch  a  measure ;  as  to  the  Florida  and  Georgia,  by 
going  over  the  same  topics  as  his  predecessor  had  done  and  with  equal 
ability. 

The  government  of  Brazil  did  not  seize  the  Alabama;  Imt  it  did  ex- 
clude that  vessel  from  its  iwrts  for  the  future,  for  having  made  prizes  in 
Brazilian  waters,  and  applied  the  same  rule  to  the  Tuscaloosa  as  being  a 
tender  of  the  delinquent  vessel. 

It  was  immediately  after  this  troublesome  correspondence  that  the 
Imperial  Government  promulgated  the  rules  contained  in  the  circular  of 
June  23, 18G3,  (set  out  in  the  7th  volume  of  American  Documents,  p. 
110,)  which,  in  point  of  stringency,  far  exceed  what  any  other  nation  had 
ever  thought  it  necessary  to  enact.  The  United  States  had  never  adopted 
any  such  rules,  nor  can  it  for  a  moment  be  said  that  Great  Britain  ought 
to  be  bound  by  them. 

This  is  the  country  of  which,  in  the  argument  of  the  United  States  it 
is  stated,  I  presume  in  compliment  to  our  di.stiiiguisbed  Brazilliun  col- 
league: 
In  the  American  Case,  and  the  documents  to  which  it  refers,  there  is  sufficient  iudica- 
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tion  of  theloyftlty  and  efficiency  with  whicli  the  Brazilian  government  luaintaioed  its 
soveielgnty  against  the  aggressive  effurts  of  the  oonfederates.' 
A  similar  qiiestioQ  arose  witb  tiie  tipanish  government  On  the  entry  of 
cnrrnpo»i„c<,  thc  Siimter  into  Cadiz,  with  a  requisition  to  have  repairs  done 
'■•"^i"'"-  and  to  coal.    After  diffioulties  raised  by  the  United  States 

Hepresentatives,  permission  was  given,  though  the  repairs  were  limited  to 
what  was  absolutely  necessary.* 

The  same  question  arose  with  the  French  government  when  the 

Sumter  put  iuto  St.  Pierre,'in  the  Island  of  Martinque,  in  Ko- 

"Sh'rfS"^™-  vember,  1861,  and  was  permitted  by  the  governor  to  coal 

"*'"■  which  permission  was  aiterward  approved  of  by  the  French 

government,' 

It  arose  in  a  still  more  striking  form  when  the  Florida  put  into  Brest 
to  repair  and  coal ;  as  we  shall  see  more  fully  hereafter  wlieu  I  come  to 
the  case  of  that  vessel.  Mr.  Dayton,  the  United  States  minister  at  the 
court  of  France,  objected  to  her  being  received  or  being  allowed  to  have 
repairs  done  to  her  machinery,  bat  his  protest  is  in  the  more  moderate 
tone  of  a  statesman  and  a  man  of  the  world :  we  hear  no  more  about "  pi- 
rates ;''  his  objection  is  that,  being  possessed  of  sailing  power,  the  vessel 
did  not  require  the  aid  of  steam — an  argument  which  was,  however,  over- 
ruled by  the  imperial  council.* 

■niis  question  was  raised  between  the  United  States  and 
™ni,°Br7fcMJ^"  Her  Majesty's  government  on  the  arrival  of  the  Sumter,  on 
'"'"'  the  30th  July,  1861,  at  Trinidad,  where  she  was  allowed  to 

coal  and  to  remain  six  days  in  irort.  This  was,  in  due  course,  complained 
of  to  Her  Majesty's  government.  Mr,  Seward  declaring  tiiat  "tlie  arma- 
ment, the  insurgent  flag,  and  the  spnrioas  commission  should  have  told 
tlie  governor,  as  they  sufficiently  prove  to  Her  Majesty's  government 
that  the  Sumter  is  and  can  be  nothing  else  than  a  piratical  vessel."*  Oi 
course  this  argument  did  not  prevail  with  Her  Majesty's  government 
any  more  than  it  did  with  those  of  the  Netherlands,  France,  or  Brazil. 

It  was  obvious  that  the  confederates  having  once  been  acknowledged 
as  belligerents,  the  admission  of  their  ships  of  war  to  the  neutral  porta 
and  harbors  followed  as  the  necessary  consequence. 

The  objection  to  the  reception  of  these  vessels  took  a  somewhat  differ- 
ent and  more  telling  form  in  the  case  of  the  confederate  ship  the  Nash- 
ville, which,  having  left  the  confederate  port  of  Charleston,  had  been 
allowe<l  to  coal  at  Bermuda  on  her  voyage  to  England. 

On  that  voyage  the  Sashville  committed  one  of  those  acts  which 
stjiined  this  hateful  warfare  with  eternal  opprobrium — that  of  setting 
fire  to  a  harmless  trading-vessel  and  making  her  crew  prisoners  of  war. 
This  proceeding  was  made  a  ground  by  Mr.  Adams,  on  the  arrival  of 
the  Nashville,  for  claiming  that  the  vessel  should  not  be  received  into 
a  British  port.  In  terms  of  jnst  and  honest  indignation  he  writes  to 
Earl  Bussell : 

The  act  of  wilfully  burning  a  private  merchaut-ship  while  pursuing  its  way  C[nietly 

'ts  destination  in  its  own  country  seems  iu  itself  little  to  hurmonize  with  the  uflneral 


aeutinient  among  civilized  and  commercial  natious,  even  when  it 
the  antliority  of  a,  recognized  belligerent ;  hot  when  volnntaril j  undertaken  by  indi- 
Tiiiuals  not  vested  with  the  powers  geuerally  acknowledged  to  be  necessary  to  Justify 
aggressive  warfare,  it  approximates  too  closely  within  the  dettnition  of  piracy  to  receive 
the  smallest  counteuauce  from  auy  Christian  people.    The  uudursigued  cannot  permit 

'  P^  67. 

'  British  Appendis,  vol.  vi,  pp.  I 
3  See  British  Case,  p.  17,  and  lett 
Appendix,  vol.  i,  p.  257. 
■'British  Appendix,  vol.  vi,  pp.  132, 133. 
6  United  Stiites  Doonments,  vol.  vi,  p.  193. 
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himself  to  doiiTit  that  Her  Majesty's  government,  which  tits  volnntrtrily  renniiiieed  the 
antlioiity  to  wage  private  war  at  sea,  wmild.  not  fail  to  visit  witii  its  utmost  iiiilijuiiatioii 
atij-  attempts  to  seelt  shelter  nmler  its  jnrisdictimi  fi^om  the  conaequeaoos  of  iudnlgiug 
a  purely  partisan  tualioe  iti  nnautliorized  acts  of  violonoe  on  tlie  ocean.  * 

5Ir.  Morse,  tlie  United  States  consul  at  Ijoiidon,  only  expressed  tlie 
public  feeling:  when  ho  wrote  to  Mr.  Seward: 

Tha  leadiiif;  event  of  the  current  week  haa  Iwen  the  appearance  of  tlie  corsair  Nash- 
ville, ft'oiii  C!iiLrlestou,  in  Enropean  waters,  and  lier  wanton  and  malicious  destruction 
ot  an  Americuu  ship  by  burning  ahont  seventy-hve  miloa  west  of  Cape  Clear,  ofl'  the 
southern  const  of  Ireland,  and  her  bold  entrance  into  a  British  port  for  coal  anil  I'epaii's 
tlie  day  following  the  oommittnl  of  the  barbarons  act.  It  has,  as  a  matter  of  coarse, 
createit  much  comment,  and  no  little  excitement  here. 

So  far  as  I  can  learn  and  jndge,  the  puhlic  voice  here  is  very  strong  and  outsiiolien 
in  condemning  and  denouuciiig  the  act  as  malicious  and  piratical.  It  has  talicu  the 
E"(flisli  people  by  smiirise,  an^  is  doing  much  to  enlighten  them  as  to  thechariicterof 
tlie  enemy  with  whom  wo  are  dealing.* 

But  siieli  ail  act  could  not  be  held  to  be  snflBcient  ground  of  exclusion . 
Ilowever  revolting  such  a  system  of  warfare,  it  was  still  witliiii  tbe 
storii  iiriiiciple  of  international  law,  relative  to  war,  wliich  justifies  botli 
the  seizure  and  the  destruction  of  enemy's  ships  aud  goods  at  sea,  on 
tlie  principle  that  whatever  tends  to  impovcrisli  the  enemy  is  allowable. 
The  practice  had  been  sanctioned  by  the  conduct  of  the  United  States 
themselves,  in  their  last  war  with  Great  Britain. 

WLeu  the  civil  war  was  over,  it  occurred  to  the  United  States  Gov- 
ernment that,  though  Captain  Seinmes  had  been  admitted  to  ])avol  as 
a  i)risoner  of  war,  aud  could  not  therefore  be  i)roceeded  agaiust  crimi- 
nally under  tbe  law  relating  to  treason,  he  might,  nevertheless,  be  made 
amenable  to  the  penal  law  for  the  destruction  of  ships  and  cargoes  be- 
longing to  citizens  of  the  United  States.  But  the  Idea  was  abandoned, 
and  Mr.  John  A.  Bollea,  Solicitor  to  the  Kavy  Department  of  the  United 
States,  in  an  article  bearing  his  name,  in  the  July  number  of  the  "  At- 
lantic Monthly,"^  under  the  title  of  "Why  ^mmes,  of  the  Alabama, 
was  not  tried,"  has  fully  explained  the  reasons,  and  among  them  has 
made  us  acquainted  with  the  coorse  pursued  by  the  United  States  Gov- 
ernment in  the  war  with  England  in  1812  and  1813.  The  question, 
whethei-  Bemmes  should  be  prosecuted  or  not,  seems  to  have  been  re- 
ierred  by  the  President  to  Mr.  BoUes  and  the  law-ofBcer  of  the  Depart- 
ment, who  appear  to  have  entered  upon  and  conducted  the  inquiry  with 
a  discrimination,  ability,  and  souse  of  justice  which  do  them  infinite 
iionor.  lu  the  article  referred  to  Mr.  Bolies,  in  the  first  place,  observes 
timt— 

By  establishing  a  blockade  of  confederate  potts,  our  Government  had  recognized  the 
coil  federates  as  belligerents,  if  not  as  a  beHigerent  State,  and  had  tlina  confessed  that 
confederate  oflicera  and  men,  military  or  naval,  could  not  be  treatedas  pirates  or  gueril- 
las, so  long  as  they  obeyed  the  laws  of  war ;  the  same  recognition  was  made  when  car- 
tels for  exchange  of  prisoners  were  established  between  the  Federal  and  confederate 
Authorities ;  and,  above  all,  when  the  Federal  Eseoutive,  after  the  eourts  had  declared 
confederate  piivateersmen  to  be  pirates,  had  deliberately  set  aside  those  Judgmeuls, 
and  ndmittetl  the  captnrecl  and  condemned  officers  and  men  of  the  Savannah  aud  the 
Jeff  Davis,  to  exohaoge  as  prisoners  of  war.'' 


*  "The  relnetance  with  which  this  rec^ition  was  granted  does  not  affect  its  validitv. 
After  having  refused,  agaiu  aud  again,  President  Davis's  offers  of  exchange,  the  Fetl- 
eral  Executive,  being  at  last  notified  that  fourteen  Union  prisoners— six  colonels,  two 
lieutenant-colonels,  three  mjyors,  and  three  captains— had  been  shut  up  in  felons'  cells, 
to  be  hung  whenever  the  contederato  privateers  were  executed,  concluded  to  regard 
those  '  pirates'  as  lawful  belligerents  entitled  to  eschange." 
22  B 
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Tliis  premised,  Mr.  Bolles  writes: 

Withoat  consulting  pulilicist  or  jurLsconauit,  it  waa  eaaily  possible  to  see  and  stiow 
tliat  ive.  as  a  Govcrument,  could  uot  afford  to  prosecute  and  piiuisli  aa  a  criminal  any 
naval  officer  for  capturing  and  destroying  tbe  euenij's  trading- vessels,  as  fast  aa  possi- 
ble, not  only  witliont  any  attempt  to  send  them  in  for  adjudication,  but  with  a  deter- 
mined pnrpoee  and  policy  not  to  do  so. 

This  conclusion  was  the  result  of  a  careful  study  of  our  own  naval  history,  and  of  a 
thoughtful  esamination  of  future  possibilities  in  the  event  of  war  between  the 
United  States  and  some  great  commercial  nation. 

I  will  not  dwell  upon  this  last  division  of  the  topic,  but  content  myself  with  a  refer- 
ence to  that  pflst  theory  and  practice  of  our  naval  warfiire  which  rendered  it  impossi- 
ble to  pnnish  Semmes  for  having  learned  and  practiced  so  successfully  the  lesson 
taught  by  our  own  instrnetion  and  example  in  the  Revolutionary  War,  when  we  were 
rebels,  and  in  tlie  last  war  (18IS)  witli  Great  Britain. 

Tbe  earlier  records  are  imperfect;  but  enongh  can  he  gathered  from  onr  naval  his- 
torian, Cooper,  to  show  that  many  of  the  vessels  captured  in  the  war  of  the  revolu- 
tion were  destroyed  at  sea. 

Of  the  history  and  policy  of  the  later  period  we  have  abnndant. proofs.  Not  less 
than  seventy-four  British  merchantmen  were  captured,  and  destroyed  as  soon  as  cap- 
tured, under  express  instructions  from  the  Navy  Department,  and  in  punsnance  of  a 
deliberate  pitipose  and  plan,  without  any  attempt  or  intent  to  send  or  bring  tbem  in' 
as  prizes  for  adjndi cation.  The  orders  of  the  Department  upon  this  subject  are  numer- 
ous, emphatic,  and  carefully  prepared.  They  deserve  to  be  studied  and  remembered ; 
and  they  effectually  silence  all  American  rij^ht  or  disposition  to  complain  of  Semmes 
for  having  imitated  our  example  in  obedience  to  similar  orders  from  the  secretary  of 
the  confederate  navy. 

The  instructions  to  which  I  refer  were  addressed  to  Captains  David  Porter  and  O.  H. 
Perry,  each  in  command  of  a  squadron  ;  to  Captain  Charles  Stewart,  of  the  Constitu- 
tion, twice;  to  Captain  Charles  Morris,  of  the  Congress;  Commandant  Lewis  Warring- 
ton, of  the  Peacock;  Commandant  Johnstone  Blaltely,  of  the  Wasp;  Master  Com- 
mandant Joseph  Bainbridge,  of  the  Frolic ;  Master  Commandant  George  Parker,  of  the 
Siren;  Master  Commandant  John  0.  Creighton,  of  the  Rattlesnake;  Lieutenant  Will- 
iam H.  Allen,  of  the  Arjjua ;  Lieutenant  James  Eenshaw,  of  the  Enterprise ;  and 
Master  Eidgely,  of  the  Erie. 

Estracte  from  the  instructions  of  the  Department,  which  led  to  these  Immediate 
burnings  of  captured  vessels,  will  best  show  tbe  precise  purpose  and  deliberate  policy 
of  the  Govemmeiif .  I  will,  therefore,  qnote  biief  passages  Irom  some  five  or  sis  differ- 
'■it  orders  as  samples  of  alt : 


"The  great  object,"  says  one  of  tbem,  "is  the  destruction  of  the  commerce  of  tbe 
enemy,  and  the  bringing  into  port  the  prisoners,  in  order  to  esohango  against  our  vin  ■ 
fortunate  countrymen  who  may  fall  into  his  hands."  "You  will,  therefore,  man  no 
prize  unless  the  value,  place  of  capture,  and  other  favorable  circnmstances,  shall  render 
safe  arrival  morally  certain."  "Yon  will  not  agree  to  the  ransoming  of  any  prize." 
"Grant  no  cartel  nor  liberate  any  prisoners  except  under  circumstances  of  extreme  and 
unavoidable  necesM-t^." 

In  another  it  is  said:  "You  will,  therefore,  nnless  in  some  extraordinary  oases  that 
shall  clearly  warrant  an  axceijtion,  desti'oyallyoucapture,  and,  by  thus  retaining  yonr 
crew  and  con  tinning  your  cniise,  your  services  may  be  enhanced  tenfold." 

"  I  have  it  in  command  fcnta  the  President  strictly  to  prohibit  the  giving  or  accept- 
ing, directly  or  indirectly,  a  challenge  to  combat  ship  to  ship." 

Acain:  "Your  own  sonnd  Judgment  and  observation  will  sufSciently  demonstrate  to 
you  bow  estremely  precarious  and  injurious  is  the  attempt  to  send  in  a  prize,  unless 
taken  very  near  a  friendly  port  and  under  the  moat  favorable  circnmstances.  *  •" 
Policy,  interest,  and  duty  combine  to  dictate  the  destruction  of  all  captures,  with  the 
above  exceplions." 

Anolher;  "  The  commerce  of  the  enemy  is  the  most  vnlnerahle  point  of  the  enemy 
we  can  attack,  and  its  destruction  the  main  object:  and  to  this  cud  all  your  eflbrt'i? 
should  be  directed.  Therefore,  unless  yonr  prizes  should  be  very  valuable  and  near  a 
friendly  port  it  will  be  imprudent  and  worse  than  useless  to  attempt  to  send  them  in ; 
the  chances  of  recapture  are  excessively  great;  the  crew,  the  safety  of  the  ship  under 
your  command,  would  he  diminished  and  endangered,  as  well  as  yonr  own  fame  and 
the  national  honor,  by  hazarding  a  battle  after  the  reduction  of  your  officers  and  crew 
by  manning  prizes.  In  every  point  of  view,  then,  it  will  he  proper  to  desU'oy  what 
you  capture,  escept  valuable  and  compact  articles,  that  may  be  transshipped.  This 
system  gives  to  one  ship  the  force  ofmanj." 

Another  order  says  that  "a  single  cruiser,  if  ever  so  successful,  can  man  but  a  few 
prizes,  and  every  pi-ize  is  a  serious  diminution  of  her  force;  but  a  single  cruiser  de- 
stroying every  captured  vessel  has  the  capacity  of  continuing,  in  full  vigor,  her  destruc- 
tive jiower,  so  long  as  her  provisions  and  stores  can  be  replenished  eitberApm  friendly 
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porta  or  from  the  vessels  enpturetl,  •  •  •  Thus  has  a  single  cniiaer,  opon 
ike  destructive pian,  the  power,  perhaps,  of  twenty  aistiog  upoD  pecnnior;  views  alone; 
"  *  *  itud  thus  may  the  eiuplo.vmeDti  of  our  small  force  in  some  Avgree  com- 
pensat«  for  tlie  great  iuequality  [of  our  foroe^  compared  ivitli  that  of  the  enemy." 

Sachwere  the  policy  aud  the  oMers  of  Proaideat  Madison  audof  the  Secretary  of  tlie 
Navy  in.  1812, 1813, 1814;  and  snch,  beyond  question,  wonld  be  the  plan  and  the  iu- 
sCi-uetiona  of  any  admintstratiou  aadet  lbs  aircumstauces.' 
Ill  eoncluaioa  Mr.  Bollus  says ; 

It  Ib  evident  that  after  It  liad  been,  as  it  soon  was,  resolved  that  neither  treason  nor 
piviiuy  xhoaid  be  oliai^d  against  Semuies  before  a  military  or  naval  tribunal,  and  that 
his  methods  of  capturiQg,  "  pLniidering,"  and  destroj'iug  vessela  should  not  he  treated 
as  otE'euses  i^uiiiHt  public  law  and  duty,  hut  tliat  he  ahould  he  dealt  with,  as  a  bellig- 
erent uHval  offloer,  hound  to  obey  the  laws  of  war  and  entitled  t-o  their  protection,  it 
was  needless  to  inquire  where  or  by  whom  the  Alabama  was  built,  manned,  armed,  or 
cnmniiKSioned,  or  whether  a  government  without  an  open  port  ean  legitimately  own  or 
employ  a,  naval  force.  These  iuqniries,  however  interesting  or  important  tbey  might 
be  in  other  connections,  were  of  no  sort  of  interest  or  importance  as  elements  of  a  trial 
fur  violatinfi;  the  laws  of  war  in  the  conduct  of  a  cruiser  salgect  to  those  laws  and  pro- 
tected by  them. 

In  this  way  the  field  aad  the  duty  of  inquiry  were  reduced  to  the  two  subjects  of 
cruelty  to  prisoners  and  perlidy  toward  Captain  Winalow  and  the  power  he  repre- 
sented. 

The  two  questious  tlius  left  are  dealt  with  by  Mr.  Bolles  in  the  follow- 
ing Dwmbec  of  the  same  review,  in  a  most  interesting  paper,  the  result 
being  wUolIy  to  exculpate  Semmes  of  every  charge  of  ill  treatment  or 
cruelty  to  prisoners,  to  acquit  him  of  any  charge  of  perfidy  tluriug  the 
engagement  with  the  Kearsarge,  but  to  maintain  that  he  was  guilty 
of  a  violation  of  military  honor  in  not  surrendering  himself  as  a  prisoner 
of  war  after  being  taken  oft'  by  the  Beerhound. 

The  British  government  having  thus  decided  on  acknowledging  the 
Confederate  States  as  a  belligerent  power,  and,  as  a  ueces-  Bss^i,,i„„,  ~i 
sary  consequence,  on  the  admission  of  confederate  ships  of  ■•""=  '•  ""'■ 
war  into  British  ports  on  the  same  footing  as  those  of  the  United  States, 
it  only  remains  to  be  seen  whether  the  same  treatment  was  aftbrded  t-o 
both  which  impartial  ueutrality  would  require. 

On  the  1st  of  June,  1861,  Her  Majesty's  order  was  issued  prohibiting, 
as  has  not  been  unusual  in  the  case  of  modem  maritime  wars,  and  has 
been  general  with  reference  to  privateers,  the  introduction  of  prizes  by 
the  ships  of  either  belligerent  into  British  ports.^  Whatever  may,  gen- 
erally speaking,  be  the  motive  of  such  a  regulation,  it  was,  in  the  pres- 
ent instance,  obviously  a  measure  the  effect  of  which  was  to  place  the 
confederate  vessels  in  a  position  of  considerable  disadvantage,  seeing 
that,  their  own  ports  being  strictly  blockaded,  they  were  thus  left  with- 
out any  port  into  which  to  take  their  prizes.  Accordingly,  as  reported 
in  a  dispatch  from  Lord  Lyons  to  Eatl  Bussell,  of  the  17th  June,  1861, 
it  was  hailed  by  Mr.  Seward  as  "likely  to  prove  a  death-blow  to  south- 
ern privateering."  As  it  was  clearly  at  the  discretion  of  Her  Miyesty's 
government  to  adopt  this  regulation  or  not,  it  must  be  admitted  that, 
thus  far,  there  was  no  manifestation  of  the  partiality  by  which  that 
government  has  been  said  to  have  been  animated. 

In  January,  1862,  after  the  war  had  been  going  on  for  some  months, 
circumstances  arose  which  made  further  regulations  as  to  R„„i„i„„,  „f  ji 
the  admission  of  the  armed  vessels  of  the  two  belligerents  ""'^•"'  "*■■ 
into  British  ports  necessary.  Instructions,  bearing  date  the  31st  Jan- 
uary, 1862,  were  accordingly  issued  by  the  Government.^  One  of  these 
bad  reference  to  the  ports  of  the  Bahamas  in  particular,  the  others  to 
the  ports  and  waters  of  Her  Majesty's  dominions  in  general. 


lyGoogle 


3iO  ARBITGATTOS   AT    GEXKVA. 

The  following  state  of  tilings  had  arisen  at  Nassau.     As  lias  been  so 
tow,™,,.         often  repeated,  the  port  of  Sassau  Lad  been  mads;  tlie  en- 
trepot for  the  blocltade  rnnning  trade,  the  natural  consequence  of  which 
had  been  that  the  waters  of  the  colony  were  watched  b.y,  and  their  im- 
mediate vicinity  made  the  cruisinp-ground  of,  Federal  ships. 

In  October,  1861,  Mr.  Adams  forwarded  to  Lord  liussell  an  inter- 
cepted letter  from  a  Mr.  Baldwin,  whom  he  stated  to  be  in  the  service 
of  the  insurgents,  addressed  to  a  Mr.  Adderley,  of  JJassau,  from  which 
he  said  that  it  appeared  that  iNassan  had  been  made,  to  some  extent, 
an  entrepCt  for  the  transmission  of  contraband  of  war  from  Great  Brit- 
ain to  the  blockaded  porta.'  The  matter  was  referred  by  Lord  Eussell 
to  the  colonial  office,  and  by  that  Department  to  the  governor  of  the 
colony,  and  the  latter  forwarded,  in  reply,  on  the  20th  November,  1S61, 
a  report  from  the  receiver-general  at  Nassau,  stating  that  no  warlike 
stores  had  been  received  at  that  port  either  from  the  United  Kingdom 
or  elsewhere,  nor  had  any  munitions  of  war  been  shipped  from  Nassau 
to  the  Confederate  States.'  This  report,  received  by  Lord  Eussell  on 
the  Slst  of  December,  was  communicated  to  Mr.  Adams  on  the  8th  of 
January,  1862.^ 

Upon  this  the  Case  of  the  United  States  makes  the  following  remark : 
TLe  United  States  with  confideoce  nasert,  in  view  of  what  has  been  already  shon-n, 
tliat,  liad  EnrI  EnHaell  Beriensly  inquired  into  tlie  com|ilaintH  of  Mr.  Adams,  a  state  of 
facts  would  have  bueu  disclosed  entirely  at  vaiiauco  with  this  report — one  which 
would  have  impelled  Her  Majesty's  government  to  Bnppreas  what  was  going  on  at 
Nassau.  The  forejpjiDK  facts  were  hU  within  the  reach  of  Her  Msjeaty's  govemmeut, 
althonKli  at  that  tiuie  not  witliia  the  reach  of  the  eoTeniment  or  the  United  States. 
The  failnre  to  discover  tbem  after  Mr.  Adams  had  Cfmed  attention  to  them,  was  n  neg- 
lect of  the  diliceuce  in  the  preservation  of  its  neutrality,  which  waa  "due"  from  Great 
Britain  to  the  United  Stjites;  and  It  taints  all  the  subsequent  conduct  of  Great  Britain 
toward  the  United  States  during  the  struggle.^ 

Further  on,  Lord  Eussell's  communication  is  described  as  the  "an- 
nouncement of  an  imaginary  condition  of  affairs  i'"  thus  making  it  ap- 
pear that,  at  the  date  of  Lord  Eussell's  communication,  the  report  re^ 
celved  from  Nassau  and  transmitted  by  him  was  an  unfaithful  one; 
whereas  the  fact  was  that,  at  the  date  of  the  report,  no  vessel  laden 
with  munitions  of  war  bad  arrived  at  Nassau. 

It  was  not  till  the  8th  of  Decentber  that  a  vessel,  the  Gladiator,  with 
a  cargo  of  arms,  suspected  of  being  intended  for  the  Confederate  States, 
arrived  at  Nassau.  The  United  States  consul  at  once  sent  a  message 
to  the  commander  of  the  United  States  naval  forces  at  Key  West  to 
request  the  presence  of  a  cruiser.^  On  the  13th  of  December  he  reports 
the  "most  opportune"  arrival  of  the  United  States  war-steamer  Flam- 
beau from  Kew  York,  and  adds  that  her  commander  "  is  watching  in- 
tently the  movements  of  the  rebel  steamers."^  From  a  letter  addressed 
by  the  governor  to  the  British  naval  officer  on  the  station  it  appears 
that  the  Flambeau  kept  her  steam  op  ready  for  instant  movement,  caus- 
ing considerable  alarm  among  the  shipping  in  the  port;  and  that  a 
rumor  prevailed  that  her  commander  meant  to  cut  out  the  Gladiator, 
or,  at  all  events,  to  seize  that  vessel  immediately  on  her  leaving.' 

The  dispatches  reporting  this  state  of  aKairs  were  received  in  Lon- 
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<ion  Oil  the  ICtli  of  January,  and  the  attention  of  the  British  goveni- 
ment  was  necessarily  called  to  the  pecnhar  position  of  the  Bahauia 
Archipelago.  On  the  one  hand,  it  was  obvious  that  it  would  form  a 
convenient  place  of  resort  for  confederate  privateers;  while,  on  the 
otlier,  it  seemed  likely  that  its  porta  and  waters  wonld  be  nsed  by  the 
United  States  war-vessels  for  the  purpose  of  watching  and  pursuing 
confederate  vessels  or  others  engaged  in  trade  with  the  blockaded  ports, 
so  that  collisions  in  the  waters  of  the  colony  or  in  their  immediate 
neighborhood  would  be  almost  certain  to  result.  To  preveiit  this  it  was 
necessary  to  provide  some  special  regulation. 

About  the  same  time  the  Nashville  confederate  war-steamer  having 
])ut  into  the  port  of  Southampton  for  repairs  and  iJoal,  the  United 
States  war-steamer  Tuscarora,  which  had  coaled  at  the  same  port,  was 
tottud  to  be  closely  watchingher,fortheavowed  purpose  of  interceptiiig 
iiiid  seizing  her  on  her  again  jiutting  to  sea.  By  keeping  his  steam  np, 
and  keei»ing  slips  on  his  cable,  the  commander  of  the  Tnscarora  was 
virtually  keeping  the  Nashville  blockiided,  thus  plainly  making  the 
M  aters  of  the  Solent  the  base  of  naval  operations.^ 

Ui>on  this  M.  Oalvo,  in  the  second  volume  of  his  well-known  work, 
"Le  droit  international,"  after  stating  the  facts  relative  to  the  two 
vessels,  says :  "  La  corvette  t^^rale  la  Tuscarora  entra  dans  le  mem© 
port  pour  surveiller  son  ennemi,  et  I'attaquer  dfes  qn'il  reprendrait  la 
nier,  Devantcette  attitude  hostile  les  autorit^s  locales  intervinrent,  et 
la  Tuseai'ora,  abandonnant  son  post  d'observation  sans  tontefois  renoncer 
k  ses  projets,  resta  pres  d'un  mois  dans  les  eaux  anglaises  au  mepris 
des  regies  les  moins  contest^es  du  droit  international."^ 

In  tlie  preceding  S'ovember,  after  the  reception  of  the  Sumter  at 
Trinidad,  Mr.  Seward  had,  through  Lord  Lyons,  pressed  upon  tlie  Brit- 
ish g.iveriinient  the  propriety  of  adopting  the  rnle  laid  down,  as 
be  said,  by  the  other  powers  of  Europe,  not  to  allow  privateers  to 
remain  for  more  than  twenty-four  hours  in  their  ports.' 

Such  a  rule,  relating  exclusively  to  privateers,  was  not  one  which  Her 
Miijesty's  government  were  at  all  called  upon  to  apply  to  commissioned 
ships  of  war  such  as  the  Sumter  any  more  than  the  other  maritime 
powers  had  done — Mr.  Seward  being,  in  this  respect,  altogether  mis- 
taken, as  was  shown  by  the  readiness  with  which  the  other  maritime 
powers  received  the  confederate  vessels  of  war  into  their  ports  and 
allowed  them  to  stay  there.  Still,  when,  to  prevent  the  possibility 
of  hostile  collisions  in  their  own  ports,  the  British  government  found  it 
expedient  to  apply  this  rule  to  vessels  of  war  indiscriminately,  they 
might  be  assured  that  in  doing  so  they  woiUd  give  cause  of  satisfaction 
rather  than  of  complaint  to  the  United  States  Government. 

The  instructions  issued  were  to  the  following  effect :  1.  "So  ship  of 
war  or  privateer  of  either  belligerent  was  to  be  permitted  to  enter  any 
port,  roadstead,  or  water  in  the  Bahamas  except  by  special  leave  of  the 
lieute II ant-governor,  or  ia  ease  of  stress  of  weather ;  and  in  ease  such 
permission  should  be  given,  the  vessel  was,  nevertheless,  to  be  required 
to  go  to  sea  as  soon  as  possible,  and  with  no  supplies  except  such  as 
might  be  necessary  for  immediate  use.  2.  No  ship  of  war  or  privateer 
of  either  belligerent  was  to  be  permitted  to  use  British  ports  or  waters 
as  a  station  or  place  of  resort  for  any  warlike  purpose,  or  for  the  pur- 
pose of  obtaining  any  facilities  of  Warlike  equipment.  3.  Such  ships 
or  privateers  entering  British  waters  were  to  be  required  to  depart 
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witliia  twenty-four  liours  after  entrance,  except  in  ease  of  stress 
of  weather,  or  requiring  provisions  or  tLings  for  the  crew  or  re- 
pairs ;  in  which  cases  they  were  to  go  to  sea  as  soon  as  posaiWn  after 
the  expiration  of  the  twfiuty-fonr  hours,  taking  only  the  supplies  uecos- 
sary  for  immediate  use;  they  were  not  to  remain  in  port  more  than 
t«enty-fonr  hours  after  tbe  completion  of  necessary  repairs.  4.  Sup- 
plies to  such  ships  or  privateers  were  to  beiimited  to  what  might  be 
necessary  for  the  subsistence  of  the  crew,  and  to  snflBcient  coal  to  take 
the  vessel  to  the  nearest  port  of  its  own  country,  or  to  some  nearer 
destination ;  and  a  vessel  that  had  been  supplied  with  coal  in  British 
waters  could  not  be  again  supplied  with  it  within  British  jurisdiction 
until  after  the  expiration  of  three  months  from  the  date  of  the  last 
supply  taken  fi\>m  a  British  port. 

With  reference  to  the  regulation  concerning  Nassau,  tbe  case  of  the 
United  States  has  the  following  remark : 

An.  onler  more  «nfrienilly  to  the  Uniteii  States,  move  directly  in  the  interest  of  the 
iiiani'gente,  could  not  have  been  made  eveii  if  founded  upon  He'^lijrer's  frieuilly  iiitinia- 
tiona  to  the  colonial  anthoriticB.  Under  the  con^trnetion  praetically  [nit  npon  it,  the 
vessels  of  war  of  the  United  States  were  oxoluded  fi'om  ttiis  harbor  for  any  purpose, 
while  it  was  open  for  free  ingresa  and  egress  to  vessels  of  tbe  insurgents,  jiurchaaed 


V  built  .and  uwued  by  tbe  antbontieB  at  Kichmond,  briugtug  their  c 
transshipped  in  British  hottoms  to  Fraaer,  Trenbolm  &  Co.,  in  Liverpool,  and  taking 
on  board  the  oai^^s  of  arms  and  munitions  of  war  which  have  been  dispatched 
thither  from  Liverpool,' 

And  in  another  place  it  is  observed : 

The  inafrnetions  of  January  31,  1862,  forbade  both  belligerents  alike  to  enter  the 
port  of  KasBao,  except  by  permission  of  the  guverner,  or  in  stress  of  weather.  That  per- 
mission was  lavishly  given  to  every  insiirgeat  cruiser,  but  was  granted  chuilishly,  if 
at  all,  to  the  vessels  of  tbe  United  States.^ 

How  devoid  of  all  foundation  are  these  complaints  will  appear  from 
the  fiacts  stated  in  tbe  British  Counter  Case,  where  it  is  observed : 

It  will  perhaps  be  a  matter  of  some  little  surprise  to  the  tribunal  to  leani  that, 
whereas  on  two  occasions  only  did  vessels  visit  the  port  of  Nassau  as  confederate  cruis- 
ers, there  ai'enolessthantbirty-fourvisitsof  United  States  ships  of  war  to  the  Bahama 
Islands  recorded  during  the  time  that  the  regulation  was  iu  force.  On  four  oeeasi'ins, 
at  least,  vessels  of  the  Unit«il  States  exceeded  tbe  twenty-four  hours'  limit,  aud  look 
in  coal  by  permiasion ;  one  of  them  also  received  permission  to  repair  j  several  were 
engagedinpnrsuit  of  vessels  suspected  of  being  blockade-rnnnera,  and  did  not  in  every 
instance  relinciaisb  the  chase  within  British  limita.  Two  prizes  appear,  indeed,  to 
have  been  captui'ed  by  them,  one  within  a  mile  of  t!ie  shore,  tbe  other  almost  iu  port.^ 

The  tabular  statement  of  visits  of  United  States  vessels  to  the  Bahamas 
during  tbe  civil  war,  which  is  printed  in  the  British  Appendix,  abund- 
antly bears  out  the  answer  thus  given.* 

The  general  regulations  applicable  to  all  Her  Majesty's  ports,  which, 
as  we  have  seen,  were  in  conformity  with  the  wishes  of  the  United 
States  Government,  though  not  intended  by  the  British  government  to 
have  any  operation  more  favorable  to  one  belligerent  tban  the  other, 
nevertheless  could  not  fail  to  prove  very  prejudicial  to  the  confederates, 
the  strict  blockade  of  whose  ports  left  their  shipsof  war  withont  any 
ports  to  which  they  could  resort  for  repairs  or  supplies,  or  into  which 
tbey  could  take  their  prizes.  The  rule  forbidding  them  a  greater  sup- 
ply of  coal  than  would  snflBce  to  take  them  to  their  nearest  port,  and 
prohibiting  also  a  renewal  of  the  supply  within  three  months,  was  ob- 
viously calculated  to  place  them  at  the  greatest  possible  disadvantage. 
Compelled,  from  having  no  ports  of  their  own,  to  keep  the  sea,  their 
means  of  doing  so  were  necessarily  lessened,  and  the  regulation,  in  itself 
1  Pago  aw.  ^~— 
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SO  unfavorable  to  tlie  confederate  vessels,  was  rendered  still  more  so  by 
the  strict  construction  put  on  it  by  Her  Majesty's  government,  by  whom 
the,  governors  of  the  difterent  cdlonies  were  instructed  that,  in  case  of 
any  apeciiil  application  for  leave  to  coal  at  a  Britisli  port  within  the 
three  months,  if  it  appeared  that  any  part  of  the  former  supply  had 
been  consumed  otherwise  than  iu  gaining  the  nearest  port,  not  even 
stress  of  weather  should  form  a  ground  of  exception.'  As  no  confed- 
erate vessel-could  seek  its  nearest  port,  this  was  practically  to  prevent 
the  poasibility  of  a  renewed  supply  under  any  circumstances  within 
the  three  months. 

The  attempts  on  the  part  of  the  United  States  to  show  that  any  favor 
was  extended  to  confederate  cruisers  which  was  withheld  from  their 
own  vessels,  appear  to  me  signally  to  fail. 

The  only  specific  instances  in  which  any  complaint  has  been  made 
(and  if  there  had  been  any  others  we  may  be  quite  sure  we  should  have 
heard  of  them)  are  the  cases  of  the  Keystone  State,  Quaker  City,  and  the 
I>acotah. .  As  to  the  first  two,  the  answer  given  in  the  British  Counter 
Case,  ©n  the  authority  of  a  letter  from  the  governor  of  Bermuda  to  the 
secretary  of  state  for  the  colonies,  and  which  is  further  borne  out  by 
the  letters  of  the  commanding  officers  of  the  vessels  themselves,  is  as 
fo!!ows : 

An  aUnsion  is  luade  in  a  footnote  at  page  334  of  the  Case  of  the  United  States,  to  the 
fiLiliire  of  the  United  States  vessels  Keystone  State  and  Qualcer  City  to  o^taitl  coal  at 
Bei'inoda  in  December,  1801.  At  that  time  there  was  no  restriction  ou  the  coaling  of 
belligerent  veesels.  All  that  hapjiened  was,  that  the  British  admiral  declined  to  sup- 
ply tihe  two  Teasels  mentioned  from  the  Eovernment  stores,  not  having  a  snffleient 
sluck  for  his  own;  vessels.  A  similar  answer  had,  in  tha  foregoing  Oetohev,  been  re- 
turned to  the  commander  of  the  Nashville,  who  had  siinplieo  himself  from  private 
sources,  but  this,  on  account  either  of  the  scarcity  or  the  high  price  of  coal  in  the 
colony,  the  Uaited  States  ofBcers  did  not  do.^ 

As  regards  the  Dacotah,  which  was  allowed  to  supply  herself  with 
coal  at  Nassau,  but  only  oa  an  engagement  from  her  commander  that 
his  vessel  should  not,  within  ten  days  after  leaving  the  port,  be  found 
cruising  within  five  miles  of  any  of  the  Bahama  Islands,  Governor  Bay- 
ley,  in  a  letter  to  the  secretary  of  state  for  the  colonies,  of  the  2d  May, 
1863,  states: 

I  hare  no  distinct  recollection  of  the  special  reasons  which  induced  me  to  impose 
the  restrictions  meutioned  by  the  consul  in  the  Dacotah's  eoaliuf; ;  I  can  only  suppose 
that  1  did  this  iu  consequence  of  the  pertinacity  with  which  Federal  vessels  abont 
that  time  resorted  to  the  harbor  on  pretense  of  coaling,  but  really  with  the  object  of 
watchiuff  the  arrival  and  departure  of  English  merchant- vessels,  supposed  to  be 
freighted  with  cargoes  for  the  southern  ports.  Had  not  such  prohibitiou  been  issued, 
tlie  harbor  would  have  boccane  a  mere  con/enience  for  Federal  meu-ot-war  running  in 
and  out  to  intercept  British  shipping.  And  that  such  conditions  as  I  thought  it  my 
duty  to  impose  were  tempered  by  a  proper  feeling  of  courtesy  and  humanity  will,  I 
think,  be  made  evident  by  the  accompanying  letters  from  the  American  coDSul  on  the 
subject  of  the  Federal  man-of-war,  the  R.  Cnyler,  and  the  memoranda  of  my  replies 
indorsed  npon  them  by  myself. 

On  the  whole,  I  am  satisfied  that  I  have  acted  with  perfect  impartiality  iu  all  my 
dealings  with  Federal  and  confederate  men-of-war.  But  I  am  not  anrprised  that  my 
conduct  should  have  been  misrepresented  by  so  hot-headed  a  partisan  as  the  late 
American  consul,  Mr.  Whiting,  whose  ingenaity  in  misconstructiou  is  well  illustrated 
by  his  reply  to  my  letter  of  the  29th  of  September,  of  iKith  of  which  papers  I  Inclose 
copies,  with  the  indorsation  of  the'dranght  of  my  replies  to  his  last  commanicatiou. 

I  tiiink  that  these  inclosnres  wilt  be  sufficient  to  prove  that,  in  my  demeanor  to  the 
Federal  men-of-war,  I  have  generally  preserved  an  attitude  of  fairness  and  impar- 
tiality.   And  that  if  at  any  time  I  have  appeared  to  assume  an  unfriendly  or  iuhospit- 
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able  mien,  tLe  oliarge  cau  be  fully  explaiueU  aucl  defeiuloil  by  iiiy  desire  to  niaiutaiu 
the  security  of  a  Britisli  possession  and  the  riKhts  of  British  anbjects.' 
Another  anbjeet  of  complaiiit  is  tliat  partiality,  inconsistent  Tvitli 
iili!,,,!  pjnijiir  neutrality,  was  exhibited  toward  confederate  vessels  by 
^u.™lii,«,  reason  tliat  these,  as  in  the  case  of  the  Sumter,  were  per- 
mitted to  coal,  while  liberty  to  form  a  depot  of  coal  at  Bermuda,  for 
the  supply  of  their  ships  of  war,  was  denied  to  the  United  States.  I 
cannot  suppose  that  any  member  of  this  tribunal  conld  be  misled  by  such 
a  contention.  ■  It  is  obvious  that  to  allow  one  belligerent  to  have  a  sup- 
ply always  Stored  np  and  ready,  and  to  leave  the  other  to  take  his 
cham;e.of  the  public  market,  are  things  essentially  different,  and  that, 
far  from  the  refusal  of  such  an  advantage  to  the  United  States  being  a 
violation  of  neutrality,  the  coneession  would  have  been  so  in  the  oppo- 
site direction.  Moreover,  such  an  act  involves  a  forgetfulness  of  one  of 
the  elementary  principles  of  international  law.  A  neutralis  only  justi- 
fied in  allowing  to  a  belligerent  vessel  the  use  of  his  ports  and  access  to 
his  shores  to  obtain  the  things  which  the  belligerent  may  lawfully  pro- 
cure. He  has  no  right  to  allow  the  belligerent  the  use  of  his  territory 
on  shore  for  belligerent  purposes,  which  the  permission  to  form  a  depot 
would  necessarily  involve. 

The  practical  answer  to  all  these  complaints  is  to  be  found  in  the 
striking  facts,  stated  in  the  British  Counter-Case,  with  reference  to  the 
number  of  visits  to  British  ports  by  the  ships  of  war  of  the  two  bellig- 
erents, and  to  the  quantity  of  coal  received  by  them  respectively.  The 
statement  in  question  is  as  follows : 

DuriDg  the  course  of  the  civil  war,  ten  confederate  ernisers  visited  British  porta. 
The  total  unmbL'r  of  sncli  visits  was  tweuty-flvo,. eleven  of  whicli  were  mode  for  the 
purpose  of  effecting  repairs.  Coal  was  taken  in  at  sisteen  of  these  visits,  am!  on  sis- 
teen  ocoaaione  the  limit  of  stay  fixed  by  the  regnlations  was  exceeded.  In  one  of 
these  cases,  however,  the  excess  was  no  more  than  two  Uonrs,  and  in  another,  the  de- 
la^  was  enforced  in  order  to  allow  tweuty-fonr  hours  to  elapse  between  the  departure 
of  a  United  States  merchant-vessel  and  that  of  the  confederate  cruiser.  On  the  other 
hand,  the  returns  which  have  been  procured  of  visits  of  United  States  vessels  of  war 
to  ports  of  Great  Britain  and  the  colonies,  though  necessarily  inii>erfect,  show  »u  ag- 
gregate total  of  228  Buoh  visits.  On  thirteen  of  these  repairs  were  effected  ;  uu  forty- 
five  occasions  supplies  of  coal  were  obtained ;  and  the  tweuty-fonr  honrB"  limit  of 
stay  was  forty-four  times  exceeded.  The  total  amount  of  coal  obtained  by  confed- 
erate ernisers  in  British  ports  during  the  whole  course  of  the  civil  war,  though  it  can- 
not be  ascertained  with  accuracy,  may  be  estimated  to  have  ainonutea  to  about  3,ti00 
tons.  The  aggregate  amonnt  similarly  supplied  to  vesselB  of  the  United  States  cannot 
be  estimated,  from  the  want  of  data  as  to  the  supplies  in  ulany  caseat  bat  those  cases 
alone  in  which  the  quantities  are  recorded,  show  a  total  of  over  five  thousand  tons;  and 
this,  notwithstanding  the  United  States  navy  had  &ee  aecess  to  their  own  coaling  de- 

Sots,  often  close  at  band.  In  one  case  a  vessel  of  war  of  the  United  St^ates,  the  Yan" 
erbilt,  atone  received  S,000  tons  of  coal  at  different  British  ports  within  the  space  of 
less  than  two  months,  being  more  than  two-thirds  of  the  whole  amount  obtained  from 
first  to  last  by  confederate  vossels.- 

The  second  head  of  complaint  has  assumed  a  more  sensational  and 
SDppiL«  of .™.  efltective  form,  in  representing  Great  Britain  as  "  the  arse- 
b"™"'  """ "''"  nal,  the  navy-yard,  and  the  treasury  of  the  insurgents." 
Again  and  again  has  this  highly  colored  representation  been  paraded. 
Let  us  see  what,  when  stripped  of  rhetorical  flourish,  it  really  amounts  to. 

Having  determined  to  support  their  effort  to  establish  their  indepen- 
dence by  war,  the  confederates  of  course  required  arms  and  munitions  of 
war.  Both  were  to  behadinGreatBritaininabuudance,  The  commercial 
relations  of  the  Southern  States  had  been  principally  with  Great 
Britain.  It  was  natural  thatia  Great  Britain  that  they  should  seek  the 
arms  which  were  so  essentially  necessary  to  them.    But  arms  and  mu- 
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]iitiona  of  war  are  not  to  be  had  for  iiotliing.  It  was  uecessary,  tliere- 
Ibre,  tliat  arrange ni eats  sliould  be  made  tor  the  deposit  of  fuuds  in  Eog- 
laiid  to  pay  for  the  articles  bought  there.  To  carry  on  these  operations 
— to  pnrciiase  the  articles  required,  to  pay  for  theru,  to  ship  them — 
agents  were,  of  conrse,  necessary.  Agents  were  accordingly  estab- 
lished in  England  and  provided  with  the  necessary  funds.  Thus  far,  no 
one  can  aay  that  there  was  anything  contrary  to  the  law  of  nations,  or 
to  the  municipal  law,  or  to  obligations  morally  incumbent  on  a  nentral 
government  or  a  neutral  people.  As  Jefiersou  said  more  than  three- 
quarters  of  a  century  ago : 

Our  citizens  have  lifieii  nhvays  free  to  make,  veinl,  and  es]mrt  arms.  It  is  the  con- 
Riant  oGcnpatinn  and  livtliliooil  of  Bome  of  theui.  To  euppre^  their  calling,  tlit)  ouly 
means  perlinpH  of  their  HnhBisteuoe,  hecanse  a  war  esiatB  in  forBign  and  distant  coun- 
tries, in  whioli  we  have  no  Gonceru,  wonJii  scarcely  'le  espiicted.  It  would  lie  hard  ia 
principle,  and  impossihle  in  practice.  The  law  of  iiationa,  therefore,  reapeoting  the 
rights  of  those  at  peace,  does  not  require  from  them  snoh  an  internal  derangement  iii 
their  occnpations.  It  is  satisHed  with  the  external  penalty  prnuoanced  in  the  Presi- 
dent's proclatnalion — that  of  confiacation  of  anch  portion  of  these  arnia  as  shall  fall 
into  the  hands  of  any  of  the  belliRerent  powers  on  their  way  to  the  ports  of  their  ene- 
mies. To  tbls  penalty  our  citizens  are  warned  that  they  will  be  ahaniloned,  and  that 
even  private  contraventions"  may  work  no  ineqnality  between  the  parties  at  war,  the 
benefit  of  them  will  be  lett  equally  free  anil  t^eu  to  all. 

Substitute  Her  Majesty's  proclamation  and  Her  Majesty's  subjects  for 
the  American  phraseology,  and  the  cases  are  identically  the  same. 

But  had  the  United  States  no  arsenal  in  Great  Britain  1  As  we  have 
seen,  arms  and  munitions  of  warwere  purchased  by  the  United  States 
in  Great  Britain  to  the  amount  of  £2,0(K),000  sterling.  Several  agents, 
Colonel  Thomas,  Colonel  Schuyler,  Mr.  J.  E,  Schuyler,  Mr.  Tomes,  were 
sent  over  to  order  and  select  tlie  arms,  and  forward  them  to  the  United 
States. 

It  appears  from  the  British  Counter-Case,  atul  the  documents  therein 
referred  to,  that — 

Colonel  Thomas,  of  the  United  States  Army,  was  in  England  during  the  war,  and 
cajne  over  to  England  to  Hupeiintend  the  porcliasos  of  military  stores.  Colonel  G.  L. 
Stiiuyler  was,  in  July,  1861,  appointed  by  the  President  of  the  United  States  "a  duly 
authorized  agent  to  pnrchase  arms  in  Europe  for  the  War  Department."  He  received, 
his  instructions  from  tlio  Secretary  of  War,  with  a  inenioranduni  from  General  J.  \V. 
Ripley,  of  theOrduanoeDepartment at  Washington,  specifying thearmatobepurchaaed, 
viz,  100,000  rifle  muskets  with  bayonets,  10,000  cavalry  carbines,  10,000  revolvers,  and 
90,000  sabers.  The  financial  arrangements  for  these  purohaBcs  were  to  be  made  by  the 
Secretary  to  the  Treasury  with  Messrs.  Baring,  financial  afjents  for  tbn  United  States 
in  London,  and  a  credit  of  $'3,000,000  was  appropriated  for  the  pnrpose. 

In  the  summer  or  antumn  of  1831,  Mr.  J.  E.  Sohnyler  and  Mr.  Tomes,  of  the  firm  of 
Schuyler,  Hartley  &  Graham,  of  New  Tork,  visited  Birmingham,  and,  after  coiuiuu- 
nicating  with  the  principal  rifie,  bayonet,  and  sword  uiannfacturers  there,  gave  orders 
for  as  many  of  those  articles  as  their  respective  manufactories  were  capable  of  supply- 
ing, the  goods  to  be  paid  for  on  delivery  to  tJiem  at  a  place  to  he  subsequently  named. 
or  on  shipment.  Messrs.  Schuyler  and  Tomes  made  no  concealment  of  the  fact  tliat 
these  arms  were  destined  for  the  American  Government,  and  they  intimated  their 
intention  of  continuing  unlimited  orders  for  a  period  of  two  years.  They  took  ware- 
houses in  Birmingham  for  the  receipt  of  arms  when  completed,  and  shipped  them 
through  the  agency  of  Messrs.  Baring  Brothers,  and  Messrs.  Brown,  Shipley  &  Co.,  of 
Liverpool.  It  appears  from  the  returns  made  to  Congress  of  arms  purchased  by  the 
United  States  War  Department  up  to  December,  1B63,  that  S,650  rifles  and  232  revolvera 
of  Enghsh  mannfaclure  had  at  that  time  been  supplied  by  Messrs.  Schuyler,  Hartley 
&  Granam ;  hut  Mr.  Schuyler  is  also  believed  to  have  acted  as  agent  for  the  pnrchase 
of  arma  for  the  State  of  New  York.  Messrs.  Schuyler  and  Tomes  were  soou  followed 
to  Birmingham,  hy  Mr.  Lockwood,  of  New  York,  who  had  entered  into  a  contract 
for  the  supply  of  rifles,  bayonets,  and  awiirds  to  the  War  Department  at  Washington, 
He  also  gave  nnlimited  orders  for  such  articles,  acting,  however,  to  some  exteut,  in 
concert  with  Messrs.  Schuyler  and  Tomes,  anil  shipping  the  goods  through  the  agency 
of  the  same  bouses  at  Liverpool.  The  effect  of  these  orders  was  to  raise  the  prices  lu 
the  Birmingham  gun  trade  to  the  extent  of  30  per  cent. ;  indeed,  the  price  of  rities 
rose  from  dSis.  to  75«.  each.  ^^  j 
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A  Mr.  LEiuiuont  Dupont  also  came  to  England,  fiirnislieil  with  a  credit 
of  £82,800  oil  Messrs,  BariDg,  and  purchased  and  shipped  saltpeter  to 
the  amouut  of  very  neaily  J£SO,000. 

Messrs.  Naylor,  Vickers  &  Co.,  of  New  York,  Liverpool,  and  London, 
bought  and  shipped  to  the  United  States  large  quantities  of  amall-arms. 
They  were  supplied  from  Birmingham  alone  with  156,000  rifles  between 
June,  1862,  and  July,  1S63.  They  acted  very  extensively  as  agents  of  the 
United  States  Government,  and  submitted  to  that  Government  large  pro- 
posals from  the  Birmingham  Small-Arms  Company.  The  Assistant 
Secretary  of  War  at  Washington,  in  a  letter  addressed  to  them  on  the 
20th  October,  1862,  directly  sanctioned  an  arrangement  for  the  supply 
of  100,000  riflps,  and  the  acceptance  of  this  order  was  duly  notified  to 
the  Secretary  of  War  by  a  letter  from  Birmingham,  dated  November  4, 

1862.  The  arms  were  sent  to  Liverpool  for  shipment.    In  December, 

1863,  fifty  68-ponnder  guns  were  proved  at  the  royal  arsenal  at  Wool- 
wich, at  the  request  of  Messrs.  T.  and  0.  Hood,  and,  after  proof,  were 
taken  away  by  Messrs.  Kaylor  &  Co.,  and  shipped  to  New  York.  Mr, 
Marcellus  Hartley,  of  the  firm  of  Schuyler,  Hartley  &  Graham,  already 
mentioned,  was  also  a  large  purchaser  of  small-arms  in  London  duriug 
the  latter  half  of  the  year  1862.i 

Warehouses  were  openly  taken  at  Birmingliam  for  the  reception  of 
arms  when  completed,  after  which  they  were  shipped  through  the  agency 
of  Messrs.  Barings  and  of  Brown,  Shipley  &  Co,,  and  Wright  &  Co., 
of  Liverpool. 

Had  the  United  States  no  treasury  in  Great  Britain  t  No  less  a  one 
than  the  great  house  of  Earing  Brothers,  with  whom  large  credits  were 
opened.  The  house  appears  to  have  been  energetic  iu  its  efforts  in  fur- 
thering the  United  States  armaments.  "You  will  please  express  my 
acknowledgments,"  writes  the  United  States  Secretary  of  War  to  Mr. 
Schuyler,  "to  Messrs.  Baring  Brothers  &  Co.,  for  their  prompt  and  pa- 
triotic action  in  facilitating  your  operations.  The  terms  offered  by 
Messrs,  Baring  Brothers  &  Co.,  namely,  1  per  cent,  commission  and.5 
per  cent,  interest  per  annum,  as  agreed  upon  by  them  with  the  Ifavy 
Department,  are  approved."  * 

Of  course  the  "  prompt  and  patriotic  action"  of  Baring  Brothers  &  Co, 
was  in  perfect  conformity  with  neutral  duties.  But,  what  would  have 
been  said,  if  that  great  and  wealthy  house,  its  leading  member  having 
an  intiuential  voic«  in  the  House  of  Commons,  had  undertaken  and  ex- 
hibited equally  "prompt  and  patriotic  action"  iu  facilitating  confeder- 
ate operations  ou  the  terms  of  1  per  cent,  commission  and  5  per  cent, 
interest  ?  or,  was  there  to  be  one  law  for  the  United  States  and  another 
for  the  confederates  ?  Her  Majesty's  government  did  not  thuik  so,  and 
Great  Britain  remained  an  arsenal  fbr  the  latter  as  well  as  for  the  former. 

Next  as  to  Great  Britain  having  been,  as  it  is  said,  "the  navy -yard 
of  the  insurgents." 

It  was,  of  coni'se,  impossible  to  prevent  the  confederate  government, 
Ehiwotoiniiitinim  reduced  to  desperate  straits  by  the  blockade,  and  in  want  of 
Gra.iii.jun.  ships  of  war,  from  resorting  to  the  ship-builders'  yards  of 
Great  Britain.  It  was  imiKissible  to  prevent  the  ship -builders,  who 
looked  upon  the  furnishing  of  such  vessels  as  purely  commercial  trans- 
actions-^theMessrs- Laird  who  built  the  ilabama  having  been  perfectly 
willing,  as  api)ears  from  their  correspondence  with  a  Mr.  Howard,  who 
professed  to  have  authority  to  enter  into  a  contract] with  them,  to  build 

'  Bntisli  Counter  Case,  pp.  53-^4 ;  British  Apiieiidis,  vol,  vi,  pp.  153-liiO,  173,  188- 
193. 
''British  Appendix,  vol.  vi,  p.  154. 
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vessels  for  the  Federal  Government,  to  supply  ships  to  the  latter  as  well 
as  to  the  insurgents — and  who  appear  to  have  thonght  that,  so  long  as 
the  ships  were  not  armed  in  British  waters,  sach  transaction  would  not 
be  within  the  tbreign-enlistment  act — from  entering  into  sneh  contracts. 
All  the  government  could  do  was  to  use  reasonable  care  to  see  that  the 
act  was  not  violated. 

Two  vessels  of  war,  and  two  only,  the  Florida  and  the  Alabama, 
equipped  in  British  waters,  found  their  way  into  the  hands  of  the  eon- 
federates.  Whether,  in  respect  of  them,  the  British  authorities  were 
wanting  in  due  diligence,  will  he  matter  for  future  consideration,  when 
these  vessels  come  specifically  under  review.  The  most  nnjnstiliable 
charge  that  the  government  were  willfully  wanting  in  the  discharge  of 
tlieir  duty  from  motives  of  partiality  has,  I  hope,  been  already  di8|x>sed 
of  Every  other  vessel  built  or  equipped  in  British  waters  for  the  war 
service  of  the  confederate  government  was  prevented  by  the  s.ei»  ..ten  i?  n^ 
act  of  the  British  government  from  coming  into  their  hands.  Br.iisuoo.«T.ms«.. 
Immediate  and  untiring  attention  was  paid  to  the  frequent  applications 
of  Mr.  Adams,  which  for  the  most  part  turned  out  to  have  proceeded 
on  erroneous  information.  It  may  have  been  that,  in  the  cases  of  the 
Florida  and  the  Alabama,  the  local  officers  may  have  been  somewhat 
too  much  disposed  to  leave  it  to  the  United  States  officers  to  make  out 
the  case  against  the  vessels.  But  sueb,  as  we  have  seen,  had  been  the 
traditional  view  of  the  matter,  not  only  in  England  but  in  the  United 
States.  These  officers  may  have  attached  too  much  importance  to  the 
fact  that  the  vessels,  though  equipped  for  receiving  arms,  were  not  actu- 
ally armed  before  leaving  the  port.  In  that  they  only  shared  the  opinion 
of  two  distinguished  judges  in  the  court  of  exchequer.  But  when  the 
authorities  had  become  thoroughly  alive  to  what  was  going  on,  no  ves- 
sel of  war  to  which  the  notice  of  the  Government  was  called,  and  which 
proved  to  be  intended  for  war,  was  suftered  to  escape.  An  ennmeration 
of  the  instances  on  which  inquiry  was  instituted  by  Her  Majesty's  gov- 
ernment, with  the  results,  will  set  this  part  of  the  case  in  its  true  light, 
and  show  the  flagrant  injustice  of  the  wholesale  accusations  which  have 
been  so  unwarrantably  made. 

The  first  case  in  which  a  representation  was  made  by  Mr.  Adams  as 
to  a  vessel  supposed  to  be  fitting  out  in  England  for  warlike 
purposes  against  the  United  States,  in  violation  of  the  for-  ti,b cern^ji 
eign  enlistment  act,  was  that  of  the  Bermuda.  Mr.  Adams's  letter  was 
dated  the  15th  of  August,  1861.  The  principal  grounds  of  suspicion  al- 
leged against  the  vessel  were  that  she  was  "ostensibly  owned  by  the 
commercial  house  of  Fraser,  Trenholm  &  Co.,  of  Liverpool,  well  known 
to  consist  in  part  of  Americans,  in  sympathy  with  the  insurgents  in  the 
United  States;"  that  she  was  armed  with  guns,  and  had  .been  for  some 
time  taking  in  crates,  cases,  and  barrels,  believed  to  contain  arms  and 
ammunition  of  all  kinds  ordinarily  used  in  carrying  on  war.  Mr.  Adams 
continues : 

This  cargo  is  uominaUy  entered  as  destined  to  Havana,  in  the  island  of  Cnba,  but  her 
ariiianieut  and  cargo  are  of  aueh  a  uature  as  to  reader  it  morally  certain  that  the  mer- 
chanta  who  claim  to  be  the  0™!!*!*  can  have  no  intention  of  dispatching  her  on  any 
errand  of  mercy  or  of  peace. 

1  am  iuformed  that  tLls  Tesscl  will  sail  in  a  day  or  tvro ;  I  therefore  feel  nnder  the 
highest  obligation  tosubinit  the  information  I  have  obtained  as  the  groiiodforapplica- 
tiiin  for  a  prompt  and  effective  investiEation  of  the  truth  of  the  legations  while 
there  is  time.  Sot  doabtin^  the  earnest  disposition  of  Her  Majesty's  government  faitll- 
foUy  to  adhere  to  tUe  principles  of  neutrality  to  which  it  has  pletlged  itself,  I  ask,  ob 
the  part  of  the  United  States,  for  no  more  than  a  simple  enforcement  of  the  law,  in 
eaae  it  shall  appear  that  evil-minded  persons  are  seeking  to  set  it  at  naught.' 


'  British  Appendis,  vol.  ii,  p.  133. 
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Mr.  Adams,  it  would  seem,  entertained  iioue  of  those  notions  of  the 
duty  01-  tbe  uecesaity  of  having  recourse  to  prerogative  force  in  order 
efftciently  to  observe  tlie  obligations  of  neutrality,  of  which  vre  hear  so 
much  iu  the  argument  of  the  United  States. 

Inquiry  was  at  ouce  made  by  the  government.  The  collector  of  cus- 
toms at  West  Hartlepool,  where  the  vessel  was,  reported  the  next  ilay 
as  follows : 

Finding,  from  a  commniiioatimi  which  I  hail  seen  from  the  American  eonsul  at  Leeds 
to  his  broker  here,  that  tlie  steamer  iu  qiieBtion  was  snapeotcd  to  be  littiuff  ont  at  tiiis 
port  for  the  purpose  of  being  used  as  a  privateertbr  tlie  Coafederato  States,  I  hove  l>een. 
keeping  an  eja  on  her,  bat  I  see  uothiuji  to  indicate  siicli  to  be  her  object,  citlier  as 
regards  her  external  eq^nipments,  or  the  uuaracter  of  her  crew,  or  anjthiug  in  lier  case 
more  than  nsaal  to  gire  ground  fai  remark,  unless  it  be  the  circnmst^iice  that  a  large 
portion  of  her  cargo  consists  of  arms  aud  ammuniLiou ;  and  it  is  possible  that,  althongh 
the  destination  of  tlie  ressel  ostensibly  is  Havana,  it  niaj  be  the  design  eveutui^ly  to 
rnn  some  if  not  tUe  whole  of  tiie  goods  on  board  iuto  the  States  referred  to.^ 

The  rest  of  the  information  collected  pointed  to  a  similar  conclusion, 
and  Mr.  Adams  was  accordingly  informed,  ou  the  advice  of  the  attorney- 
general,  that  the  vessel  did  not  come  within  the  terms  of  the  foreign- 
enlistment  act,  {to  which,  in  his  letter,  he  had  referred,)  and  that  there 
was  no  ground  for  any  interference  with  the  clearance  or  departure. 
"  The  Bermuda  turned  out,  in  fact,  to  be  a  blockade-runner.  She  sailed 
from  Liverpool  with  cargo  for  Savannah,  and  succeeded  in  entering  that 
port  and  returning  to  Ijiverpool.  On  her  second  voyage  she  was  cap- 
tured by  a  United  States  ship,  and  condemned  as  prize. 

The  next  eases  in  order  of  time  to  which  Mr.  Adams  called  the  atten- 
tion of  the  British  government  were  those  of  the  Oreto  or  Florida, 
and  of  the  Alabama,  originally  known  as  No.  290.  As  I  shall  have  to 
enter  in  detail  into  the  facts  connected  with  these  vessels  further  ou, 
I  will  uot  here  allude  to  them  more  particularly. 

Ou  the  10th  January,  1863,  Mr.  Adams  made  a  representation  to  Earl 
Thsceori.™.  Kussell  respectlug  the  GeorgiaDa,aves8eibuiltatGlasgow, 
""""■  and  then  fitting  out  at  Liverpool,  which  he  stated  he  "  had 
reason  to  believe  was  intended  to  pursue  a  similar  course  with  that  for- 
merly called  No.  290 — to  wit,  the  destruction  of  the  commerce  of  the 
TJuited  states."  Mr.  Adams  inclosed  a  letter  from  the  United  States 
consul  in  London,  "  giving,"  as  he  said,  the  "  particulars  based  upon 
credible  information  received  by  him,  the  authority  for  which  it  is  not 
in  his  power  to  disclose,"  and  he  thus  concludes  his  letter : 

I  therefore  solicit  the  interposition  of  Her  Mnjesty's  government,  at  least  so  far  as 
to  enable  me  to  procure  further  evidence  toest:tblish  tiie  proof  of  the  allesjations  here 
made  in  season  tor  the  prevention  of  this  uefarioua  enterprise.^ 

Lord  Russell  informed  Mr.  Adams  ou  the  following  day,  the  17th, 
that  he  had  communicated  copies  of  his  letter  and  its  inelosure  to  the 
board  of  treasury  and  to  the  secretary  of  state  for  the  home  depart- 
ment without  delay,  and  had  requested  that  orders  might  he  seat  by 
telegraph  to  the  proiwr  authorities  at  Liverpool,  enjoining  them  to  take 
such  steps  in  the  matter  as  might  legally  be  taken.    He  added : 

I  think  it  right,  however,  to  observe  that  Her  Majesty's  government  cannot  be  an- 
swerable for  any  difficulty  which  may  bo  experienced  in  carrying  out  those  orders,  in 
consequence  of  the  evidence  on  whieh  the  statement  of  the  United  States  consul  is 
made  being  withheld  from  them.' 

Inquiries  were  accordingly  made,  both  by  the  customs  officers  and  by 
the  detective  police  at  Liverpool,  but  it  was  found  that  the  vessel  was 
not  iu  any  way  adapted  for  warlike  purposes,  and  that  from  the  uature 
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of  her  bnild,  lier  cargo,  and  other  attendant  cireii instances,  she  seemed 
to  be  intended  to  run  the  blockade ;  and  siicli,  in  fact,  proved  to  be  the 
<!ase. 

On  the  21st  of  March,  1863,  Lord  Rnasell  wrote  to  Mr.  Adams  "with 
reference  to  a  report  that  vessels  of  war  were  being  built  ^  ^  ^^ 
at  Glasgow  for  the  ao-styled  Confederate  States;  that  it  ="""'*""«'"■ 
appeared  from  intbrraatiou  collected  by  the  commissioner  of  customs 
tliat  there  were  only  two  large  steamei-sin  course  of  tonstrnction  at  the 
yard  of  Messrs.  Tliompsou  &  Co.;  that  one  of  them  had  the  appeai-ance 
of  beiug  constructed  to  receive  armor-plates,  but  that  the  bottom  was 
not  more  than  half  plated,  aud  that  the  planking  of  her  toii-sides  had 
only  just  commenced."  The  other,  Lord  Enssell  wrote,  was  a  screw- 
steamer  intended  to  be  employed  in  the  Mediterranean  trade,  but 
neither  of  these  vessels  could  be  completed  for  several  months.^ 

In  forwarding  this  letter  to  Mr.  Seward,  Mr.  Adams  stated : 

It  18  proper  to  mention  that  the  iiivestigatiou  appears  to  have  beeu  initiated  Tiy  his 
lordship  uiHin  Information  not  fiirnishetl  from  this  legation,  and  that  Lord  Kussell's 
toiiimiiuicatiou  to  me  was  perfectly  sjioiitaneons.^ 

Mr,  Adams's  letter  of  acknowledgment  to  Earl  Bussell  is  as  follows: 

Mr  Lord:  I  had  the  honor  to  receive  your  lordship's  note  of  tiie  21st  instant,  ap- 
prising nie  of  the  preparations  malting  in  the  yard  of  Messrs.  TJiompson  &  Co.  of  n 
vessel  evidently  constructed  for  hostile  purposes. 

Information  of  the  same  nature  received  from  other  aonrces  has  led  nie  to  a  belief 
tliat  this  la  one  of  a  nuniher  intended  to  carry  on  the  piratical  species  of  warfare  pr.ic- 
ticed  by  the  iiiaurgeuta  against  the  commeroo  of  the  United  States,  in  acoordance  with 
the  plans  laid  down  in  the  intercepted  correspondence  which  I  had  the  honor  some 
tiu)B  since  to  lay  before  you.  It  is  a  source  of  much  gratification  to  me  to  learn  that 
this  proceeding  is  exciting  the  attention  of  Her  Majesty's  government.'' 

The  intercepted  correspondence  alluded  to  by  Mr.  Adams  had  been 
forwarded  by  him  to  "Earl  Unssell  on  the  9th  of  February,  1S63.*  It 
related  to  arrangements  for  the  issue  of  a  loan  in  England,  on  account 
of  the  confederate  government,  for  the  export  of  munitions  of  war  to 
the  Confederate  States,  and  also  to  a  supposed  contract  made  by  the 
confederate  navy  department  with  a  Mr.  Sanders,  for  the  construction 
in  England  of  six  iron-clad  steamers,  combining  the  capacities  of  freight- 
ing and  fighting  ships,  iu  a  manner  which  coidd  enable  them  to  force 
the  blockade.  A  correspondence  ensued  in  which  Lord  Kussell  denied 
that  the  papers  proved  any  overt  acts  against  the  law  which  warranted 
a  criminal  prosecution  of  the  parties  concerned.  He  added,  however, 
in  a  note  of  the  2d  of  April,  1863,  that— 

In  viewof  the  statements  contained  in  the  intercepted  correspondence,  Her  Majesty's 
government  have  renewed  the  instructions  already  given  to  the  custom-house  authoii- 
tiea  of  the  several  British  porta  where  ships  of  war  may  be  constructed,  and  by  the 
secretary  of  state  for  tlie  home  department  to  various  authorities  with  whom  he  is  in 
commanication,  to  endeavor  to  discover  and  obtain  legal  evidence  of  any  violation  of 
the  foreign-enlistment  act  with  a  view  to  the  strict  entiircemeut  of  that  statute  wlien- 
ever  it  can  be  readily  shown  to  be  inlringed,  and  Her  Majesty's  government  would  be 
obliged  to  you  to  communicate  to  them,  or  to  the  local  aiithoritiesat  the  several  ports, 
any  evidence  of  illegal  acts  which  may  from  time  to  time  became  known  to  you.^ 

On  the  26th  of  March,  1863,  Mr.  Adams  wrote  to  Earl  Eussell,  for- 
warding an  extract  of  a  letter  from  Mr.  Dudley,  the  United    ^r  Ph^m™  «nd 
States  consul  at  Liverpool,  on  the  subject  of  two  vessels,  ^''"•'•""■ 
the  Phantom  and  the  Southerner,  which  the  consul  believed  to  be  in- 
tended for  confederate  cruisers.'^    The  principal  reason  for  Mr.  I)nd- 
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ley's  suspicions  seems  to  have  been  the  conDeetion  of  the  firms  of  Fra- 
ser,  Treiiholm  &  Co.,  and  Fawcett,  Preston  &  Co.,  with  these  vessels. 
He  says  at  the  end  of  the  letter;  "  I  suppose  it  will  be  impossible  for 
me  to  obtain  legal  evidence  against  these  two  vessels,  and  uothing  short 
of  this  will  satisfy  this  government."  Even  of  the  information  fur- 
nished by  Mr.  Dudley,  part — namely,  that  the  last-named  of  these  two 
vessels,  the  Southeruer,  had  arrived  at  Liverpool — was  erroneous,  and 
was  corrected  by  Mr.  Adams  in  his  note,  according  to  later  advices 
received  from  Liverpool. 

Mr.  Adams  was  informed  on  the  following  day  that  immediate  inquiry 
would  be  made  on  the  subject,  and  inquiries  were  accordingly  at  once 
made,  as  in  the  case  of  the  Georgiana,  both  through  the  customs  au- 
thorities at  Liverpool  and  hy  means  of  detective  police  officers,  as  to 
these  two  vessels.  They  failed  to  produce  any  evidence  against  them, 
and  indeed  one  of  them  turned  out  to  be  a  bloekade-ruuner,  an<l  the 
other  was  afterwards  engaged  in  trade  in  the  Mediterranean.  In  ac- 
knowledgment of  the  steps  which  had  been  taken,  Mr.  Adams  wrote  as 
foUows  to  Earl  Kussell  on  the  6th  of  April,  1863 : 

It  is  a  aontce  uf  f^ieat  satisfaction  to  me  to  recot^nize  the  readiueBS  nliioli  Her  Maj- 
esty's govermuent  baa  thns  manifesteit  to  make  the  investigations  desired,  as  well  an 
*n  .«>«a,„^ +I.I.  ■.=°"T.o.....)aof  itsdef^riiiiuatiou  to  maintain  a  close  observation  of  future 


inovementa  of  an  unnsunl  character  that  justify  snepiciouB  of  any  evil  intent.' 

On  the  28th  March,  1863,  Mr.  Dudley,  the  United  States  consul  at 
TT,f  iicM=jnL  Liverpool,  wrote  to  the  collector  of  customs  at  that  port,  for- 
warding six  depositions  relative  to  a  vessel  called  the  Alexandra,  and 
applying  for  her  seizure.  Copies  of  these  depositions  were  also  for- 
warded to  Earl  Russell,  by  Mr.  Adams,  on  the  31st  of  March ;  and  after 
further  inquiry  by  the  authorities,  the  ship  was  seized  on  tlie  5th  of 
April.  Mr.  Adams,  being  informed  of  this  step,  wrote  on  the  Cth  of 
April  to  Earl  Kussell  to  express  his  "  lively  satisfaction.'^ 

The  history  of  this  vessel  is  well  known.  The  proceedings  which 
were  instituted  by  the  government  in  the  proper  court,  failed,  under  the 
direction  of  the  lord  chief  baron  to  the  jury  that,  to  establish  the  in- 
tention that  the  vessel  had  been  equipped  for  the  purpose  of  war,  it  was 
necessary  that  she  should  have  been  armed,  as  well  as  fitted  for  the 
reception  of  guns.  The  jury  having  given  a  verdict  against  the  Crown, 
the  application  to  the  court  of  exchequer  for  a  new  trial,  on  the  ground 
of  misdirection  of  the  judge  in  so  directing  the  jary,  failed  by  reason 
of  the  judges  of  that  court  being  equally  divided  in  opiidon.  Writing 
to  Mr.  Adams  after  the  verdict  had  been  given,  Mr.  Seward  says  i 

Ton  are  auttorized  and  espeotf  d  to  aasnre  Earl  Kussell  that  this  Governnieut  is  en- 
tirely satislied  that  Her  Majesty's  fjroverument  have  uundiicted  the  proceedings  in  tliiit 
case  viith  perfect  good  faith  and  lienor,  and  tliat  they  are  well  disposed  to  pveveiit  tijo 
fitting  out  of  armed  vessels  in  British  ports  to  depredate  npou  Auietieau  cuninieice 
and  to  make  war  against  the  United  States. 

This  Government  is  satisfied  that  the  law-officers  of  the  Crown  have  performed  their 
duties  in  regard  to  the  case  of  the  Alexandra  with  u  shicere  i-onviciiou  of  the  ade- 
quacy of  tJie  law  of  Great  Britain,  and  a  sincere  desire  to  give  it  etteot.^ 

An  appeal  was  made  to  the  court  of  exchequer  chamber,  but  it 
turned  out  tliat,  owing  to  an  omission  in  the  act  constituting  the  latter, 
no  provision  had  been  made  for  su<;h  a  case. 

After  a  detention  of  a  year,  2>ending  the  trial  and  appeal,  the  Alex- 
andra was  liberated. 
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She  went  flrst  to  Bermuda,  then  to  Halifax,  anil  from  thence  to  Nas- 
Baii,  where,  after  repeated  investigations,  she  was  again  seized,  iu  De- 
ceuiber,  1864,"  on  a  fresh  charge  of  an  intention  to  employ  her  as  a  ship 
of  war  in  the  confederate  service,  and  though  the  proceedings  in  the 
\ice- admiralty  conrt  there  ended  in  an  acquittal,  the  decision  did  not 
take  place  till  the  end  of  May,  1865,  when  the  civil  war  was  at  aw  end, 
The  costs  and  damages  incurred  by  the  government  on  account  of  the 
two  seizures  amounted  to  over  £i,000. 

On  the  Gth  of  April,  X863,  a  dispatch  was  received  from  the  British 
consul  at  New  York,  in  which  allusion  was  made  to  a  report  thb  souih  omnm. 
which  bad  appeared  iu  the  newspapers  of  that  city,  that  the  Ueorgiana, 
which,  as  I  have  alreaily  said,  was  no  more  than  a  blockade-runner,  and 
which  is  so  denominated  in  the  United  States  Documents,'  was  intended 
to  be  armed  as  a  confederate  cruiser,  and  that  a  similar  vessel,  called 
the  South  Carolina,  was  building  in  the  Clyde.  The  matter  was  referred 
to  the  commissioners  of  customs,  and  the  latter  reported,  on  the  13th 
of  April,  as  follows : 

On  the  receipt  of  tlie  said  letter,  we  referred  the  same  to  our  collector  at  Glasgow 
for  his  inquiry  respectiuB  tlie  South  Ciiroliua ;  aud  it  appears  from  the  report  of  tlie 
umasiiriiig  surveyor  of  shippiDg  at  that  port,  which  has  been  forwarded  to  as  by  the 
collector,  that  there  are  alMut  lurty  ships  Duildiug  at  the  present  time  iu  the  port,  and 
it  may  be  iot«iided  t«  give  one  of  them  that  name ;  that  the  only  ship  appareutly  de- 
signed for  a  shiii  of  ^rar  is  the  one  building  in  the  yard  of  Messrs.  Thouiaou,  referred 
Co  in  onr  report  to  your  lordships  of  the  11th  ultimo,  and  that  she  is  still  in  a  very  un- 
hiiished  state.  The  measuring  surveyor  adds  tliat  he  is  ^iviuj;  his  closest  attention  to 
this  vessel,  and  will  take  care  to  heep  the  oolleotor  fully  lufornied  of  her  progress  from 

A  report  having  appeared  in  the  "Daily  Jiews,"  on  the  17th  of 
IVIareh,  1863,  that  the  Gibraltar,  which,  after  acting  as  a  p,,,  a.b,«i,>r ,., 
confederate  ship  of  war  under  the  name  of  the  Sumter,  had  ^'""'" 
been  sold  to  private  owners,  and  had  arrived  at  Liverpool  in  the  previ- 
ous month,  was  fitting  out  at  Birkenhead  as  a  vessel  of  war,  Lord  JBus- 
sell  at  once  requested  that  inquiries  might  be  made  on  the  subject,  and 
coinmuiiicatetl  the  result  to  Mr.  Adams.  I  shall  have  subsequently  to 
go  fully  into  the  ease  of  this  vessel  also,  which  was  an  object  of  con- 
stant vigilance  during  her  stay  at  Liverpool,  and  which  was  not  per- 
mitted to  leave  until  the  authorities  were  satisfied  that  there  was  no 
intention  of  again  equipping  her  as  a  confederate  cruiser. 

On  the  7th  ot  July,  1863,  Mr,  Dudley  forwarded  to  the  collector  of 
customs  at  Liverpool  several  depositions  relative  to  two  iron- ,  „„„H;iaiu  at  liir 
clad  steamships  building  in  Messrs.  Lairds'  yard  at  Birken-  ""'"'"^■ 
head,  wliich  were  alleged  to  be  intended  for  the  service  of  the  Confed- 
erate States,  one  only  of  which  had  at  the  time  been  launched,  the  other 
being  still  in  process  of  construction.  Bepresentations  were  also  made 
on  the  suliject  by  Mr.  Adams,  and  a  lengthened  correspondence  ensued, 
A  strict  watch  was  from  the  first  kept  upon  the  vessels,  and  inquiries 
made  as  to  their  character  and  destination.  It  was  at  first  re- 
ported that  they  were  built  for  the  government  of  France,  Subsequently 
they  were  claimed  by  a  M.  Bravay,  of  Paris,  who  produced  a  legal  in- 
strument, from  which  it  appeared  tliat  the  vessels  had,  in  fact,  been  built 
to  the  order  of  Captain  Bullock,  (the  confederate  agent  who  had  been 
instrumental  iu  obtaining  the  Florida  and  Alabama  for  the  confederate 
j^oveniment,)  but  that  Bullock  had  transferred  his  interest  in  them  to  ■ 
Bravay.    M.  Bravay  stated  that  he  had  purchased  them  for  the  Viceroy 
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of  Egypt;  but  the  Viceroy,  011  inquiry,  disclaimed  any  intention  of  ac- 
quiring tbein. 

Oil  the  0th  of  September,  1863,  a  letter  was  addressed  to  the  build- 
ers, Messrs.  Laird,  infonninji;  theui  that  the  government  could  not  per- 
mit the  vessels  to  leave  the  Mersey  until  satisfactory  evidence  could  be 
givettof  their  destination,  or  until  the  inquiries  then  beiug  prosecuted 
on  the  subject  should  he  brought  to  a  conclusion  ;  and,  on  the  9th  of 
October  following,  both  vessels  were  seized  and  giveu  over  into  tiie  care 
of  the  captain  of  Her  Majesty's  ship  Majestic,  then  stationed  at  Liver- 
pool. A  commission  was  sent  to  Egypt  for  the  purpose  of  procuring 
evidence  with  a  view  to  their  condemnation,  but  the  result  appearing 
doubtful,  it  was  decided  by  the  government  to  purchase  them,  though 
it  was  not  in  want  of  them,  rather  than  run  the  risk  of  their  passing 
directly  or  indirectly  into  the  hands  of  a  belligerent.  They  were  accord- 
ingly-purchased in  May,  1S64,  for  the  sum  of  £320,000.^ 

Mention  has  already  been  made  of  the  inquiries  institntert  by  the 
Ti,tcmfun<..p.jn-goveriiment  as  to  vessels  supposed  to  be  building  for  the 
«"'■  Confederate  States  at  Glasgow.    On  tlie  17th  of  October, 

18C3,  Mr.  Adams  wrote  to  Earl  Eussell,  stating  that,  in  additiou  to  a 
tbrmidable  steam-ram  in  process  of  construction  at  that  port,  there  was 
also  another  steamer  ready  to  be  laouched,  called  the  (Jauton,  having 
all  the  characteristics  of  a  war-vessel,  which  was  about  to  be  fitted  out 
and  dispatched  with  the  same  intent  from  the  same  place.  Mr.  Adams 
inclosed  some  extracts  from  a  letter  from  the  United  States  consul  at 
Glasgow,  who,  he  said,  entertained'  no  doubt  as  to  the  destination  of  the 
vessel,  although,  from  the  secrecy  used  in  the  process  of  construction 
and  preparation,  he  had  been  alow  in  gaining  evidence  on  which  to  base 
a  representation.^ 

Directions  were  at  once  given  to  the  proper  authorities  to  make  in- 
quiries and  to  take  any  measures  which  might  legidly  be  possible.  The 
investigations  remained  for  some  time  without  any  definite  result.  The 
vessel  was  carefully  examined.  It  appeared  that  though  in  course  of 
being  fitted  as  a  passenger-ship,  she  possessed  some  peculiarities  of 
construction  which  rendered  her  capable  of  being  converted  into  a  ves- 
sel serviceable  for  warlike  use.  The  builders,  however,  and  the  firm 
through  whom  she  had  been  contracted  for,  disclaime<l  any  knowledge 
of  such  an  intention,  and  declared  their  belief  that  she  was  intended 
for  the  merchant  service.  The  evidence  as  to  her  being  intended  for 
the  confederate  service,  which  was  supplied  by  the  United  States  con- 
sul, did  not  go  beyond  vague  rumor  and  hearsay. 

The  vessel  was  launched  on  the  21)th  of  October,  1863.  On  the  16th 
of  Sovember  the  collector  of  customs  at  Glasgow  reported  that,  as  she 
was  being  rapidly  got  ready  for  sea,  he  had  arranged  with  the  captain 
of  Her  Majesty's  sliip  Hogue,  then  stationed  in  the  Clyde,  to  prevent 
the  possibility  of  a  departure  pending  the  decision  of  the  authorities  ;* 
and  a  week  later  a  gun-boat  was  moored  alongside  of  her  to  prevent  any 
chance  of  her  leaving  surreptitiously.* 

By  the  end  of  November,  the  inquiries  of  the  Government  led  to  the 
production  of  evidence  showing  who  were  the  real  owners  of  the 
vessel,  and  that  they  had  contracted  to  sell  her  to  one  Sinclair,  calling 
himself  a  citizen  of  the  Confederate  States.  A  letter  from  Sinclair  was 
produced,  dated  in  the  previous  September,  in  which  he  said  that  "  the 

1  British  Appendix,  vol.  it,  pp.  457-459. 
'  Ibid.,  p.  4(i7, 
sibid.,  p.  499. 
'  Ibid.,  p.  503. 
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ileteriuiuatiou  of  tlie  goveriimeut  to  prev«i(t  the  saiiing  of  au.v  vesse 
tliat  migbt  be  suspected  of  being  the  property  of  a  citizen  of  the  Con- 
federate States  was  made  so  manifest,  that  lie  had  concluded  it  would 
be  better  for  him  to  endeavor  to  close  the  contract  and  g-o  where  he 
could  Lave  more  liberal  action  f  and  it  appeared  from  the  farther  cor- 
lespondouce  tliat  he  had  agreed  to  do  this,  even  on  condition  of  forfeit- 
ing the  cotton-certiiicates  which  he  had  already  deposited  as  security. 

The  Pampero  was  seized  on  the  10th  of  December,  and  legal  proceed- 
ings were  instituted,  a  verdict  was  entered  against  her  by  default,  aud 
she  remaiued  under  seizure  luitil  some  montlis  after  the  termination  of 
the  civil  war. 

As  regards  the  other  vessel  building  in  Messrs.  Thom]»son's  yard  at 
Glasgow,  on  which  the  authorities,  as  has  been  mentioned,     ,„„„L,|  „„.,  .,, 
were  keeping  watch,  Mr,  Adams,  writing  respecting  the  '"*'"'■ 
•^oizuTO  of  the  Pampero,  reports  as  foUowB,  (January  US,  lS6i;) 

One  ^ood  effect  of  tlicae  varions. proceedings  Las  been  to  removo  all  furtlier  anxiety 
respecting  the  dcstiiiation  of  the  ftiriniUable  U'Oli-olad  ram  in  process  of  const  met  ion  at 
rlie  same  place.  That  sLe  -was  ordered  in  the  first  instance  by  the  rebcLs,  I  have  no 
manner  of  donbt;  she  has  now  heuii  pnrcliased  by  the  Danisli  govfvnment,  as  I  learn 
tiom  the  Minister,  SI.  de  Billc- 

In  Septembei',  18C3,  an  old  gun-boat  named  the  Viet«r,  being  con- 
sidered as  rotten  and  uu serviceable,  was  sold  by  the  British 

government  to  ft  private  Arm.    The  firm"  having  afterwartl  """' ""'"""'''■ 

applied  for  the  masts  and  sails  of  the  vessel,  the  question  of  granting 
the  application  was  referred  to  Earl  Eussell,  who  advised,  as  a  measure 
of  precaution,  that  the  mnsts  and  sails  should  for  the  present  be  re- 
served,^ On  the  L'ith  Soveniber,  I8C3j  she  suddenly  left  Sheerness,  where 
she  was  being  prepared  for  sea,  at  midnight,  and  crossed  over  to  Calais.* 
She  was  still  in  a  condition  quite  unfit  to  go  to  sea,  her  rigging  being 
incomplete  and  her  crew  deficient.  At  Calais  her  commander  declared 
her  to  be  a  confederate  vessel  of  war,  though  she  was  neither  equipped, 
iniinued,  nor  armed.  She  was  allowed  to  remain,  and  to  make  such 
rojiairs  as  were  necessary  to  render  her  seaworthy,  but  the  precautions 
tiiken  by  the  authorities  to  prevent  her  being  made  more  serviceable  for 
warlike  purposes  rendered  her  practically  useless  for  the  contfederate 
.service.  It  having  been  discovered  that  large  additions  had  been  made 
to  her  crew,  the  French  government  refused  to  iiennit  her  departure, 
and  she  was  eventually  abandoned  by  her  offieera.^ 

"  Contrast,  again,"  says  the  Case  ot  the  United  States  triumphantly, 
"  the  course  of  the  French  government  with  that  of  the  British  govern- 
ment in  like  cases.  What  vessel  bearing  a  commission  was  ever  dis- 
turbed by  a  British  gon-boat,  no  matter  how  flagrant  might  have  been 
her  violations  of  British  sovereignty  V  Had  those  who  ask  this  ques- 
tion tijrgotteu  the  case  of  a  certiiin  vessel  called  the  Canton,  or  Pam- 
pero, which  was  served  exactly  in  the  same  manner,  having  first  had  a 
gunboat  placed  alongside  of  her  and  having  been  afterward  seized  I 

No  information  had  been  received  by  the  government  tending  to 
throw  any  saspieiou  on  the  Victor  before  her  departure.  Evidence 
having  subsequently  been  furnished  by  Mr,  Adams  to  Lord  Euasell 
tending  to  implicate  various  persons  in  the  fitting-out  of  this  vessel  and 
the  obtaining  a  crew  for  her,  prosecutions  were  instituted  against  such 

'  Itritish  Appendix,  vol.  ii,  p.  511. 

-  United  States  Docmnenta,  vol.  ii,  p.  saTi. 

-'llritish  Appendix,  vol.  ii,  p.  Clii. 

'Ibid., p.  619. 
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of  tbeni  iis  seemed  to  luive  roiidered  tliemselves  tiabie  to  puuisliuient, 
and  several  of  them  wpre  convicted  or  pleaded  gnilty.  Among  others, 
proceedings  were  taken  against  Mr.  Bumble,  an  ofiicei'  in  the  goveni- 
ment  dock-yard  at  Sheeiness,  and,  though  he  was  acquitted,  the  govern- 
ment marked  their  displeasure  at  Lis  conduct  by  dismissing  Lim  from 
his  appointment  and  placing  him  upon  lialf-pay,  as  an  ofltieer  in  whom 
they  could  no  longer  put  any  eonfldence.^ 

In  consequence  of  the  events  connected  with  the  llappahaunock,  the 
Britisli  government  at  once  gave  orders  that  no  more  ships  should  be 
sold  out  of  the  navy  during  the  continuance  of  the  war. 

An  advantageous  offer  having  been  made  to  the  admiralty,  in  Decem- 
ber, 18C3,  for  two  vessels  (the  lleynard  and  Alacrity)  which  it  was 
thought  desirable  to  dispose  of,  the  matter  was  referred  to  Earl  Hus- 
sell,  who  gave  as  his  opinion  that  "  it  would  be  much  better  at  the 
present  time  not  to  sell  any  vessels  to  private  firms,  as  it  is  impossible  to 
obtain  any  sufficient  assurance  in  regard  to  what  may  be  done  with 
vessels  when  sold  out  of  the  navy,"^ 

It  was  also  thought  right  to  beep  careful  watch  on  another  vessel,  the 
iVmphioii,  which  had  already  been  sold  to  a  private  ttrm, 

"^*'"" ■  and  the  police  autlioritios  were  directed  to  make  inquiries 

on  the  subject  in  January,  1864."  The  vessel  was  at  that  time  lying 
dismantled  and  dismasted.  In  March  following  Mr.  Adams  wrote  to 
call  Lord  Kussell's  attention  to  the  subject,  au(l  a  constant  watch  wan 
kept  on  her  by  the  police.  She  seems  to  have  been  in  a  state  quite  un- 
fitted for  war  purposes,  and  her  destination  was  stated  to  be  Copenha- 
gen. She  was  eventually  stranded  on  the  British  coast  a  few  months 
later,  and  broken  up.* 

On  the  1st  April,  18C4,  the  suspicious  of  the  customs  collector  at 
Glasgow  having  been  excited  by  certain  peculiarities  of  con- 
rLfiHn"k.  structiou  in  a  vessel  recently  bnilt  at  Renfrew,  and  named 

the  Hawk,  he  referred  the  matter  to  the  authorities  in  London.  Pend- 
ing their  decision  he  refused  the  application  made  for  a  pass  to  enable 
ber  to  leave  for  the  latter  port."  On  the  ICth  of  the  same  month  Mr. 
Adams  addressed  a  representation  to  Lord  Bussell  on  the  same  subject. 
The  Hawk  shortly  afterward  left  for  London,  as  was  at  flrst  believed, 
without  a  clearance,  and  the  owner  was  called  upon  for  explanations. 
The  vessel  was  also  subjected  to  strict  examination  by  the  police  and 
customs  authorities.  The  explanations  of  the  owner  proving  satisfac- 
tory, and  DO  evidence  appearing  to  justify  further  measures,  she  was 
allowed  to  depart — went  to  the  West  Indies,  and  returned,  and  was 
never  employed  for  any  warlike  purpose. 

Four  other  vessels  formed  the  subject  of  representations  by  Mr. 

niB*j..,iteH«-  Adams  at  the  commencement  of  the  year  1865 — the  Ajax, 
tK'iiuSt'A'n'"^:  the  Hercules,  the  Virginia,  and  the  Louisa  Ann  Fanny.  Aa 
"■  to  the  first  of  these  vessels,  investigations  had  already  been 

made  by  the  customs  authorities  at  Dublin,  while  she  was  lying  in 
Kingston  Harbor.  In  each  case  inquiries  were  made  not  only  by  the 
home  authorities,  but  by  the  governors  of  Bermuda  and  Nassau.  None 
of  the  vessels  in  question  were  ever  used  for  other  than  commercial 
purposes. 

I  have  only  further  to  mention  the  case  of  the  flotilla  of  guu-boats 

'  British.  Appendix,  vol.  ii,  p.  1374. 
'Ibi<l.,™l.  V,  p.  201. 
'Ibid.,  vol.  ii,  p.56G. 
'Ibid.,  pp.  5B8,  571,  aod  572. 
*Ibiil..  iip.r,39-54!. 
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procured  for  tbe  Oiiinese  government  by  Mr.  Lay,  wliicli  it  was  in- 
tended sIioiiM  be  manned  and  officered  by  British  . sailors  ^^^  ri„m...nc« 
iiiifler  tlie  command  of  Captain  Sherard  Owborn. 

On  the  28th  of  February,  1SC3,  a  letter  was  addressed  to  Mr.  Lay,  by 
liliirl  Itnssell's  directions,  requesting  hiin  to  give  the  particulars  of  the 
vessels  obtained  by  him  for  tliat  pnrtfose,  and  the  iuformation  given  by 
Mr.  Lay  was  commanicated  to  Mr.  Adams,  to  whom  it  was  likely  to  be 
of  service  in  distingnishing  the  vessels  really  destined  for  the  service 
of  the  Emperor  of  China  from  those  reported  to  be  so,  as  a  pretext  for 
other  pnrpoFes  connected  with  the  confederate  service. 

On  the  arrival  of  the  fleet  in  China,  a  difference  arose  with  the  Chi- 
nese government  as  to  the  terms  on  which  the  command  of  the  fleet 
should  be  held,  and  Captain  Osborn  eventually  declined  the  api)oint- 
ment. 

IJiuler  these  circumstances  the  British  minister  at  Peking  was  of 
opinion — an  opinion  which  was  shared  by  his  American  colleagnes — 
tliat  if  lh(s  fleet  was  allowed  to  remain  in  the  hands  of  the  Chinese  gov- 
eriinienl.  there  was  great  danger  of  the  vessels  being  bought  tor  em- 
jiloyment  as  confederate  cmisers.  It  was  therefore  arranged  that  Cap- 
tain Osborne  should  take  back  part  of  the  fl.eet  to  Bombay  and  part  to 
England,  and  there  dispose  of  them  for  the  Chinese  government;  and 
the  vessels  were  brought  back  accordingly. 

On  hearing  of  this  arrangement  the  British  government  gave  orders 
that  every  pi^caution  sfaonld  be  taken  to  prevent  their  passing  into  the 
bands  of  any  belligerent  power.  The  sale  of  one  of  the  vessels  at 
Bonihay  was  stopped;  hut  as  she  was  merely  iin  unarmed  dispatch- 
boat,  the  prohibition  was  subsequently  removed.  The  other  ships  were 
held  in  the  custody  of  the  goveinment,  and  the  law-otttcers  having  ad- 
vised that  the  sale  within  the  British  dominions  of  armed  ships  of  war, 
already  equipped  for  a  different  purpose,  was  not  contrary  to  the  for- 
eign-enlistment act,  the  government  determined  upon  taking  upon 
themselves  the  responsibility  of  detaining-them  unsold.  A  committee 
was  accordingly  appointed  to  assess  the  values  of  the  vessels,  and  the 
Chinese  govei'iiment  were  assured  that  tliey  should  not  ultimately  lose 
by  any  delay  in  the  sale.  Several  overtures  for  the  purchase  of  one  or 
other  of  the  ships  fell  through  in  consequence  of  the  stringent  nature 
of  the  guarantees  required  against  their  employment  by  belligerents, 
or  from  other  causes ;  and  they  were  in  consequence  not  dispose*]  of 
till  after  the  close  of  the  war.  The  delay  and  consequent  deterioration 
of  the  vessels  caused  a  loss  of  over  £100,000,  which  was  made  good  by 
the  British  government  to  that  of  China. 

It  thus  appears  that,  during  the  whole  course  of  the  civil  war,  two 
ships  only  were  built  in  Great  Britain  for,  and  actually  ^.^^^^^^^  ^^^^^^ 
employed  in,  the  service  of  the  confederates.  Four  others  """'  """ 
were  intended  to  be  built  and  equipped,  but  were  arrested  while 
in  the  o(»urse  of  construction.  Four  merchant-vessels,  though  not 
adapted  tor  warlike  purposes,  were  converted  into  vessels  of  war  by 
having  guns  put  on  board,  but  out  of  the  jurisdiction  of  the  British 
government — two  of  them  in  confederate  ports — and  this  by  reason  of 
tlie  impossibility  of  getting  ships  of  war  built,  owing  to  tbe  active  vigil- 
ance of  tbe  authorities.  And  it  is  upon  this  foundation  that  Great 
Britain  is  represented  as  having  been  "the  navy-yard  of  the  insurgent 
States,"  and  that  men  who  must  be  supposed  to  have  a  conscientious 
ajipreciation  of  what  is  just  and  right,  accuse  Earl  Kussell  and  Hct 
Majesty's  government  of  "a  consistent  course  of  partiality  toward  the 
insuigeuts,"  and  of  "a  want  of  diligenee  bordering  upon  willful  uegli" 
geiice." 
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lu  tbe  Cuitcd  States  argument  tlie  proeeediiiss  of  other  govern- 
irn,.-,(inf..i  mefts  ai-e  compared  with  those  of  Great  Britain,  to  the 
■"'°""""""'"'"-    disparagement  of  the  latter.    Thus,  of  Brazil,  it  is  said : 

Wi'  l)f  g  leave  to  refer  tliis  higli  triliuual  to  tUo  admin istrativo  regulations  of  the 
liifiziliaii  Empire  for  tbe  enforcewont  of  neutirality  iu  all  tlie  jmrts  of 
■^f'i« '  tbe  empire,  in  tbe  amplest  Mianner,  by  efficient  aotiou  on  the  pirt  of  tbi 

imperial  mioiBters,  and  of  tbe  provincial  presidents 

Iu  tbi' American  case,  and  the  documents  to  wliicli  it  refers,  tben  11  sulluiiut  liadi 
cation  of  tile  loyalty  and  efficiency  witli  wbicb  the  Urazilian  goMiuiin,nt  iimiDtailud 
its  sovereignty  against  the  ajjgressivo  efforts  of  tlie  oonfe4erates 

After  tlie  con-espondenee  which  I  have  already  instirted,  I  maj  ^a^ 
well  say  that  not  even  with  Iler  Majesty's  government  01  ofticeis  did 
the  cori-espomleuce  of  the  United  States  Government  a'isunie  so  angr\ 
a  tone  as  that  which  per\ades  the  letters  between  the  American  miui-. 
ter  and  the  Brazilian  government.' 

Portugal  is  refen'ed  to  in  the  American  argument  ni  these  terms 

A*  to  Portngul,  wo  refer  to  the  correspondence  annexed  to  tlic  Araoin-au  Conutii 
Case,  to  show  that  slio  also  never  pretended  that  liei  neutial  dutj  «  as  con 
i'.„ii,r.i.  liued  to  the  exeontion  of  the  provisions  of  lier  penal  code     febo  also  pnt 

forth  tbe  esecntive  power  of  the  Ci'own.  to  prevent,  roprtss  or  lepel  ag 
gressive  acts  of  the  confcderates  in  violation  of  her  hospitality,  01  111  derogation  ot 
Uor  sovereignty.  Nay  more,  the  government  of  Portugal,  flndiug  its  own  naval  forct 
iuadeqnate  to  prevent  the  confederates  from  abusing  the  right  ot  asylum  in  the  West 
ern  Islands,  expressly  authorized  tlio  Ainorieaii  Government  to  send  a  na\al  forcf 
thei'efoi;  the  piirposeof  defending  the  sovereignty  and  osecutiug  the  law  ot  Poitugal 

On  tnruing  to  the  docnments  referred  to,  I  find  that  Poi-tugal  did 
what,  as  a  nentral  power,  it  was  honnd-to  do,  namely,  interfere  to  pre- 
vent the  Azores  from  being  made  a  depot  of  ninnitions  of  war  or  coal 
for  the  confederate  crnisers. 

M'ith  reference  to  the  antliority  given  to  the  United  States  Govern- 
ment to  send  a  naval  force  to  the  Azores,  all  that  appears  is,  that  when 
;Mr,  Harvoy,  the  United  States  minister,  informed  the  Viscount  Sii..  da 
Bandeira,  the  minister  for  war,  then  acting  as  minister  for  foreign  affairs, 
what  was  going  on  at  the  Azores,  the  minister  said,  ''  that  the  islands 
in  question  had  been  used  and  abused  by  corsairs  and  irirates  durirfg 
centniies,  that  they  were  exposed  and  nnprofcected,  and  therefore 
might  be  so  employed  again,  and  that  the  best  plan  would  he  to  send  a 
sufticient  force  there  to  protect  American  ships  against  threatened  dep- 
ledations,  and  to  punish  criminal  offenders."  In  other  words,  the  Amer- 
icans were  to  take  care  of  themselves.  This  is  dignified  hy  the  name  of 
*'  defending  the  sovereignty  and  executing  tbe  law  of  Portugal."  I  may 
add  that  when  the  confederate  steamship  Stonewall  was  at  Lisbon 
she  was  allowed  to  snpply  herself  with  coal,  notwithstanding  the  re 
monstrances  of  the  American  consul.  In  conformity  with  the  general 
rule  she  was  required  to  leave  in  twenty-four  hours. " 

The  American  argument  informs  ns  that — 

When  atteuijits  were  made  by  the  confederates  to  i.'i>iistiin;l.  and  Cfiuip  ciaJ3i;i> 
j.^,^^,.  Ill  the  ports  of  France,  on  eomplaiut  being  made  by  the  minister  of 

the  United  States,  the  constrttction  of  these  vessels  was  arrested ;  and 
when  a  builder  professed  that  vessels  nuder  constrnction,  with  suspicion  of  heing  in- 
tended for  tbe  confcderatcH,  were  in  fact  intended  for  a  nentral  government,  the  French 
ministers  required  proof  of  such  professed  honest  intention,  and  carefully  watehed  these 
vessels  to  make  snre  that  they  should  not  go  into  the  service  of  the  confederates.  On 
this  point  we  qnote  the  langua^  of  the  minister  of  marine,  as  fbllows : 

"  The  vessscls  of  war  to  which  yon  have  called  our  attention  ahall  not  leave  the 
ports  of  France  until  it  shall  have  been  positively  demonstrated  that  their  destination 
does  not  affect  the  principles  of  neutrality,  whicTi  the  French  governiriciit  wishes  to 
rigidly  observe  toward  Ijotli  belligerents."-' 


I  United  Stat^  Argumi 
nbid..p.  67. 
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The  (locuDieiits  aiiiiexiKl  to  tlie  Couuter  Case  of  the  United  States  do 
not  contain  more  tliaa  a  small  selection  of  the  eori'espoudeiice  relating  to 
this  subject,  which  is  given  in  greater  detail  in  tlie  ujemoire  and  docn- 
ineuts  submitted  by  the  United  States  to  the  French  courts  of  justice 
in  the  "Affaire  Arman,"  documents  which,  to  quote  the  words  of  the 
inemoire  itself,  "  show  moat  clearly  the  dangers  to  which  51.  Arman 
and  his  associates  exposed  the  maintenance  of  peace  between  France 
and  the  United  States."' 

The  snit  in  question  was  instituted  in  November,  18G7,  on  the  part  of 
the  United  States  against  MM.  Arman,  Voruz,  and  others,  for  the  re- 
covery of  moneys  disbursed  by  Bullock,  acting  as  agent  of  the  Con- 
federate States,  for  the  construction  of  six  vessels  of  war  in  Trance, 

After  explaining  that  the  measures  taken  by  the  British  government 
in  respect  of  the  seizure  of  both  the  Alexandra  and  Pampero,  and  the 
detention  of  the  Birkenhead  rams,  had  compelled  the  confederates  "  to 
seek  in  France  the  market  they  were  losing  on  the  other  side  of  the 
channel,"  Mhe  mcmoire  proceeds  to  relate  that  their  choice  fell  on  M. 
Lucien  Arman,  (member  for  Bordeaux  in  the  French  legislative  as- 
sembly,) "  whose  official  position  seemed  calculated  to  secure  greater 
freedom  and  certaiuimpuuityforthe  execution  of  these  oi-ders."  An  agree- 
ment was  accordingly  entered  into  with  Arman  by  Bullock,  who  stated  in 
the  contract  that  •'  with  a  view  to  establish  regular  communications  by 
steam  between  Shanghai,  Osaca,  Yedo,  and  San  Francisco,  he  wished 
to  procure  in  France  four  steamers  of  great  speed,  flttetl  to  carry  from 
ten  to  twelve  guns,  for  their  protection  in  those  distant  pai-ts."'-' 

Arman  nndertook  to  build  two  of  these  steamers  in  his  own  yards  at 
Bordeaux,  and  sub-let  the  building  of  the  other  two  to  "  another  deputy 
of  the  corps  legislatif,"  il.  Voruz,  of  Nantes.  Besides  these  four  st«amers 
he  further  entered,  on  the  16th  July,  1863,  into  a  fresh  agreement  with 
Bullock  "for  two  iron-clad  steam-rams." 

One  difficulty  had  to  be  removed  before  the  final  ratification  of  these 
contracts,  and  that  was  the  restriction  placed  by  the  royal  ordinance  of 
1847  on  the  exportation  of  arms  and  munitions  of  war. 

It  has  been  already  shown  that  this  enactment  had  no  reference  to 
the  special  subject  of  neutrality,  and  simply  formed  part  of  that  general 
legislation  by  which  the  state  in  France  has  frequently  sought,  in  its 
own  interest,  to  place  restraints  upon  private  commerce  in  articles  of  a 
warlike  character.  In  the  present  instance,  however,  its  practical 
effect  was  to  interfere  with  the  arming  of  the  vessels.  Accordingly,  M. 
Arman  applied  to  the  government  for  permission  to  arm  the  four  ves- 
sels, which  were  building  ostensibly  for  service  in  the  China  Seas,  and 
this  was  readily  granted,  on  the  faith  of  his  assuran<;e,  by  the  Marquis 
de  Chasseloup-Lanbat,  the  minister  of  marine. 

In  the  following  September  the  knowledge  of  these  facts  was  betrayed 
to  Mr.  Bigelow,  then  United  States  consul  at  Pai'is,  by  a  clerk  of  M. 
Annan,  who  furnished  him,  at  the  same  time,  with.the  originals  of  the 
deeds  drawn  up  between  his  employer  and  the  confederate  agent,  Bul- 
lock, as  well  as  of  the  correspondence  exchanged  between  the  parties, 
and  other  papers,  which  placed  beyond  possibility  of  doubt  the  exist- 
ence of  an  intention  on  the  part  of  Arman  to  violate  the  neutrality  of 
Prance. 

Mr.  Dayton  at  once  brought  the  matter  under  the  notice  of  M. 
Droiiyn  de  IJinys,  then  minister  for  foreign  aftairs,  and  followed  up  his 
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lirst  representations  witb  a  formal  demand,  on  tlie  l*2d  Septembei-,  tUiit 
"  the  permission  to  arm  tlie  vessels  ebonld  be  withdrawn,  the  manufac- 
ture of  the  guns  and  shot  suspended,  and  if  already  completed,  that 
the  delivery  should  be  prevented.-'  He  called  on  the  Fieneh  govern- 
ment to  "  talie  such  steps  as  it  miglit  deem  best  calculated  to  stop  the 
building  or  departure  of  the  above-mentioned  vessels." 

Writing  on  tlie  9tU  October,  to  express  his  approval  of  the  course 
adoptetl  by  Mr.  X>ayt«n,  Mr.  Secretary  Seward  says : 

It  is  hiirdly  necessary  to  inform  yon  that  the  President  awaits  with  iniifh  solicitadii 
the  decision  of  His  Iinpocial  Sljflesty's  government  npon  the  application  yuii  liave 
made,  and  cauuot  liut  regurd  au  adverse  decision  as  prcgimtit:  with  very  seiiuus 
eousec[aenc<!s. 

On  the  Ist  of  November  Mr.  Seward  writes  again  to  Mr.  Dayton, 
expressing  hia  disappointment  at  the  indirect  an<l  inconctnsive  answer 
received  from  the  French  government,  and  relying  on  JMr.  Dayton's 
endeavors  to  obtain  a  more  satisfactory  reply. 

The  minister  of  marine  withdrew  the  permission  to  arm  the  vessels, 
but  justified  the  course  he  had  taken  in  granting  it  "  on  the  builder's 
declaration."  This  measure,  however,  the  memorial  informs  ua,  "  did  not 
put  a  stop  to  the  construction  or  fitting  out  of  the  vessels,"  wliioh 
Arman  continued,  possibly  in  the  hope  of  disposing  of  them  to  the 
confederates;  but  this  the  measures  taken  by  the  French  government 
prevented,  except  in  the  ease  of  one  of  the  steam  rams  building  at 
Bordeaux. 

The  history  of  this  vessel,  originally  known  as  the  Sphinx  may  be  thus 
Ti...  =,™e.  ,i:  summed  up  from  the  miSmoire  and  correspondence  annexed 
...  -wnr.., .        thereto : 

On  the  4tb  February,  lSfi4,  M.  Drouyn  de  Lhuys  informed  Mr.  Day- 
ton that  Arman  had  given  him  the  most  positive  assurance  that  he  had 
sold  the  two  iron-clads,  viz,  the  Sphinx  and  her  sister- vessel, the  Clieops, 
to  tlie  Danish  government.'  Mr.  Dayton  made  inquiiios  at  Copenhagen, 
which  resulted  in  a  formal  contradiction  of  the  fact  by  the  Danish 
minister  for  foreign  affairs.  M.  Arman  nest  represented  to  M.  Drouyn 
de  Lhuys  that  he  had  sold  them  to  Sweden,  and  M,  Dronyn  de  Lliuys 
repeated  to  Mr.  Dayton,  on  the  7th  of  April,  this  new  statement  of 
Arman,  (which,  however,  was  almost  immediately  afterward  contra- 
dicted by  the  Swedish  foreign  minister,)  declaring  himself  "satisfied 
that  the  sale  liad  been  completed."-  Mr.  Dayton  did  not.place  the  same 
confidence  in  Armau's  assertions,  and  continued,  in  obedience  to  the 
instructions  of  his  Government,  to  make  serious  representations  to  M. 
Drouyn  de  Lhuys  on  tiie  subject  of  the  rams.  On  the  Sth  June  he 
writes  to  Mr.  Seward : 

I  had  alreaily  iufovmcd  51.  Drouyn  dc;  I^liuys  iit'  tlie  very  serlcuis  thamctor  of  thesis 
■inestiouB,  iiud  the  probable  eonsei]Hciiees  wliii'h  wiiuld  result  liojii  the  uompletioii  and 
•lelivery  of  these  vessels  to  the  eoufedu rates.  I  have,  on  all  occasions,  iiard  strong 
liingna{>;e  when  applied  to  these  iiuestioiis.'  1  tokl  him  to-diiy  th]tt,  in  espressing  tlie 
views  of  the  President  on  this  sntyect,  I  could  scarcely  spfnk  with  the  ueci'Ssaiy  ear- 
nestness .■md  directness,  without  lynching  on  that  I'espBctfa)  forhottrauee  of  language 
to  which  I  desired  at  all  times  to  limit  myself  in  onr  ofdeial  intercoui'se.  I  told  liiia 
tliat  Bhoiitd  these  veswls  pass  into  the  hands  of  the  confbderates,  bevoiiie  aniied  and 
cominonee  a  system  of  depredation  on  our  commerOe,  the  exasperation  wonld  be  such 
that  the  fiovemment,  if  so  dispMcd  (which  I  did  not  intimate  that  it  would  lie)  oouhi 
scarcely  keep  the  peace  between  the  two  conutries. 

In  the  mean  time,  Arman  had  succeeded  in  defeating  the  vigilance  of 
the  French  authorities  in  the  following  manner:   In  March,  1SC4,  he 
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Iiad  coucliuled  a  contract  of  sale  with  the  Danish  goverumeiit,  then  at 
war  with  the  German  Confederation,  but  the  conditions  of  tlie  contract 
not  liaving  been  observed,  the  Danish  officer,  to  whom  the  Sphinx  was 
to  have  been  handed  over  at  Bordeaux,  refused  to  receive  her.  Arman, 
however  took  advantage  of  this  contract  to  get  the  vessel  out  of  French 
waters  nuder  the  name  of  the  Stoerkodder,  and  sent  her  to  Oopenhagcen 
under  the  pretence  of  again  submitting  her  to  inspection  there.  The 
I>ani8h  government  having  persisted  in  their  refusal  to  purchase  the 
vessel,  he  obtained  permission  to  bring  her  back,  leohristened  as  the 
Olinde,  under  Danish  colors  to  Bordeaux.  On  arriving  in  French 
waters,  off  the  island  of  Houat,  on  the  coast  of  Brittany,  she  stopped 
to  receive  from  another  steamer,  by  a  i)recone«rted  arrangement,  a  crew, 
witli  an  armament  of  artillery  and  mnnitiona  of  war,  hoisted  the  eon- 
federate  fiag,  and,  changing  her  name  for  the  tliird  time  to  that  of  the 
Stonewall,  left  tiio  French  waters  for  Ferrol,  in  Spain,  where  she  ob- 
tained permission  to  remain  and  make  some  necessary  repairs. 

These  proceedings  were  the  subject  of  energetic  remonstances  at  Paris 
and  Madrid,  and  would,  in  all  probability,  have  given  rise  to  much  more, 
had  not  the  close  of  the  civil  war  deprived  the  question  of  Sny  practical 
interest  it  might  otherwise  have  had,  the  Stonewall  having  been  unable 
to  commit  any  acts  of  warfare.  The  American  Government  wisely 
preferred  to  drop  its  grievances,  as  Mr.  Seward  explains  in  a  letter  to 
Mr.  Bigelow,  United  States  minister  at  Paris,  dated  13th  March,  1865: 

Le  gonvernciiieiit  fi  H^jh,  contre  les  puissances  maritimos  impliqn^es  daua  cette 
iiflairc,  des  causes  do  plaiDte  amez  nonibrenacs  ct  asaez  graves.  11  prdfiiro  nfaiiinoins 
eiitretenir  ]a  paix,  I'liannonie  et  I'ajaiti^  aveo  ees  puissanoea,  plut^t  que  de  recbercLer 
de  uoiivelles  occasions  de  (laeiolle,  ct  il  e'estiinera  triss-Iieurenx  si  JesappriSlieiisioiisqao 
raffitire  actuolle  a  soalenSesno  eontpaHJaatifidcs.  Les  circoustanccs  hdiiiIiIuht  d'ailleuiH 
favoriserles  vceui  dn  gouverjiemont  it  eet  eudroit.  Noh  demiers  avis  tfili^grapbiqnes 
nons  offlmicnt  qne  lo  Stonewall  est  absnliunent  liore  d'fitnt  de  tonir  la  mer,  et  que,  ponx 
eetto  raison  et  imiir  d'iiutrcH,  Itti  crimiiiols  qui  le  posst'dent  clicrcliont  a  s'en  ddbar- 

From  this  narrative  it  will  be  seen  how  vary  different  was  the  view 
laken  of  these  circnmstances  by  the  Government  of  the  United-States, 
at  the  time  when  they  occurred,  from  the  color  now  sought  to  be  put 
upon  them  by  the  American  argument. 

The  running  of  the  blockade,  as  it  is  termed,  by  British  vessels,  and 
tlieuseof  the  Bahamas  and  Bermuda  and  other  islands,  as  r,,^piii.t,  ii 
places  by  means  of  which  the  blockade-running  might  be  •■i"^"''*'"'""* 
facilitifted,  were,  throughout  the  war,  the  cause  of  unceasing  and  loud 
complaint  on  the  part  of  the  United  States  Government.  No  doubt  it 
was  a  very  great  annoyance  to  the  United  States;  bnt  it  in  reality 
aftbi'ded  no  legitimate  cause  of  grievance. 

That,  when  the  arms  and  munitions  of  war  necessary  to  the  confed- 
erates had  been  purchased  in  Europe,  means  should  be  sought  to  convey 
them  to  the  purchasers  was  in  the  nature  of  things.  That  the  high 
rates  of  freight  which,  owing  to  the  vital  importance  of  obtaining  these 
supplies,  the  confederate  government  were  willing  to  pay,  should  have 
induced  ship-owners  to  run  the  risk  of  capture  and  confiscation,  and 
that  the  high  premiums  for  insurance  which  the  owners  of  ships  and 
cargoes  engaged  in  this  traffic  were  willing  to  pay,  should  have  tempted 
insurers  to  undertake  the  risk  of  insuring  them,  cannot,  knowing  as  wc 
do  the  boldness  of  mercantile  speculation  and  enterprise,  at  all  surprise 
ns.  Accoi'dingly,  from  a  very  early  period  of  the  war,  vessels  wereem- 
l>loyed  to  run  the  blockade  with  cargoes  of  articles  of  warlike  use. 
Uefore  long  a  systematic  traffic  of  this  description  became  regularly 
established.     As  the  nature  of  the  southeni  coast  and  the  local  pecnlr'  i 
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arities  of  its  ports  made  it  extremely  difficult  for  oceau-goiug  vessels  to 
avoid  pursnit  and  capture  in  endeavoring  to  enter  tliem,  advantage  was 
taken  of  the  proximity  of  the  Bahama  Islands  and  Bermuda  to  the 
southern  ports  to  transship  the  cargoes  sent  from  England,  at  these 
places,  into  fast  steamers  of  light  draught,  which,  taking  advantage  of 
shallow  waters  into  which  they  could  not  easily  he  pursued,  could  thus 
find  means  of  eluding  the  hostile  cruisers.  By  these  means,  though  ships 
and  cargoes  to  the  value,  it  is  said,  of  £8,000,(100  sterling  fell  into  the 
bauds  of  the  Federals,  a  very  largo  quantity  of  arms  and  articles,  con- 
traband of  war,  found  their  way  to  the  confederate  goveniraeiit. 

The  first  question  which  presents  it-self  is,  was  the  traffic  unlawful  ? 
So  far  unlawful  undoubtedly,  by  the  law  of  nations,  as  between  the 
rader  and  the  blockading  belligerent,  that  if  the  belligerent  could  catch 
the  vessel  in  the  act  of  breaking  the  blockade,  vessel  and  cargo  would 
become  lawful  prize ;  but  by  the  law  of  nations  involving  no  ulterior 
liability.  By  the  municipal  law  not  prohibited,  and  therefore  not  un- 
lawful— not  even  sufficiently  so,  as  has  been  lately  held  by  Lord  West- 
bury  in  the  ease  of  ex  parte  Chavasse  in  re  GraJ^ebrook,'  and  by  Dr. 
Lushington  in  that  of  the  Helen,^  to  avoid  a  contract  made  in  contem- 
plation of  such  a  transaction.  How  as  between  the  blockading  bellig- 
erent and  the  country  of  the  blockade-running  trader '  Clearly  and  in- 
disputably without  consequence  of  any  sort. 

It  has  never  been  contended  by  any  one  that  a  neutnvl  stat«  incurred 
any  responsibility  by  the  general  law  of  nations  by  reason  of  any  viola- 
tion of  neutrality  by  its  subjects,  in  caiTjing  on  trade  with  a  blockaded 
port.  It  is  therefore  clear  that  a  neutral  government  is  not  bound  to 
prohibit  such  trade  by  its  municipal  law.  With  the  single  exception 
of  Denmark,  if  ray  memory  does  not  deceive  me,  no  European  state  has 
prohibited  it    The  United  States  have  no  law  which  does  so, 

Such  being  the  state  of  the  international  law  of  the  civilized  world 
and  the  municipal  law  of  Great  Britain  on  the  breaking  out  of  the  war, 
not  only  was  it  not  incumbent  on  Great  Britain  as  a  duty  to  alter  its 
law,  with  a  view  to  prohibiting  its  subjects  from  trading  with  the  block- 
aded ports,  but  to  have  done  so  would  have  been,  as  it  seems  to  me,  in 
direct  contravention  of  a  fundamental  principal  of  neutrality — namely, 
that  a  neutral  power  shall  not,  with  a  view  to  a  pending  war,  except  so 
far  as  may  be  necessary  for  the  fulfillment  of  its  own  obligations  as  a 
neutral,  alter  its  law,  or  make  new  regulations,  having  the  object  or 
effect  of  favoring  one  belligerent  at  the  expense  of  the  other,  Btat  that 
such  would  have  been  the  effect  of  an  alteration  of  the  law,  as  desired 
by  the  United  States,  by  passing  an  act  to  make  blockade-running  penal, 
is  manifest.  The  United  States,  as  between  them  and  their  adversailes, 
Vere  masters  of  the  seas,  and  had  their  ports  open,  and  could,  therefore, 
freely  receive  the  cargoes  of  arms  and  munitions  of  war  which  were 
being  daily  supplied  to  them.  To  the  confederate  government  the  block- 
ade-runner afforded  the  only  meiins  of  obtaining  the  arms  with  which 
he  was  to  fight  for  independence.  An  alteration  of  the  law  would  have 
been  to  place  him  helpless  in  the  power  of  his  enemy.  AVould  it  have 
been  consistent  with  neutrality  to  alter  the  law  at  such  a  time,  and  with 
the  certainty  of  such  a  result  ^  The  right  of  a  belligerent  to  exclude 
the  commerce  of  a  neutral  from  a  block^ed  port  is-too  well  established 
to  be  shaken ;  but  it  is  the  most  odious  and  arbitrary  form  in  which  the 
freedom  of.  the  neutral  can  be  interfered  with,  and  I  can  see,  therefore, 
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no  reason  wliy  a  goverQiueiit  sliouUl  iuterfere  to  make  tli«  exercise  of 
the  power  more  productive  of  detrimeut  to  the  commerce  of  its  subjects 
than  it  necessarily  cames  with  it  at  present.  Bnt  if  any  alteration  of 
the  law  is  to  take  iilace,  it  shonid  be  in  time  of  peace,  not  when  the 
change  would  prove  fatal  to  one  of  the  combatants,  and  insure  victory 
to  the  other. 

Earl  Eussell  put  the  matter  on  the  right  footing  when,  in  answer  to  a 
remonstrance  of  Mr.  Adams,  on  the  17th  of  May,  1S62,  he  replied : 

If  the  British  govern tnentj.by  virtue  of  the  prerogativeoftlio  Crown,  or  by  authority 
of  Parliament,  had  proliibited  and  could  have  prevented  the  conveyance  iu  British  mer- 
i/liaut-sbips  of  arms  aud  ammunitiou  to  tlie  Conredornte  States,  and  had  allowed  the 
tcansjMirt  of  anoh  contraband  of  war  to  New  ToL-k  aijfl  to  othei'  Federal  porta,  Her 
Miyeaty's  ({"veniinent  would  have  departed  from  the  neutral  position  they  have  as- 
sumed and  maintained. 

If,  on  the  other  hand.  Her  Majesty's  govei'nmont  had  prohibited  and  could  liave  pre- 
vented the  transport  of  anus  aud  ammunition  to  both,  the  contending  parties,  ther 
woold  have  deprived  the  United  States  of  a  great  part  of  the  means  by  wbicii  tliey 
tiave  carried  on  the  war.  The  arms  and  aminnnitiou  received  from.  Great  Britain,  as 
well  as  from  other  neutral  couutiies,  have  enabled  the  United  States  to  fit  ont  the  for- 
midable armies  now  engaged  in  carrjing  on  the  war  against  the  Southern  States,  while, 
by  means  of  the  blockade  established  by  the  Federal  tiorernment,  the  Sonthern  States 
have  been  deprived  of  similar  advantages. 

The  impartial  observance  of  neutral  obligations  by  Her  iliyesty's  Eoverniueut  has 
thus  been  exceedingly  advantageous  to  the  cause  of  the  more  iiowerfulof  the  two  con- 
tending parties.' 

The  same  reason  applies  to  the  freijuent  use  of  the  ports  of  the  Ba- 
hamas and  Bermuda  aa  entrepots  for  the  blockade-running  cargoes,  aud 
the  transshipment  of  the  latter  into  lighter  craft.  There  was  nothing 
in  all  this  in  any  way  contrary  to  law.  Vessels  with  cargoes  of  arms 
intended  for  the  Southern  ports  had  a  perfect  right  to  enter,  remain, 
and  quit,  when  and  as  they  thought  preper.  If  this  trafhc,  suddenly 
springing  up,  soon  assumed  such  large  dimensions,  the  cause  wa»  to  be 
found  in  the  forced  intermptiou  of  the  trade  with  the  Sonthern  ports 
through  the  blockade.  Here  again  a  neutral  government  could  not  be 
called  npon  to  make  new  laws  to  prevent  the  neutral  trader  from  avail- 
ing himself  of  such  means,  not  inconsistent  with  law,  as  circumstances 
placed  at  his  disposal  in  seeking  to  compensate  himself  for  the  re- 
straints imposed  on  his  commercial  freedom.  When  the  ordinary  course 
of  things  is  disturbed  by  intervening  force,  the  tendency  is  always,  in 
some  shape  Qr  other,  to  a  restoration  of  the  equilibrium.  Unfortunate- 
ly, instead  of  seeing  in  all  this  only  the  natural  effect  of  commercial 
speculation  and  enterprise,  the  United  States  Government,  in  the  ex- 
citement of  the  time,  saw  in  it  nothing  but  hostility  to  the  cause  of  the 
Union.  Impressed  with  this  idea,  Mr.  Seward  writes  to  Mr.  Adams,  on 
the  11th  of  March,  1S62  : 

Information  derived  from  our  consul  at  Liverpool  confirms  reports  which  ha\e 
reached  ns  that  insnrance  companies  in  England  are  insuring  vessels  en^ajjed  in  run- 
ning our  blockade,  and  even  vessels  carrying  contraband  of  war.  This  is,  in  effect,  a 
combination  of  British  capitalists,  under  legal  authority,  to  levy  war  against  IJie 
United  States.  It  is  entirely  inconsistent  with  the  relations  of  friendship  which  we, 
on  our  part,  maintain  t^iward  Great  Britain ;  and  we  cannot  believe  that  Her  Britan- 
nic Majesty's  government  will  regard  it  as  compatible  with  the  attitude  sf  neutrality 
proclaimed  by  that  government.  It.  effect  is  to  i  r  lo  g  th  s  strugj,le  lestioy  legiti- 
mate commerce  of  British  subjects  in  I  ex     e  n  th  s  c     ntry  feel  ngs  of  leep  alicna- 

Pray  bring  thissnbje^tto  thonot  ceof  El  IE  bslH  aulokfor  nter  ent  o     n  some 
form  which  will  be  efficient. 
Onr  consuls  in  London  and  Liverpool    a    f  m  si      o         th  al   t  e  n  you 
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JMr,  Adams,  in  a  letter  to  Lord  Eussell  of  tiie  SOtli  of  December,  1862, 
complaius  in  earnest  Iniigaage: 

lb  is  !i  fact  thnt  few  porsnns  in  England  \vill  now  ha  l>olil  cuongh  to  (leny,  first,  that 
vessels  hava  been  built  in  British  ports,  as  well  as  loaniied  by  H«r  Mi^usty's  snbjects, 
^Tith  the  design  and  intent  to  carry  on  war  against  tiie  Uuited  States ;  secondly,  that 
other  vessels  owned  by  British  Hul^ects  have  been  and  are  yet  iu  the  constant  practice 
of  de|)artin^  fhjm  Bcitish  ports,  laden  with  contraband  of  war  and  many  other  com- 
modities, witli  tbe  intent  tu  break  the  blockade  and  to  procrastinate  the  war;  thirdly, 
that  Bucli  vcsaols  have  been  and  are  insured  by  British  merciiants  in  the  coTomercial 
towns  of  this  kingdom,  with  the  nnderstandinjt  that  tliep  are  dispntched  for  that  ille- 
gal purpose.  It  is  believed  to  be  beyond  denial  that  British  sulijects  have  been,  and 
(HJUtiuue  lo  be,  enlisted  in  this  kingdom  in  the  service  of  tlie  insnrftents,  with  the  in- 
tent to  make  war  on  the  United  States,  or  to  break  the  blockade  leptimately  estab- 
lished, and  to  a  proportionate  ejttent  to  annul  its  purpose.  It  ia  believed  that  persons 
high  in  social  position  and  in  fortune  contrH)nte  their  aid,  directly  and  indirectly,  in 
budding  and  equipping  ships  of  war  as  well  as  other  vessels,  and  furnishing  niooey  as 
well  as  goods  with  the  hope  of  sostainiog  tbe  insurgents  in  their  resistance  to  the  Gov- 
ernment. To  that  end  the  port  of  Nassan,  a  colonial  dependency  of  Groat  Britain,  has 
lieen  made,  and  still  continues  to  be,  the  great  entrep6t  for  the  storing  of  supplies  which 
are  conveyed  lirani  thence  with  tfie  greater  facility  in  evading  tbe  blockade.  In  short, 
HO  far  us  the  stct&  of  these  numerous  and  influential  parties  can  involve  them,  tl>e 
British  people  mi^ybeoonsideredas  actually  carrying  on  war  against  the  United  States. 
AlreadyBfitish  property  valued  at  eight  inillioos  of  pounds  sterling  is  reported  to  have 
been  captured  Ij^  the  vessels  of  the  United  States  for  attempts  io  violate  the  blockade, 
and  property  of  far  greater  value  has  eitlier  been  successfully  introduced  or  is  now 
stored  at  Nassau  awaitiug  favorable  opportunities.  ^ 

But  that  tliese  were  commercial  speculations,  and  liad  no  reference 
to  any  political  sympathies,  is  plain,  from  tlie  following  letter  from  Mr. 
Morse,  the  United  States  consul-general,  to  Mr.  Adams,  of  the  24th  of 
the  same  month.  After  mentioning  the  different  steamers  engaged  in 
the  blockade-rnnning,  he  sa^vs: 

The  ownership  of  these  steamers,  the  cargoes  they  carry  out,  and  the  manner  of  con- 
dacting  the  trade,  is  a  question  of  much  interest  to  Americans.  During  the  early 
stages  of  the  war  the  trade  was  carried  on  principally  by  agents  sent  over  from  tbe 
Confederate  States,  aided  by  a  few  mercantile  houses  and  active  sympathizers  iu  this 
country.  These  agent*,  with  their  friends  here,  purchased  the  supplies,  aud  procured 
steamers,  mostly  by  charter,  aud  forwarded  the  goods. 

But  by  far  the  largest  portiDn  of  the  trade,  with  perhaps  the  exception  of  that  in 
smnll-arms,  is  uoir,  and  for  a  lone  time  has  been,  under  tlie  management  and  control  of 
British  merchants.  It  is  carried  on  principally  by  British  capita^  in  British  ships,  and 
crosses  the  Atlantic  under  the  protection  of  the  Britisli  flag. 

Parties  come  from  Bichmond  with  contracts  made  witli  the  rebel  government  by 
which  they  are  ia  receive  a  very  large  percentage  above  the  cost  in  confederate  ports 
of  the  articles  specified.  British  merchants  become  interested  iu  these  contracts,  and 
participate  in  their  profits  or  loss.  I  have  seen  the  particulars  of  one  such  contract 
drawn  out  in  detail,  and  have  heard  of  others. 

There  are  good  reasons  for  believing  that  a  large  portion  of  the  supplies  more  recently 
seuttotheaidoftheinsurgentshasbeeuseutbymerchantsontheirownacoonnt.  Several 
■will  join  together  to  charter  a  steamer,  and  make  up  a  cargo  independent  of  all  con- 
tractors, eacli  investing  as  much  in  the  enterprise  as  he  may  deem  expedient,  according 
to  his  zeal  in  the  rebel  cause,  or  bis  hope  of  realizing  profit  from  the  speculation. 

Again :  some  ono  will  put  np  a  steamer  to  carry  cargo  to  a  rebel  port  at  an  enormous 
rate  of  freight,  or  to  ports  on  the  Atlantic  or  Gnlf  coast,  such  as  Bermnda,  Nassau, 
Havana,  Matanioras,  &o.,  at  a  less  fi;eight,to  be  from  there  reshippcd  to  such  Sonthern 
ports  as  appears  to  aJlord  the  best  opportunities  for  gaining  an  entrance.  Ships  bound 
on  these  voyages  are,  of  coarse,  not  advertised,  or  their  destination  made  known  to 
the  public.  Their  carj(oes  are  made  up  of  individual  shipments,  on  account  and  risk 
of  the  shippers,  or  go  into  a  joint-stock  concern,  on  acoount  and  risk  of  the  company, 
each  member  thereof  realizing  profit  or  suffering  loss  in  proportion  to  the  amount  he 
invested  in  the  adventure.  Both  steamers  and  cargoes  are  often,  if  not  generally, 
insured  in  England  "  to  go  to  America  ivith  liberty  to  ran  the  bloekade,"' 

The  views  of  Her  Majesty's  Government  were  set  forth  in  a  lett«r 
from  Earl  Eussell  to  Mr.  Adams : 

With  regard  to  the  "systematic  plan"  which  yon  say  has  been  pursui-d  by  Hit  Maj- 


'  United  States  Documents,  vol.  i,  p.  72!l. 
-Ibid,,  p.  Tiil. 
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ostj's  siLbjucts  "to  violate  tlie  blockade  by  steady  efforts,"  there  iiix'  some  rcHtctions 
« liieh  I  am  9iiri»rised  liave  not  ucturrwl  to  you. 

The  United  States  Governniunt,  on  tlie  allegatiou  of  a  robellioii  pcrvadiac  fl:om  nitiu 
tu  eleven  States  of  tlie  Union,  have  notv,  for  more  than  twelve  montlis,  ondoavorcd  to 
iiiiiiutain  a  blockade  of  threo  thousand  miles  of  coast.  Tliis  hlockndo,  kept  np  irregn- 
iaily,  bat  when  euforeed,  enforoed  severely,  lias  aeiionsly  injured  the  trade  and  maun- 
fuctiires  of  the  United  Kingdom.  Thousands  of  persons  are  uoiv  obliged  to  resort  to 
llio  poor-rate  for  subsistence,  owing  to  this  blockade.  Yet,  Her  Miyeaty's  government 
liave  never  sought  to  take  advant-jige  of  the  obvious  imperfections  of  this  blookade,  in 
order  to  declare  it  ineffective.  They  liavo,  to  the  loss  and  detriment  of  the  British 
nation,  scrupulously  observed  the  duties  of  Great  Britain  toward  a  friendly  State.  But 
wiien  Her  Majesty's  government  are  asked  to  go  beyond,  this,  and  to  overstep  the  existing 
powers  given  to  them  by  mnnicipal  and  international  law  for  the  purpose  of  imposiuj; 
arbitrary  restrictions  on  the  trade  of  Her  Kligesty's  sabjoote,  it  is  impossible  to  listen 
to  sui'li  suggestions.  The  ingenuity  of  persons  engaged  in  commerce  will  always,  in 
»ome  degree,  defeat  attempts  to  atarvo  or  debar  from  commercial  ^tei'coursc  an  ex- 
tensive coast  inliabited.  by  a  largo  and  indnstrions  popnlatiou. 

If,  therefore,  the  (Government  of  the  United  States  consider  it  for  tEieir  interest  to 
iutlict  this  great  injnry  on  other  nations,  the  atmost  they  oan  expect  is  that  European 
(lowers  shall  respect  those  acta  of  the  United  States  which  are  within  the  limits  of  the 
law.  The  United  States  Government  cannot  expect  that  Great  Britain  should  frame 
lieu-  statutes  to  aid  the  Federal  blockade,  and  to  carry  into  effect  the  reatriotioua  oh 
r^ommerco  which  the  United  States,  for  their  own  purposes,  have  thought  fit  to  institnte, 
and  the  application  of  which  it  is  their  duty  to  contluo  within  the  legitimate  limits  of 
iuternntional  law.' 

It  is  hardly  wortli  while  to-dwell  on  tlie  attempts  inadu  to  sliow  par- 
tiality and  uiitkir  conduct  on  the  part  of  the  authorities  at  Nassau. 
A  Mr.  Heyliger  appears  to  have  been  sent  tliere  as  the  agent  of  the 
confederates,  and  a  letter  from  him  to  the  confederate  government  of 
December  27, 18t!l,  is  quoted  in  the  case  of  the  United  States,^  in  which 
it  is  said,  "  We  have  succeeded  in  obtaining  a  very  important  modifica- 
tion of  tlie  existing  laws,  viz,  tlie  privilege  of  breaking  bulk  and  trans- 
shipment."   It  is  said  in  the  case  of  the  United  iStates — 

That  modiUcation  was  all  that  the  insnrgent-a  wanted.  That  privilege  converted  tho 
port  of  Nassau  into  an  insurgent  port,  which  could  not  be  blockaded  by  the  naval 
forces  of  the  United  States.  Farther  stay  of  the  United  States  vessels  of  war  was 
therefore  nseleas.  The  United  States  ask  the  tribunal  to  find  that  thia  act,  being  a, 
permiaaion  fro.Ti  the  British  anthorities  at  Nassau,  enabling  a  vessel  chartered  by  Ihe 
insurgents,  and  freighted  with  articles  conti'aband  of  war,  to  diverge  from  its  voyage 
and  to  transship  its  cargo  iu  a  British  port  when  not  made  ueoeasary  by  distress,  was  a 
violation  of  tho  duties  of  a  neutral. 

I  i)as8  by  the  admission  contained  in  this  passage  that  Nassau  was 
being  used  by  the  United  States  vessels  of  war  as  a  post  of  observation 
tor  tlie  detection  and  pursnit  of  vessels  cairying  contraband  of  war  to 
the  South;  in  other  wo«la,  as  a  base  of  naval  operations. 

The  explanation  6f  the  passage  in  Mr.  Heyliger's  letter,  wlii(ih  I  find 
in  the  British  counter  case  and  appendix,  is  simple  enough.  The  cus- 
toms regulations  of  the  colony  forbade  the  transshipment  of  goods  iu  its 
ports  or  waters,  unless  they  were  landed  for  examination  by  the  customs 
officers.  There  was  nothing,  however,  to  prevent  their  being  at  once  re- 
shipped  in  other  vessels  after  being  so  landed  and  e^samined,  and  the 
receiver-general  of  the  colony  had  power  to  grant  permission  for  dis- 
pensing with  the  landing  of  the  goods  if  he  thonght  fit.  It  wonld  seem 
that  this  permission  had  been  customarily  granted,  as  a  matter  of 
course,  in  the  case  of  goods  in  transit.  In  contbrinity  with  this  practice 
Messrs.  Adderly  &  Oo.,  of  Nassau,  applied  to  the  receiver-general, 
shortly  before  the  date  of  Mr.  Heyliger's  letter,  for  permission  to  trans- 
ship the  cargo  of  the  Eliza  Bonsell,  stated  to  consist  of  assorted  mer- 
chandise, to  another  vessel,  the  Ella  AVailey,  bound  ostensibly  for  Bt. 
John's,  New  Brunswick. 
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The  i'ecei\-er-8eiiei:al,  having  regard  probably  to  the  tlestitiation  of 
the  Ella  Warley,  St.  John's  being  the  port  for  whicli  blockade-rnnuing 
vessels  were  in  the  habit  of  taking  elearauce«,  refnaed  to  give  the  usual 
permission  nnleaa  authorized  by  the  governor.  Thereupon  Messrs.  Ad- 
derly  wrote  to  the  governor  explaining  that  all  they  asked  for  was  to  be 
dispensed  from  the  formality  of  landing  the  goods  on  the  wharf,  and 
then  reahipping  them,  a  requisition  which  had  on  previous  occasions 
been  done  away  with  by  the  customs  authorities;  and  stating  that 
the  receiver-general  admitted  that  he  hud  no  ground  for  his  objection, 
"  being  fully  of  opinion  that  the  object  of  the  law  could  be  carried  out, 
and  the  cargo  as  easily  checked  from  one  vessel  to  another  as  if  lauded."' 

The  govei'Hor,  with  the  consent  of  his  council,  granted  the  permission, 
and  indeed  there  seems  no  suittcient  reason  why  he  should  have  refused 
it.  He  could  not  in  any  case  have  preveuted  the  goods  being  put  on 
board  the  Ella  Warley ;  he  conid  only  insist  on  their  being  lauded  on  the 
wharf  in  tyaimtti.  jVIr.  Heyliger,  who  had  but  just  arrived  in  the  colony, 
probably  misunderstood  the  nature  of  the  concession,  aud  may  not  have 
been  sorry  to  exaggerate  it  to  his  superiors.  The  ])ermisslou  having 
been  granted  in  the  case  of  the  Eliza  Bonsell,  may  possibly  have  also 
been  given  in  other  cases,  but  it  is  difficult  to  understand  on  what  prin- 
ciple it  can  be  alleged  to  constitute  a  '^violation  of  tlie  duties  of  a 
neutral." 

Complaint  is  made  that  the  vessels  engaged  in  running  the  blockade, 
and  leaving  Nassau  for  that  pnri)08e,  were  allowed  to  clear  out  for  St. 
John's,  New  Brunswick,  though  it  was  well  known  that  their  destination 
was  a  southern  i>ort.  But  there  is  no  means  of  controlling  vessels  in 
this  respect.  The  nature  and  operation  of  a  clearance  is  explained  in 
the  British  case : 

Clearance  sigiiifiea  the  final  official  act  l>y  wliieli  the  jn-oper  officer  of  customs  notifii^ 
tbat  all  bas  been  done  which  the  law  reqHires  to  be  done  bet'oro  the  departure  of  ship 
lind  cargo.  It  is  purely  for  cnstoms  pniposcs,  tho  main  objects  being  to  protect  the 
revenne,  and  to  Bccnre  statistics  as  to  the  number  of  aMpBn.Dd  qnautity  of  merchandise 
entering  and  leaving  British  ports.  As  there  are  in  o^ina^  times  no  restrictions  or 
duties  on  the  export  of  articles  of  any  kind  Irom  the  United  Kingdom,  no  rigid  inspec- 
tion is  exercised  by  the  cuatomsantborities  over  the  generalnatni'c  of  the  goods  shipped 
on  board  vessels  in  British  ports.  The  attention  of  the  authorities  is  mainly  directed 
to  the  shipment  of  those  articles  on  uLicL  an  exemption  from  import  duties  otherwise 
payable,  or  a  remission  of  import  duties  already  paid,  is  claimed  on  the  gronnd  of  their 
exjKirtation  abroad.  The  object  of  the  inspection  is  to  ascertain  that  the  goods  of  this 
nature  stated  to  be  thus  exported  are  really  shipped  and  carried  away  on  boanl  the 
vessel.  The  agents  who  ship  such  goods  fOtnish  tho  onatoms  department  with  Btate- 
ments  in  the  iorm  of  shippio "-bills,  of  the  amonnt  and  nature  thereof,  and  it  is  the 
duty  of  the  examining  ofticer  to  ascertain  that  the  paokafjes  placed  on  board  the  vessel 
eorresijond  with  these  statements.  Beibre  starting  on  his  voyage  the  master  of  the 
vessel  is  bound  to  produce  a  paper  called  acont«nt,  giving  the  number  and  description 
of  any  packa^s  of  merchandise  shipped  on  board,  on  which  exemption  ironi  or  remis- 
sion of  duty  IS  claimed,  but  merely  specifying  any  other  articles  as  "  sundry  packages 
of  free  goods."  Tlie  master  has  also  tu  produce  a  victualing  bill,  enumerating  the 
amount  of  st-ores  liable  to  duty,  (such  as  tea,  spirits,  tobacco,  and  the  like,)  which  he 
has  shipped  for  the  nse  of  his  crew.  Tiieae  papers  are  compared  with  the  shipping 
bills  and  certificates  already  iu  the  possession  of  the  customs  authorities,  and  if  the>- 
are  found  to  tally,  a  label,  signed  and  sealed  by  the  examining  officer  and  collector,  is 
affixed  to  tho  victualiug  biil  and  certificates,  and  tliese  papers  are  delivered  to  the 
master  as  bis  clearance. 

It  is  true  that,  for  statistical  purjioses,  the  agents  to  the  master  of  the  vessel  are  re- 
quired to  furnish  to  thocnatoms  department  a  nst,  called  a  manifest,  giving  the  number 
und  description  of  all  packages  of  goods,  whether  liable  to  duty  or  not,  shipped  on 
Ixiard  the  vessel,  and  the  shipping  agents  or  exporters  are  also  reqnired  to  furnish  sppci- 
lications  of  all  goods,  described  by  the  master  on  his  content  as  "sniidry  packages  of 
free  goods,''  and  GubGe([nently  further  described  in  his  manifest ;  but  the  law  itoes  not 
I  iiritish  ApppDclix,  vol.  v,  p.  :\{i. 
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i-ecjuirc  thattbesc  partieiilftrs  sUoiiUl  be  given  before  tfiu  vessel  sails;  it  is  tomplLefl 
ivich  piovidcd  tliey  bel'nruielied  'within  six  days  H:n;er  she  baa  cleaieil.^ 

PrevioTiBly  to  the  year  1867,  no  penalty  was  attaohed  by  law  to  fhd  departnre  of  ;i 
Tcssel  for  foreigii  ports  ■without  a  clearance  provided  she  was  in  ballnst,  und  had  on 
board  no  stores  except  such  as  were  free  or  had  paid  duty.  Since  that  date,  however, 
i:learaace  has  been  reqnired  in  these  as  well  as  in  other  cases. 

A  clearance  may  not  be  granted  until  tlie  master  of  tlie  ship  has  deelnred  the  nation 
to  which  lie  affirms  that  sho  belongs;  and  a  ebip  attempting  to  proceed  to  sen  without 
^i  clearance  may  be  detained  nntil  such  a  declaration  has  been  made.  The  officer,  bow- 
iiver,  cannot  <iueBtion,  or  require  proof  of,  the  truth  of  the  declaration.  As  to  the  dos- 
tiuntion  of  ships  sailing  from  the.Uaited  Kingdom,  the  officers  of  customs  have  little 
or  iiomeans  of  aBoortaming  this  beyond  tbe  iuforraation  ivhieh  the  master  or  owner 
u'ivcs  oa  entering  outwards.  It  freriQently  happens  that  a  vessel  entered  outwards  for 
;<  specified  destination  changes  ]ier  course  when  at  sea,  and  proceeds  to  a  diffi-'rout  dea- 
liiiiition.    There  are  no  means  of  preventing  this.' 

If  tlieac  A'essels  had  eleai-ed  out  for  a  confederate  port,  they  must 
equally  hare  been  allowed  to  leave.  It  has  been  argited  that  the  vessels 
employed  in  conveying  contraband  of  war  for  the  use  of  the  confederate 
government  should  have  been  considered  as  transports,  and  therefore  as 
contravening  the  foreign-enlistment  act,  and  therefore  that  they  should 
have  been  stopped.  If  this  is  meant  to  be  said  figuratively,  it  comes  to 
nothtng.  If  it  is  meant  that  the  vessels  were  actually  built  or  fitted  out 
lor,  and  made  over  to,  the  confederate  government,  to  be  used  by  them 
as  transports — in  which  case  only  they  would  come  within  the  foreign- 
enlistment  act — the  answer  is,  that  there  is  not  only  no  evidence  of  any- 
thing of  the  kind,  but  there  is  every  reason  to  believe  that  the  contrary 
is  the  ease,  and  that  they  remained  the  property  of  the  original  owners, 
who  found  the  employment  of  them  in  this  trade  profitable,  notwith- 
standing that  many  of  them  fell  into  the  hands  of  the  blockading  ships. 
It  is  plain,  from  the  letter  before  cited,  that  this  is  the  view  that  Mr. 
<Jonsnl  Morse  took  of  the  matter. 

Angry  complaints  are  made  in  the  Anicrii^au  documents  of  the  sym- 
pathy exhibited  at  ]S'assau,and  iu  several  other  British  col-  ^,„„.,,-,„,i,,,.,, 
onies,  toward  the  coutfederate  cause,  '"""■ 

When  it  is  asserted,  in  particular  instances,  that  this  favorable  feel- 
ing toward  the  insurgent  States  led  to  partiality,  inconsistent  with  a 
due  observance  of  neutrality  on  the  part  of  the  authorities,  it  will  be 
better  to  deal  with  these  charges  when  I  come  to  the  particular  cases 
in  which  it  is  alleged  to  have  occurred.  As  regards  the  inhabitants  of 
these  places  generally,  it  seems  to  me  that  it  was  quite  natural  that,  at 
the  Bahamas  and  Bermuda,  and  possibly  in  the  other  West  India 
Islands,  the  tide  of  pnblic  feeJiug  should  run  strongly  in  favor  of  the 
confederates.  These  colonies  lay  more  or  less  contiguous  to  the  south- 
ern coast.  What  trade  they  had  had  before  with  the  United  States 
was  principally  with  the  South.  But  what  was  more  likely  to  operate 
iu  favor  of  the  latter  was  the  active  trade  which  the  transmission  of 
ships  and  cargoes  to  the  southern  iiorts  .suddenly  brought  to  them. 
Human  nature  is  pretty  much  the  same  at  Nassau  as  it  would  be  under 
similar  circumstances  at  Loudon  or  New  York.  We  are  apt  to  look 
with  fovor  oa  those  who  bring  us  business  or  promote  our  wealth,  or 
who  in  any  way  cause  the  sun  of  prosperity  to  shine  upon  us.  No  gov- 
ernment can  control,  or  ought  to  endeavor  to  control,  or  te  interfere 
with,  public  feeling  in  such  cases,  if  leading  to  no  violation  of  the  law. 
Independently,  however,  of  any  inflnence  esercised  by  local  interest, 
I  cannot  doubt  that,  as  the  great  contest  went  on,  and  while  the  infe- 
riority of  the  means  of  upholding  it  on  the  part  of  the  South  became 
more  and  more  manifest,  their  gallantry  and  courage  shone  out  the 
more  brightly  in  continuing  the  unequal  struggle,  there  did  arise  the 
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sympatliy  whicli  enduring  courage  struggling  witli  adversity  never  fails 
to  inspire.  And  I  cannot  help  thinking  that  the  haughty  and  offensive 
tone  assumed  by  many  of  the  representatives  of  the  TJnite-d  States 
helped  greatly  to  turn  the  tide  of  public  feeling  in  favor  of  their  oppo- 
nents. Men  refused  to  see  in  the  leaders  of  the  Soutli  the  "  rebels " 
and  the  "  pirates  "  held  up  by  the  United  States  to  public  reprobation, 
and  thus  the  effe«t  which  a  more  generous  appreciation  of  the  position 
and  qualities  of  their  adversaries  might  have  had  in  neutralizing  the 
feeling  in  their  favor,  tended  only  to  increase  it. 

Be  this  as  it  may,  I  assert  that,  whatever  individual  persons  may 
have  thought  or  felt,  Great  Britain  as  a  nation  was  throughout  the 
contest  between  the  Northern  and  Southern  States  honestly  desirous 
that  perfect  neutrality  should  be  maintained,  and  that  the  Queen's  gov- 
ernment, from  the  beginning  to  the  end,  were  animated  by  the  honest 
desire  faithfully  to  discharge  the  duty  which  their  position  as  the  min- 
isters and  servants  of  a  gi-eat  sovereign,  pledged  to  neutrality  in  the 
face  of  the  world,  imposed  upon  them. 
Having  thus  passed  in  review  the  general  heads  of  complaint  put 
Aiviir.ii"..  toi»ir-  forward  in  the  pleadings  of  the  United  States,  for  the  pur- 
>"">"'"•""-  pose  of  vindicating  the  British  government  and  British  au- 
thorities from  what  appear  to  me  nnfounded  and  unjust  aspersions,  I 
proceed  to  the  cases  of  the  individual  ships,  as  to  the  equipment  of 
which  it  is  alleged  that  the  British  government  were  wanting  in  dili- 
gence. 

But  it  is  here,  when  we  proceed  to  apply,  practically,  the  test  of  due 
diligence  to  the  conduct  of  the  government,  that  the  anomaly  of  the 
present  position,  to  which  I  adverted  in  the  outset,  makes  itself  sensi- 
bly felt.  As  1  have  shown  upou  abundant  authority,  the  equipping 
of  a  ship  for  sale  to  a  belligerent,  in  the  way  of  trade,  was  at  the 
time  in  question  no  offense  against  the  law  of  nations,  or  a  viola- 
tion of  neutrality,  though  it  was  an  offense  against  the  municipal  law  of 
Great  Britain.  The  government  of  Her  Majesty,  though  like  every  other 
government  it  was  bound  to  prevent  any  known  violation  of  the  law, 
was  under  no  obligation  to  a  belligerent  to  enforce  the  law  for  his  ben- 
efit, and  incurred  no  liability  to  such  belligerent  for  not  doing  so,  so 
long  as  the  law  was  not  enforced  against  the  latter  any  more  than 
against  bis  enemy.  Any  hostileexpedition  permitted  to  leave  the  shores 
of  Great  Britain,  which  the  government,  by  the  exercise  of  reasonable 
diligence,  could  have  prevented,  would  have  amounted  to  a  breach  of 
neutrality,  for  which  it  might  have  been  held  responsible.  But  for  the 
mere  equipping  of  a  vessel,  by  ship-builders,inthe  way  of  trade,  though 
intended  for  a  belligerent,  the  government  would  not  be  responsible; 
and  though  every  government  is  no  doubt  bound  to  prevent  infractions 
of  the  law,  so  far  as  it  knows  of  them  and  can  prevent  them,  still  this 
general  duty  which  it  owes  to  its  own  country  is  obviously  a  very  dif- 
ferent thing  from  the  responsibility  it  incurs  as  representing  the  state,  in 
relation  to  a  foreign  power.  In  the  one  case,  the  maintenance  of  the 
law  is  left  to  the  ordinary  authorities,  and  to  the  individuals  who  have 
occasion  to  seek  protection  or  redress  from  its  operation ;  in  the  other, 
the  action  of  the  government  by  its  immediate  officers  becomes  neces- 
sary for  its  own  protection.  No  doubt,  as  a  matter  of  comity,  and  from 
a  sense  of  justice,  a  government  would  pay  ready  attention  to  the  rep- 
resentatives of  a  belligerent  power  complaining  of  an  infraction  of  the 
municipal  law  in  a  matter  in  which  the  interests  of  the  belligerent  were 
affected — more  especially  in  a  matter  lying,  as  it  were,  on  the  confines 
of  municipal  and  international  law — and  woiild  call  into  aetinq  the  pre- 

Ho.tsdbyGOOgle 


OPINION'S    01'    SIR   ALliXANDKR    COCKBUEX.  ."Kif 

ventive  powers  it  possessed,  to  keep  tbe  law  from  being  brokeu.  But, 
under  sucli  circumst'ances,  it  might  fairly  leave  to  the  represcDtative  of 
the  lielligereut  to  make  out  a  casefor  tbe  application  of  the  law,  just  as 
it  is  left  so  to  do  to  aii  ordinary  individual  who  desires  to  pnb  the  law 
in  motion  in  order  to  obtain  redress  on  Lis  own  behalf.  Hence,  no 
doubt,  bad  ariseti  the  practice,  common  to  the  governments  both  of  the 
United  States  and  Great  Britain,  of  requiring  the  representative  of  a 
belligerent  power,  invoking  the  aid  of  the  government,  to  produce  e\i- 
dence  by  wliieb  the  action  of  the  executive,  when  bronght  to  tbe  test  of 
jndicial  inquiry,  can  be  justified  and  upheld. 

It  is  obvious  that  the  degree  of  active  diligence  which  could  reason- 
ably be  expected  from  a  government  under  such  circumstances,  is  very 
different  from  what  it  would  be  bound  to  exercise  in  order  to  prevent  a 
violation  of  neutrality  according  to  tlie  law  of  nations,  for  which,  as  a 
goveniment,  it  would  be  properly  responsible  to  a  belligerent  state. 

It  seems  to  ine  that  though  by  the  treaty  of  Washington  it  must  be 
taken  that  Great  Britain  was  bound  co  use  due  diligence  to  prevent  the 
eqnip|iing  of  ships  as  a  matter  of  neutral  obligation,  and  not  as  a  mere 
matter  of  municipal  law,  yet  that,  in  determining  whether  due  diligence 
was  then  applied  or  not,  we  must  look  to  the  relative  position  of  the  par- 
ties at  the  time,  and  insist  on  no  more  than  would  have  satisfied  the 
exigency  of  obligations  then  existing.  Morally,  in  jndging  the  conduct 
of  the  government  of  that  time,  we  are  assuredly  bound  to  do  so. 

CASE   OF  THE  PLOEIDA.  m- J-|.....i,, 

The  following  are  the  facts  relating  to  the  i'lorida,  as   tliey   are 
16  be  gathered  from  the  cases,  counter  cases,  arguments, 
and  printed  evidence  supplied  to  the  tribunal :  At i..v,.„iooi. 

This  vessel,  originally  named  the  Oreto,  was  no  doubt  built  for  war. 
The  contract  for  her  construction  was  made  by  Bullock,  who,  it  has  since 
become  known,  (though  at  the  time  the  fact  was  altogether  unknown  to 
Her  Majesty's  government,)  was  an  agent  of  the  Confederate  States, 
with  Pawcett,  Preston  &  Co.,  of  Liverpool,  by  whom  the  contract  for 
tlie  construction  of  the  hull  was  again  sublet  to  Miller  and  Sons,  ship- 
builders at  tliat  port.  The  attention  of  Mr.  Dudley,  the  United  States 
consul  at  Liverpool,  was  attracted  to  the  vessel  as  early  as  the  end  of 
January,  18G2.  In  dispatches  to  Mr.  Seward,of  the  24th  of  January  and 
4th  of  February,  he  calls  attention  to  this  steamer  under  the  name  of 
the  Oritis,  or  Oretis.  In  the>lett«r  of  the  24th  of  January  he  says :  "  She 
is  reported  for  the  Italian  government,  but  the  fact  of  the  machinery 
being  sujiplied  by  Fawcett  &  Preston,  and  other  circumstances  con- 
nected with  it,  make  me  suspicions,  and  cause  me  to  believe  she  is  in- 
tended for  the  South.'" 

On  the  4th  of  February  he  writes  to  Mr.  Seward  as  follows : 

111  my  last  two  dispatches  I  called  attontiua  to  tbe  iron  acrew  steam  gan-boat  Oivito, 
or  Oiitis,  being  bnilt  at  Liverpool,  aiid  fitted  out  bj  Fawcett,  Prestoa  &  Co.  ^Iieis 
now  taking  iu  lier  ooal,  and  appearanoea  indicate  that  she  will  leave  here  tbe  latter 
part  of  this  week  nitiiout  her  armament.  The  probabilities  are  she  will  run  into  some 
KiiiuU  port  and  take  it  and  aDimuDition  on  board.  This  of  itsislfia  somewhat  snspicioiiB. 
Tbey  pretend  she  is  bnill  for.theltialiau  government;  but  tbe  Italian  consul  here  in- 
fiiiius  na  that  he  knows  nothing  about  it,  has  no  knowledge  whatever  of  any  vessels 
being  built  for  his  government.  There  is  much  secrecy  observed  abont  her,  and  I  have 
been  nuable  to  get  anything  definite,  but  my  impressions  are  strong  that  she  is  intended 
for  tbe  Southern  Confedciacy.  I  buve  communicated  my  impressions  and  all  tlie  iavtH 
til  Mr.  Adams,  our  minister  at  Loniluu.  She  has  one  funnel,  three  masts,  bark-rigged, 
eijjbt  port-hc)les  lor  f;niis  on  eiicb  Bidn,  and  is  to  cany  siAeen  guns.' 
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It  thus  Jiiipesirs  ttiat,by  the  4tli  of  Febntaiy,  Mr.  Biidk-yiiad  put  Ml. 
Adams  in  possession  of  such  information  as  lie  possessed  conceruinff 
this  vessel.  The  letter  of  Mr.  Dndley,  to  Mr.  Adams  has  not  heen  puh- 
lished  among  the  American  documents;  butitis  evident  that  Mr.  Adams! 
did  not  consider  the  information  communicated  to  him  sufficient  to  war- 
rant any  application  to  Her  Msyesty's  government,  for  none  was  made 
by  him  on  the  subject  of  this  vessel  till  the  receipt  of  another  letter  from 
Mr.  Dudley,  a  fortnight  later.  Indeed,  Mr.  Dudley  expressly  states  that 
he  was  nuable  to  get  anytliiug  definite  about  the  vessel.  He  speaks 
only  of  suspicions  and  impressions.  He  had  nothing  to  commuuieate 
beyond  reports  and  rumors. 

Amongst  other  things  stated  bj"  Mr.  Dudley,  he  mentions  that  he  had 
made  inquiry  of  the  Italian  consul  at  Liverpool,  who  had  told  him  that 
he  knew  nothing  of  the  vessel.  But  if,  as  was  stat^^d  by  the  bniUIers, 
the  order  for  the  vessel  had  been  given  by  Thomas  Brotliers,  of  Palermo, 
the  Italian  consul  at  Liverpool  might  have  remained  without  inlonna- 
tion  ou  the  subject ;  and  Mr.  Dudley,  while  mentioning  what  had  passed 
between  him  and  the  Italian  consul  to  Mr.  Seward,  does  not  api>ear  to 
have  mentioned  it  to  Mr.  Adams.  Tlic  fact  was  unlinown  to  Her 
Majesty's  j:covermnent. 

On  the  17th  of  February,  .Mr.  Dudley  iiyaiii  writes  to  .Mr.  Adams 
about  the  Oreto  as  tbllows : 

The  gitii-1jont  Oreto  is  still  nt  tbisirort.  Slit  iiiiiakiiij-iiliiiLlfriiiiii  tlio  river  to-iiiij. 
No  aridnmeiit  iis  yet  on  Ijoard.  Slie  lins  put  up  a  st'ooud  Bmoke-stntk  Biiico  I  wroti' 
you.  ahe  therefore  has  two  Ainuels,  three  masta,  aud  is  bark-ri);ged.  I  am  now  in- 
ibrnied  that  hLo  is  to  ourry  eight  riHe^T  cannon,  and  two  long  sicivel-gilDs  ou  pivots  so 
:irranged  as  to  rake  hotk  fore  nnd  alt.  No  pains  or  expense  bos  been  spared  in  ber  ewt- 
Htruction,  iiiid  wlieii  fully  armed  slie  will  Ih)  a  tbrniidable  anil  dan}>eroiis  craft ;  in 
strength  ami  artuiiinent  quite  ciiuiil  to  tlio  Tusearorn,  so  I  shouk!  judge  &onl  -what  I 
leora. 

Jlr,  Miller,  wLo  linilt  tli<'  linll,  says  he  was  employed  hy  Fuweett,  Preston  &  Co.. 
aud  tliat  tliey  own  the  vesnel.  I  have  obtained  infornifltion  from  many  diflferent 
Kourcea,  :dl  of  which  soes  to  hIiow  that  she  is  intended  for  the  Southern  Coufederacy. 
I  ant  Hatisfied  tha;t  this  is  the  case.  She  is  ready  to  take  her  arms  on  board.  I  cannot 
learn  whether  they  are  to  be  shipTied  here  or  nt  some  other  poi't.  Of  conn^e  she  iaiii- 
tended  as  a  privateer.  'VTheii  slie  sails,  it  will  be  to  bnra  and  destroy  whatever  An- 
meets  with.liearing  the  Ameriean  flag.' 

In  a  postscript  he  adds,  "  The  gun-carriajjes  for  the  Oreto,  I  have  just 
learned,  were  taken  on  board  on  Friday  nightlast,  in  a  rough  state,  and 
taken  down  in  the  hold.  Fraser,  Treuliolm  &  Co.  have  made  advanccfj 
to  Fawcett,  Preston  &  Co.,  and  Miller  the  builder." 

This  statement  as  to  the  gun-carriages  was  wholly  incorrect. 

Having  received  the  letter  of  Mr.  Dudley,  Mr.  Adams  writes,  inclos- 
ing it  to  Lord  IJnssell.  as  follows : 

i.KCATuix  ui-  my.  i.'_\rn.:i>  St.vlks, 

London,  Ftlenarij  Ig,  ItSI-i. 

Mv  l.OKl) ;  1  liave  the  honor  li)  submit  to  jour  couijiiieralion  the  copy  of  an  estracl 
ot  a  letter  addressed  to  me  by  the  contiul  of  the  United  States  at  Liverpool,  going  tf> 
show  the  preparation  at  that  port  of  an  armed  steamer  evidently  inteuded  for  hostile 
operations  oq  the  ocean.  From  the  svidenee  furnished  in  the  names  of  the  persont^ 
stated  to  be  concerned  in  her  construction  and  outfit^  I  entertain  little  donbt  that  the 
intention  is  precisely  that  indicated  in  flie  letter  of  the  consul,  the  carrying  on  war 
against  the  United  States.  The  parties  arc  the  same  which  dispatched  the  &rmnda, 
laden  with  contraband  of  war  at  the  time,  in  August  last,  when  I  had  the  honor  of 
calling  your  lordship's  attention  to  her  position,  which  vessel  then  succeeded  in  running 
the  blockade,  and  which  now  appears  to  be  about  again  to  depart  on  a  like  errand. 

Should  further  evidence  to  sustain  the  allegationa  respecting  the  Ovcto  be  he)d  in'- 
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cessary  to  effect  the  object  of  secnring  the  interposition  of  Her  Majesty's  goveromeDt, 
I  will  loake  an  otfoct  lo  piocure  it  in  a  more  formal  nianDer. 
I  Iiave,  &c., 

CHARLES  FRANCIS  ADAMS.' 

It  is  clear  that,  in  the  iuformation  thus  conveyed  to  Lord  Kuasell, 
there  was,  so  far,  nothing  that  could  justify  the  seizure  of  the  vessel. 
"Whether  Mr.  Dudley  communicated  to  Mr.  Adams  the  details  of  the  iu- 
formation, to  which  he  refers  in  general  terms  in  his  letter  of  the  17th, 
or  not,  it  is  certain  that  no  details  were  communicated  to  Her  Majesty's 
government.  Nothing  was  specifically  stated  beyond  the  names  of  the 
parties  for  whom  and  by  whom  the  vessel  had  been  built,  and'  that  the 
former  were  the  same  as  had,  in  the  preceding  August,  dispatched  the 
Bermuda  laden  with  munitions  of  war,  with  which  she  had  suciceeded  in 
running  the  blockade.  Beyond  this,  all  is  suspicion,  or,  at  best,  the  be- 
lief of  two  zealons  servants  of  the  United  States  Government,  with 
only  a  general  reference  to  information  received  by  one  of  them  from 
"  many  different  sources,"  no  details  of  which  are  given,  or  means 
afforded  of  testing  its  accuracy  or  trustworthiness.  It  is  obvious  that, 
if  upon  such  a  representation  the  Government  had  proceeded  to  seize 
the  vessd,  no  court  could  have  condemned  her ;  she  must  inevitably  have 
been  released.  Indeed,  Mr.  Adams  himself  seems  to  have  been  conscious 
that  his  representation  was  not  one  on  which  the  Government  could  act 
without  further  materials;  for  he  ends  his  letter  by  saying,  "Should 
farther  evidence  to  sustain  the  allegations  respecting  the  Oreto  be  held 
necessary  to  effect  the  object  of  securing  the  interposition  of  Her  Ma- 
jesty's government,  I  will  make  an  effort  to  procure  it  in  a  more  formal 


It  is  plain  from  this  that,  as  late  as  the  18th  of  February,  Mr.  Adams 
was  not  in  possession  of  evidence  on  -which  he  fel  t  he  had  a  right  to  call 
for  the  interposition  of  the  Government. 

Wor  does  Mr.  Dudley  appear  to  have  succeeded  in  obtaining  any  more 
reliable  iuformatiou.    On  the  19th  he  writes  again  to  Mr.  Seward : 

I  do  not  think  there  is  any  dottbt  but  what  she  (the  Flnrida)  is  intendeil  for  the  so-ealled 
Southern  Confeileracy.  Information  from  many  difEereot  souroea  all  confirm  it,  and 
EWBie  of  the  Southern  Ageats  have  admitted  it.  Oq  Friday  night  laat,  her  gun-car- 
riages, in  pieces,  and  aome  in  a  rough  state,  were  taken  on  board  and  put  down  in  the 
hold.  It  is  Hnderstood  that  her  gnos  are  at  thefoundery  of  Fawoett,  Preston  &Co.  It 
ia  probable  they  may  be  taken  on  in  boxes,  and  raonnted  after  they  get  out  to  sea  ; 
but  I  have  nothing  to  warrant  this  supposition,  except  the  fact  of  the  gun-carriages 
being  taken  on  board  in  the  night-time,  and  in  the  manner  they  were.  She  will  be 
quite  eqaal  in  strength  and  armament  to  the  Tuacarora  when  completed.  She  made  a 
trial  trip  of  twenty  miles  yesterday.  I  have  made  this  vessel  the  subjeot  of  two  dis- 
patches to  Minister  Adams,  and  communicated  to  him  all  the  particulars.^ 

Here  again,  when  Mr.  Dudley  professes  to  be  in  possession  of  the  im- 
portant fact  that  some  of  the  Southern  Agents  had  admitted  that  the 
Oreto  was  intended  for  the  Southern  Confederacy,  he  communicated  the 
fact  only  to  Mr.  Seward.  No  such  information  is  given  to  Mr.  Adams, 
still  less  to  the  Government  or  to  the  local  authorities,  by  whom,  had  it 
been  imparted  to  them,  the  information  might  have  been  followed  up. 

Both  in  this  and  his  former  letter  Mr.  Dudley's  information  as  to 
the  gun-carriages  having  been  conveyed  on  board  the  Oreto,  with  the 
additionally  auspicious  circumstance  of  this  having  been  done  by  night, 
proved  altogether  mistaken.  The  report  made  by  the  custom-house 
officers  of  Liverpool  on  the  21st  of  February  shows  that  the  vesspl  had 
no  gun-carriages  on  board.    It  further  appears  by  reports  made  at  a 


'British  Appendix,  vol.  i,  p.  1 ;  United  Statea  Documents,  vol.  vi,  p.  316. 
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later  period  that  she  hart  uo  gun-carriagea  on  board  when  she  fliiaily 
left  Liverpool.    She  had  none  on  board  whea  she  arrived  at  Niissau. 

All  that  under  the  circumstancea  could  possibly  be  aaked  for,  on  the 
informatioD  conveyed  to  the  government  by  Mr.  Adams,  waa  inquiry ; 
and  this  Her  Majesty's  government  at  once  proceeded  to  institute. 

Immediately  on  the  receipt  of  Mr.  Adams's  letter,  Earl  Eussell  took 
the  necessary  steps  for  causing  local  inquiries  as  to  the  Oreto  to  be  made 
by  the  officers  to  whose  department  it  appertained  to  investigate  such 
a  matter.  Ifo  clew  having  been  given  to  the  secret  sources  of  informa- 
tion which  Mr.  Dudley  may  have  possessed,  these  officers  could  only 
apply  in  the  first  instance  to  the  builders  of  the  vessel.  The  result  of 
their  iuquiries,  as  shown  in  the  reports  made  by  them,  appeared  per- 
teetly  satisfactory.  The  commissioners  of  customs,  on  the  22d  of  Feb- 
ruary,'report  to  the  treasury  as  follows: 

On  receipt  of  yont  lordship's  reference,  we  forthwith  iiistracted  onr  collector  at 
Liverpool  to  mate  inquiries  in  regard  to  the  vessel  Oreto,  and  it  appears  from  his  re- 
port tliat  she  has  been  built  by  Messits.  Miller  &  Sons  for  Messrs.  Fawcett,  Preston  & 
Co.,  engineers,  of  Liverpool,  anii  is  intended  for  the  use  of  Messrs.  Thomas  Brothers, 
of  Paletmo,  one  of  that  firm  having  frequently  visited  the  vessel  duriug  the  process  of 
building. 

The  Oreto.  is  pierced  for  four  guus ;  but  she  has,  as  yet,  taken  nothing  on  board  bat 
coals  and  ballast,  tjhe  is  not,  at  present,  fitted  for  the  reception  of  gnns,  nor  are  the 
builders  aware  that  she  is  to  be  supplied  with  guns  while  she  remains  in  this  country. 
The  expense  of  her  construction  has  been  paid,  and  she  has  lieen  handed  over  to  Messrs. 
Fawcett  &  Preeton.  Messrs.  Miller  &■  Sons  state  their  belief  that  her  destination  is 
Palermo,  as  tliey  have  been  requested  to  recommend  a  master  to  take  her  to  that  port, 
and  our  ooUector  at  Liverpool  states  that  he  has  every  reason  to  believe  that  the  ves- 
sel is  fur  the  Italian  governmont. 

We  l>eg  further  to  add,  that  special  directions  have  been  given  to  the  officers  at 
Liverpool  to  watch  the  movements  of  the  vessel,  and  that  we  will  not  fail  to  report 
fortbwitb.  any  circumstance  which  may  occur  worthv  of  your  lordship's  cognizance. 
Tab.  F.  FEEMANlftj;. 
GEENVILLE  C.  L.  BERKELEY.' 

The  statement  of  the  commisaioners  was  based  on  the  following  re- 
ports which  they  had  received  from  their  officers  at  Liverpool : 
Mr.  Edieards  to  Ihe  commiesionen  of  customs. 

Liverpool,  February  21,  1863. 

Honorable  Sms :  The  builders  of  the  vessel  Oreto  are  Messrs.  Miller  &.  Sons.  Mr. 
Miller  is  the  chief  surveyor  for  tonnage.  By  their  note  inclosed  the  vessel  is  correctly 
described,  and  I  have  every  reason  to  believe  that  she  is  tor  the  Italian  government, 
and  not  for  the  Confederates. 

It  will  be  seen  by  the  note  of  the  surveyor,  Mr.  Morgan,  which  I  annex,  that,  as  yet, 
sht)  has  nothing  in  her,  so  that  the  information  furnished  tu  the  goverumeut  is,  so  far, 


Special  directions  have  been  given 
vessel,  so  that  whatever  takes  plEite 
ResiiKctfully,  &c., 


Mr.  Miil-.-y  to  Air.  Edieardi. 


S,  PRICE  EDWARDS. 


LiVKRPOOL,  Feiruai-y  21,  lfi62. 
SiK ;  We  have  built  the  drapatch-vessei  Oreto  for  Messrs.  Fawcett,  Preston  &  Co., 
engineers,  of  this  town,  who  are  the  agents  of  Messrs.  Thomas  Brothers,  of  Palermo,  ibr 
whose  nae  the  vessel,  we  understand,  has  been  built.  She  is  pierced  for  four  guus ;  she 
has  taken  nothing  whatever  on  board  except  coals  and  ballast ;  she  is  in  no  way  fitted 
for  the  reception  of  guns,  as  yet ;  nor  do  we  know  that  she  is  M  have  guns  whUe  in 
England.  Mr.  Thomas,  of  the  tirm  at  Palermo,  fi'equeutly  visited  the  ship  while  she 
was  l>eing  built. 

We  have  handed  her  over  to  the  eugineers,  and  have  been  paid  for  her.    According  to 
the  bast  of  my  intbrmation  the  present  destination  of  the  vessel  is  I'flleiiuo  ;  and  we 
have  been  aaked  to  recommend  a  master  to  take  her  out  to  Palermo. 
I  remain,  &.C., 

T.  MILLER. 
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Jfc.  Morgan  to  Mr.  EdwardH. 

February  21,  1863. 
Sir;  I  beg  to  state  that  I  have  inspected  the  Oreto,  now  lying  iu  Tosteth  Dock, 
agreeably  with  your  direotiona  iseueel  to-day. 

She  is  a  splendid  steamer,  auitahle  for  a  dispatch-boat ;  pierced  for  gims,  hut  lias 
not  any  on  board,  nor  are  there  any  gun-carriages.    Coals  and  ballast  are  all  that  the 

Respectfully,  &e., 

C.  MOKGAK",  Colleetor.' 

Here,  therefore,  was  the  assurance  of  a  respectable  flrm  of  ship-build- 
prs,  by  whom  the  vessel  had  been  built,  that  it  was  understood  by  them 
to  have  been  built  for  Thomas  Brothers  of  Palermo,  whose  agents  Faw- 
cett  &  Co.  were,  and  that  Mr.  Thomas,  a  member  of  the  Palermo  flrm,  had 
frequently  visited  the  ship  while  she  was  in  the  course  of  construction. 
There  was  the  statement  of  Mr.  Edwards,  an  officer  possessing  the  con- 
fidence of  the  governnent,  that  he  had  every  reason  to  believe  that  the 
vessel  was  built  for  the  Italian  government,  and  not  for  the  confederates. 
And. from  the  report  of  Mr.  Morgan,  another  government  officer,  as  well 
as  from  the  statement  of  Mr.  Miller,  it  further  appeared  that  the  repre- 
sentation of  Mr.  Dudley,  that  the  vessel  "  had  received  her  gun-car- 
riages and  was  ready  to  take  her  arms  on  board,"  was  altogether  incorrect, 
there  being  no  gun-carriages  on  board,  or  preparation  of  any  sort  for 
the  reception  of  guns.    . 

If,  prior  to  the  receipt  of  these  reports,  the  evidence  was  insufficient 
to  justify  the  seizure  or  detention  of  the  vessel,  assuredly  after  them 
Her  Majesty's  government  would  have  acted  most  improperly  if  they 
had  directed  their  officers  to  adopt  so  arbibary  and  unwarranted  a  pro- 
ceeding. 

It  may  be  said  that  further  inquiries  should  have  been  instituted. 
But  of  whom  ?  Mr.  Dudley,  to  whom  every  one  who  had  conceived 
any  suspicions  about  the  vessel,  or  heard  any  rumors  respecting  her, 
appears  to  have  run,  and  who  of  course  was  naturally  disposed  to 
listen  to  any  statements  of  the  kind,  made  a  point  of  not  giving  up  the. 
names  of  his  informants.  No  facts  were  ever  communicated  by  Mr. 
Dudley,  either  to  the  officers  of  the  port  or  to  the  police  of  Liverpool. 
The  reports  received  from  the  commissioners  of  customs  by  the  gov- 
ernment were  at  once  communicated  to  Mr.  Adams.  I  cannot  help 
thinking  that  then  was  the  time  for  putting  Her  Majesty's  government 
in  possession  of  any  information  which  had  been  obtained  by  Mr.  Dud- 
ley from  so  "many  different  sourees,"  if  that  information  could  have 
been  made  available,  and  for  procuring  the  evidence  which  Mr.  Adams 
had  expressed  himself  willing  to  make  an  effort  to  obtain.  But  nothing 
iurther  was  heard  from  that  gentleman  till  the  26th  of  March,  (up- 
wards of  a  month  later,)  when  the  vessel  had  actually  sailed.  Either 
Mr.  Adams  felt,  after  the  reports  made  to  the  government  by  its  officers, 
that  the  zeal  of  Mr.  Dudley  had  led  him  to  form  hasty  conclnsions, 
or  the  information,  though  derived  from  "  many  different  sources," 
turned  out  to  be  such  as  could  not  be  relied  on,  or  the  evidence  was 
found  not  to  be  forthcoming.  Kven  Mr.  Dudley,  whose  untiring  industry 
and  zeal  in  the  discharge  of  his  duty  is  certainly  entitled  to  admi- 
ration, does  not  appear  to  have  supplied  Mr.  Adams  during  the  whole  of 
this  iieriod  with  any  evidence  of  importance,  or  to  have  been  required 
by  Mr,  Adams  to  procure  evidence  upon  which  the  government  could 
be  called  upon  to  act.  It  appears  to  me,  under  these  circumstances, 
singularly  inconsistent  and  unjust  to  impute  as  matter  of  blame  to  Earl 
Eussell,  as  is  done  in  the  case  of  the  United  States,  that  he  did  not  call 
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npoD  Mr.  Adams  to  furnish  farther  evidence.  Tlie  government  were 
satisfied  with  the  reports  of  their  officers,  having  received  which  they 
might  reasonably,  and  without  being  liable  to  any  imputatioa  of  want 
of  due  care,  be  of  opinion  that  they  ought  to  rest  content,  at  all  events 
till  something  more  should  be  brought  forward.  There  was  no  reason 
why  they  should  doubt  the  written  statement  of  Messrs.  MUler,  a  firm 
of  known  respectability,  and  one  of  the  members  of  which  was  a  gov- 
ernment ofBcer  at  the  port.  All  the  firms  mentioned  had  carried  on 
business  at  Liverpool  previously  to  the  war,  and  it  neither  is,  nor  can 
be,  suggeet«d  that  after  the  war  had  began  they  had  no  business  deal- 
ings or  transactions  except  with  the  Confederate  States.  At  the  same 
time,  as  there  was  no  doubt  that  the  vessel  was  one  which  was  capable 
of  being  adapted  to  the  purpose  of  war,  it  was  right  at  such  a  conjuncture 
that  a  watchful  eye  should  be  kept  on  her.  Directions  to  this  effect 
were  accordingly  given  by  the  commissioners  of  customs,  and  the  ves- 
sel was  diligently  watched  until  the  hour  of  her  departure.  If  ftvi- 
denee  had  been  forthcoming  to  show  that  the  government  officers  were 
deceived,  it  was  for  Mr.  Dudley,  who  professed  to  know  where  it  was  to 
be  found,  to  produce  it.  He  would  have  been  wholly  wanting  in  his 
duty  if,  being  possessed  of,  or  enabled  to  obtain  such  evidence,  he  had 
failed  to  produce  it.  The  fact  that  neither  Mr.  Dudley  nor  Mr.  Adams 
made  any  communication  to  the  government  till  after  the  vessel  had 
sailed  is,  as  it  seems  to  me,  very  strong  to  show  that  no  such  evidence 
was  to  be  had. 

If  Mr.  Dudley,  to  whom  everybody  appears  to  have  resorted  who  had 
anything  to  communicate,  could  find  nothing  on  which  his  superior, 
Mr.  Adams,  ever  ready  to  address  requisitions  or  remonstrances  to 
Earl  Bussell,  could  call  for  the  intervention  of  Her  Majesty's  govern- 
ment, it  seems  unreasonable  to  reproach  the  government  with  want  of 
due  diligence  in  not  making  inquiries  which,  there  is  every  reason  to 
think,  could  have  led  to  no  profitable  result. 

That  the  government  were  sincerely  desirous  of  ascertaining  the  true 
character  of  this  vessel,  lest,  possibly,  any  violation  of  neutrality  should 
be  contemplated,  is  shown  by  this,  that  instead  of  resting  satisfied  with 
the  inquiries  of  the  local  officers,  a  belief  having  been  expressed  that 
the  vessel  was  being  built  for  the  Italian  government.  Lord  Eussell,  on 
the  26th  of  February,  telegraphed  to  Sir  James  Hudson,  the  British 
minister  at  Turin,  desiring  him  to  "  ascertain  and  report  whether  a  vessel 
called  the  Oreto,  now  fitting  out  at  Liverpool,  is  intended  for  the  use  of 
the  Italian  govemmeut." '  Sir  James  Hudson  having  referred  to  Signer 
Eicasoli,  the  minister  for  foreign  affairs,  telegraphs,  in  answer :  "  Bica- 
soli  tells  me  he  has  no  knowledge  whatever  of  the  ship  Oreto,  but  will 
cause  inquiry  to  be  made."*  As  the  construction  of  such  a  vessel  would 
belong  to  the  department  of  the  marine,  the  fact  of  Signer  Bicasoli 
being  unaware  of  any  order  having  been  given  for  its  construction 
would,  of  course,  not  be  conclusive.  Indeed,  Signer  Bicasoli  would  not 
take  upon  himself  to  negative  the  fact,  bat  promised  to  make  inquiry 
on  the  subject.  Unfortunately  the  result  of  the  inquirj',  which  was  that 
the  vessel  had  not  been  built  tor  the  Italian  government,  was  not  com- 
municated to  Sir  James  Hudson  till  the  25th  of  March,  by  which  time 
the  Oreto  had  actually  sailed."  The  delay  is  believed  to  have  been 
owing  to  a  change  in  the  Italian  ministry,  which  occurred  about  the 
period  in  question ;  for  the  answer  to  Sir  James  Hudson  was  given  not 
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by  Signer  Eicasoli,  but  by  Signoi-  Eatazzi,  who  had  succeeded  hini  as 
niiaistcr  for  foreign  affairs.  The  delay  is  certainly  not  one  for  which 
Her  Majesty's  goverDment  can  in  any  way  be  held  responsible.  Until 
the  final  answer  to  Sir  James  Hudson's  inquiry  had  been  given,  the  un- 
certain answer  of  Signer  Bicasoli  could  not,  for  the  reason  already 
given — namely,  that  tbe  matter  was  not  one  belonging  to  his  depart- 
ment—sufiice  to  warrant  the  seizure  or  detention  of  the  vessel.  The  ig- 
norance of  the  Italian  consul  at  Liverpool,  who  would  not  necessarily  be 
informed  of  an  order  given  by  the  Italian  government,  especially  if  the 
order  had  been  given  to  Thomas  Brothers  of  Palermo,  could  not  make 
it  unnecessary  to  wait  for  Signor  Ratazzi's  answer.  But  the  alleged 
ignorance  of  the  It-alian  consul  was  never  communicated  to  the  govern- 
jiient  or  to  the  local  authorities.  The  information  was  given  by  Mr. 
Dudley  to  Mr.  Seward  alone:  in  other  words,  was  thrown  away. 

Mr.  Dudley  continued  to  keep  a  watchful  eye  on  the  Oreto.  On  the 
27th  of  February  he  writes  to  Mr.  Seward : 

I  have  positive  evidence  that  the  Oreto  gun-boat  is  intended  for  the  aouthem  confed- 
eraey.  She  is  to  carry  sixteen  ftnns,  is  intended  as  a  privateer,  aad,  from  present  ap- 
pearances, looks  as  ifshe  would  start  on  her  cruise  direct  from  this  port.  She  ha» 
taken  ou  board,  this  loortjiiiK,  seventy  barrels  of  pork  and  beef,  sixty  sacks  of  nav^  and 
six  barrels  of  cabin  bread,  togutUer  with  other  provlNious,  Tlie  giias  are  to  be  shipped 
at  some  other  port  la  Knglaud. ' 

Again  on  the  1st  of  March : 

The  day  before  yesterday  I  wrote  the  Departnieut  that  I  had  obtained  evidence  that 
the  gun-fioat  Oreto  was  intended  as  a  privateer,  and  that  she  was  taking  on  her  pro- 
visions, &c.  Since  then  she  has  becn.quite  busy  in  taking  on  provisions.  She  has  a 
very  large  quantity,  enough  for  a  long  cruise.  They  are  gettmg  as  many  southern 
sailors  as  they  can.  They  want  130  nienif  they  can  procure  them.  The  pilot  has  been 
t-old  they  would  leave  to-day;  they  are  only  waitingfor  the  arrival  of  the  West  India 
boat  at  Southampton.  The  captain  who  is  to  oonunand  her  is  to  come  by  this  boat.  A 
man  by  the  name  of  Dusuid',  a  Scotchman,  is  to  take  her  out  of  this  jmrt  aa  an  English 
vessel.  Her  transfer  will  he  made  outeide.  The  pilot  thinks  she  will  not  come  baak 
to  Liverpool  after  her  trial  trip.  He  is  given  to  nnderstand  that  she  will  go  to  the  Isle 
of  Man',  then  to  Holyhead,  and  some  other  ports,  in  one  of  which  her  gans  will  be 
placed  on  board,  and  then  she  will  enter  at  once  on  her  oraisej  and  sail  to  the  Mediter- 
ranean. 1  have  made  arrangements  by  which  1  think  intelligence  of  her  movements 
will  be  communicated  to  me.  Yesterday  I  addressed  letters  to  the  consuls  on  the  Med- 
iterranean, and  sea-ports  of  Spain,  Portiif!al,  and  some  others,  advisini  them  of  this 
vessel,  and  requesting  them  to  report  her  if  she  should  visit  the  port.  The  programme, 
fts  laid  down  to  the  pilot,  may  not  be  carried  out,  but  it  looks  very  probaWe  when 
taken  in  connection  with  the  large  supplies  of  provisions  she  has  received  on  board. ' 

The  programme  was  not  carried  out.  The  Oreto  neither  went  to  the 
Isle  of  Man,  nor  Holyhead,  nor  the  Mediterranean ;  nor  did  she  get  any 
southern  sailors. 

In  the  foregoing  letters  Mr.  Dudley  says  he  has  "  positive  evidence  " 
that  the  gun-boat  Oreto  was  intended  as  a  privateer,  and  for  the  south- 
ern confederacy.  If  so,  one  is  naturally  induced  to  ask  how  it  was  that 
this  evidence  was  not  communicated  to  Mr.  Adams,  by  whom  it  might 
immediately  have  been  made  available,  instead  of  being  only  spoken  of, 
and  that  only  in  general  terms,  to  Mr.  Seward,  who,  being  on  the  other 
side  of  the  Atlantic,  could  not,  of  course,  make  use  of  it  to  stop  the  ves- 
sel. Is  not  the  fair  inference  to  be  drawn  from  this  and  the  other  let- 
ters of  this  gentleman,  when  we  see  how  little  resulted  from  them,  that 
anxious  to  show  his  zeal  in  the  best  light,  he  was  more  disposed  to 
address  himself  to  the  Secretary  of  State  than  to  the  minister  in  Lon- 
don, and  was  somewhat  apt  to  boast  of  possessing  evidence,  when,  in 
fact,  he  had  nothing  more  than  reports  and  conjectures,  which,  though 
not  inconsistent  with  probabihty,  possessed  no  substantial  or  available 
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reality  ?  Or  was  it  tliat  his  information  was  obtained  Ijy  secret  means 
which  would  hare  stamped  it  with  discredit  if  produced  i 
On  the  5th  of  March  Mr.  Dudley  again  writes  Mr,  Seward : 
OwiDg,  as  it  IB  alleged,  to  the  authorities  here,  the  Oreto  has  been  compelled  to  reg- 
ister as  au  Englinh  vessel,  and  lio  regularly  entered,  &c.  She  entered  on  Saturday 
last  for  Palermo,  in  Sicily,  and  Jamaica,  in  tbe  West  Indies,  W.  C.  Miller  as  owner,  and 
Duguid  as  commander.  Her  gnns  are  not  on  board.  She  sliipped  her  orew  on  Monday 
last.  Inclosed  find  a  copy  of  an  i^reement  given  by  the  captain  to  one  of  the  men. 
By  it  you  ■will  see  that,  while  SfiUer  is  the  owner,  Fawcett,  Preston  &  Co.  pay 
the  men.  I  have  this  document  temporarily  in  my  possession.  The  transfer  of  the 
vessel  to  the  southern  confederacy  will  not  be  made  here,  bnt  at  some  place  outside ; 
it  may  he  at  Palermo  or  Bermuda,  bnt  most  likely  at  some  place  in  the  Mediterranean, 
us  the  pilot  and  alt  the  men  are  now  given  to  understand  that  they  are  first  to  go  there. 
The  foreman  in  Fawcett,  Preston  &  Oo.'s  told  a  young  man,  formerly  in  tbe  employ  of 
that  company,  that  the  guns  for  tbe  Oreto  were  to  be  shipped  to  Palermo,  and  put  on 
board  at  that  place ;  while  another  person  in  their  fonndery  told  one  of  my  men  that 
tbe  guns  had  been  sent  on  in  tbe  steamer  Bermuda,  and  were  to  be  landed  at  Ber- 
muda, and  that  the  Oreto  was  to  call  there  for  them.  Which  of  these,  or  whether  either 
of  them,  is  true,  I  cannot  tell;  bnt  what  gives  some  strength  to  the  latter  statement  is 
the  &ct  that  on  Saturday  morning  last,  while  the  Bermuda  was  in  the  river,  and  Just 
before  sbe  sailed,  several  large  cannon  were  placed  on  board  of  her.  Both  of  these  per- 
sons in  the  employ  of  Fawcett,  Preston  &,  Co.  stated  that  she  was  intended  for  the 
confederates.  The  report  is  that  she  is  to  stop  at  Holyhead.  I  have  sent  a  man  there 
to  watch  her,  and  made  arrangements  with  one  of  the  crew  to  give  information  from 
time  to  time ;  made  ber  tbe  subject  of  a  number  of  communications  to  Mr.  Adams,  and 
on  Friday  addressed  a  circalar  to  all  onr  consuls  in  the  Mediterranean,  requesting 
them  to  look  after  and  report  to  the  Department  in  case  she  should  visit  the  port.  Tbe 
provisions  of  the  Oreto  are  of  the  very  best  kind,  and  very  ample,  (the  pilot  says 
enough  to  last  a  year,)  with  abundance  of  wines  and  liqnors  for  the  officers.  She 
sailed  from  here  last  evening — the  bill  of  entry  says  for  Palermo  and  Jamaica  in  bal- 
last.   Her  crew  shipped  consists  of  fifty-two  men.' 

The  conflicting  statements  set  forth  in  this  letter  show  how  uncertain 
and  unreliable  were  the  reports  which  were  conveyed  to  Mr.  Dudley  by 
persona  who  gave  their  conjectures  as  facts,  as  well  as  how  little  reli- 
ifnce  can  be  placed  on  the  information  of  Mr,  Dudley,  and  bow  readily 
that  gentleman  accepted  unauthentic  rumors  and  reports  as  the  founda- 
tion of  his  statements.  Mr.  Miller  was  not  registered  as  owner,  but,  as 
we  shall  see  in  a  moment,  Mr.  John  Henry  Thomas,  a  merchant  con- 
nected with  Palermo.  In  the  agreement  with  the  crew,  printed  in  the 
British  appendix,  the  firm  of  j'awcett,  Preston  &  Co.  are  mentioned 
as  "  managing  owners ;"  no  mention  is  made  of  Mr.  Miller,  either  as 
registered  or  managing  owner. 

The  guns  for  the  Oreto,  which  it  was  asserted  were  to  go  out  in  the 
Bermuda,  did  not  go  out  in  that  vessel. 

Here,  again,  I  cannot  bnt  repeat  the  observation  that  while  facts 
which,  if  true,  were  no  doubt  of  importance,  are  communicated  to  Mr, 
Seward,  no  information  respecting  them  is  given  to  Mr.  Adams,  by 
whom  they  might  have  been  turned  to  good  account,  or  to  the  local 
authorities,  to  whom  they  might  have  afforded  a  clue  to  get  at  the  truth. 
The  statements  made  by  the  foreman  and  workmen  of  Fawcett,  Preston^ 
&  Co.,  if  mentioned  in  the  proper  quarter,  might  have  led  to  important 
revelations. 

The  attention  of  the  local  authorities  at  Liverpool  had  not  been  with- 
drawn from  the  vessel.  They  insisted,  as  appears  from  Mr.  Dudley's 
letter  to  Mr.  Seward,  of  the  5th  of  March,  that  the  ship  should  be  reg- 
istered, no  doubt  as  the  condition  of  her  clearance,  and  on  the  3d  of 
March,  she  was  registered  accordingly,  in  the  name  of  "John  Henry 
Thomas,  of  Liverpool,  in  the  county  of  Lancaster,  merchant,"  appar- 
ently either  a  member  of  or  connected  with  the  Palermo  firm — the  said 
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John-Henry  Thomas  then  making  tbe  following  declaration,  according 
to  the  uanal  form : 

I,  the  uDclersignea  John  Henry  Thomas,  of  Liverpdo!,  county  of  L  ancastor,  mer- 
rhant,  declare  as  follows:  I  am  a  natutal-bora  British  subject,  bom  at  Palermo,  ia 
the  island  of  Sicily,  of  Britisb  parents,  and  have  never  taken  the  oath  of  allegiance  to 
any  foreign  state.  The  above  general  description  of  the  ship  is  correct.  James  Alex- 
ander Duguid,  whose  certiflcate  of  competency  or  service  is  Ho.  4,073,  ie  the  master  of 
eaid  ship.  1  aca  entitled  to  be  reg^tered  as  owner  of  eisty-four  shares  of  the  said 
ship.  To  the  best  of  my  knowledge  and  belief  no  person  or  body  of  persons  other  than 
anch  persons  or  bodies  of  persona  as  are  by  the  merchaQt  shipping  act,  1^14,  quali&ed 
to  be  owners  of  British  salps,  is  entitled,  as  owner,  to  any  interest  whatever,  either 
legal  or  beneficial,  in  the  said  sliip.  And  I  make  this  solemn  declaration,  conscien- 
tiously believing  the  same  to  be  tnie. 

JOHN  H.  THOMAS. 

Li-dh,  lBo2,  by  the  above-named  John  Henry 

The  fact  of  Mr.  Thomas,  who  thus  declared  himself  t»  be  a  native  of 
Palermo,  being  registered  as  the  owner,  and  his  declaration  that  no  per- 
son or  body  of  persons,  other  than  such  as  were  by  the  merchant  ship- 
ping act  qualified  to  be  owners  of  British  ships,  was  entitled,  as  owner, 
to  any  interest,  legal  or  beneficial,  iu  the  vessel,  were  of  course  calcu- 
lated to  give  support  to  the  statement  that  the  vessel  was  intended  for 
the  firm  of  Thomas  Brothers  of  that  place. 

On  the  ensuing  day,  the  ith,  the  Oreto  cleared  out  for  Palermo  and 
Jamaica. 

Attention  is  called  in  the  case  of  the  United  States  to  the  faet  that, 
"  notwithstanding  the  alleged  belief  of  the  Liverpool  officers  that  the 
vessel  was  intended  for  the  King  of  Italy,  she  was  allowed  to  clear  for 
Jamaica  in  ballaat,"  In  fact,  she  cleared  for  Falermo  and  Jamaica ;  not, 
as  would  appear  to  bethusrepresented,  for  Jamaica  alone.  And  it  is  to 
be  observed  that  the  belief  of  Hr.  Edwards,  the  collector,  on  this  head 
had  been  expressed  as  much  as  a  month  before,  without,  as  it  would 
appear,  any  definite  grounds ;  and  that,  on  the  other  hand,  Messrs,  Mil- 
ler had  stated  that  she  had  be«D  built  for  the  Palermo  firm,  and  that 
this  statement  had  received  contirmatiou  from  the  registration  of 
Thomas  as  her  owner. 

Though  represented  as  destined  to  be  handed  over  to  the  Italian  gov- 
ernment, as  a  dispatch-boat,  yet,  if  built  in  the  first  instance  for  a  pri- 
vate firm,  it  was  not  impossible  that  it  might  be  intended  that  she  should 
make  a  voyage  to  the  West  Indies  before  being  parted  with.  Even  if 
her  being  cleared  for  Jamaica,  as  well  as  Palermo,  had  been  deemed  a 
circumstance  of  suspicion,  it  would  not  have  justified  a  seizure  of  the 
vessel,  unless  there  was  something  to  show  that  the  clearance  was  ficti- 
tious and  fraudulent.  It  was  only  by  subsequent  events  that  this  was 
made  to  appear. 

Attention  is  invited  in  the  case  of  the  United  States  to  what  is  called 
the  "  easy  credulity  "  of  these  ofScicals,  "  who  to  the  first  charges  of 
Mr.  Adams  replied  by  putting  forward  the  belief  of  the  builders  as  to 
the  destination  of  the  vessel,  and  who  met  his  subsequent  complaints 
by  extracting  from  the  custom-house  records  the  false  clearance  which 
Bullock  and  Eraser,  Trenholm  &  Co.  had  caused  to  be  entered  there.'* 

This  representation  appears  to  me  very  unfair.  These  officers,  on  re- 
ceiving instructions  from  the  commissioners  of  customs  to  make  inquiry, 
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had  no  one  to  resort  to  on  the  first  occasion  but  the  builders.  They 
could  report  no  other  than  what  the  builders  stated,  which  -was  that  "  to 
the  hest  of  their  information  "  the  present  destination  of  the  vessel  was 
Palermo,  as  it  had  been  built  for  the  firm  of  Thomas  Brothers,  of  that 
place,  and  they  had  been  asked  to  recommend  a  master  to  take  her  out 
to  Palermo.  When  it  is  said  that  on  the  second  occasion  the  officers 
extracted  ftom  the  coatom-house  records  the  false  clearance  which  Bul- 
lock and  Fraser,  Trenholm  &  Co.  had  caused  to  be  entered  there,  it  is 
again  to  be  borne  la  mind  that  it  was  their  duty  to  communicate  the 
eatry  of  the  ship's  clearance  to  their  superiors,  according  as  it  stood  on 
the  register;  besides,  there  is  no  evidence  of  tbe  eot^  having  been 
made  by  Bullock  or  by  Fraser,  Trenholm,  &  Co.  Indeed,  that  Bullock 
can  have  been  a  party  to  the  clearance  is  impossible.  The  recklessness 
of  the  assertion  is  apparent  from  the  fact  that  the  clearance  was  effected, 
and  the  entry  of  it  made  on  the  3d  of  March ;  whereas  Bullock  did  not 
arrive  at  Liverpool  in  the  Annie  Childs  till  the  11th.'  If  Fraser  &  Co. 
were  parties  to  the  clearance  the  fact  appears  to  have  been  auknown  to 
Mr.  Dudley ;  no  suggestion  of  the  kind  is  anywhere  made  by  him.  Still 
less  is  there  any  ground  whatever  for  supposing  that  the  officers  had  any 
knowledge  or  reason  to  suspect  that  the  entry  had  been  made  by  tbese 
parties,  or  was  in  any  resjiect  false.  The  slur  attempted  to  be  east  on  these 
officers,  who  are  said  to  have  been  deceived  only  "  because  they  wished 
to  be  deceived,"  appears  to  me,  I  must  say,  wholly  unfounded,  and  one 
cannot  but  regret  to  see  impaUitions  of  this  kind  introduced  into  a  case 
stated  on  the  part  of  the  American  Government. 

But  the  question,  it  must  never  be  forgotten,  is  uot  whether  these 
ofQcers  were  unduly  credulous ;  the  question  on  which  the  liability  of  the 
British  govemmentmust  dependia  whetherthere  were  facts  ascertained, 
or  capable  of  being  ascertained,  upon  which  they  would  have  been  jus- 
tified in  taking  possession  of  this  vessel.  It  seems  to  me  that  there 
were  not- 

TJpon  what  evidence  could  Her  Majesty's  government  have  supported 
the  seiznre,  or  asked  for  the  confiscation  of  this  vessel  in  an  Enghsh 
court  of  law  t 

It  is  here  all  essential  to  keep  in  mind  what  it  was  which  in  a  court  of 
law  it  would  have  been  incumbent  on  the  public  prosecutor  to  establish, 
in  order  to  the  condemnation  of  the  vessel  under  the  foreign-enlistment 
act-.  He  would  have  had  in  the  first  place  to  show  that  the  vessel  was 
equipiJed  for  war.  As  to  this,  it  is  true  there  would  have  been  no  diffi- 
culty. The  vessel  was  pierced  for  guns,  and  had  the  necessary  fittings 
for  war;  she  was  represented  as  a  dispatch-boat,  which  means  a  vessel 
capable  of  being  armed,  and  therefore  of  being  used  for  war.  But  it 
would  have  been  further  necessary  to  prove  that  the  vessel  was  in- 
tended to  be  used  against  a  belligerent  with  whom  Great  Britain  was  at 
peace.  Here  lay  the  difficulty ;  for  on  this  head  the  evidence  totally 
failed.  Beyond  surmises,  suspicion,  rumor,  there  was  nothing,  at  least 
nothing  tangible  or  that  could  be  made  practicably  available.  Accord- 
ing to  the  safe  and  sound  rules  of  evidence,  which  happily  prevail  ia  an 
English  court  of  Justice,  as  also  in  those  of  America,  (for  the  proceilure 
is  the  same  in  both,)  the  auspicious  and  impressions  of  Mr.  Dudley  would 
have  been  wholly  inadmissible ;  the  reports  received  by  him  from  per- 
sons who  could  not  be  brought  forward  would  have  been  rejected  as 
mere  hearsay;  the  gossip  of  the  docks  or  the  shipwrights' yards  would 
have  been   at  once  excluded;   insinuations,  imputing  to  respectable 
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ofEo^ra  abandODment  of  duty  and  complicity  in  crime,  recklessly  made 
and  unsupported  by  proof,  would  have  been  treated  with  proper  disre- 
gard. But,  beyond  this,  what  was  there  to  show  that  this  vessel  was 
intended  for  the  service  of  the  Confederate  States  ?  Positively  nothing ; 
while,  on  the  other  hand,  there  was  the  fact  that  an  apparently  respect- 
able merchant,  a  native  of  Palermo,  had  registered  himself  as  the  owner ; 
that  the  vessel  had  cleared  for  Palermo  and  Jamaica,  and  that  her  crew 
had  signed  articles  for  a  voyage  to  those  places.  ' 

A  circnmstance  to  which  the  officers  at  Liverpool  appear  to  have  at- 
tached considerable  importance,  was  that  the  vessel,  though  pierced  for 
guns,  had  not  even  guu-carriases  onboard,  and  was  wholly  unarmed 
and  destitute  of  munitions  of  war.  It  might  indeed  be  surmised  by  Mr, 
Dndley  that  the  vessel  would  receive  her  armament  elsewhere,  and  the 
Kequel  proved  that  his  suspicions  were  well  founded ;  but  on  his  own 
showing  he  was  wholly  without  evidence  to  prove  that  such  was  to  be 
the  case.  Nor  must  it  be  forgotten  that  the  Florida  was  the  first  vessel 
of  war  built  in  England  for  the  Confederate  States,  and  that  the  artiflces 
and  tricks,  to  which  the  unscrupulous  cunning  of  the  confederate  agents 
did  not  hesitate  to  resort  in  violation  of  British  neutrality,  had  not  till 
then  been  brought  into  play.  The  officers  therefore  finding,  after  hav- 
ing unceasingly  watched  the  vessel,  that  no  attempt  was  made  to  arm 
her,  may  not  unreasonably  have  been  satisfied  that  she  was  leaving  on 
an  innocent  voyage ;  or,  at  all  events,  without  there  being  any  intention 
of  arming  her  in  British  watera  To  some  minds  this  may  seem  "  easy 
credulity."  To  others,  less  astute,  it  may  seem  natural  enough,  and  not 
to  be  justly  imputable  to  want  of  proper  diligence  or  to  intentional 
neglect  of  duty. 

If,  indeed,  the  officers  had  become  aware  that  another  vessel  had  been 
at  that  time  taking  on  board  gun-carriages  and  guns  capable  of  being 
put  on  board  the  Oreto  after  she  had  left  the  port,  such  a  circumstance 
would  have  been  well  calculated  to  excite  suspicion  that  the  professed 
voyage  to  Palermo  and  Jamaica  was  but  the  pretended  destination  of 
the  vessel. 

But  nothing  of  the  kind  existed.  M.  Staempai,  who  has  insisted  on 
such  a  fact  as  one  of  the  main  grounds  of  a  decision  against  the  British 
government,  has  here  fallen  into  a  very  serious  error.  Instead  of  the 
guns  and  their  carriages  being  brought,  as  he  has  imagined, from  Hartle- 
pool to  Liverpool  and  there  shipped,  they  were,  in  fact,  in  order  to  avoid 
suspicion,  transmitted  by  railway,  unknown  to  the  authorities,  from 
Liverpool  to  Hartlepool,  a  port  oti  the  opposite  coast  of  England,  and 
there  shipped ;  so  that,  while  the  officers  at  Liverpool  knew  nothing  of 
the  shipment  of  the  guns,  the  officers  at  Hartlepool  knew  nothing  of  the 
sailing  of  the  Oreto.  To  this  it  may  be  added  that,  though  Mr.  Dudley 
was  aware  of  the  sailing  of  both  the  ships,  and  also  of  the  transport  of 
guns  and  munitions  of  war  from  Liverpool  to  Hartlepool  by  Fawcett  & 
Co.,  to  form  part  of  the  cargo  of  the  Bahama,  it  never  occurred  to  bim 
to  imagine  that  there  was  any  connection  between  the  two  vessels. 
While  he  believed  that  the  Oreto  was  about  to  proceed  to  the  Mediter- 
ranean, his  letters  show  that  he  believed  that  the  guns  and  munitions 
of  war  sent  to  the  Bahama  were  intended  to  run  the  blockade  or  be 
tahen  to  Bermuda  or  Nassau,  to  be  there  transshipped  for  that  purpose. 

On  the  7tli  of  March  he  writes  to  Mr.  Seward  : 

Some  three  iMeks  ago  I  was  credibly  iDformed  that  the  same  parties  wlio  had  pur- 
chased the  Hei'ffld  had  hought  the  steamer  Bahama ;  that  thej^  would  load  her  with, 
munitions  of  war  for  the  so-called  southern  confederacy,  and  either  run  the  hlockade 
or  elae  laud  her  cargo  at  Bermuda  aud  run  it  into  Charleston  ou  smaller 
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made  inquiriea  to  find  her,  and  wrote  to  different  consnlates  without  obtaining  any 
infonnatiouabouther.oranj  vessel  of  that  name.  Test-erday  we  discovered  that  Faw- 
oett,  Preaton  &  Co.  were  shipping,  by  rail,  cases  containing  shells  and  siiot,  also  cases 
supposed  to  contain  cannon  and  rifles,  directed  to  "Pickford  &  Co.,  West  Hartlepool, 
for  shipment  pet  steamer  Bahama,  for  Hamburg."  This  Hartlepool  is  the  same  place 
where  the  Bermuda,  on  her  first  trip,  received  a  portion  of  ber  cargo.  I  have  written 
tb  the  consuls  at  Leeds  and  London,  and  will  endeavor  to  learu  sowuthing  more  abont 
this  business.' 

Ofi  the  12tli  of  Marcli : 

The  ■vice-consnl  at  Newcastle  writes  me  that  there  is  a  steamer,  called  the  Bahama, 
loading  at  West  Hartlepool.  He  no  doubt  will  advise  theDeiiartment  and  give  aU  the 
particulars  in  reference  to  her.  Fawcett,  Preston  &  Co.  are  sending  large  quantities 
of  munitions  of  war  to  this  vessel.  They  have  already  sent  from  Liverpool  five  hun- 
dred cases  of  shot  and  shells,  npward  of  twenty  tons  of  cannon,  and  about  four  tons 
of  gun-carriages.  Tiis  Tessel  will  either  run  the  blockade  or  land  her  cargo  at  Ber- 
muda or  Nassau,  and  have  it  ferried  over  in  smaller  vessels.- 

When  Mr.  Dndley  himself  had  not  the  shadow  of  a  suspicioa  that 
the  guns  sent  over  to  Hartlepool  to  be  loaded  ia  the  Bahama  were  in- 
tended for  the  Oreto,  it  would  be  unreasonable,  even  independently  of 
the  mistake  1  have  adverted  to,  to  expect  that  the  Liverpool  officers 
should  Lave  seen  through  the  contrivauoe. 

Now,  indeed,  we  are  enabled  to  see  these  things  by  the  liglit  of  sub- 
sequent events  and  since-acquired  knowledge.  We  now  know  that  the 
Oreto  was  ordered  by  Bullock  for  the  Confederate  States,  and  that  Bul- 
lock was  an  agent  of  those  States.  But  at  that  time  these  facts  were 
entirely  unknown  to  Her  Ma,iesty'8  government,  and  the  first  of  them, 
at  least,  equally  so  to  Mr.  Dudley  himself.  Subsequent  events  have 
shown  that  the  suspicions  entertained  by  Mr.  Dudley  and  others  were 
well  founded ;  but  though  these  suspicions  may  have  had  more  or  less 
of  probability,  they  were  bat  suspicious,  and  were,  therefore,  incapable 
of  being  made  practically  available.  It  is  easy  to  be  wise  after  the 
event.  "JStJe»(««  atuUorwm.  inagister,^  says  the  adage.  The  tribunal 
must  be  on  its  guard  against  the  impression  likely  to  be  produced  by 
the  adroit  way  in  which,  in  the  United  States  pleadings,  the  story  of 
these  vessels  is  told  without  distingnlshing  what  was  formerly  known, 
and  what  is  now  known  about  them.  But  obriously  nothing  can  be 
more,  irrational  or  unjust  than  to  say  that  Her  Majesty's  government 
were  bound  to  have  seen  things  then  as  we  see  them  now,  or  to  seek  the 
condemnation  of  the  Oreto  on  such  evidence  as  was  then  forthcoming, 
because  subsequent  events  have  made  manifest  what  was  then  incapa- 
ble of  being  proved. 

The  inability  of  Mr.  Dudley  to  obtain  any  evidence  as  to  the  destina- 
tion of  the  vessel  becomes  the  more  remarkable  from  the  fact  that, 
owing  to  an  accident,  an  additional  three  weeks  from  the  clearing  out 
of  the  Oreto  was  afforded  him  for  discovery.  The  vessel  in  going  out, 
after  she  had  cleared,  sustained  some  injury,  and  had  to  put  back  for 
repairs,  and  was  detained  till  the  i!2d  of  March,  when  she  finally  sailed. 
Notwithstanding  this  favorable  circumstance  Mr.  Dudley  appears  to 
have  been  unable  to  obtain  any  proof  of  the  vessel  being  intended  for 
the  confederate  service. 

On  the  12th  of  March  he  writes  to  Mr.  Seward  : 

The  steam  gnn-boat  Oreto  put  back  into  the  river  yesterday  again.  This  is  the  third 
time  she  has  come  back.  She  is  now  anchored  in  the  stream.  I  am  quite  unablf  to 
account  for  her  conduct.  She,  no  doubt,  is  either  waiting  for  her  guns  or  some  person. 
1  was  told,  some  two  weeks  ago,  thai  a  southern  naval  officer  was  to  come  over  to  take 
command  after  they  transferred  her;  it  ia  possible  they  are  waiting  for  iiis  arrival.' 


'  United  States  Documents,  vol.  vi,  p.  222. 
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Again,  on  the  15th,  he  writes : 

The  Oreto  is  still  in  the  river,  lying  off  Eggmoat.  She  is  evidently  not  ready  for 
sea,  and  is  waitiaK  ^o"'  ^'^'  guns  or  else  for  some  person.  I  was  iDformed  yest-erday 
thai  her  guns  are  to  ho  placed  on  board  before  she  leaves  this  pott ;  tliat  they  are  to  be 
boxed,  taken  over  t«  Birkenhead,  and  there  placed  on  tugs  or  lighters  and  conveyed  to 
the  vessel.  I  have  no  means  of  verifying  this  statement.  I  have  communicated  it  to 
our  minister  at  London.* 

According  to  these  letters,  and  that  of  the  5th  of  March,  previously 
quoted,  Mr.  Dudley  had  addressed  several  commnnications  to  Mr. 
Adams  on  the  subject  of  the  Oreto.  5fo  new  facts  can,  however,  have 
been  commuuicated  which  Mr.  Adams  deemed  worthy  of  being  sub- 
mitted to  Her  Majesty's  government,  for  no  communication  was  re- 
ceived from  him.  If  Mr.  Dudley  was  in  possession  of  available  infor- 
mation, and  failed  to  communicate  it  to  Mr.  Adams,  or  if  such  informa- 
tion was  eommunicated  to  Mr.  Adams,  but  that  gentleman  omitted  to 
make  Her  Majesty's  government  acquainted  with  it,  there  would  have 
been  a  want  of  "  due  diligence  "on  the  part  of  the  agents  of  the  United 
States  Government.  But  the  known  vigilance  and  assiduity  of  these 
gentlemen  renders  such  an  imputation  impossible. 

On  the  22d  of  March,  the  day  the  Oreto  actually  sailed,  Mr.  Dudley 
writes  thus  to  Mr.  Adams : 

The  Oreto  is  still  in  the  river.  A  flat-boat  has  titken  part  of  her  anuameut  to  her. 
A  part  of  the  crew  of  the  steamer  Annie  Childs,  which  came  to  this  port  loaded  with 
cotton,  have  jnst  left  my  office.  They  tell  me  that  Captain  Bullock  is  to  command  the 
Oret>>,  and  that  fonr  other  officers  for  this  vessel  came  over  with  them  in  the  Childs. 
The  names  of  three  are  Young,  Low,  and  Maffet  or  Moffit,  the  fonrth  waa  called  Eddy  ; 
the  first  two  are  lieutenants,  and  the  two  last  named  midshipmen.  They  further  state 
that  these  officers  during  the  voyage  wore  naval  uniforms ;  that  they  came  on  the  Childs 
at  a  place  called  Smith ville,  some  twenty  miles  down  the  river  fi^m  Wilmington ;  that 
it  was  talked  about  and  understood  by  alt  on  board  that  their  object  in  coming  was  to 
take  command  of  this  vessel,  which  was  being  built  in  England  for  the  southern  con- 
federacy. They  further  state  that  it  waa  aaderstood  in  WOmington,  before  they  left, 
that  several  war- vessels  were  being  built  in  England  for  the  South.  Ah  they  were 
coming  up  the  river  in  the  Childs,  as  they  passed  the  Oreto,  she  dipped  her  flag  to  the 
Childs.  I  have  had  this  last  from  several  sources,  and  the  additional  &ct  that  the 
same  evening,  after  the  arrival  of  this  steamer,  a  dinner  was  given  in  the  Oreto  to  the 
ofBcers  who  came  over  in  the  Childs.  I  understand  she  will  make  direct  for  Madeira 
and  Nassau.' 

Here  was,  indeed,  information  of  importance,  but  unfortunately  it 
came  too  late ;  nor  was  it  commnnicated  to  the  Government  or  to  the 
local  authorities  till  the  ship  had  sailed.  Had  Mr.  Dudley,  instead  of 
contenting  himself  with  writing  to  Mr.  Adams,  at  once  put  the  collector 
of.  customs  in  communication  with  the  part  of  the  crew  of  the  Annie 
Ohilds  to  whom  he  refers  in  his  letter,  the  statement  thus  made,  had  it 
appeared  to  be  such  as  could  be  depended  on,  might  have  made  it  in- 
cumbent on  that  officer  to  detain  the  vessel.  But  this  obvious  course 
does  not  appear  to  have  occurred  to  Mr.  Dudley.  He  contented  him- 
self with  writing  to  Mr.  Adams.  The  opportunity  was  lost  and  the 
vessel  left. 

It  is  further  to  be  observed  that  a  considerable  portion  of  this  infor- 
mation turned  out  to  be  untrue.  In  what  is  stated  in  the  foregoing  let- 
ter as  to  Captain  Bullock  and  four  other  officers  being  intended  for  the 
Oreto,  Mr.  Dudley  was  again  misled  by  his  informants,  whose  names  as 
usual  are  not  given.  Only  one  of  these  parties,  a  Mr.  Low,  went  out  in 
her.  Her  master  and  crew  were  English,  and  shipped,  as  we  have  seen, 
for  the  voyage  to  Palermo  and  Jamaica. 
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Oa  tlie  25tli  of  March,  having  received  Mr.  Dudley's  letter  of  the 
32d,  Mr.  Adams,  for  the  first  time  sioce  his  letter  of  the  18th  of  Feb- 
ruary, a  period  of  five  weeks,  agaia  writes  to  Earl  Eussell  oq  the  sub- 
ject of  the  Oreto ; 

Ml-  Lord  ;  I  have  the  honor  to  submit  to  your  coasideration  the  copy  of  a,  letter 
recM^ived  from  the  consul  of  the  United  States  at  Liverpool,  toociiiug  the  case  of  the 
Kteaia  c;un-baat  Oret-o,  wliich  I  have  already  made  the  subject  of  a  oommnnicatiou 
some  time  ^o.  It  is  with  great  reluctance  that.  I  am  driven  to  the  conviction  that  Uio 
representations  made  to  your  lordship  of  the  purposes  and  destination  of  that  vessel 
■mere  delusive,  and  that  though  at  first  it  may  have  been  intended  for  service  in  Sioily, 
yet  that  snch  an  intention  has  been  long  since  abandoned  in  lact,  and  the  pretense 
boe  been  held  np  only  the  better  to  conceal  the  true  object  of  the  patties  engi^ed. 
That  object  is  to  make  war  on  the  United  States.  All  the  persons  thus  far  kuonrn  to 
be  most  connected  with  the  undertaking  are  either  direct^;'  employed  by  tlie  insur- 
gents in  the  United  States  of  America,  or  residents  of  Great  Britain  notoriously  iu 
sympathy  with  and  giving  aid  and  comfort  to  them  on  this  side  of  the  water.' 

The  letter,  -which  is  of  considerable  length,  then  quits  the  subject  of 
the  Oreto,  and  goes  into  the  question  of  the  assistance  derived  by  the 
insurgent  States  from  England.  It  is  so  far  important  to  the  present 
purpose,  that  it  shows  that,  while  making  general  complaints  on  the 
part  taken  by  British  subjects  in  what  was  going  on,  Mr.  Adams  had  no 
specific  complaint  to  make  on  the  score  of  the  Oreto.  He  nowhere 
complains  of  the  Oreto  not  Laving  been  seized,  nor  had  he  ever  called 
upon  the  Government  to  seize  her ;  nor  has  his  complaint  reference  to 
the  insufficiency  of  the  existing  municipal  law  to  meet  such  a  case  as 
that  of  the  Oreto;  the  complaint  relates  to  the  assistance  derived  by 
the  confederates  from  Great  Britain  in  other  ways — such  as  blockade- 
running  and  importation  of  contraband  of  war  and  other  articles — and 
not  to  the  special  subject  of  the  Oreto,  or  the  foreign-enlistment  act. 

At  this  time  Her  Majesty's  government  were  not  aware  that  the 
Oreto  had,  in  fact,  sailed.  Earl  Bnssell,  therefore,  on  receiving  the 
letter  of  Mr.  Adams  of  the  25th,  immediately  directed  that  the  treasury 
and  customs  should  he  requested  to  take  such  steps  as  might  be  neces- 
sary to  ascertain  whether  the  Oreto  was  equipped  for  the  purpose  of 
making  war  on  the  United  States,  and  if  that  fact  could  he  proved,  to 
detain  the  vessel.'  He  informed  Mr.  Adams  that  he  had  doue  so.  In 
reply  to  the  general  complaints  of  Mr.  Adams,  he  observes : 

Yon  have  not  yourself  hitherto  furnished  me  with  evidence  that  any  vessel  lias 
received  a  hostile  or  warlike  efinipment  in  Britii^h  waters,  which  has  been  alterward 
used  against  the  United  States.  The  care  that  was  taken  to  prevent  the  warlike 
equipment  of  the  Nashville  in  British  waters  must  be  familiar  to  your  recollection.' 

The  reference  to  the  commissioners  of  customs  led  to  the  following 
report  of  April  the  4th : 

Your  lordships  having  referred  to  ua  the  annexed  letter  from  Mr.  Hammond,  trans 
mittiug,  by  deairo  of  Earl  Kussell,  a  copy  of  a  further  tetter,  addressed  by  the  United 
States  consul  at  Liverpool  to  Mr.  Adams,  the  United  States  minister  at  this  court,  in 
which  it  is  again  affirmed  that  the  Oreto  is  being  fitted  out  as  a  vessel  of  war  for  the 
southern  confederacy,  and  various  statements  are  reported  in  support  of  that  aaser- 
tion,  and  requesting  that  your  lordships  would  instruct  this  board  to  give  directions 
that  the  Oreto  might  be  vigilantly  watched,  and  that,  if  any  armament  prohibited  by 
the  foreign-enlistment  act  should  be  discovered,  the  vessel  might  be  at  once  detained ; 
We  report- 
That,  on  the  receipt  of  your  lordships'  reference,  we  directed  oar  collector  at  Liv- 
erpool immediately  to  inquire  into  the  further  allejratious  made  in  regaixt  to  the  Oreto, 
and  to  govern  himself  iu  accordance  with  the  instructions  contained  in  Mr. 
Hammond's  letter,  and,  having  received  the  report  of  the  collector,  we  find  that  the 


'  United  States  Documents,  vol.  vi,  p.  237  ;  British  Appendix,  vol.  i,  p, 
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TesH«l  in  question  was  registered  on  t.he  3d  ultimo,  in  the  name  of  John  Henry  Thomas, 
of  Liverpool,  bb  sole  owner;  that  she  cleared  on  the  following  day  for  Palermo  and 
Jamaica  in  ballast,  but  did  not  Bail  ontil  the  aSd,  the  day  on  which  the  American 
consul's  letter  is  dated,  having  a  crew  of  fifty-two  men,  all  British,  with  tlio  exception 
of  three  or  four,  one  of  whom  only  was  an  American.  She  had  no  gunpowder,  nor 
even  a  single  gun,  and  no  colors,  saving  Maryatt's  code  of  signals  and  a  British  ensign, 
nor  any  goods  on  board  except  the  stores  enumerated  on  the  accompanying  copy  of 
licr  victualing  bill. 

With  regard  to  the  statements  in  the  letter  of  the  consul,  the  collector  farther 
reports  that  it  is  clear  the  passengers  brought  by  the  Annie  Childa,  the  vessel  therein 
mentioned,  which  liaa  recently  arrived  from  one  of  the  Southern  States,  were  not 
intended  to  form  any  portion  of  the  crAv  of  the  Oreto,  inasmuch  as  they  were  still  in 
Liverpool,  and  that  the  dipping  of  the  ensign  on  board  the  latter  vessel  on  the  arrival 
of  the  Annie  Childs,  as  far  as  the  collector  had  been  enabled  to  ascertain,  was  intended 
as  a  compliment  to  one  of  the  Cunard  steamers  and  another  vessel  which  saluted  the 
Annie  Childs  on  her  arrival,  the  masters  of  the  several  vessels  being  known  to  one 
another. 

TIIO.  r.  FEEMANTLE. 

GKESVILLE  C.  L.  BEEKELEY.' 

It  fnrtlier  appears  from  statements  made  afterward  in  August,  1862, 
by  the  offleers  of  customs  at  Liverpool,  when  evidence  was  being  col- 
lected, to  be  used  in  the  proceedings  instituted  against  the  Oreto  at 
Nassau,  that  those  offlcera  never  lost  sight  of  the  Oreto  to  the  time  of 
her  final  departure ;  and  it  also  appears,  from  their  statement  and  that  of 
the  pilot  who  took  the  vessel  out  of  the  Mersey,  that  her  condition  was 
to  the  last  wholly  incompatible  with  any  present  purpose  of  war. 
statement  of  Mr.  Edward  Morgan, 


I  am  one  of  the  surveyors  of  customs  at  this  port.  Pursuant  to  instructions  I  r< 
ceived  from  the  collector  on  the  Slstof  February  in  the  present  year  and  at  subseq 
dates,  I  visited  the  steamer  Oreto  at  various  times,  when  she  was  being  fitted  oi 
the  dock,  close  to  the  yard  of  Messrs.  Miller  &  Sons,  the  builders  of  the  vessel.  I  con- 
tinued this  inspection  from  time  to  time  until  she  left  the  dock,  and  I  am  certain  that 
when  she  left  the  river  she  had  no  warlike  stores  of  any  kind  whatever  on  board. 

After  she  went  into  the  river  she  was  constantly  watched  by  the  boarding  officers, 
who  were  directed  to  report  to  me  whenever  any  goods  were  taken  on  board,  but,  in 
reply  to  my  frequent  inquiries,  they  stated  nothing  was  put  in  the  ship  but  coals. 

EDWARD  MORGAN,  Survegor. 

Siaimaeni  of  Mr.  Heary  Lloyd, 
In  consequence  of  instructions  received  from  Mr.  Morgan,  surveyor,  1,  in  conjunction 
with  the  other  three  surveyors  of  the  river,  kept  watch  on  the  proceedings  of  the  vessel 
Oreto  from  the  time  she  left  the  Toxteth  Doak,  on  the  4tb  March  last,  till  the  day  she 
sailed  the  SM  of  the  same  month.  On  one  occasion  I  was  alongside  of  her,  and  spoke  to 
Mr.  Parry,  the  oilot,  and  the  chief  mate.  Neither  I  norany  of  the  other  river  surveyors 
saw  at  any  time  any  arms  or  warlike  ammunitioD  of  any  kind  taken  on  board,  and  we 
are  perfectly  satisfied  that  none  such  was  taken  on  board  during  her  stay  in  the  river. 
H.  LLOYD,  ExaniuiHg  OM<:ei: 

Stalmimt  on  uath  of  Mr.  William  Farry. 

I  was  the  pilot  in  charge  of  the  ship  Oreto  when  she  left  the  Toxteth  Dock  on  the 
4th  March,  IfliS.  I  continued  on  board  to  the  day  of  her  sailing,  which  was  the  2JJd 
of  the  same  Month,  and  never  left  her  save  on  Sunday,  when  all  work  was  suspended, 
I  saw  the  ship  before  the  coals  and  provisions  were  taken  into  her;  there  were  no 
innnitions  of  war  in  her,  that  is  to  say,  she  had  no  guns,  carriages,  shot,  shell,  or  pow. 
der ;  had  there  been  any  on  board  I  must  have  seen  it.  I  piloted  the  ship  out  of  the 
Mersey,  to  Point  Lynas,  off  AngJesea,  where  I  left  her,  and  she  proceeded  down  chan- 
nel, since  which  she  has  not  returned.  From  the  time  the  vessel  left  the  river  until  I 
left  her  she  held  no  communication  with  the  shore,  or  with  any  other  vessel,  for  the 
purpose  of  receiving  anything  like  cargo  on  board.  I  frequently  saw  Mr.  Lloyd,  the 
tide  surveyor,  alongside  the  ship  while  iu  the  river. 

WM.  PARRY.' 

Sworn  before  u 
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Upon  tlie  facts  to  "which  I  have  been  referring,  it  seems  to  me  impos- 
sible to  entertain  a  serious  doubt  that  if  the  cause  had  been  brought 
into  a  court  of  justice,  the  case  of  the  government  must  have  broken 
down  hopelessly,  and  the  vessel  must  have  been  forthwith  released.  In 
discussing  thelegal  questions  bearing  on  this  part  of  the  case,  Ihaveal- 
already  given  my  reasons  for  thinking  that  under  such  circumstances  a  gov- 
ernment would  not  bejastifled  in  instituting  legal  proceedings.  I  reiterate 
that  opinion  here.  I  think  it  would  have  been  useless,  and  therefore 
wrong,  to  seize,  and  take  proceedings  ^p  condemn,  the  Oreto. 

The  deficiency  of  proof,  up  to  the  time  of  the  departure  of  the  Florida 
from  Liverpool,  as  to  the  vessel  being  intended  for  the  Confederate 
States,  is  now  sought  to  be  made  good  by  a  general  and  sweeping  state- 
ment as  to  the  "  notoriety  "  of  the  fact.  "All  the  facts  about  the  Flor- 
ida," it  is  said,  "  and  about  the  hostile  expedition  which  it  was  proposed 
to  make  against  the  United  States,  were  open  and  notorious  at  Liver- 
pool."' Of  course  nothing  is  more  easy  than  to  make  a  general  asser- 
tion of  this  kind ;  but  such  an  assertion  ought  not  to  be  made  without 
some  evidence  to  support  ii.  The  only  proofs  to  which  we  are  referred 
are  the  dispatches  of  Mr.  Dudley  during  the  period  in  question;  but  hav- 
ing gone  carefully  through  these  dispatohes,  almost  all  of  which  I  have 
hereinbefore  set  out,  I  find  nowhere  any  reference  whatsoever  to  the  "no- 
toriety" which,  on  the  authority  of  these  dispatohes,  is  thus  boldly  asserted 
to  have  existed.  I  find,  however,  strong  proof  of  the  contrary  in  the 
statement  of  Mr.  Dudley  himself,  as  to  the  great  seci^cy  that  was  main- 
tained about  the  vessel,  and  his  consequent  inability  to  obtain  any 
"  definite  information"  concerning  her,  as  well  as  in  the  fact  that  in  all 
his  statements  respecting  her  he  seldom  adduced  any  definite  or  specific 
information,  which  did  not  afterward  tnrn  out  to  be  incorrect.  The 
British  government  is,  therefore,  as  it  seems  to  rae,  well  warranted  in  ask- 
ing, where  is  the  proof  of  these  assertions  ?  Where  is  the  proof  that  even 
the  American  consul  at  Liverpool,  whose  activity  in  hunting  for  secret  in- 
formation appears  to  have  been  indefatigable,  and  to  whom  every  one 
resorted  who  had  information  to  disclose,  knew  of  the  contract  with 
Bullock,  or  of  the  dispatch,  cargo,  and  destination  of  the  Bahama? 
And  if  he  knew  them,  why  did  he  not  either  communicate  his  knowledge 
and  the  proofs  in  his  possession  to  the  British  government,  or  himself 
lay  an  information  on  oath  against  the  ship  ?* 

But  there  is  an  important  fact,  which  appears  to  me  conclusive  to  dis- 
prove the  alleged  notoriety  thus  positively  asserted.  The  crew  of  the 
Oreto  ha*l  shipped  at  Liverpool  for  what  they  believed  to  be  a  mercan- 
tile voyage  to  Palermo  and  Jamaica.  By  the  time  they  had  arrived  at 
Nassau,  they  began  to  suspect  the  true  characterof  the  vessel,  and  that 
she  was  intended  for  a  vessel  of  war  for  the  Confederate  States,  where- 
upon they  refused  to  continue  in  her,  and  insisted  on  their  discharge. 
It  is  plain  that  these  men,  coming  from  the  port  of  Liverpool,  had  been 
wholly  unaware  of  what  is  now  represented  to  have  been  there  matter 
of  open  notoriety.  Ifo  one  aoquaiuted  with  the  habits  of  seamen,  and 
aware  of  the  interest  this  class  of  men  take  in  the  character  of  a  vessel 
in  which  they  are  about  to  ship  for  a  long  voyage,  can  be  crednlous 
enough,  to  believe,  upon  the  mere  credit  of  an  assertion  unsupported  by 
proof,  that  a  crew  of  fifty  men  could  have  shipped  on  board  of  this  vessel 
in  utter  ignorance  of  a  fact  alleged  to  have  been  notorious  to  every  one 
at  the  port;  and  which,  if  known  to  them,  would,  as  the  sequel  showed, 


'Case  of  the  United  States,  p.  335. 
'  British  Counter  Case,  p.  ii. 
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at  once  have  deterred  theiu  from  taking  service  hi  her.  It  is  iiuiiossibie 
to  believe  in  anything  so  unlikely. 

But  even  if  this  alleged  notoriety  had  existed,  it  wonkl  have  availed 
nothing  toward  proof  of  the  facts  to  be  established.  If  fa«t8  are  notori- 
ous, they  can  the  more  readily  be  proved.  But  if  notoriety  rests,  not  on 
proof  capable  of  being  adduced,  hut  on  commou  talk  and  tumor, 
evidence  of  such  notoriety  is  inadmissible  in  an  English  court.  It  would 
have  availed  the  government  nothing  to  allege  that  the  destination  of 
the  Oreto  to  the  confederate  service  was  matter  of  notoriety  at  Liveri>ool, 
even  had  the  fe.«t  that  such  notoriety  existed  been  true,  which,  however, 
appears  not  to  have  been  the  case. 

The  substance  of  the  fects  to  be  gathered  from  the  correspondence,  as 
stated  in  the  British  Counter  Case,  appears  to  me,  after  a  careful  exam- 
ination, to  be  so  accurately  stated,  that  I  have  no  hesitation  in  tran- 
scribing it  and  giving  the  sanction  of  my  confirmation : 

It  is  clear  that  Mr,  Dadley  himself  was  in  ignorance  of  the  facts  which,  in  the  case 
of  the  United  States,  are  asserted  to  have  been  open  and  notorious  to  all.  Hisatteotiou 
had  been  called  to  the  Florida,  then  in  the  baifiler'B  yard,  as  early  as  November,  1861. 
On  the  24th  Jannary,  1862,  he  writes  that "  she  is  reported  for  the  Italian  government ;" 
but  the  fact  of  the  machinery  being  supplied  by  Fawcett  &  Preston,  and  other  cir- 
ciimstanoea,  make  him  "  suspicious,"  and  canse  him  to  believe  she  is  intended  for  the 
South.  On  the  4th  February  the  cironmBtances  are  still  "somewhat  suspicious." 
"  There  is  much  secrecy  observed  about  her,  and  I  have  been  unable  to  get  anything 
definite,  but  my  impressions  are  strong  that  she  is  intended  for  the  southern  confed- 
eracy. I  have  communicated  my  impressions  and  all  the  facts  to  Mr.  Adams,  our 
Miinister  in  London."  At  that  moment  the  ship  was  taking  iu  her  coal ;  and  "  appear- 
aucea  indicate,"  he  wrote,  "  that  she  will  leave  here  the  latter  part  of  this  week."  He 
makes,  however,  no  representation  to  the  government,  nor  does  Mr.  Adams  make  any. 
On  the  12th  be  writes  to  Mr.  Seward  that  everything  he  sees  and  hears  confirms  him  in 
the  belief  that  the  vessel  is  intended  for  the  confederacy;  hut  he  mentions  no  fact, 
except  that  Miller  (the  builder)  bad  said  that  Fawcett,  Preston  &.  Co.  gave  him  the 
coutract.  Still  no  representation  is  made.  On  the  lTth,he  has  "  obtained  information 
from  many  different  sources,"  which  "  goes  to  show  "  that  she  is  intended  for  the  Con- 
federate States.  Nevertheless,  the  solitary  fiict  mentioned  is  that  Fawcett,  Preston  & 
Co.  are  said  to  be  the  owners,  with  the  addition  that  advances  are  said  to  have  been 
made  to  them  and  to  Miller  by  Fraser,  Trenholin  &  Co.  Afterward  he  tells  Mr.  Seward 
that  he  has  "  no  doubt,"  aud  has  "  positive  evidence  that  she  is  for  the  South ;"  and,  on 
tiie  5th  March,  that  two  persons  in  the  employ  of  Fawcett,  Preston  &>  Co.  had  said  so. 
But  up  to  the  time  when  she  left  Liverpool,  his  correspondence  mentions  not  a  single 
circnmBtance  proving,  or  tending  to  prove,  for  what  purpose  she  was  intended,  beyond 
some  raniors  as  to  her  probable  movements,  which  turned  out  to  be  erroneous.  With 
The  "  notorious  feot"  that  she  had  been  ordered  by  Bullock  he  is  evidently  quite  nnac- 
i{iiainted.  As  to  the  Bahama,  so  far  is  he  from  being  aware  of  the  "  notorious  fact " 
that  she  was  about  to  take  out  the  Florida's  armament,  that  up  to  the  (ith  March  he  is 
niaking  fruitless  inquiries  about  that  vessel,  aud  can  obtain  no  information  about  her, 
or  any  vessel  of  that  name.  Several  days  afterward  he  learns  that  she  is  loading  with 
cannon  and  other  munitions  of  war  at  Hartlepool,  aud  "  will  either  Tan  the  blowad^,  or 
laud  her  cargo  at  Bermuda  or  Nassau,  a«d  have  it  feiried  orer  in  emaller  veamU"  He  be- 
lieves her,  iu  short,  Ui  the  last,  tol>e  merely  a  blockade-runner  laden  with  articles  con- 
traband of  war,  and  has  no  idea  of  her  having  any  connection  with  the  Florida.' 

But  it  is  said  that  Her  Majesty's  government  ought  not  to  have  re- 
mained satisfied  with  the  inquiry  made  by  its  officers ;  that  it  should 
have  pushed  its  inquries  further  j  and  that  had  it  done  so  with 
(iue  diligence,  it  might  have  obtained  means  to  establish  the  fact 
of  the  Oreto  being  intended  for  the  confederate  service.  But  we  are  not 
Mid  where  such  further  inquiry  could  or  should  have  been  made,  or 
where  this  supposed  evidence  could  have  been  obtained.  Wekndwfrom 
Mr.  Dudley  thatthegreatestsecrecywasobserved,  sothat  even  he  could 
discover  nothing  definite.  The  secret  would,  of  course,  be  confined 
to  a  very  few  persons;  and  though  snrmise  and  conjecture  may 
have  soon  sprung  up  and  given  rise  to  the  rumors  and  pretended 
information  which  found  their  way  to  Mr.  Dudley,  the  persons  really 
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possessed  of  tiie  secret  would  be  little  likely  to  reveal  it.  However 
pressing  the  iuqairy,  the  same  story  would  ia  all  probability  have  beeu 
persisted  in.  The  builders  had  already  been  applied  to,  and  had  given 
an  apparently  satisfactory  answer.  Mr.  Adams  himself  appears  (from 
his  letter  of  the  25th  of  March)  to  have  believed  at  one  time  that  the 
vessel  might  at  first  have  been  intended  for  service  in  Sicily,  and 
that  such  an  intention  had  afterward  been  abandoned.  The  firm  by 
whom  she  had  been  built  was  a  respectable  one,  and  it  could  hadly  be 
assumed  that  they  would  knowingly  lend  their  names  to  an  intentionally 
false  statement.  It  is  now  plain  that  the  statement  then  made  was  un- 
true ;  hut  there  was  no  reason  to  believe  so  then.  Possibly  the  firm 
were  themselves  misled.  Mr.  Thomas  and  the  Palermo  firm  may  have 
been  introduced  for  the  purpose  of  deceiving  Miller  &  Sons  into  the  be- 
lief that  in  building  the  vessel  they  were  doing  nothing  wrong.  Be  this 
as  it  may,  the  question  is,  what  means  the  government  thea  had  of 
knowing  or  discovering  that  the  Oreto  was  not  meant  for  the  firm  of 
Thomas  Brothers  of  Palermo,  but  for  a  belligerent  state.  Of  whom  else 
is  it  suggested  that  the  authorities  could  have  inquired  and  ascertained 
the  truth  ? 

It  may  be  said  that  it  would  have  been  better  if  the  government  had 
again  telegraphed  to  the  British  minister  in  Italy,  but  a  period  of  up- 
ward of  a  month  had  elapsed  since  anything  had  been  heard  from  Mr. 
Adams  about  the  Oreto ;  the  vessel  was  still  unarmed,  nor  had  the 
government  reason  to  suppose  she  was  about  to  leave.  It  may,  perhaps, 
be  said  that  inquiry  should  have  been  made  ofPawcett,  Preston  &  Co.; 
and  I  agree  that  it  woidd  have  been  better  if  that  course  had  been  taken, 
but  I  greatly  doubt  whether  it  would  have  produced  any  other  answer 
than  that  which  had  been  given  by  Miller  &  Sons. 

It  must  not  be  forgotten  that  the  persons  who  carried  information, 
more  or  less  entitled  to  credit,  to  Mr.  Dudley,  communicated  with  him 
in  confidence  and  insisted  on  secrecy.  Mr.  Dudley  more  than  onft  states 
that  the  information  having  been  given  in  confidence,  he  is  not  at  lilwrty 
to  disclose  the  names  of  his  informers.  It  is  obvious  that  these  parties 
would  not  be  likely  to  give  similar  information  to  the  authorities,  who 
certainly  would  not  have  treated  it  as  confidential.  While  aspersions 
are  cast  on  the  officers  for  omitting  to  make  inquiry,  I  look  in  vain  for  a 
suggestion  as  to  where  such  inquiry  should  have  beeu  made. 

And  here  it  is  necessary  to  point  out  what  perhaps  will  appear  strange 
to  those  wlio  are  unacquainted  with  English  procedure,  which  in  this 
respect  is  identical  with  that  of  America;  namely,  that  persons  against 
whom  a  prosecution,  or  proceeding  to  recover  penalties,  is  either  pend- 
ing or  about  to  be  instituted,  caunoc  be  interrogated;  nor,  if  per- 
sons are  called  on  to  give  evidence  as  witnesses,  can  any  questions  be 
put  to  them  which  have  a  tendency  to  implicate  them  in  any  breach  of 
the  law. 

Still  less  is  it  in  the  power  of  the  government  to  institute  any  com- 
pulsory inquiry  with  a  view  to  establish  a  breach  of  the  law,  except  ac- 
cording to  regular  process  of  law ;  or  to  search  a  person's  premises,  or 
to  insist  on  explanations  from  persons  suspected  of  having  committed 
an  offepse  against  the  law.  The  government  had,  therefore,  no  possible 
means  of  obtaining  information,  except  from  those  who  might  be  volun- 
tarily disposed  to  give  it.  If  Mr.  Dudley  had  opened  any  of  his  secret 
sources  of  information,  supposing  him  really  to  have  possessed  such,  a 
clew  to  the  truth  might  possibly  have  beeu  discovered ;  bat  he  kept 
them  to  himself,  and  those  who  were  ready  to  famish  information  to 
him  kept  aloof  from  imparting  it  to  the  authorities. 
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Lastly,  there  is  not  in  England,  any  more  than  in  America,  any  ays- 
tfin  of  espionage  or  secret  police  to  pry  into  men's  secret  actions  or 
obtain  information  for  the  government  by  underhand  and  unworthy 
means, 

Can  it  be  contended  that  Great  Britain  shonld  have  abandoned  prin- 
ciples and  rules  of  public  conduct,  hitherto  held  sacred,  for  the  benefit 
of  other  nations  embarked  iu  quarrels  and  wars  iu  which  she  herself  had 
no  concern — at  all  events  before  experience  had  shown  that,  her  existing 
law  was  insufficient  f 

When,  therefore,  a  member  of  this  tribunal  states  as  the  principal 
ground  of  a  judgment  adverse  to  Great  Britain  that,  notwithstanding 
the  complaints  of  Mr.  Adams,  the  English  authorities  did  not  take  the 
initiative;  that  they  did  not  insist  on  its  being  proved  what  was  the 
true  destination  of  the  ship,  who  was  the  true  owner,  who  had  given  the 
ortlers  for  it,  and  who  was  to  pay  for  it,  and  did  not  insist  on  the  true 
position  of  Fraser,  Trenholm  &  Co.  being  shown  by  legal  proof,  or  npou 
being  positively  informed  as  to  the  crew  of  the  vessel,  I  am  at  a  loss  to 
know  whether  he  means  that  the  law  of  England  was  snch  as  that  the 
fioverninent  could  have  exercised  the  powers  which  he  says  they  ought 
to  have  used,  or  whether  he  means  to  say  that  Great  Britain  ought  to 
have  changed  the  tenor  of  her  law  and  the  course  of  her  procedure, 
before  the  necessity  of  such  a  change  had  become  apparent,  simply 
because  war  had  broken  out  between  the  Korthern  and  Southern  States 
of  the  American  Union.  If  the  former,  the  proposition  appears  to  me 
untenable ;  if  the  latter,  I  must  be  allowed  to  express  my  regret  that 
Great  Britain  should  have  to  suffer  hy  reason  of  a  judgment  founded 
upon  an  apparent  misconception  of  her  law. 

If  it  is  really  meant  to  be  said  that  Great  Britain  is  to  he  held 
responsible  because  her  law  ought  ia  have  been  other  than  it  was,  and 
ought  to  have  been  such  as  to  give  power  to  the  executive  to  insist 
on  proof  of  the  innocent  destination  of  this  vessel,  and  to  detain  her 
till  such  proof  was  given,  or  to  enable  it  to  exereise  inquisitorial  pow- 
ers as  to  her  character,  I  fall  back  on  the  position  I  asserted  some 
time  since,  and  say  that  not  only  could  no  such  thing  reasonably  be 
expected,  but  that,  inasmuch  as  the  Government  of  the  United  States 
possessed  no  such  power — for  their  assertion  tliat  they  did  possess  it 
is,  as  I  have  shown,  but  a  pretense — and  therefore,  if  the  position  of 
the  two  governments  had  been  reversed,  could  not  have  done  for  Great 
Britain  what  they  now  say  Great  Britain  should  have  di>ne  for  the 
benefit  of  the  United  States,  they  can  have  no  claim  in  justice  or  equity 
for  such  an  exercise  of  power  on  the  part  of  the  British  government. 

After  a  careful  review  of  the  whole  case,  my  opinion  is  that  upon  the 
then  existing  state  of  facts,  and  with  the  amount  of  evidence  they  then 
possessed,  Her  Majesty's  government  were  guilty  of  no  want  of  due  dili- 
gence In  suffering  the  Oreto  to  leave  the  i>ort  of  Liverpool,  and,  on  the 
contrary,  would  not  have  been  justified  in  detaining  her. 

Further,  I  am  of  opinion  that  Her  Majesty's  government  were  not 
wanting  in  due  diligence  in  not  procuring  the  evidence  necessary  to 
insure  the  condemnation  of  the  Oreto,  for  the  simple  reason  that  1  am 
satisfied  that  there  were  no  means  whatever  in  their  power  of  obtain- 
ing it. 

I  am  very  far  from  saying  that  officers  to  whom  is  committed  the  duty 
of  guarding  against  any  intraction  of  this  part  of  the  law  are  justified 
in  considering  themselves  merely  as  the  recipients  of  evidence  to  be 
furnished  by  the  agent  of  a  belligerent  government,  and  that  they  may 
remain  inactive  till  the  latter  has  made  out  a  complete  case  agaiust-ft  i 
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vessel,  !i8  to  which  a  violatiou  of  the  foreign  eiihstiiieiit  net  is  snepected 
to  bave  taken  phice.  If  reasonable  grounda  of  insyiuoii  ippear,  it  be- 
comes their  duty  to  mate  inquiry,  according  to  the  best  ot  their  ability, 
and  to  take  active  measures  to  pi'event  a  breich  ot  the  law.  On  the 
other  hand,  it  is  the  duty  of  a  foreign  agent,  if  infoini  ition  comes  to  his 
knowledge  of  which  the  authorities  are  not  possessed,  to  set  them  in 
motion,  aud  to  aid  them  in  their  proceedings,  more  e^peciaHy  if  he 
ha|)pens  to  have  access  to  secret  sources  of  lufornntion  not  open  to 
them.  Here  Mr.  Dudley  either  had  information  which  could  be  made 
avaUable,  or  he  had  not.  If  he  had,  lie  ought  to  have  given  the  authori- 
ties some  clew  whereby  they  might  have  got  at  the  truth.  Had  he  in- 
formed them,  or  Mr,  Adams,  of  the  facts  which,  transmitted  to  Mr, 
Seward  alone,  became  useless,  inquiries  might  have  been  instituteil 
which  might  have  led  to  the  detention  of  the  vessel.  If  Mr.  Dudley  hud 
available  information  and  neglected  to  communicate  it' in  the  proper 
(juarter,  the  i'ault  was  his,  and  Her  Majesty's  govemuient  ought  not  to 
lie  held  responsible  tor  the  default  of  an  agent  of  the  United  States, 
when  the  latter  are  seeking  damages  at  their  hands.  If  he,  with  his 
snj>erior  opportunities,  was  unable  to  obtain  snch  information,  it  ought 
not  to  be  imputed  to  the  authorities  as  negligence  that  they  were  una- 
ble to  do  belter. 

To  sum  up  the  matter  in  a  word  : 

The  equipping  of  this  vessel  not  amounting  to  a  violation  of  neutral- 
ity, but  simply  to  a  breach  of  the  foreign-enlistment  act,  the  government 
had  no  authority  to  seize  ib  by  the  mere  exercise  of  the  prerogative  of 
the  Crown,  or  by  virtue  of  any  executive  power.  Its  powers  weie 
derived  from  the  act  of  the  oOth  of  George  III,  the  foreign-enlist- 
ment act. 

There  was  not  evidence  on  which  to  seize  this  vessel  aud  to  ask  for 
her  condemnatiou  under  the  foreign-enlistment  act. 

There  were  no  means  of  obtaining  such  evidence  except  by  the  exer- 
cise of  inquisitorial  powers  which  the  government  did  not  possess. 

It  was  not  incumbent  ou  the  government  of  Great  Britain  to  ask  for. 
or  on  Pailiament  to  grant,  powers  inconsistent  with  the  established 
principles  of  British  law  and  government  and  with  the  general  institu- 
tions of  the  country. 

It  cannot  pro])eiIy  be  imputed  to  the  government,  as  want  of  due  dil- 
igence, that  it  did  not  endeavor  to  obtain  such  powers  wJieu  the  exist- 
ing law  had  hitherto  proved  safiBcient. 

It  would  be  in  the  highest  degree  inequitable  and  unjust  to  hold  the 
contrary  iu  favor  of  the  United  States,  when  the  law  of  the  latter  wjis 
substantially,  if  not  absolutely,  the  same  as  that  of  Great  Britain,  and 
therefoi'e  could  have  afforded  no  more  efficacious  means  of  preventiun 
than  that  of  Great  Britain. 

I  pass  on  to  what  may  be  termed  the  second  stage  iu  the  history  of 
this  vessel,  namely,  the  event-s  which  took  place  on  her 
A.  M„fflu.  arrival  at  the  Bahamas. 

Having  left  Liverpool  on  the  3:id  of  Marcli,  she  arrived  at  Nassau  on 
the  28th  of  April.^  Ou  the  29th  she  quitted  the  part  of  the  harbor 
which  is  adjacent  to  the  town  of  Nassau,  and  proceeded  to  Cochrane's 
anchorage,  a  station  distant  from  the  town  about  fifteen  miles.  It  was 
stated  that  this  was  done  by  the  advice  of  the  pilot  who  had  charge  of 
her,  for  the  reason  that  there  was  not  room  for  her  in  the  harbor;^  but 
it  is  probable  that  this  was  only  a  pretext. 

'  BritiBh  Appendix,  vol.  i,  p.  M. 
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Ten  (lays  afterward,  namely,  on  the  9th  of  May,  Mr.  Whiting,  the 
cDiiMitl  of  the  United  States  at  Nassau,  writes  to  Mr.  Bayiey,  the  gov- 
ernor of  the  Jjahama»t,  as  follows: 


]>i>wiiKr  for  till!  rebbl  SCatna  of  Aiiievica,  or  for  tlie  ao  called  Cou  fed  orate  Statoa. 

Oil  tht  26fli  ultiiuo  tlie  ataanier  Or  eo  also  arrived  oif  this  port  froiu  Liverpool,  and 
iiniv  ILbs  ut  Cocliraue'8  anoliorngo,  wliere,  it  is  believed,  and  so  reported  by  many  reai- 
d.'iitshere,  that  alio  ia  being  prepnred  and  fitteil  out  as  a  oonfedarate' privateer,,  to  proy 
iin  (liBOorameree  of  the  United  St.itea  of  America. 

I  iucloae  for  your  exoelleucy'8  purnsiil  a  slip  fi'ooi  tlie  Wilmiiigton,  North  Carolinii, 
liiiimrof  tlieaoth  April. 

I  cannot  bnt  think  that  yonr  excellency  will  consider  it  proper  that  some  inqniry 
sliould  be  made,  to  asoertuin  how-  far  tbs  vessels  alhidud  to  are  preservinjf  the  atrirt 
iKMitralityao  earnestly  enjoined  by  Her  llHJeHty'sIate  procbiniation,  and  I  am  coiilideiit 
tbiit  [  pay  bnt  a  deserved  tribute  to  yonr  exeellouoy's  high  cbaraoter  wben  I  esprosa 
iiiv  lirtu  liolief  that  no  illegal  ste]is  will  be  allo\ved  to  those  who  seek  to  subvert  the 
i;i>vernQient  wbioL  I  have  t^he  honor  to  represent.' 

As  the  colonial  authorities  of  the  Bahamas,  inciuding,  of  course,  the 
giivenior  and  liis  legal  adviser.  Lave,  in  the  ome  of  the  United  States, 
Itceii  publicly  aecQsed  of  "  open  partiality  to  the  cause  of  the  South," 
and  of  having  been  "actively  fiieudly  to  the  insurgents,"  and  it  is 
directly  iniimted  to  them  that,  in  the  course  they  pursued  with  reference 
to  the  Oreto,  they  were  induced  by  these  motives  to  depart  from  what 
would  have  been  the  line  of  conduct  which  a  sense  of  duty  would  have 
prescribed,  I  deem  it  no  more  than  is  due  to  absent  men.*  whose  honor 
is  IhuB  impugned,  to  call  particular  attention  to  the  correspondence 
"  hich  passed  on  this  subject  and  to  the  facts  which  actually  occurred. 

On  tlie  receipt  of  Mr.  Whiting's  letter,  the  governor  requested  an  im- 
mediate report  from  the  receiver-general  of  tlie  colony  as  to  the  truth 
of  the  allegations  contained  in  it,  and  received  from  him  the  following 
reply,  dated  the  siinie  day  i* 

The  British  steamer  Oreto  entered  at  this  iifflcs  on  the  2Sth  April  fnun  Livurinid 
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have  positive  facts  to  ■p'oiind  tlieir  proceed infts  on,  ant 
eu;h,  or  they  oan  be  olitaiiied  throngb  otliwr  clianuels,  u 
tlie  aiTCBt  of  the  vessel  or  those  oa  board  of  her. 

G.  C.  ANDERSON.' 

The  attorney-general  was  perfectly  right  on  both  points.  The  gov- 
ernor had  no  power  to  prevent  a  merchant- vessel,  sueh  as  the  Fauuy 
Lewis,  with  cargo,  from  attempting  to  run  the  blockade;  he  had  no 
power  to  seize  or  interfere  with  a  vessel  as  for  a  breach  of  the  foreign- 
enlistment  act,  unless  it  conld  be  shown  not  only  that  she  was  equippe<l 
for  war,  bnt  also  that  she  was  destined  for  the  service  of  a  belligerent. 

Upon  the.  latter  point,  evidence  was  at  this  time  wholly  wanting,  an(l 
therefore,  so  far,  all  was  right.  At  a  later  period  the  circumstances 
became  materially  altered. 

On  the  9th  of  May,  Governor  Bayley  wrote  officially  to  Adderley  & 
Co.,  a  mercantile  firm  at  Nassau,  who  were  the  consignees  of  the  Oreto, 
notifying  to  them  that,  "if  they  were  arming  or  putting  arms  on  board 
that  vessel,  he  should  enforce  the  rules  laid  down  in  Her  M^esty's 
proclamation ;  as,  iu  such  ease,  looking  to  the  description  of  the  vessel, 
he  must  infer  that  she  was  a  vessel  of  war,  intended  to  act  against  the 
United  States ;"  adding  that,  "  as  Her  Majesty's  government  had  ex- 
pressed their  deliberate  intention  of  observing  and  enforcing  neutrality 
in  the  Queen's  possessions,  he  should  use  his  strongest  efforts  to  pre- 
vent either  of  the  belligerent  powers  from  arming  or  equipping  vessels 
of  war  in  that  port,'"* 

The  reply  of  Adderley  &  Co.  appeared  quite  satisfactory.  In  posi- 
tive terms  they  say :  "  We  beg  to  state,  for  the  information  of  his  excel- 
lency the  governor,  that  we  have  neither  attempted  to  arm  or  put  arms 
on  board  of  the  British  steamer  Oreto,  consigned  to  our  firm ;  nor  are 
we  aware  of  there  being  any  intention  on  the  pare  of  the  owners  to  arm 
that  vessel.'" 

So  matters  remained  till  the  28th  of  the  month,  when  Commander 
McKillop,  then  commanding  Her  Majesty's  ship  Bulldog  in  the  port  of 
Massau,  wrote  to  the  governor  as  follows : 

Several  steameni  having  anchored  at  Cochrane's  aiichorBge,  I  sunt  an  ofBcer  yester- 
daf  to  visit  them  and  muster  their  crews,  aud  ascertain  what  tbey  weie  and  how 
employed. 

The  officer  reports  that  one  steamer,  the  Oreto,  is  apparently  fitting  and  preparinj; 
for  a  vessel  of  war ;  under  these  circumstances,  I  would  suggest  thatshe  should  come 
into  the  harbor  of  Nassau  to  prevent  any  misunderstanding  as  to  her  equipping  in  this 
port,  contrary  to  the  foreign-eulistQient  act,  as  a  privateer  or  war-vessol.'' 

On  receipt  of  this  letter  the  governor  desired  the  advice  of  the 
attorney- general  as  to  whether  he  bad  power,  in  point  of  law,  to  order 
the  removal  of  the  vessel  from  her  then  anchorage  to  Nassau,  a  ques- 
tion about  which  he  might  well  entertain  serious  doubts.  Thereupon 
that  officer  reported  as  follows : 

Any  British   or  foreign  trading- vessel  lias  a  right  g        h     1  wf  1  eom- 

meroial  pursuits,   to  use  as  anchorage-places  any     f  tt      h    b  d  te.  d  ,  and 

anchorages  in  the  colony;   she  can,  nowever,  only  Id  I  d    ca  t   sach 

places  as  may  be   autboriised  for  the  purpose  by  tl  1  p    t        t,     nd  in 

the  presence  of  a  ruvenne  otHcer;  and  as  the  reve  d  p  t  t  by  tb  trade 
act,  17  Vict.,  cap.  3,  placed  under  the  jurisdiction  ad  g  t    f  th    g     emor 

and  the  executive  euuncil,  it  will  be  lawful  for  the  g  t    g  w  tl    the  ad- 

vice of  the  council,  to  prohibit  the  lading  of  cargo  h  rd  f  th  U  t  th  rwise 
than  in  the  harbor  of  Nassan ;  bnt  beyond  exercising  the  powers  conferred  on  him  by 
the  trade  laws,  his  excellency  has  no  power  to  compel  the  removal  of  the  Oreto  from 
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her  present  anchorage,  unless  some  act  has  heen  done  in  respect  of  her  whioU  would 
criiistitule  a  violation  of  law  and  snhject  hei'  to  seizure.  This  brings  me  to  the  ijiiefi- 
tio'n  whether  there  is  anything  disclosed  in  jout  commnoication  which  wonld,  in  a 
court  of  law,  justiiy  the  forcible  removal  of  the  vessel  from  her  present  position.  The 
informal.ion  amonnts  to  tliia,  that  the  senior  naval  ofScer  on  the  station  has  officiallX 
reported  to  the  goveinor  that  "this  vessel  is  apparently  fitting  and  preparing  for  u 
veEisel  of  war ;"  or,  as  stated  in.  your  note  of  yesterday,  "  has  the  appearance  of  a  pri- 
vateer arming  hersell?'  Now,  unless  Captain  McKiliop  gronnds  the  opinion  fitrmed 
iiud  reported  by  him  on  some  overt  act,  sach  as  the  placing  of  arms  or  other  muni- 
tions of  war  on  board  of  the  vessel  withont  the  sanction  of  the  revenue  department, 
or  some  snch  similar  act,  evidencing  au  intention  on  the  part  of  the  persons  in  charge 
of  the  vessel  to  fit  her  out  as  a  vessel  of  war  to  he  employed  in  the  service  of  a  forei^i 
belligerent  power,  the  forcible  removal  of  the  vessel  ironi  her  present  position,  merely 
la  guard  against  a  possible  infraction  of  the  law,  conld  not  be  justified.  Such  removal 
would  in  fact  constitute  a  "  seizure,"  which  the  parties  making  wonld  be  responsible 
lor  in  damages,  unless  they  conld  show  a  legal  justification,  which  must  be  based  upim 
something  beyond  mere  suspicion ;  bat  while  mere  suspicion  is  not  snfficient  to  author- 
ize the  course  of  proceeding  indicated  in  yonr  letter,  it  is  certainly  sutBoient  to  call  for 
precautionary  measures,  such  as  I  advised  in  respect  of  this  very  vessel  in  my  miouto 
on  the  recei vet-gen eral'a  letter  referred  to  me  by  the  governor  two  or  three  days  since, 
tiiimely,  (bat  the  receiver-general  should,  under  the  powers  of  Ms  office,  place  a  revi'- 
line  afiicet  on  board  of  her  to  watch  the  proceedings  of  the  parties  on  board,  in  order 
tliat  if  any  actual  contravention  of  the  law  took  place,  it  might  be  at  once  reported, 
and  prompt  measures  taken  by  seizure  of  the  vesiJel  aud  otherwise  to  punish  all  par- 
tics  implicated  therein.' 

St)  far,  the  opiuion  given  by  the  attorney-general  was  perfectly 
sound. 

The  letter  of  the  receiver-general  here  referred  to  was  one  dated  the 
•2Gth  of  May,  in  which  that  officer  stated  that  he  had  every  reason  to 
lielieve  that  the  consignees  of  the  vessel  intended  shipping  large  quan- 
tities of  arms  and  innnitions  of  war  as  cargo,  and  might  probably  apply 
for  permission  to  transship  cargo  to  her  from  other  vessels  where  she 
la.y.= 

III  a  letter  to  the  colonial  secretary  of  the  next  day  (May  30)  the  at- 
torney-general writes: 

Any  act  of  arming,  or  any  attempt  to  arm,  ii  vessel  in  contravention  of  the  imperial 
statute,  commonly  Known  as  the  foreign-enlistmeut  act,  will  subject  the  vessel  to 
seizure ;  and  it  is  qnite  immaterial  in  what  manner  the  violation  of  the  law  is  ascer- 
tained, or  by  whose  testimony  it  is  established,  the  only  necessary  requirement  beinj; 
that  the  facts  testified  to  should  be  such  as  wonld  be  received  in  a  court  of  law  as  legiil 
jiroof  of  the  violation  of  the  statute  sought  to  be  established.' 

Having  received  the  attorney-general's  report,  the  governor,  on  the 
2(1  of  June,  thus  writes  to  Commander  McKiliop : 

I  may  say  that  it  is  quite  impossible  that  the  Oret«,  or  any  other  vessel,  should  be 
allowed  to  arm  herself  fi>r  belligerent  purposes  within  the  jurisdiction  of  the  harbor. 
The  Oret«  in  registered  as  a  British  vessel,  aud  carries  the  British  &ig.  Therefore 
ahe  would  be  guilty  of  piracy  if,  without  changing  her  British  nationality,  she  equipped 
berself  as  a  vessel  of  wur.  And  were  she  to  change  her  nationality  and  to  be  equipped 
tor  the  service  of  either  of  two  belligerent  states,  with  both  of  whom  Great  Britain  is 
at  peace,  she  wonld,  under  the  directions  of  Her  Majesty's  government,  be  precluded 
from  remaining  more  tban  twenty-four  consecutive  hours  in  our  harbor. 

But  inasmuch  as  it  is  not  yet  proved  beyond  doubt  that  the  OreCo  is  a  vessel  of  war, 
and  as  it  is  just  possible  that  she  may  be  only  a  merchant-ship,  taliiug  arms  aud  im- 
plements of  war  solely  for  exportation,  it  is  desirable  that  a  more  special  and  minute 
examination  of  her  conditions  and  equipment  sboald  be  made  before  she  oau  be  treated 
lis  a  pirate,  a  privateer,  or  foreign  man-of-war  arming  within  our  waters ;  for,  while 
it  wonld  be  in  contravention  of  the  foreign -enlistment  act  to  arm  an  English  vessel  for 
the  service  of  a  foreign  belligerent  power,  aud  contrary  to  the  positive  orders  of  the 
Queen's  government  to  allow  a  vessel  of  wai'  belonging  either  to  the  Federal  or  con- 
federate government  to  arm  herself  in  an  English  port,  it  would  be  equally  illegal  on 
our  part  to  seize  a  merchant- vessel  honestly  and  esclusively  employed  in  the  shipment 
of  cargo  for  the  purpose  of  commerce. 

'  British  Appendix,  vol.  i,  p.  17. 
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Tliereforfl  I  I'tqneat  tliat  yon  will  f  like  rucIi  stejis  as  id  your  pnifeasimial  opinion  seem 
Lest  for  tile  pur£)OBe  of  QaeBrlainiiig  the  true  character  of  the  Oreto,  and.  the  oatiiii!  of 
her  eqtiipniont ;  nod  if,  after  inspecting  lier  genu,  her  crew,  aud  the  general  disposi- 
tion of  the  vessel,  you  are  oonviiiced  that  slie  is  in  reality  a  iiian-c)f-\var  or  priva- 
t<-er  arming  beraelf  here,  then  it  will  become  your  duty  either  to  concert  measTires  lor 
Ijiingiug  the  Oreto  down  iuto  this  part  of  tliu  harbor,  or,  what  woold  be  a  safer  cimi-se, 
to  remove  your  own  ship  to  Cochraue's  anchorage,  and  there  watch  her  piDce^diiigs 
from  day  to  day. 

1  shonld  much  regret  to  disarrange  your  plana  in  any  way,  or  to  impose  on  yon  any 
irlisoioe  doty,  and  I  hope  the  necessity  of  either  may  be  averted.  But  I  am  sure  you 
will  concur  with  me  in  tliiiiting  that  a'l  cousideratioos  (except  that  of  afFordina  dnc 
protection  to  the  harbor)  mnst  (rive  way  to  the  obligation  of  obsorviug  the  strictest 
neutrality  in  onr  dealings  with  the  two  contending  American  federations,  and  carrying 
out  the  Queeu's  orders  with  the  moat  perfect  good  faith.'" 

Can  it  be  doubted  tbat  the  governor  in  tlius  writing  was  actiug  ac- 
cording to  ail  honest  sense  of  duty  ? 

It  appears  that  about  this  time  a  man  of  the  name  of  Jones,  who  bad 
come  out  as  boatswain  of  the  Oreto,  together  with  two  of  the  crew,  hav- 
ing got  on  shore,  had  refused  to  return  to  the  vessel;  wliereupon,  lie 
find  his  companions  had  been,  at  the  instance  of  the  captain,  appre- 
liended  and  sent  to  prison,  as  liaving  deserted  from  a  British  vessel. 
This  man,  Jones,  put  himself  in  communication  with  Mr,  Whiting, 
the  United  States  consul.  On  the  4th  of  June  Mr.  "Whiting  forwavded 
to  the  governor  the  following  letter  from  Jones  to  himself: 

Hassau  PiusoN,  June  4,  1862. 

Sin :  The  ship  I  am  from  is  the  Oreto,  hnilt  hy  W.  C.  Miller,  in  Liverpool,  after  the 
model  of  the  English  navy  gnn-boats,  with  macaziue,  shot-lockers,  ports  and  bolts  for 
twenty  guns.  Everything  is  ri^ed,  and  teaay  for  mounting;  even  all  the  articles 
necessary  for  seamen,  such  as  hammocks,  beddiujr,  kettles  and  pans,  with  three  years' 
provisions.    In  short,  she  is  a  pertect  niaii-of-war.    Captain,  James  Duguid ;  chief 

officer,  William  Duggin;  second  officer, Hudson;  I,  sir,  was  third  officer  and  boiit- 

swain ;  the  chief  steward  and  purser,  who  refused  duty,  are  in  Jail  here.' 

This  letter  only  confirmed  what  was  already  known,  namely,  the  ca- 
pacity of  the  vessel  for  the  purpose  of  war.  No  evidence  of  her  bellig- 
erent destination  was  afforded  in  it,  or  in  the  report  of  Coiuniauder 
McKillop  to  the  governor  of  the  6th  of  June,  wherein  he  says  that  he 
"  has  visited  the  screw-steamer  Oreto  and  examined  her,  and  tbat  she 
is  fitted  out  in  every  way  for  war  purposes — magazines,  shell-rooms, 
and  other  fittings,  totally  at  variance  with  the  character  of  a  merchant- 
vessel.  She  has  no  guns  or  ammunition  on  board.  The  captaiu  does 
not  deny  that  she  is  intended  for  a  war-vessel."* 

On  this,  taking  the  same  view  as  before,  the  attornej'-general  re- 
ports : 

Tliere  are  no  facta  set  forth  in  the  within  letter  which  would,  in  my  opinion,  antlior- 
ine  the  seizure  of  tlie  Oreto.  They  constitute  only  circumstances  of  suspicion,  which, 
if  coupled  with  some  actual  overt  act,  would  doubtless  materially  slrenjftticn  the  cusi' 
against  the  vessel,  bat  which  do  not  in  themselves  fomi  a  ground  of  seizuii'.^ 

In  a  note  of  the  8th  of  June,  Commander  McKillop  again  atl verts  to 
the  warlike  character  of  this  vessel,  and  states  his  opinion  "  that  slie 
was  not  capable  of  taking  in  any  cargo,  having  no  stowage;  adding 
that,  should  she  take  in  guns  or  ammunition,  he  should  cousider  it  his 
duty  to  seize  her."* 

On  the  12th  of  June  Mr.  Whiting  again  calls  the  attention  of 
the  governor  to  the  Oreto.  "  One  of  her  ofiicers,"  he  says — I  presume 
he  refers  to  Jones,  the  boatswain — "testiliesto  her  warlike  character 
and  equipment,  with  everything  that  marks  a  vessel  of  war — ports, 
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magazines,  sliot-Iockera,  &e.  He  avers  tbat  shells  were  transferreil 
from  the  steamer  Hero  to  the  Oreto  at  Coehratie's  aacliorage,  an  act 
which,  I  suppose,  would  warrant  her  seizure  and  detention.  The  steamer 
Melita,  from  England,  landed  here  last  Snuday  Oaptain  Semme«  and 
officers  of  the  pirate  Sumter,  and  I  have  no  doubt  tliey  are  here  to  join 
the  Oreto  and  pursue  their  maritime- depredations." ' 
The  colonial  secretary  replies : 

Hia  exaeUeucy  has  been  assnred  by  tha  aji^enfs  of  the  Oreto  that  it  i8  their  inteutimi 
'^oclearlier  in  ballast  for  Havana;  anil  he  has  received  from  the  t  '  ' 


lect«r  of  the  colonial  customs)  an  application  to  give  her  this  eteacanee,  au  application 
tu  which  he  has  accorded  Ikis  assent. 

His  excellency  liaa,  tteceliorB,  no  right  to  assume  that  she  is  now  equipping  herself, 
or  will  leave  this  port  equipped,  us  a  privateer. 

While  his  esicellency  is  bonnd  by  his  instructions  to  observe  the  strictest  neutrality 
between  the  United  States  and  the  Confederate  States  of  North  America,  he  lias  no 
power  whatever  to  act  on  general  suspicion  or  hearsay.  He  is  ht>nnd  to  i;ive  the 
twenty-four  hours'  notice  to  any  known  privateer  oc  man-of-war  belonging  to  eitlier 
of  the  bellijj^rent  States  which  may  put  into  this  port  for  indispensable  supplies,  but 
he  is  not  bound  to  detain  or  obstruct  any  vessels  professing  to  be  engaged  on  a  com- 
mercial voyage,  unless  he  lias  evidence  strong  enongh  to  satisfy  the  court  of  admi- 
ralty that  she  is  in  liict  a  belligerent  vessel,  proceeding  on  a  belligerent  mission. 

Not  having  .iny  proof  which  would  warrant  tlie  condemnation  of  tlie  Oreto  by  a  com- 
petent court  of  jurisdiction,  or  whicli  would  connect  her  with  any  privateeviug  enter- 
jirise,  bis  esoellenoy  feels  that  it  is  as  yet  out  of  his  power  to  interfere  with  this  vessel, 
or  prevent  her  presumably  peaceful  and  innocent  voyage  to  Havana.' 

It  would  appear  that,  in  the  first  days  of  June,  the  consignees  of  the 
Oretohad  applied  to  the  receiver-general  of  the  colony  for  permission  to 
load  the  vessel  with  cargo  for  a  voyage  to  Saint  John's,  New  Bruuswick, 
that  port  being  the  usual  destination  for  which  vessels  intending  to  run 
the  blockade  ostensibly  cleared.  The  receiver-general,  before  acceding 
to  this  request,  referred  the  matter  to  the  governor.  The  permission 
to  ship  the  cargo  xyas  granted,  bat,  in  consequence  of  the  suspicions 
ijttaching  to  the  vessel,  the  tbllowing  order  was  at  the  same  time  adopted 
by  the  governor  in  council  on  the  4th  of  June  : ' 

JusF  4, 186-2. 

Atanesecutivu  connoil  his  expellency  the  governor,  ivith  tlie  iwlvice  of  the  board, 
was  pleased  to  mal<e  the  fullowiiig  order: 

1.  Tliat   the   Oreto,  if  practicable,  should   take  in  her  cargo  within   the   port   of 

2.  Tliftt  if,  however,  it  be  fonnil  impracticable,  from  the  depth  of  water  in  port  or 
otherwise,  that  she  cannot  conveniently  take  in  her  cargo  within  the  port,  tliau  that 
she  be  permitted  to  do  so  at  Coehraae's  Aiiehorage,  under  the  direct  supervision  of 
officers  of  the  revenue  department,  to  be  specially  appointed  (or  the  purpose. 

■i.  That,  in  consequence  of  the  snspicions  which  have  arisen  respecting  the  character 
of  the  Oreto,  it  is  advisable  that  a  British  vessel  of  war  should  remain  at  Cochraue's 
Anchorage,  in  the  immediate  vicinity  of  the  Oreto,  while  she  is  tiiktng  in  cargo,  and  to 
prevent  such  vessel  being  dotaiuedat  the  anchorage  au  inconveniently  long  time,  tlwn; 
be  imposed  as  a  condition,  for  the  permission  for  the  Oreto  to  loiid  without  the  port, 
tiiat  she  completebet  lading  at  Coohrane's  Anchorage,  within  a  period  to  bo  designated 
by  the  chief  officer  of  the  revenue  department. 

His  excellency  was  further  jdeasod  to  direct  that  a  copy  of  the  foregoing  order  be 
furiiisiied  to  the  receiver-general  and  treasurer,  and  the  commander  of  Her  Majesty's 
ship  Bulldog,  respectively,  for  their  information  and  guidance. 

This  order  having  been  communicated  to  the  consignees,  the  latter 
determined  to  remove  the  Oreto  from  Cochrane's  Anchorage  to  the  port 
of  Nassau,  which  she  entered  on  the  7th  of  Jiine.  On  the  9th  she  com- 
menced taking  in  empty  shells  as  cargo,  of  which  upward  of  400  boxes 
were  shipped.  * 

'  British  Appendix,  vol.  i,  p.  HI, 

'  Ibid.,  pp.  '/i,  sa. 

^Ibid,  p.  53, 

'Ibid,  and  vol.  T,pp.  38,  40,  and  47. 
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In  deference,  however,  as  it  seems,  to  tbe  desire  of  the  governor,  the 
consignees  changed  their  i)Hri>ose,  and  determined  to  clear  tbe  vessel 
iu  ballast  for  Havana,  and  the  shells  were  therefore  discharged. ' 

In  the  mean  time  Mr.  Whitiug  continued  his  communications  with 
Joues,  and  on  the  13th  June  drew  up  the  statements  of  the  latter  in  the 
form  of  an  affldavit,  in  which  all  that  had  taken  place  since  the  vessel 
had  left  Liverpool  was  detailed,  and  the  true  character  of  the  vessel 
placed  beyond  a  doubt. 

The  following  is  the  affidavit : 

I,  the  nndersigDed,  Edward  .loDea,  latii  third  oCQcer  of  tLe  steamer  Oreto,  rlo  soieiiuily 
eweaj'  to  t!ie  iollowiug  facts,  viz : 

1.  That,  on  the  3d  day  of  Marcli,  1862, 1  shipped  on  board  the  steaniev  Oret^i  at  Liv- 
erpool, ae  boatewain ;  the  articles  specifying  that  the  vessel  was  l)i)und  to  the  port  of 
Palermo ;  thence,  if  required,  to  any  port  in  the  Mediterranean  or  the  West  Indies, 
aud  back  to  a  final  port  of  discharge  in  the  United  Kingdom  ;  the  term  of  service  not 
to  exceed  six  months. 

S.  That  the  Oreto  was  expreBsly  built  for  a  man-of-war,  and  was  said  to  be  destined 
for  the  King  (^  Sardinia;  that  she  has  twenty  ports,  magazine  of  50  tons  capacity, 
shot-lockers,  &c.;  that  on  her  passage  to  this  port,  breechiugs  and  guu-tacklea  were 
fitted  and  everything  ^t  in  readiness  for  mounting  guns. 

'i.  That  the  Oreto  was  snpplied  with  two  suits  ot  sails,  spare  wire  rigging,  a  large 
quantity  of  provisions,  said  to  be  sufdcient  for  three*  years'  supply  for  seveuty-Bvo 
men,  &,c.,  &.i>. 

4.  That  afl«r  leaving  the  cliannel  the  courses  were  frequently  altered,  and  that  my 
suspicions  were  then  aronsed  as  to  her  true  destination  as  a  rebel  privateer,  and  I 
refused  duty j  that  on  the  thirty-fifth  day  out,  we  anchored  off  the  port  of  Nassau,  New 
Providence,  Bahamas,  and  the  next  day  proceeded  to  Cochrane's  Ancborage;  that  soon 
after  I  left  the  Oreto,  and  waa  imprisoned  as  a  deserter  at  Nassau,  for  two  weeks, 
when,  after  sending  a  petition  to  tlie  governor,  I  was  at  last  released. 

5,  I  also  testify  to  the  fbot  that,  for  several  nights  prior  to  our  arrival  at  Nassau,  the 
lights  on  board  the  Oreto  were  ordered  to  Iw  pnt  out,  and  the  smoke-staclis  were  reefed, 
white  Jook-onts  were  kept  at  the  mast-heads,  and  great  anxiety  was  manifested  and 
expressed  by  tlie  officers  lest  tliey  should  fiill  in  with  America^  cruisers. 

I  do  also  solemnly  swear  that  the  Oreto  is,  to  my  certain  knowledge,  owned  by  the 
so-called  Confederate  States  of  North  America,  and  that  she  is  intended  for  one  of 
their  men-of-war,  or  armed  privateers;  which  facts  I  stated  in  my  petition  to  Governor 
Baylej  while  I  was  in  prison  at  Nassau.' 

Mr.  Whiting  committed  the  unpardonable  mistake  of  sending  off  this 
affidavit  to  Mr.  Seward,  instead  of  mailing  it  known  to  the  local  gov- 
ernment. 

In  the  mean  time,  Captain  McKillop  having  gone  on  other  service, 
his  place  had  been  taken  by  Captain  Hickley  of  Her  Majesty's  ship 
Greyhound.  On  the  10th  of  June  Captain  Hickley,  having  previously 
had  a  conversation  with  the  governor  and  the  Attorney-General,  rela- 
,  tive  to  the  Oreto  taking  in  warlike  stores  for  the  purpose  of  becoming 
an  armed  vessel,  and  perceiving  lighters  alongside  of  her,  went  witb 
competent  surveying  officers  to  examine  her,  after  which  he  and  the 
other  officers  made  the  following  report; 

On  going  on  board  the  Oreto  this  morning,  the  captain  informed  me  that  the  crew 
had  refus^  to  get  the  anchor  up  until  they  conid  be  certain  as  to  where  the  ship  was 
going,  as  they  did  not  know  what  might  become  of  them  after  leaving  port,  and  that 
the  Oreto  was  a  suspicions  vessel.  I  then  proceeded  round  her  decks  to  note  her  fit- 
tings, &e..  and  to  ascertain  whether  she  haxl  any  warlike  stores  on  board  for  her  own 
eq^nipment,  and  I  have  the  honor  to  make  tbe  following  report : 

That  tbe  Oreto  is  in  every  respect  fitted  as  a  man-of-war,  on  the  principle  of  the  dis- 
patch gun-vessels  in  Her  Majesty's  naval  service. 

That  she  has  a  crew  of  fifty  men,  and  is  capable  of  carrying  two  pivot-gnus  amid- 
ships and  four  broadside,  both  forward  and  aft,  the  ports  being  mode  to  "  ship  and  un- 
ship," port  bars,  breeching,  side  tackle,  bolts,  &e. 

That  she  has  shell-rooms,  a  magazine,  and  light-rooms,  and  "handing  scuttles"  for 
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limiditif;  powder  ont  of  the  magazine,  as  fitted  in  the  naval  servico,  and  ohot-ljoxee  for 
AniiStTOng  shot,  or  shot  similar  to  them.  Round  tiie  uppor  deck  she  has  five  boats,  (I 
should  say,)  a  ten-oared  cutter,  an  eight-oared  cotter,  two  gigs,  and  a  Jolly-boat,  and 
davits  for  hoisting  them  np— her  accommodation  being  in  norespect  different  from  lier 
similar  class  of  vessels  in  the  royal  naval  service. 

And  on  my  oskinj^  the  captain  of  the  Oreto,  before  my  owq  officers  and  three  of  his 
own,  whether  she  had  left  Liverpool  fitted  iu  all  respects  as  she  iKas  at  present,  his 
an)!wer  was,  "  Yes,  in  all  respects;"  and  that  "no  addition  or  alteration  bad  been  made 
whatever." ' 

Iu  transmilting  this  report  to  tlie  governor,  Captain  Hickley  adds  i 

When  I  hoarded  the  Oreto  she  appeared  to  he  disQh:irgiug  her  cargo,  and  this  cargo, 
to  all  appearance,  shells;  and  I  was  proceeding  to  go  on  with  the  examination  when 
liic  consignee  (Mr.  Harris)  and  a  revenue  offlcer  toJd  me  that  ebe  (the  Oreto)  bad 
cleared  in  ballast  for  the  Havana,  and  was  to  sail  shortly,  (I  understood  tlie  next  day,) 
HUd  that  dne  notice  had  been  given  at  the  custom-house.  On  this  I  considered  inter- 
ference unnecessary  on  ray  part,  and  came  immediately  with  the  consignee  to  yon,  to 
report  what  liad  taken  place,  and  the  determined  destination  of  tbe  Oreto,  but  with 
tlie  understanding  that,  owiii^  to  the  suspicions  already  cast  on  the  vessel,  I  was  to 
again  visit  her  bMore  ber  leaving.  This  took  place  on  the  10th,  and  tbe  11th  and  12th 
passed,  and  the  Oreto  did  not  sail,  which  again  aroused  my  suspicions  that  the  vessel 
was  not  acting  in  good  faith,  and  that  sbe  was  still  equipping,  or  making  very  definite 
an'aiigements  for  so  doing. 

This  morning,  at  6.30  a.  m.,  I  was  informed  by  Mr.  Harris  that  the  Oreto  was  to  sail 
immediately,  at  6  a.  m.;  and  feeling  it  a  bounden  duty  to  ascertain  lier  character 
liefore  her  leaving,  to  make  ray  report  to  your  escellency,  that  by  so  doing  I  might 
have  the  law-officers'  opinion  as  to  the  legality  of  ber  sailing  "before  she  quitted  the 

I  have  tbe  honor  to  inclose  my  report  for  yonr  excellency's  information,  for  the 
opinion  of  the  attorney-general  and  Queen's  advocate,  that  my  course  may  be  clear 
as  to  my  dealing  with  the  Oreto,  and  whether,  nuder  the  circumstances  detailed 
tbereiu,  she  is  entitled  to  go  her  way  on  the  high  seas  nnder  British  colors.' 

As  the  report  of  tlie  ofiacers  and  the  letter  of  Commander  Hickley, 
while  conclusively  establishing  the  warlike  character  of  the  vessel, 
i'ailed  to  carry  the  ease  auy  fnrther  as  to  attempt  to  equip  or  arm  her 
within  the  waters  of  the  Bahamas,  the  attorney-general,  to  whom 
these  documents  were  referred,  still  adhered  to  his  former  view,  and 
advised  that  there  was  nothing  contained  in  them  which  would  justify 
the  detention  of  the  vessel. 

From  the  foregoing  letter  of  Captain  Hickley,  it  appears  that,  on 
tinding  that  the  Oreto  was  discharging  shells  out  of  the  vessel,  and  on 
lieing  told  by  Mr.  Harris,  one  of  the  consignees,  and  by  a  revenue  officer 
on  board,  that  she  had  cleared  out  in  ballast  for  the  Havana,  and  was 
to  sail,  as  he  understood,  the  next  day,  and  that  due  notice  had  been 
given  at  the  custom-house,  Captain  Hickley,  however,  desirous  of  pre- 
venting witli  inflexible  rigor  any  breach  of  neutrality  in  a  port  of  Her 
Majesty,  considered  that  all  ground  for  farther  interference  with  the 
vessel — provided  always  that  this  undertaking  should  be  carried  out — 
was  at  an  end. 

Two  more  days,  however,  having  elapsed  since  his  last  letter,  and 
tlie  vessel  still  remaining  at  her  anchorage,  the  suspicions  of  Cap- 
tain Hickley  became  aroused  anew.  He  does  not  appear  to  have 
buen  at  first  aware  that  the  cause  of  the  delay  was  the  continued 
refusal  of  the  crew  to  remain  in  the  ship,  in  consequence  of  which 
il.  had  become  necessary  to  collect  another  craw.  On  the  15th,  the 
boatswain,  Jones,  and  some  of  the  crew  of  the  Oreto,  acting  under 
the  influence  and  at  the  instigation  of  Mr.  Whiting,  as  appears  from 
the  letter  of  the  latter  to  Mr.  Seward  of  the  18th  of  June,  came  on 
board  the  Greyhound,  and  made,  as  Captain  Hickley  reports,  publicly 
before  bim,a  variety  of  statements  to  the  prejudice  of  the  vessel  as  a 


'  British  Appendix,  vol.  1,  p.  23. 
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luffJil  tratler,  both  on  her  first  leaving  and  snbserinently  to  her  leaving 
Liverpool,  stitting  that  they  had  now  left  the  Oreto,  as  they  could  not 
ascertain  her  destination,  although  she  had  cleared  out  for  the  Havana 
some  days  aince.' 

Referring. tfl  the  statements  made  to  him  by  the  boatswain  and  crew, 
Ga)itiiin  Hickley  writes  to  the  governor : 


Tiiese  circumstances,  hoc  long  detention  in  this  port,  her  character,  her  fittings,  eon- 
viiited  as  I  atn  also  tliat  during  her  stay  in  tlie  port  arrange uiants  have  been  mkle  for 
arming  her  niitsiile,  with  the  previoas  oorrespou deuce  on  her  account,  and  the  snspi- 
oiiius  alreaily  Ciist  on  ber,  her  evident  equipment  for  war  purposes,  altiinugh  not  at 
present  armed,  or  to  my  knowledge  having  auy  arms  on  board,  and  my  conviction,  as 
also  that  of  my  officers  and  men  that  have  been  on  board  her,  that  she  is  huilt  inten- 
tionally for  a  war-vessel  and  not  for  a  uierchant  ship,  make  it  iocumbeut  on  me  to  seiie 
tlie  Oreto,  as  a  vessel  that  can  be  no  more  considered  as  a  free-trader,  but  that  she  is, 
on  the  contrary,  calculated  to  be  tnrueil  into  .1  formidable  veaael  of  war  in  twenty-fuur 
hours  ;  and  that  this,  I  aui  convinced,  will  be  the  case  if  ehe  is  permitted  to'leave 

Captain  Hicfeley  aeeordiugiy  proceeded  to  seize  the  vessel,  and  re- 
ported to  the  governor  that  he  had  done  so.  In  his  letter  he  proposes 
to  "send  the  vessel  to  thecoinmodoreor  commander-in-chief  on  his  own 
p rof essi onal  responsibility.''^ 

Un  the  other  hand.  Governor  Bayley,  in  reply,  states  his  general  cou- 
curreuee  with  the  opinioit  of  the  attorney -general : 

I  do  not  consider,  he  says,  that  suspicion  alone  would  justify  the  seizure  of  the  Oreto, 
and  the  case  as  stat«d  by  yourself  hardly  seems  to  go  beyond  snspicion. 

And  the  suspicion  itself  attaches  not  to  auy  acts  done  by  the  Oreto,  hnt  oilly  to  the 
intention  of  her  equipment.  Indeed,  the  testimony  of  tlie  crew  I  understand  to  amount 
to  no  more  than  au  eirpression  of  suspicion.  Now,  I  do  not  consider  that  I  have  any 
)egal  authority  to  seize  a  vessel  merely  on  the  suspicion  of  her  intentions.  It  seems 
%••  ine  that  such  an  act  on  m.v  part  would  violate  the  hospitalities  of  tlie  harbor,  and  be 
a  precedent  for  grave  injustice  on  future  occasions. 

The  Oretn,  as  yon  are  aware,  has,  in  deference  to  yonr  ramonstranoes  and  my  orders, 
discharged  her  cargo  of  shell,  shot,  and  ammnnitiun,  and  is  ready  to  clear  in  ballast. 
She  bus  thus  divested  herself  of  the  character  of  an  armed  vessel  leaving  this  port  for 
lielligerent  purposes.  I  do  not  think  it  consistent  with  law  or  public  policy. that  she 
should  now  be  seized  on  the  hypothesis  that  she  Is  cleariug  out  for  the  purpose  of 
arming  herself  as  a  vessel  of  war  beyond  the  limits  of  the  harbor.  We  have  done  our 
dnty  in  seeiug  that  she  does  not  leave  the  harbor  equipped  and  prepared  to  act  offen- 
sively against  one  of  two  belligerent  nations,  with  each,  of  whom  Great  Britain  is  at 

And  if  sheliasstill  any  such  intention^an  intention  wliich  cannot  be  fulfilled  within 
the  harbor — I  think  this  could  be  elfeotually  thwarted  hy  giving  instructions  that  the 
vessels  which  are  supposed  to  be  freighted  with  her  arms,  and  to  be  prepared  to  no  out 
with  her,  should  uot  leave  the  harijot  within  furty-eiglit  hours  after  the  Oreto  lijis 
left  it. 

If,  however,  yoo  still  retain  the  firm  conviction  uot  only  that  she  is  abont  to  arm  .is 
a  vessel  of  war,  hat  also  that  she  is  already  partially  equipped  as  one,  and,  moreover, 
that  she  is  engaged  to  act  against  a  belligerent  State  which  is  at  peace  with  Great 
Britain,  and  that  she  has  enlisted  a  crew  for  that  object,  your  proper  coarse  un- 
iloubtedly  is,  on  seizing  the  Oreto,  to  submit  the  question  of  her  condemnation  to  the 
vice-admiralty  conrt  of  this  colony. 

To  remove  her  to  Bermuda,  Halifai,  or  any  other  colony,  for  the  purpose  of  having 
her  condemned  there,  would  he  a  course  not  only  at  variance  with  prescriptive  usage, 
but,  as  I  cannot  help  thinking,  open  to  eeusnre,  as  implying  an  unmerited  iuiputaCiun 
on  the  fiiirueas  and  competency  of  the  court  of  this  colony.  It  is  a  course  wliich  I  can- 
not myself  recommend  or  sanction,  and  which,  if  adopted  by  yon,  must  he  adopted  on 
your  own  responsibility." 

The  opinion  of  the  attorney- general  remained  nnshaten  : 
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niatiiler  McKillnp,  anil  I  coutond.  that  no  case  has  aa  yet  been  made  ont  for  tie  seizure 
of  that  vesael  under  the  foreign-enliBtrnent  act. 

"With  respect  to  the  sagjfestion  in  the  eonelnding  part  of  Commancier  Hickley's  let- 
ter, I  have  to  remark  tliat,  if  the  Tessel  is  liable  to  s»iziii-e  at  all,  it  tuii9t  be  under  tlie 
provisions  of  the  foruign-eiilistinent  act,  and  if  so  seized,  the  qnestion  of  lier  liability 
liiay  ua  readily  and  efficiently  be  decided  in  tlie  court  of  vice-adiniTalty  ju  this  eiilouy 
as  before  any  trihnnal  in  Her  Majesty's  colonial  posseaaions,  and  consequently  that  no 
necessity  exists,  nor  do  I  think  that  any  exoase  can  be  made  for  sending  lier,  an  sug- 
gested by  OoaiTU»:idBr  Hickley,  to  the  commodore  or  oomniaiider-iu-chief,  who,  I  pre- 
sume, are  either  itt  Bermuda  or  Halifax ;  while,  on  the  other  hand,  if  I  am  coiTect  in 
tlie  view  I  have  taken  of  her  non-liability  to  .seizure,  the  reasons  against  sendiug  her 
Jiunce  n-ill,  of  course,  be  far  more  powerful ;  and  therefore,  on  either  view  of  the  ease, 
I  advise  his  escelleney  to  withhold  his  saoctiou  &OUI  the  coarse  of  action  suggested." '' 

On  the  receipt  of  these  cominuaications,  Captain  Hiekley  replies, 
"  repeating  his  proressional  opinion,  and  tliat  of  his  brother  officers, 
and  iigiun  expreasing  his  conviction  that  the  Oreto  was  a  vessel  of  wur 
tljat  could  be  equipped  iu  twenty-four  hours  for  battle,  and  that  she  was 
then  going  out  of  the  harbor  as  nearly  equipjwdaa  a  vessel  of  war  conid 
be,  without  guns,  arms,  or  amniunitioti ;"  but  "  declining  to  take  on  him- 
self the  responsibility  of  the  further  detention  of  the  Oreto  for  the  pur- 
pose of  placingher  in  the  admiralty  court,  it  being  contrary  to  tlie  law 
oKcers'  opinion,  or  of  adopting  thecourse  of  sending  her  to  the  command- 
er-in-chief contrary  to  the  governor's  wishes."  He  announced  his  inten- 
tion, therefore,  of  removing  the  officers  and  men  fi-om  the  Oreto,  and 
"  as  a  final  decision  had  been  come  to,  of  otfering  no  further  obstacle  to 
her  sailing.™ 

On  tlie  i7th,  Governor  Bayley  replies  that  he  "  had  felt  it  to  be  his 
duty,  in  his  letter  of  the  day  before,  to  express  unreservedly  his  opinion 
on  the  case  of  the  Oreto,  and  the  doubt  he  entertained  respecting  the 
Icfjality  and  policy  of  preventing  her  from  leaving  the  harbor — doubts 
which  had  been  much  increased  by  the  strong  opitiioti  expressed  by  the 
law  officer  of  the  Crown,  who  discharged  the  conjoint  duties  of  Queen's 
advocate  and  attorney-general  in  this  colony.''    He  continues : 

Ili  deference  to  the  views  entertained  hy  that  officer  and  myself,  you  have,  I  now  uu- 
duiatand,  removed  the  olfieers  and  crew  who  were  iu  charge  of  the  Oi'etu,  and  thereby 
given  her  the  option  of  leaving  the  harbor. 

But,  in  the  letter  which  annonnoes  this  proceeding,  yon  repeat  the  expression  of  your 
own  and  ^our  officers'  conviction  that  "  the  Oreto  is  a  vessel  of  war,  which  can  be 
equipped  in  twenty-four  hours  for  hattle."  And  in  yonr  brief  conversation  with  me 
Uiis  moruing,  you  stated  that  though  the  Oreto  had  disclwged  some  of  her  suspected 
cargo  here,  still  she  was  not  leaving  the  port  empty.  A  professional  opinion,  coming 
fiom  an  officer  of  your  character  and  rank,  cannot  fail  to  have  its  due  weight  with  me. 
Oil  the  one  hand,  I  am  unwilling  to  place  auy  restraint  on  a  vessel  which  has  not  as 
yet  been  formally  proved  to  have  violated  the  law,  or  impugned  the  neutrality  of  the 
harbor  by  any  overt  act.  I  am  equally  nnwHlina  to  place  any  limit  on  the  rights  of 
liiispit-ality  usually  accorded  to  vessels  of  all  nations  in  English  harbors.  I  am  most 
niiwilliug  to  strain  the  law  to  the  prqudice  of  any  vessel  seeking  that  hospitality. 
But,  at  the  same  time,  I  cannot  fail  to  recognize  the  great  importance  of  the  testimony 
which  may  be  brought  forwaixl  by  yourself  and  yonr  crew ;  nor  can  I  Ml  to  se«  tlni 
grave  conaeqaeuces  which  might  result  if  a  vessel,  equippMl  and  litted  as  yon  repre- 
sent for  the  purposes  of  war,  were  quietly  allowed  to  take  a  crow  here  and  quit  the 
liiiilior  with  the  intention  of  fighting  on  the  side  of  one  or  two  belligerent  states,  witli 
tach  of  whom  Qreat  Britain  is  at  peacd. 

To  the  doubts  which  this  dilemma  creates,  I  can  see  only  one  solutiijn.  The  equip- 
niBiit  of  the  Oreto,  the  olyect  of  her  voyage  hither,  the  intent  of  her  voyage  hentf, 
tlio  nature  of  her  crew,  and  the  purpose  of  their  enlistment  are  all  the  iairstibji'Cts  of  ju- 
dicial investigation.  We  cannot  detain  or  condemn  her  on  mere  suspicion  |  nor,  when 
siis[iiciou  has  bueu  so  generally  aroused,  can  we  permit  her  to  depart  nnexamiuwl  and 
unabsolved. 

Uiiifer  every  aspect  therefore  of  the  cose,  I  fiitik  the  best  oonrse  which  can  be  taken 
in  the  interests  of  yourself,  the  uolony,  and  the  Govornmeiit,  will  he  to  seize  the  Orelo, 
and  at  once  submit  the  question  of  her  condemnation  to  the  local  court  of  vice-admi- 
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ralty;  and  I  am  glad  to  see  that  yoii  abandon  tbe  idea  of  carrying  Iter  buforethe  court 
of  any  other  colony.  If,  on  the  eviilenee  wbicb  you  adduce,  the  conrt  condeun  her, 
yon  -will  have  the  satisfaction  of  Laving  prevented,  certainly  an  illegal,  and  probably 
a  disastrous  voyage.  If  the  conrt  do  not  condemn  her,  yon  'will  have  the  satisfactiou 
of  having  discharged  yonr  duty  under  circunj stances  of  anxious  doubt  and  difficulty, 
tbe  solution  of  wCich  wilt  hereafter  smooth  the  course  of  others  placed  in  sitnations 
equally  trying  and  embarrassing. 

'My  opinion  is  that  an  appeal  to  the  decision  of  the  local  vice-admiralty  court  is  the 
best  expedient  -which  could  be  embraced  by  all  the  parties  interested  in  the  matter. 
1  -will  give  the  neceesary  instructions  to  the  Qneeu's  advocate.' 

The  course  suggested  was  accordingly  adopted.  Tbe  Oreto  was  seized 
and  proceedings  taken  in  the  admiralty  court  of  the  Bahamas  for  her 
condemiiatioD,  the  result  of  which  I  shall  advert  to  further  on. 

Prom  the  correspondence  which,  iu  view  of  the  accusations  made,  I 
have  thought  it  my  duty  toward  absent  men,  deprived  of  all  means  of 
defense,  to  set  out  in  some  detail  before  the  tribnnal,  even  at  the  risk 
of  appearing  tedious,  it  is  apparent  that  two  dift^reut  and  opposite  views 
were  taken  as  to  the  propriety  of  seizing  the  Oreto.  The  naval  oflicere, 
flnding  her  equipped  as  a  ship  of  war,  and  from  her  presence  at  Nassau, 
aud  the  other  suspicious  circumstances  connected  with  her,  entertain- 
iug  no  moral  doubt  that  she  was  intended  for  the  service  of  the  con- 
federates against  the  United  States,  were  for  seizing  her  with  a  high 
hand.  The  civil  aathorities,  sensible  that  to  seize  the  vessel,  unless 
they  could  afterward  hold  her  upon  legal  proof  of  her  dcstinatiou 
as  a  belligerent  vessel,  such  as  would  be  received  in  a  court  of  law,  wonhl 
be  worse  than  useless,  and  seeing  no  such  proof  fortlicomiug,  were  un- 
willing to  take  upon  themselves  the  responsibility  of  a  proceeding  which, 
if  it  ended  in  defeat,  would  be  attended  with  serious  consequents.  In 
addition  to  this  the  attorney-general  appears  to  have  entertained  an 
opinion  that,  in  order  to  warrant  a  seizure  at  Nassau,  some  equipment 
of  the  vessel  must  have  taken  place  within  the  precincts  of  the  col- 
ony— an  opinion  which,  as  we  shall  see  presently,  was  shared  by  the 
jndge  of  the  vice-admiralty  court.  That  opinion  was,  in  my  judgment, 
eiToneous;  but,  after  a  careful  perusal  of  the  correspondence  and  con- 
sideration of  the  facts,  I  am  boniid,  in  common  justice  to  these  parties, 
whose  conduct  has  been  so  cruelly  impugned,  to  say  that  I  cannot  tiiid 
any  ground  to  justify  the  suggestion  that  the  views  put  forward  by  the 
governor  and  attorney-general,  in  the  course  of  these  proceedings,  were 
not  honestly  and  sincerely  entertained. 

But  while  1  feel  bound  to  give  credit  to  the  governor  and  attorney- 
general  for  perfect  honesty  of  intention,  I  am  not  prepared  to  go  the 
length  of  saying  that,  in  my  judgftient,  a  degree  of  activity  such  as  the 
circumstances  demanded  was  exhibited  in  ascertaining  the  true  charac- 
ter of  the  Oreto.  Down  to  the  time,  indeed,  when  revelations  as  to 
the  antecedents  of  the  vessel  were  made  by  the  crew,  and  while  all  that 
had  happened  at  Liverpool  remained  unknown  in  the  colony,  I  am  en- 
tirely of  opinion  with  the  law-ofhcer  of  the  colony  that  the  seizure  of 
the  vessel  would  not  have  been  warranted.  However  strong  the  sus- 
picion, there  was  till  tlien  no  actual  proof  of  her  destination.  But  when 
the  men  on  the  ith  of  June  communicated  all  the  facts  to  Mr.  Whiting, 
and  afterward,  at  his  suggestion,  to  Commander  Hickley,  and  it  thus 
became  known  to  the  authorities  that  there  were  antecedents  of  a  sus- 
picious character  connected  with  the  vessel,  it  became,  in  iny  judgment, 
the  business  of  the  law-officers  to  inquire  into  the  facts.  It  is  true  Mr. 
Whiting  neglected  the  obvious  duty  of  communicating  to  the  authori- 
ties the  afiidavit  matle  by   the  boatswain  Jones.     But  the  attorney- 
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general  must  have  been  aware  that  there  were  important  matters  con- 
nected with  this  vessel  which  the  men  who  had  come  out  in  lier  were 
prepared  to  disclose;  and  I  cannot  but  think  that,  in  such  a  state  of 
things,  he  should  have  taken  steps  to  inquire  into  and  ascertain  tbe 
facts.  In  all  probability  the  opinion — as  I  think,  a  mistaken  one — that 
nothing  but  what  took  place  in  the  waters  of  the  colony  could  be  made 
available  agninst  the  vessel,  may  have  had  the  effect  of  inducing  hitn 
to  remain  passive. 

But  the  question  whether  the  omission  to  resort  to  this  source  of 
information  did  not  amount  to  a  want  of  due  diligence,  loses  its  import- 
iiuce  by  reason  of  the  eirenmatance  that,  in  spite  of  the  opinion  of  the 
iittomeygeneral,  the  Oreto  was  in  fact  seized  and  brought  into  court 
with  a  view  to  her  condemnation.  Upon  that  fact  supervening,  any 
previojis  omission  in  this  respect  becoifles,  practically  speaking,  wholly 
iininaterial.  Whether  the  vessel  was  seized  a  few  days  sooner  or  a  few 
days  later  can,  obviously,  umler  the  circumstances,  not  have  been  of 
tlie  slightest  consequence. 

In  like  manner,  when  M.  Staempfli  suggests  that  the  government  at 
home  were  wanting  in  due  diligence,  because,  on  fliiding  that  the  Oreto 
liad  not  been  built  for  the  Italian  government,  they  did  not  send  out 
to  Nassau  ivud  other  British  colonies  to  direct  the  seizure  of  the  vessel 
should  she  come  into  a  British  port,  the  obvious  answer  which  I 
should  have  hoped  would  have  occurred  to  bis  own  mind  is  that,  even 
assuming  that  the  government  were  bound  to  send  instructions  to  that 
eft'ect  all  over  the  globe,  the  only  pui-pose  which  such  exemplary  activ. 
ity  could  have  served  would  hivve  been  to  secure  the  seizure  of  the 
vessel  and  the  bringing  her  into  conrt.  But  this  end  having  been 
otherwise  effected  by  the  action  of  Captain  Ilickley  and  the  governor, 
any  want  of  diligence  in  any  other  quarter  becomes  wholly  immaterial. 
When  once  the  end  to  be  obtained  is  by  some  means  or  other  effected, 
what  matters  it  whether  some  other  means  whereby  the  same  result 
might  possibly  have  been  brought  about  may  have  beeu  omitted  to  be 
resorted  to  I 

It  cannot  surely  be  necessary  to  point  out  that  the  omission  to  use 
due  diligence,  if  it  produces  no  injury  to  a  party  entitled  to  claim  the 
exercise  of  such  diligence,  affords  no  ground  for  complaint  or  compensa- 
tion. If,  for  example,  a  vessel  were,  by  the  negligence  of  the  autliorities, 
permitted  to  be  equipped  and  armed  and  to  go  forth  to  wage  war  on  a 
belligerent,  but  before  doing  any  actual  mischief,  were  fallen  in  with 
by  a  more  powerful  enemy  and  taken,  no  amount  of  negligence  in  suffer- 
ing her  to  go  forth  could  constitute  a  ground  for  asking  lor  pecuniary 
compensation. 

We  may,  therefore,  pass  over  all  the  facts  preliminary  to  the  seizure 
of  the  vessel,  and  come  to  the  trial  before  the  judge  of  the  court  of  ad- 
miralty of  the  colony. 

Now,  I  at  once  feel  bound  to  say  that  with  the  result  of  this  trial  I  am 
anything  but  satislied.  In  my  opinion,  the  Oreto  ought  to  have  been 
condemned,  and  there  was  a  miscarriage  of  justice  in  her  acquittal.  Not 
that,  on  the  point  which  the  judge  of  the  vice-admiralty  court  thought 
the  only  issue  in  the  case,  namely,  whether  there  had  been  any  equip- 
ment of  the  vessel  within  the  waters  of  the  colony,  I  am  prepared  to 
quarrel  with  the  judgment.  The  mistake  of  the  judge,  which  led  to  the 
acquittal  of  the  Oreto,  consisted  in  holding  that  the  equipment  of  a 
vessel  in  any  part  of  the  British  dominions,  for  a  purpose  prohibited  by 
the  foreign- enlistment  act,  would  not,  so  long  as  the  property  in  it  re- 
mained in  a  British  subject  and  had  not  beeu  transferred  to  a  toreigu.  , 
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belliji'eront,  of  which  there  was  here  no  sufficient  proof,  form  a  snfflcient 
ground  of  condemuutioii  in  any  court  of  competent  anthority,  witliiu 
wbose  jurisdiction  tlie  vessel  might  be  fonnd,  tlioiigh  no  part  of  suoli 
equipment  might  have  talien  place  within  siioli  jurisdiction.  Fitted  out. 
equipijed,  or  armed  within  British  dominions,  in  contravention  of  the 
statute,  a  \'e88el  becomes  at  once  forfeited  by  the  effe()t  of  the  statute, 
and  becomes  liable  to  be  seized  and  condemned  as  forfeited.  The  char- 
acter of  forfeiture  once  atbiching  to  her  remains  permanently  affixed  to 
her,  and  the  proceediiig  being  in  rem,  any  competent  court  within  whose 
jurisdiction  she  may  be  may  adjudge  her  to  be  the  property  of  the 
Crown,  and  give  eftijct  to  the  seizure  of  her  as  such. 

It  is  admitted  hy  Her  Majesty's  government,  upon  the  advice  of  its 
law-officers,  that  such  is  the  law. 

It  is  clear  that,  if  the  judge  on  the  trial  had  acted  on  this  princi|)]e, 
there  was  abundant  evidence  on  which  to  condemn  this  vessel,  and  tLat 
she  ought  to  have  been  condemned. 

That  she  was  equipped,  though  not  armed  for  war,  not  only  when 
at  the  Bahamas,  but  also  when  she  left  Liveriiool,  is  nndoubted.  The 
obstacle  to  lier  seizure  at  Liverpool  was  the  absemie  of  suflficieTit  proof 
of  her  being  intended  for  a  belligerent.  But  wlien  it  turned  out  thnt 
her  asserted  destination  tbr  a  firm  at  Palermo,  or  for  the  Italian  govern- 
ment, was  a  mere  pretense,  and  that,  having  cleared  out  and  sliipped 
her  crew  for  Palermo  and  Jamaica,  she  never  went  near  either,  but  pi-ct- 
ceeded  at  once  to  Kassau,  a  port  conveniently  sitnated  with  reference 
to  the  coast  of  th«i  Soutlieni  States;  and  when  to  these  facts  was  added 
the  evidence  of  the  statements  of  those  who  had  had  charge  of  her  that 
she  was  intended  for  the  confederate  service,  evidence  which  acquireil 
additional  force  from  the  antecedent  circnmstanees,  no  rational  doubt 
could  remain  of  the  service  tor  wliich  the  vessel  was  designed.  Had 
the  adjudication  proceeded  on  right  legal  principles,  the  vessel  must 
clearly  have  been  condemned. 

But,  when  I  am  asked  to  sanction  the  imputation  that  the  prosecn- 
tian  was  conducted  by  the  attorney-general  in  the  seandalonsly  corrupt 
manner  imputetl  to  him — that  he  directed  it  with  the  predetermined 
purpose  of  getting  the  Oreto  released;  that  he  harried  on  the  triat 
before  evidence  could  be  obtained  from  Liverpool ;  that  he  conducted 
his  cross-examinations  so  as  to  suppress  evidence  unfavorable  to  the 
Oreto  when  it  could  be  done;  that  he  neglected  to  summon  witnesses, 
who  must  have  been  within  his  control,  who  could  have  shown  con- 
clusively that  the  Oreto  was  built  for  the  insurgents,  and  was  to  be 
converted  into  a  vessel  of  war — witnesses,  I  may  add,  by  the  way,  who, 
if  called,  would  have  been  privileged  from  answering,  or  certainly  would 
have  been  hostile,  and  whom,  theretbre,  a  counsel,  in  the  exercise  of  his 
discretion,  would  scarcely  think  of  calling — witnesses,  too,  wlio  could 
have  added  nothing  as  to  that  which  the  attorney-general  and  the  jndge 
b;^lieved  to  be  the  essential  matter  to  be  proved — namely,  an  eixnipment 
of  the  vessel  in  the  port — and  when  I  am  aske.d  to  ascribe  to  a  judge 
the  disgraceful  partiality  imputed  to  Mr.  Lees,  I  must  refuse  my  assent 
to  imputations  wliich  go  to  tix  a  stigma  on  the  character  of  high  legal 
functionaries,  who  are  not  here  to  defend  themselves,  on  grounds  which 
appear  to  me  of  the  most  shadowy  and  unsubstantial  character.  These 
imputations  of  stiandalous  dereliction  of  duty  in  a  public  prosecutor, 
and  of  gi'oss  partiality  in  a  judge,  are  of  a  very  grave  and  serious  char- 
acter. I  must  express  my  opinion  that  they  ought  never  to  have  been 
made,  jnore  especially  in  the  tone  of  careless  and  offensive  levity  in 
which  they  are  presented  to  us  in  the  pages  of  the  American  case.    Fep- 
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tilings  of  the  kind,  I  can  say  witli  trutli,  ever  gave  ine  more  pain  tliaii 
the  perusal  of  ttie  obaervittioiis  in  that  document  relating  tx>  this  part 
of  tlie  case, 

I  say  tbia  the  more,  because  it  appears  to  me  that  these  accusatinus 
were  unnecessary  to  the  case  of  the  United  States.  There  was  a  mis- 
cariTiige  of  justice  on  the  trial  of  the  Florida.  If  that  miscarriage  csiu 
he  imputed  to  the  British  goverumeiit  as  negligence,  so  as  to  render  it 
responsible,  the  Government  of  the  United  States  is  entitled  to  the 
benefit  of  it,  no  matter  wliether  the  miscarriage  arose  from  cornipt 
design  or  mistake  of  law.  It  would  surely  have  been  sufBeient  to  show 
tlie  judgment  to  be  wrong  without  assailing  men's  characters  by  the 
iiiiliutation  of  base  and  evil  motives  and  corrupt  disregard  of  duty. 

I  have  yet  to  consider  whether  any  default  on  the  part  of  Her  Majesty's 
fjovernment  can  have  contributed  to  the  failure  of  the  proceedings 
iigainst  the  Florida.  It  is  certain  that,  as  siton  as  the  fact  of  the  seizure 
of  the  vessel  and  the  institution  of  the  suit  was  communicated  to  the 
government  at  home,  they  approved  of  and  ratified  what  liad  been  done, 
;ind  directed  that  Commander  Hictley,  as  the  prosecutor,  should  be  in- 
demnified against  all  the  expenses  of  the  suit.  Instructions  were  given 
that  any  witnesses  from  Liverpool,  who  could  give  evidence  material  to 
the  case,  should  he  sent  to  Nassau.  But  when  the  evidence  came  to  be 
loolied  into  by  Sir  E.  Phillimore,  who  bad  then  succeeded  to  the  ofQce 
of  Queen's  advocate,  it  turned  out  that  the  Liverpool  witnesses  could 
really  add  nothing  to  the  evidence  already  forthcoming  at  N'assau.' 
Their  evidence  went  to  prove  that  the  vessel,  when  she  left  Liverpool, 
was  equipped  so  as  to  be  capable  of  being  armed ;  but  to  prove  this,  no 
evidence  was  needed.  The  fact  conld  not  be  disputed ;  if  it  had  been. 
there  was  the  vessel  at  Sassau  to  speak  for  herself. 

The  Liverpool  evidence  would,  indeed,  have  established  that  tlie  Oreto 
had  cleared  out  on  what  after-events  sliowed  to  have  been  a  pretended 
and  fictitious  voyage — no  doubt  a  most  material  fact;  but  of  tl»is  again 
abundant  evidence  was  forthcoming,  from  theevidenceof  thecrew,  who 
had  signed  articles  for  the  voyage  to  Palermo  and  Jamaica.  The  evi- 
dence was,  therefore,  unnecessary  ;  whut  is  more,  had  it  been  forthcom- 
ing, it  would  have  proved  unavailing,  by  reason  of  the  judge  holding 
ttie  absence  of  equipment  at  Nassau  to  be  fatal  to  the  exercise  of  hia 
jurisdiction  to  eondemu  the  vessel. 

It  is  complained  that  the  attorney-general  hurried  on  the  trial  to  avoid 
tlie  erideuce  of  the  Liverpool  witnesses.  Now,  aa  I  havejust  remarked,  Jio 
witnesses  were  sent,  or  were  thought  by  SirK.  Phillimore  of  sufficient  im- 
jiortanee  to  be  sentfor  the  purpose  of  the  trial;  which  isasufficientanswer 
to  this  head  of  complaint.  It  is  complained  that  Mafflt  and  otlier  persons 
connected  with  the  Oieto  were  not  called  on  the  trial ;  and  this  head  of 
charge  is  also  dwelt  upon  by  M.  Staempfli,  as  one  of  the  grounds  of  his 
judgment.  But  this  was  a  matter  on  which  it  was  for  the  public  pros- 
ecutor to  exercise  his  discretion. 

In  the  first  place,  the  witnesses  wonld  of  course  have  been  hostile, 
iuid  it  is  not  usual  with  English  advocates  to  call  witnesses  known  to  b« 
adverse ;  they  leave  them  to  be  called  on  the  other  side,  that  they  may 
have  the  advantage  of  cross-examining  them,  which  they  are  not  per- 
mitted to  do  if  they  produce  them  themselves.  Had  the  attorney -general 
e;;lled  these  witnesses  himself,  the  complaint  would  probably  have  taken 
the  opposite  form.  It  would  then  have  been  said  that  he  had  called 
witnesses  irom  the  enemy's  camp  for  the  purpose  of  damaging  his  own 


I  Biitisli  Appendix,  vol.  i,  pp.  30-36. 
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In  the  second  place,  as  these  witueases,  if  mixed  up  in  a  transaetiou 
involving  a  breacb  of  the  foreign-enlistment  act,  siieh  as  was  involved 
in  tbia  sait,  wonld  have  been  liable  to  be  prosecuted  and  punished,  they 
would,  by  Baglish  law,  have  been  privileged  from  giving  evidence  at 
all. 

Thirdly,  all  that  these  persons,  if  called,  could  have  proved,  was  that 
the  vessel  was  intended  for  the  eonfederat*  service.  Bnt  this,  in  the  view 
unfortunately  taken  by  the  judge,  that  equipment  within  the  local  limits 
of  his  jurisdiction  was  indispensable  as  the  foundation  of  his  authority 
to  condemn,  would  obviously  have  availed  nothing,  and  therefore  no 
detriment  can  have  arisen  on  the  result  from  ita  not  being  produced, 

There  is  an  observation  of  the  honorable  arbitrator,  M.  Blaempfli, 
namely,  thattbe  witnesses  on  the  trial  were  not  examined  on  oath,  which 
it  is  necessary  to  correct,  lest  it  should  go  forth  to  the  public  that  the 
attorney-general  aud  the  judge  were  so  unmindful  or  ignorant  of  their 
d  uty  as  to  allow  the  witnesses  to  be  examined  without  the  sanction  of  an 
oath.  This  statement  must  have  been  founded  on  an  oversiglit ;  every 
witness  called  is  shown  by  the  report  of  tlie  trial  to  have  been  sworn 
before  he  was  examined.  I  am  sure  the  honorable  gentleman  will  regret 
his  mistake. 

The  Oreto  ought  to  have  been  condemned.  She  escaped  condemna- 
tion by  reason  of  a  mistake  on  a  matter  of  law  of  the  judge  before 
whom  she  was  brought  for  condemnation.  Can  such  a  failure  be 
ascribed  to  the  government  ?  The  question  is  one  of  serious  impor- 
tance. I  have  already  stilted  my  views  on  it  in  an  earlier  stage  of  these 
remarks. 

But  a  further  charge  of  negligence  is  brought  against  the  govern- 
ment of  the  Bahamas  by  reason  of  the  Oreto  having  received  her  arma- 
ment in  the  waters  of  the  colony.    The  facts  are  as  follows : 

Having  been  released  by  the'  court  of  admiralty,  the  Oreto  cleared 
out  as  a  merchant-vessel  for  Saint  John's,  Sew  Brunswick,  in  ballast,* 
the  port  for  which  vessels  intending  to  run  the  blockade  usually  cleared. 
On  the  7th  of  August  the  vessel  went  out,  into  the  neighborhood  of  Hog 
Island,  to  try  her  steam.*  She  was  at  that  time  very  short-handed.  It 
appears,  from  the  letter  of  the  United  States  consul  to  Mr,  Seward  of 
the  6th  of  September,  that  her  crew  at  that  time  was  "  a  very  small  one, 
and  that  the  ofttcers  expressed  great  doubts  of  being  able  to  man  her 
sufficiently  for  their  nefarious  purposes."'  It  is  stated  in  the  United 
States  case  that  the  Oreto  lay  outside,  with  a  hawser  attached  to  one  of 
Her  Majesty's  ships  of  war. 

In  a  letter  of  the  United  States  consul  of  the  9th  of  August,  that 
gentleman  writes  to  Mr.  Seward  as  follows : 

United  States  Cossdlate. 
Saasaa,  JfeiB  Providence,  August  9,  1862. 
Sir  ;  I  have  the  honor  to  inform  you  of  the  arrival  off  this  port,  yesterday  morniDg, 
of  the  United  States  steamship  R.  R.  Ciiyler,  Winelow  commander,  eight  days  from 
BoatOQ.  The  steamer  Oreto  had  left  this  harbor  the  day  previous  andaDchnred  otf 
Hog  Island ;  but  early  on  the  moruiug  of  the  Cuyter's  arrival  she  got  undei'  way,  and 
kept  "backing  and  filling  "  around  that  vessel  while  she  layoff  the  port.  Seeing  these 
Buspioiona  movements  of  so  snapiciouM  a  vessel.  Captain  Winslow  conelnded  not  to 
leave  his  ship,  but  sent  a  boat  for  me,  and  I  promptly  joined  him  on  1>oard,  giving  him 
all  the  information  in  luy  power.  He  conolnded  to  stand  over  for  the  Northwest 
Passage,  as  I  advised  that  coarse  as  the  moat  likely  method  of  trapping  the  Oreto, 
whicii  vessel  is  reported  to  be  bunnd  for  Charleston. 

>  British  Append  is,  vol.  i,  p.  5S. 

•  United  States  Documents,  vol.  vi,  p. 305;  British  Appendix 

°  UDtted  States  Doonment-^  vol.  vi,  p.  307. 
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Shortly  after  the  Cuyler  haildi8api>eared  the  Oreto  came  to  anchor  off  the  month  of  the 
harbor,  and  Her  Miqesty's  stertirier  Peterel,  Watson  coniniander,  went  ont  and  anchored 
near  her  as  "  a  protection  ajralnst  the  Yankees  cattiiij;  oat  the  privateer." 

Last  night  suns  and  shells  were  transported  to  the  Oreto  by  the  schooner  Prince 
Alfred,  which  has  been  pnrehaaed  by  the  Confederate  States  agent,  Lafitte,  for  a  tender 
ou  file  British  confederate  ships. 

A  person  landing  at  N^assan^  igaoraat  of  facts,  would  certainly  think  that  this  was 
England's  war.  from  the  activity  of  the  people  here  to  forward  sapplies  to  the  reheU, 
I  have,  &.0,, 

SAMUEL  WHITING.' 
Hon.  William  H.  Sewakd, 

Secretary  of  Stale. 

Full  explanation  of  the  circumstances  referred  to,  so  far  as  the 
Peterel  is  concerned,  is  given  in  two  letters  of  Captain  Watson,  who 
was  in  command  of  the  ship  in  question.  Her  Majesty's  sliip  Peterel,  in 
answer  to  an  inquiry  from  the  admiralty  in  consequence  of  this  state- 
ment: 

Her  Majesty's  Ship  Pemhrokb, 

Sheeriiess,  March  22,  1872. 

Sm :  I  have  the  honor  to  aokuowleilgo  the  receipt  of  your  letter  dated  19th  instant, 
with  its  iuclosiire  fioni  Admiral  Sir  Alexander  Milne,  dated  18th  March,  1873. 

In  reply,  I  heff  leave  to  report  that  I  perfectly  remember  the  circumstance  con- 
nected with  the  British  steam- vessel,  called  the  Oreto,  that  had  been  placed  iu  the 
vice-admiralty  court  at  Nassau,  New  Providence,  Ijy  Commander  Hickley,  of  Her 
Majesty's  ship  Greyhound,  and  that  after  a  trial  of  some  length  she  was  releaspil. 

I  remember  receivins  a  commnnication  from  his  excellency  the  governor  of  the  Baha- 
mas, to  the  eflect  that  there  were  two  American  ships  of  war  under  steam  inside  the 
bar,  and  that  he  would  be  glad  if  I  oould  pnt  myself  in  ^ei-sonal  uomranaication  with 
their  captains,  and  offer  tliooi  the  customary  hospitalities.  On  receipt  of  his  exeel- 
luacy's  communicatiou,  or  as  soon  after  as  the  tide  permitted,  I  proceeded  in  He- 
Majesty's  ship  under  my  command,  under  steam,  across  the  bar,  and  went  on  board  thr 
United  States  steamship  of  war  E.  E.  Cnyler,  where  I  had  a  long  and  friendly  convere 
sation  with  her  captain.    Winslow,  I  think,  waa  his  name. 

At  the  time  I  was  on  board  the  B.  R.  Cuyler,  the  Oreto,  with  two  other  British  ships, 
were  steaming  op  and  down  the  coast  abreast  Hog  Island,  trying  their  machinery.  The 
Oreto  certainly  was,  as  I  know  she  came  out  for  tiiat  purpose,  it  being  the  first  day  she 
had  had  her  steam  np  since  being  placed  in  the  vice-admiralty  court. 

The  two  United  States  steamers  of  war,  having  declined  the  hospitalities  of  the  port, 
proceeded  toward  Abaco,  as  iitr  as  I  can  remember,  and  I  anchored  the  Peterel  ontsjde 
the  bar  of  Ho^  Island,  the  tide  or  lateness  of  the  date  preventing  my  recressing  it. 

Having  anchored  as  above  stated,  a  boat  came  to  me  from  the  Oreto,  asking  fur  the 
assistance  of  some  men,  under  the  following  circa mstancea; 

A  man,  who  stated  he  was  the  master  in  command  of  the  Oreto,  said  he  was  very 
short-handed,  and  wanted  to  anchor  for  about  two  honrs  to  ad.iast  his  machinery,  but 
if  he  anchored  outside  he  had  not  sufficient  crew  to  weigh  his  anchor,  and  begged  I 
would  assist  him  by  lending  bim  men. 

I  declined  lending  him  any  men,  but  told  him  he  might  hold  on  astern  of  the  Peterel, 
and  I  would  give  him  a  line  for  that  purpose. 

About  6.30  or  7  p.  m.,  having  seen  the  Oreto  fast,  holding  on  by  one  of  ont  hawsers,  I 
went  down  to  dinner,  and  when  I  came  on  deck  again  she  waa  gone. 

I  had  tohl  the  master  that  she  must  go  ont  of  our  waters  before  the  tide  slacked. 

This  small  act  of  courtesy  I  considered  a  duty  that  I  should  have  extended  to  any 
ship,  British  or  foreign,  and  until  the  receipt  of  yonr  communication  never  gave  it  a 
eeoiiud  thought ;  in  iaet,  T  must  have  considered  it  too  trivial  to  mention  in  my  letters 
of  proceedings,  which  at  that  time  were  full  of  matter  of  far  greater  interest. 

In  conclusion,  I  may  remark  that  the  only  reason  I  had  for  refusing  to  send  men  on 
board  was  in  consequence  of  the  prevalence  of  yellow  fever  iu  the  merehaut  siiipping 
at  Nassau,  and  I  had  prohibited  all  communication,  as  far  as  practicable,  with  them. 
I  have,  &c., 

G,  W.  WATSON, 

Ciijifoiit.' 

Vernos  LuSHisoTop,  Esq.,  Jdmirally. 
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HtR  Majesty's  Ship  Pembroke, 

Sliea-neaa,  Jilaivh  31, 1^73. 
Sin :  With  reference  to  my  Icittoi'  of  the  22d  iuBtaut,  I  wisli  to  make  the  fojlowiog 
alttratioii  in  paragraiili  fi : 

1.  Having  anchored  as  above  atateil,  "o  ecmvtunioation  of  any  sort  tool;  place  tetweeu 
Her  lliyeBt.y'B  ship  Peterel  and  the  British  merchant- ship  Oreto,  until  the  following 
eveuiu^,  (Saturday,)  trhen  a  hoat  came  alongaide  ftum  tlie  Oreto,  asking  for  the  assist- 
Biice.      •       »       *       •       •       The  remainder  of  the  paragraph  and  letter  remains  the 

3.  When  I  sent  my  letter  of  the  SSd,  I  had  not  my  private  journal  or  letter  with  me. 
3.  I  wish  to  add  also  to  my  former  letter  that  I  never  had  any  other  coiunumication, 
direct  or  indirect,  with  the  Oreto,  or  any  one  connected  with  her,  except  as  set  forth  in 
my  official  correspondence. 
I  have,  &c., 

J.  ,T.  ■WATSON, 

V.  Ltjsiukgton,  E5(|., 

Secrelai-y  of  the  Arlmii-aU;/. 

We  DOW  see  how  unfounded  was  Mr.  Whiting's  suspicion  as  to  the 
intentioHS  of  the  Peterel. 

Tbe  Oreto  being  in  this  position,  on  the  9th  of  August  »  small  steamer 
called  the  Prince  Alfred,  having  been  loaded  with  the  armament  intended 
for  the  Oreto,  which  bad  been  brought  ont  partly  in  the  steamer  Bahama, 
partly  in  other  vessels,  having  also  cleared  out  for  Saint  John's,  left 
Nassau,  as  if  with  the  intention  of  running  the  blockade.*  The  Prince 
Alfred  having  passed  the  Oreto,  th&  latter  soon  afterward  let  go  the 
hawser,  and  put  to  sea;  and  having  overtaken  the  Prince  Alfred,  took 
her  in  tow,  when  both  vessels  proceeded  to  Green  Cay,  a  small  desert 
island,  lying  sixty  miles  south  of  Nassau,  on  the  edge  of  the  Great  Ba- 
hama Bank,  wholly  uninhabited,  and  only  frequented  at  times  by  fish- 
ermen. There,  out  of  sight  of  every  one,  the  armament  of  the  Oreto 
was  transferred  to  her  from  the  Prince  Alfred,  the  confederate  flag  was 
hoisted,  and  the  Oreto  thenceforth  received  the  name  of  the  Florida.' 

Xt  had  been  surmised  in  the  colony  that  the  Prince  Alfred  was  taking 
ont  the  armament  of  the  Oreto,  but  the  matter  went  no  further  than 
surmise.  The  harbor  was  full  of  shipping,  and  vessels  were  leaving 
every  day  loaded  with  contraband  of  war  for  the  puri)ose  of  running 
the  blockade. 

Mr,  Whiting,  as  we  have  seen,  had  stated  it  as  a  fact  in  his  letter  of 
the  9th.  In  a  later  letter  to  Mr.  Seward  of  the  12th  he  speaks  with 
less  certainty.    He  says: 

Ou  the  9th,  the  sohooiier  Ftince  Alfred,  which  had  hoen  pnrohiraed  by  Lafitte,  the 
oontederate  agent  here,  left  this  port,  and  ill  waa  currentiy  reported  and  generally  be- 
lieved that  she  had  on  hoard  the  annnineut  for  the  Oreto,  and  aa  that  vessel  left  the 
same  uight,  (both  clearing  for  Saint  John's,)  I  think  it  pi'obahle. 

I  have  given  full  detail  of  these  movements  to  the  commanders  of  the  Adirondack 
anil  Cuyler,  and  also  sent  such  information  to  the  ditl'erent  consulates.^ 

On  the  16th,  a  report  of  the  two  vessels  having  gone  to  Green  Cay 
appears  to  have  reached  !£Tassau. 

Mr.  Whiting  writes  on  that  day : 

The  Oreto  is  reported  to  have  gene  to  Green  Cay,  about  iiftv  miles  southwest  from 
Providence  Island,  and  it  is  also  reported  that  tlie  schooner  Prince  Alfred  has  gone 
there  to  deliver  to  the  Oreto  her  piratical  armament. 

I  h^ve  seut  dispatches  to  the  United  States  cruisers  by  the  best  chiiimels  open  to 

'  British  Appendix,  vol.  v,  p.  51. 
^United  States  Documents,  vol.  vi,  p.  324. 
'Ibid.,pp.  307,  319-331. 
■<  Ibid.,  p.  305. 
"Ibid. 
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The  fact  did  jiot,  however,  become  actually  known  at  iTassaa  till  the 
Cth  of  September,  when  certain  men,  who  had  been  engaged  at  Nassau 
to  go  ont  in  the  Oreto  for  tlie  purpose  of  assisting  in  transferring  the 
guns  and  iirms  from  the  Prince  Alfred,  having  i-eturned  to  fTassau,  gave 
to  the  American  consul  an  account  of  what  had  happened  at  Green 
Oay.i 

That,  till  a  week  after  the  vessels  had  left,  uo  one  in  the  colony  had 
any  idea  of  an  intention  to  transfer  the  armament  iu  any  place  iu  the 
Batiamas,  is  plain.  So  far  from  expecting  anything  of  the  kind,  Mr. 
"Whiting  expressly  states,  in  his  letter  of  the  9th,  that  he  "  advised  Cap- 
tain Wiuslow  to  stand  out  for  the  northwest  Providence  Channel,  as  the 
most  likely  method  of  trapping  the  Oreto,  as  slie  was  reported  to  be 
bound  for  Charleston."  Upon  the  faith  of  this  belief,  Mr.  Whiting,  as 
he  tells  us,  "gave  full  details  of  these  movemeuts  to  the  commanders 
of  the  two  Ainericati  ships  of  war,  the  Adirondack  aiid  Cuyler.'-'' 

What,  then,  is  the  negligence  comvilaiued  of  in  respect  of  the  arming 
of  the  Oreto  withiu  the  waters  of  the  colony  ?  lu  the  American  case 
the  argument  is  put  thus: 

The  arrangementa  for  arming  were  maile  in  the  harlmrof  Nassau,  aaH  the  two  ves- 
sels laft  that  port  almost  sitnaltaueonsly,  ami  proceeded  to  Greea  Cay  togetlier.  The 
purpose  for  which  they  weut  waa  notorious  in  Nassau.  This  was  so  palpable  an  ova- 
Hioii  that  the  act  should  be  assumed  as  having  takeu  place  in  the  harbor  of  Nassau.^ 

This  is  a  very  adroit  way  of  putting  the  case,  but  is  it  a  just  one?  In 
the  first  place,  it  is  a  great  deal  too  much  to  assume  that  it  was  "  not-o- 
rious"  that  the  Prince  Alfred  had  on  board  the  armament  of  the  other 
vessel.  The  consul  puts  it  no  higher  than  that  it  was  so  reported,  and 
the  government  conld  hot  act  on  mere  report.  The  fact  was  never  said 
to  have  been  notorious  till  I860,  three  years  later,  when  Mr.  Kickpatriok,. 
the  then  consul,  who  knew  nothing  of  the  facts  when  they  happened, 
thought  proper  so  to  state.* 

But  the  argument  further  puts  it  as  though  the  purpose  of  going  to 
Green  Cay  was  notorious ;  whereas  we  now  know  that  neither  the  con- 
sul nor  any  one  else  ha-d  the  remotest  idea  that  the  transfer  of  the  arma- 
ment was  intended  to  be  effected  withiu  the  limits  of  the  colony.  The 
consul  believetl  that  both  vessels  were  going  to  Charleston.  Can  it  be 
said  that  the  governor  ought  to  have  sent  a  British  ship  of  war  to  ac- 
company the  two  ships  some  sixty  miles  or  more,  till  clear  of  the  waters, 
of  the  Bahamas,  to  prevent  the  possibility  of  a  violation  of  neutrality  in 
this  respect  ^ 

But. then  it  is  said,  "The  act  was  committed  within  British  jurisdic- 
tion, and  was  therefore  a  violation  of  the  first  clause  of  the  first  rule  of 
the  treaty." 

But,  with  submission,  the  act  is  not  necessarily  within  the  first  rule  of 
the  treaty  because  it  was  committed  in  British  jurisdiction.  To  bring 
it  within  the  first  rule  of  the  treaty  it  must  be  shown  that  there  was  a 
want  of  due  diligence  in  not  preventing  the  act  so  done,  and  of  this  I  find 
no  proof  in  the  American  documents. 

To  be  sure,  our  honorable  colleague,  Mr.  Staempfii,  in  the  grounds 
of  his  judgment.,  says : 

Que  Green  Cay  ^tait  iSloigniS  et  pen  fr^qnentiS;  eette  objection  est  d'autant  moina 
iniportante  que  tout  ce  qui  se  6t  &  Green  Cay  partit  de  Nassau,  et  pouvait  fort  bien 
s'apercevoir  depuis  ce  dernier  endroit. 


'  United  States  Documents,  Yol.  v 

"Ibid.,  pp.  304,  305. 

»  United  States  Case,  p.  4S9. 
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I  confess  I  do  nAt  quite  understand  what  is  meant  by  this.  I  do  not 
supi)ose  M.  Staempfli  can  mean  tbat  what  was  done  at  Gveen  Cay  could 
be  seen  at  Nassau,  sixty  luilea  off.  I  must,  tiierefore,  take  it  that  what  be 
means  is,  that  the  loading  of  the  Prince  Alfred  aud  the  nearly  simulta- 
neous departure  of  the  two  ships  from  Nassau  could  have  been  seen  at 
Kassau — which,  as  it  strikes  me,  is  a  self-evident  proposition.  But  if  he 
means  tbat,  because  the  cargo  of  the  Prince  Alired  consisted  of  guns  and 
arms  tbat  might  be  transferred  to  the  Oreto,  therefore  the  authorities 
ought  to  have  stopped  tho  Prince  Alfred,  the  answer  is  that,  until  such 
transfer  hatl  aetnally  taken  place,  or  was  about  to  take  place,  in  British 
■waters,  the  authorities  had  no  power  to  seize  or  detain  the  vessels. 

The  Prince  Alfred  had  a  perfect  right,  subject  to  the  chance  of  cap- 
ture, to  take  arms  to  a  belligerent  port.  There  was  nothing  to  show  that 
she  was  not  about  to  do  so.  The  American  consul  believed  she  was. 
What  authority  had  the  government  to  assume  the  contrary  ^ 

Lastly,  M,  Staempfli  makes  it  a  matter  of  reproach  to  the  local  gov- 
ernment that  no  prosecution  was  instituted  against  the  master  of  the 
Prince  Alfred. 

I  must  observe  that  this  tribunal  has  nothing  whatever  to  do  with  the 
qnestiou  of  whether  Her  Majesty's  government  should  or  should  not 
have  directed  a  prosecution  in  this  or  that  particular  instance.  Though 
this  is  a  point  which  has  more  than  once  been  dwelt  upon,  it  is  wholly 
irrelevant  to  our  inquiry. 

However,  let  us  see  how  the  fa-cts  stand  in  this  respect.  On  the  8th 
of  September  Mr.  Whiting,  having  seen  the  men  who  bad  retarued  from 
the  Oreto,  aud  having  obtained  a  deposition  from  them,  writes  to  the 
governor: 

I  have  tlie  honor  to  inform  yonr  oxoellency  that  1  have  good  aiitliority  for  stating 
tLat  the  schooner  Prince  Alfrud,  of  Nassau,  took  the  Oreto's  armament  from  this  port 


and  disohai^ed  tho  same  ou  hoard  that  steamer  at  Green  Cay,  oue  of  the 
That  the  Oreto  afterward  left  Green  Ca.j  with  the  seeesaion  flag  flying  at 
That  the  Prince  AlAred  has  returned  to  this  port,  and  now  lies  at  Cochrane'^  Aucltomge, 


and  I  am  credibly  informed  that  her  captain  ia  again  shippiDg  maa  to  be  sent  to  the 
Oreto,  in  direct  contravention  of  the  foreign-enlistment  net. 

I  earnestly  urge  upon  yonr  excellenoy  the  propriety  of  instituting  some  inquiry  into 
these  matters,  and  of  preventing  acts  bo  prejudicial  to  theintereats  of  the  fcieudly  Gov- 
ernment which  I  have  the  honor  to  represent.' 

To  which  the  colonial'secretary  answers : 

COLOMAT.  OFFrcE,  Xassaii,  Sepfemher  9,  I86S. 
Su{;  In  re(|lyto  yonr  letter  of  the  8th  instant,  directed  to  the  go vemoi,  I  am  in- 
structed by  his  escellency  to  inform  you  that,  if  you  fed.  assured  that  you  have  suiH- 
cient  credible  evidence  to  substantiate  your  allegation,  and  will  pnt  your  evidence 
ia  the  hands  of  the  attorney-general,  his  exoellency  will  direct  a  prosecution  against 
the  captain  of  the  Prince  Alfred,  or  others  who  may  have  been  guilty  of  violating  the 
foreign -enlistment  aet. 

But  his  BKcellency  has  no  authority  to  take  any  steps  against  the  Oreto,  which  is  ont 
of  his  excellency's  jurisdiction. 
I  have,  &c., 

C.  R.  NESBITT, 
CoJoiiial  Sea'eiary.' 

Instead  ofputtinghisevidence  into  the  hands  of  the  attorney-general, 
who,  of  course,  was  not  himself  in  the  possession  of  any,  Mr.  Whiting 
allowed  the  matter  to  drop.  He  probably  thought,  and  thought  rightly, 
that  it  would  profit  the  United  States  Government  very  little  to  punish 
this  man. 
Another  charge  in  respect  of  this  vessel  is  that  Maffitt,  her  commander, 
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when  at  Nassau ,  induced  abont  forty  men  to  enlist  on  board   ^n^^j  „„„;„„„( 
the  Oreto.    TLe  United  States  case,  without  more,  sets  this  '^"°"■■ 
down  as  a  violation  of  the  second  rule  of  the  treaty,  but  is  wholly  silent 
as  to  any  negligence  of  the  local  gov<'mment  in  this  behalf. 

M.  Staempfli,  nevertheless,  but  without  any  reference  to  facts  showing 
negligence,  states,  as  a  groundof  his  judgment,  that  the  manning  of  the 
Oreto  at  Nassau  is  to  be  imputed  to  the  negligence  of  the  British  author- 
ities. In  the  first  place,  it  does  not  appear  that  the  authorities  knew 
anything  whatsoever  about  the  matter.  In  the  second  place,  the  Oreto, 
at  the  time  these  men  were  engaged,  had  not  adopted  the  character  of 
ashipofwar;  it  was  not  known  that  she  would  do  so ;  it  was  not  known 
to  the  local  government,  or  even  to  Mr.  Whiting,  that  she  had  been  made 
over  to  the  confederate  government ;  it  was  not  known  that  Maffitt  had 
taken  possession  of  her  as  their  officer ;  Duguid,  who  had  brought  her 
out,  still  remained  apparently  the  master  of  her;  her  former  crew  had 
all  left  her;  the  crew  she  bad  engaged  were  wholly  insufficient  as  a 
Jightiug  crew,  and  tliere  was  not,  and  could  not  be,  any  present  purpose 
ot  using  her  as  a  lighting  ship ;  it  was  believed  she  was  going  to  run 
the  blockade.  If  that  fact  had  turned  out  to  be  true,  the  allowing  her 
to  hire  a  crew  would  have  been  perfectly  legitimate,  and  could  not  have 
been  prevented. 

Was  the  vessel  to  be  kept  at  Nassau  permanently  for  want  of  a  crew! 

It  is  quite  true  that,  by  the  second  rule  of  the  treaty,  a  neutral  gov- 
ernment is  not  to  permit  its  ports  or  waters  to  be  used  by  a  belligerent 
for  the  recruitment  of  men.  But  at  this  time,  as  I  have  already  re- 
marked, though  it  was  known  that  the  vessel  was  intended  for  the  con- 
federate government,  it  was  not  known  that  she  had  been  transferred  to 
them,  still  less  that  she  was  about  to  be  used  for  belligerent  purposes, 
which,  indeed,  she  could  not  be  till  a  different  crew  could  be  obtained. 
Till  then  she  might  be  liable  to  capture  as  contraband  of  war,  but  she 
would  not  be  liable  to  seizure  as  for  a  breach  of  the  municipal  law. 

I  confess  I  do  not  see  the  negligence  which  M.  Staemjifli's  keener 
sight  is  enabled  to  discover. 

When  the  li'lorida  bad  taken  in  her  armament  at  Green  Cay,  the  crew 
shipped  at  Nassau  being  altogetlier  inadequate  for  the  ves-  f,„,-,^  ,iieri™v. 
sel  as  a  ship  of  war,  she  proceeded  to  the  port  of  Oardenas,  '"* '"''°  '^'"■ 
in  Cuba,  where  she  reuiaiued  till  the  3fst  of  August.  She  there  at- 
tempted to  ship  a  crew,  but  the  matter  having  come  to  the  knowledge 
of  the  authorities,  the  officer  in  command  repudiated  the  transaction, 
and  left  the  port  without  any  increase  of  his  numbers.^  Unable  to  keep 
the  sea  for  purposes  of  war  with  so  insufficient  a  crew,  the  Florida  ran 
past  the  hostile  cruisers,  though  challenged  and  flred  at,  and  succeeded 
iu  getting  into  the  conttederate  port  of  Mobile,  where  she  arrived  ou  the 
4th  of  September.^ 

She  remained  in  the  port  of  Mobile  upwards  of  four  months,  at  the  end 
of  which  time,  having  shipped  a  crew,  she  was  sent  out,  on  the  15th  of 
January,  1863,  under  the  command  of  Maffltt,  as  a  confederate  ship  of 

A  grave  question  here  presents  itself,  whether  Great  Britain,  even  if 
open  tfTthe  imputation  of  want  of  due  diligence  in  respect        ^.    _  ^  |. 
of  the  oi-iginal  equipment  of  the  Oreto,  or  of  her  arming  at  /m.  n™'.""."^^-^' 
Green  Cay,  can  properly  be  held  responsible  for  the  acts  of  """°""*"' 
this  ship  subsequently  to  her  entiy  into  Mobile. 

It  is  all-important  to  bear  in  mind  that  the  original  equipment  of  this 
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^■essel,  though  an  offense  against  the  municipal  law  of  Cireat  Britain, 
was  not,  there  being',  up  to  tlie  time  she  arrived  at  the  Bahamas,  no 
present  intention  of  war,  an  offense  against  iuteniationnl  law.  All  the 
power  which  the  government  could  exercise  against  her,  in  respect  of 
any  offense  against  the  municipal  law,  was  such  as  was  derive<l  from 
that  law ;  that  is  to  say,  from  the  foreign-enlistment  act.  Now,  all  that 
the  latter  empowered  the  government  to  do  was  to  seize  the  vessel  and 
to  bring  her  tiefore  a  competent  conrt  for  condemnation.  If,  when  such 
a  proceeding  has  been  adopted,  it  results  in  the  acquittal  and  release  of 
the  vessel,  the  matter  becomes  res  judicata,  the  original  vice  beconies 
purged,  and  no  fnrther  proceeding  in  rem  can  be  had.  A  ship  cannot 
be  seized  and  brought  into  court  agaiu  and  again  when  once  it  has  been 
decided  by  a  competent  court  that  she  was  not  liable  to  seizure  and 
Condemnation  at  all.  After  the  Oreto  had  been  thus  acquitted,  all 
power  of  further  seizure,  as  for  an  infraction  of  the  foreigu-enlistment 
act  in  her  original  equipment,  was  at  an  end.  I  grant  that  the  right  of 
a  belligerent  to  redress  lor  a  breach  of  neutrality  against  international 
law  would  not  be  aftected  by  a  judicial  proceeding  under  the  municipal 
law  J  but,  there  having  been  here,  according  to  my  view,  no  more  than 
a  breach  of  the  municipal  law,  all  that  the  belligerent  could  possibly  ex- 
act was  that  the  municipal  law  should  be  put  iu  force  by  a  proceeding 
against  the  vessel.  When  under  snch  a  proceeding  the  vessel  had  been 
acquitted,  the  matter  was  at  an  end. 

It  will  be  said  that  a  second  offense  was  committed  in  British  juris- 
diction by  the  arming  of  this  vessel  at  Green  Cay ;  an<l  this  may  be  so; 
but  here  again  we  have,  in  like  manner,  no  breach  of  neutrality  accord- 
ing to  international  law,  if.  owing  to  the  deficiency  of  the  crew,  there 
was  no  present  intention  of  applying  the  ship  to  the  purpose  of  war. 

There  is  a  decision  of  the  Supreme  Court  of  the  United  States  which 
Cfwnf  ft.unii^  is  in  point  to  the  present  question,  in  the  case  of  the  United 
^"'""'"^"'""'  States  vs.  DeQuincy, reported  in  the  6th  volume  of  Peters's 
Eeports,  page  i45.' 

In  that  case  the  defendant  was  indicted,  under  the  third  section  of  the 
American  act  of  1818,  for  having  been  concerned  in  fitting  out  a  vessel 
called  the  Bolivar,  afterward  Las  Damas  Argentinas,  with  intent  that 
snch  vessel  should  be  employed  in  the  service  of  the  United  Provinces 
of  Bio  de  la  Plata  agamst  the  subjects  of  the  Emperor  of  Brazil,  with 
whom  the  United  States  were  then  at  peace.  The  vessel  in  question, 
originally  a  pilot-boat-,  had  been  fitted  out  at  Baltimore  for  the  detend- 
ant  and  one  Armstrong,  and  adapted  for  carrj-ing  a  gun.  She  sailed 
from  Baltimore  to  the  island  of  St,  Thomas,  Armstrong  being  on  board 
as  part  owner  and  agent  for  the  other  owners.  On  the  way  to  St. 
Thomas,  Armstrong  told  a  witness  that  it  was  his  intention  and  wish 
to  employ  the  vessel  as  a  privateer,  but  that  he  had  no  funds.  He  spoke 
of  the  difHcnlty  of  getting  any,  and  said  he  could  not  tell,  until  he  got 
to  the  West  Indies,  whether  he  should  be  able  to  procure  any.  After 
negotiating  for  two  or  three  days  at  St.  Thomas,  Armstrong  suc- 
ceeded in  obtaining  funds ;  the  Bolivar  was  fitted  out  as  a  privateer ;  and, 
Armstrong  having  provided  himself  with  a  commission  from  the  Eaenos 
Ayres  government,  the  vessel,  under  the  name  of  Las  Damas  Argen- 
tinas, cruised  under  the  flag  of  tliat  government,  and  took  several  prizes. 
Two  questions  presented  themselves  for  the  decision  of  the  court  as  to 
the  direction  which  should  be  given  to  the  jury.  The  first  was  whether, 
to  constitute  an  offense  within  the  act,  it  was  necessary  that  the  vessel 
should  have  been  armed  when  she  left  Baltimore,  the  decision  on  which 
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is  immaterial  to  the  present  purpose.  Tte  second  question  is  the  one 
wbicli  touches  the  present  ease.  On  the  part  of  the  defeudant,  it  was 
submitted  that  the  jury  should  be  directed — 

Tbat  if  the  jary  believe  that,  wlien  the  Bolivar  waa  fitted  out.  and  eiiuippetl  at  Bnlti- 
more,  tlie  owner  and  eijnipyier  intended  to  go  to  the  Weat  Indies  in  aearoU  of  funds, 
witls  which  to  arm  and  eq^nip  the  said  vessel,  and  liad  no  present  intention  of  using  or 
employing  tlie  said  vessel  as  a  privateer,  but  intended,  when  ha  equipped  her,  to  go  tio 
tlie  West  Indies  to  endeavor  fa  raise  funds  to  prepare  her  for  a  craise,  then  the  detend- 
ant  is  not  guilty. 

Or,  if  the  jary  believe  that  when  the  Bolivar  was  equipped  at  Baltimore,  and  when 
she  lefb  the  United  States,  the  equipper  had  no  fixed  intention  to  employ  her  as  a 
privateer,  but  had  a  wish  so  to  employ  her,  the  fulfillment  of  which  wish  depended  on 
his  ability  to  obtain  funds  in  the  West  Indies  for  the  purpose  of  arming  and  preparing 
hur  for  war,  then  the  defendant  is  not  guilty. 

The  court  said : 

We  think  these  iustruotions  ought  to  bo  given.  The  offunse  consists  principally  in 
tlie  intention  with  which  the  preparations, were  made.  Tliese  preparations,  aeeordiug 
to  the  very  terms  of  the  act,  must  be  made  within  the  limits  of  the  United  States;  and 
it  is  equally  necessary  that  the  intention  with  respect  to  the  employment  of  the  vessel 
should  be  formed  before  she  leaves  the  United  States;  and  this  mnst  be  a  Hxed  inten- 
.  tion,  not  conditional  or  contingent,  depending  on  some  fntnre  arrangements.  This  in- 
tention is  a  fiuestion  belonging  exclnsively  to  the  jury  to  decide.  It  is  tie  material 
point  on  which  the  legality  or  criminalttv  of  the  act  must  tnru,  and  it  decides  whether 
tlie  adventure  is  of  a  commercial  or  warbke  character.' 

At  the  same  time  the  couit,  at  the  instance  of  the  prosecution,  held 
that  if  the.re  was  an  intention  of  eiuplo\ing  the  vessel  as  a  privateer 
when  she  left  Baltimore,  the  oftense  would  be  complete,  thonyh  siibse- 
«)iient  events  might  Lave  pie\ented  that  intention  from  being  ciir tied 
into  efl'ect. 

The  distinction  ia  a  sound  one.  A  present  intention  does  not  the  less 
exist,  because  unexpected  events  may  afterward  cliange  it;  but  an  in- 
tention which  is  to  depend  on  uncertain  contingencies  cannot  be  'said  to 
be  a  present  one.  It  is  the  piesent  intention  of  the  immediate  employ- 
ment of  the  vessel  for  hostile  purposes  which  makes  the  sending  out  an 
armed  ship  an  offense  against  the  law  of  nations,  as  a'violation  of  neu- 
trality, as  distinguished  from  merely  making  it  contraband  of  war.  As- 
suredly there  must  be  a  distinction  between  the  two  things,  and  I  am  at 
a  loss  to  see  where  the  line  can  otherwise  be  drawn. 

A  similar  purpose,  in  like  manner,  makes  the  equipping  of  a  vessel  an 
offense  against  the  municipal  law,  when  without  it — as  if,  for  instance, 
the  vessel  had  been  already  built  and  equipped — the  transaction  would 
be  simply  one  of  triwle.  Now,  in  the  case  before  us,  it  may,  perhaps,  be 
<iiiestioiied  whetlier  there  was  any  present  intention  of  using  the  Florida 
as  a  ship  of  war,  or  whether  such  employment  was  not  contingent  on 
lier  obtaining  a  war  ctew.  If  no  crew  could  be  got,  the  cruise  was,  as 
the  sequel  shows,  to  be  given  up,  and  aa  attempt  made  to  run  her  into 
one  of  her  own  ports.  Be  this  as  it  may,  the  belligerent  purpose,  if  any 
such  existed,  was  frustrated  by  the  ship  not  obtaining  a  crew,  and  the 
voyage  was  lost.  This  being  so,  why,  as  Sir  Gouudell  Palmer  puts  it  to 
us,  should  not  a  vessel  equipped  in  a  neutral  port,  contrary  to  the  muni- 
cipal law  of  the  neutral,  be  considered,  like  any. other  contraband  of 
war — such  being,  in  point  of  international  law,  the  true  character  of  such 
a  vessel  till  she  actually  enters  on  her  employment  as  a  shii  o£  —  s 
110  longer  in  delicto  when  she  has  once  reached  the  port  of  the  b  1 
ligereut ! 

Having  shown,  as  I  think,  abundant  grounds  for  saying  that     <)  to 
what  passed  at  Green  Oay,  no  possible  imputation  of  want  ot  d  e   11 
gonce  can  attiich,  it  seems  to  me  that  it  would  be  carrying  tl  e  1    t      e 
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of  nentral  responsibility  to  an  iinheard-of  and  most  unreasonable  length 
to  say  that,  after  a  lapse  of  five  months,  dnriug  which  no  vessel  of 
the  United  States  was  captured  by  the  Florida,  and  after  this  vessel 
had  been  four  months  in  a  confederate  port,  and  had  there  shipped  a 
new  cre'ff,  Great  Britain  is  to  be  held  liable  for  damage  afterward  done 
by  her. 

I  agree  with  Sir  Eoundell  Palmer  in  thinking  that,  with  her  arrival  at 
Mobile,  if  not  with  her  departure  from  the  Bahamas,  the  illegal  voyage 
npon  which  any  liability  attached  came  to  an  end,  and  with  it  all  re- 
sponsibility which  can  reasonably  be  fastened  on  the  government  of 
Great  Britain, 

But  it  is  said  that  the  Florida, having  again  come  into  a  British  port, 
qn^ii-n  ivi,  h^,  ^""^  being  known  to  be  engaged  in  hostile  operations  against 
K"?^I'^If§°o'''  ^"^^  United  States,  ought  to  have  been  detained,  it  being 
B^Ei,"s'''^'"''"'''  obligatory  on  the  British  government  to  stop  such  a  vessel, 
'"""""'■  by  reason  of  the  admission  in  the  second  branch  of  the 

first  rule,  viz,  that  "a  neutral  nation  is  bound  to  use  due  diligence  to 
jjrereut  the  departure  from  its  jurisdiction  of  any  vessel  intended  to 
cruise  or  carry  on  war"  under  the  circumstances  referred  to  in  the  first 
branch ;  "  such  vessel  having  been  specially  adapted  iu  whole  or  ia 
part,  within  its  jurisdiction,  to  warlike  use." 

The  question  is  one  of  considerable  importance,  as  it  may  affect  not 
ouly  the  Florida,  but  also  the  Georgia  and  the  8henan<loali,  vessels  as 
to  the  equipping  of  which  it  will  be  impossible  to  fix  the  British  govern- 
ment with  want  of  due  diligence. 

I  eauuot  understand  how  such  a  contention  can  have  been  raised.  It 
appears  to  me  to  rest  on  a  thorough  perversion  of  the  obvious  meaning 
of  tbe  rule.  It  is  impossible  to  read  the  first  rule  without  seeing  that 
it  is  intended  to  apply  to  two  branches  of  one  entire  transaction,  which 
consists,  first,  in  allowing  the  vessel  to  be  equipped,  next  in  allowing 
her  to  depart ;  the  second  branch  of  the  rule  being  intended  to  meet  a 
case  in  which  a  vessel  may  have  been  equipped  in  such  a  manner  as  to 
elude  the  diligence  of  the  authorities,  but  where  tbere  may  be  an  oppor- 
tunity, on  her  character  being  discovered,  to  arrest  her  before  she  has 
quitted  neutral  waters. 

The  8econ<i  brancli  of  the  rule  is  obviously  intended  to  apply  to  the 
first  departure  of  a  vessel — that  is  to  say,  its  departure  from  a  neutral 
port  before  passing  into  tbe  hands  of  a  belligerent  government,  and  to 
that  alone. 

It  is  absurd  to  suppose  that,  if  it  had  been  intended  that  Great  Brit- 
ain should  be  held  liable  for  not  having  seized  these  vessels  on  their 
re-entering  her  jiorts,  this  would  not  have  been  expressly  stated,  espe- 
cially when  it  is  remembered  that  this  might  have  been  virtually  to  admit 
liability  in  respect  of  all  these  vessels,  if  shown  to  have  beeu  specially 
adapted  for  war  within  British  territory,  for  everj'  one  of  them  returned 
to  a  British  port  at  an  early  period  of  its  career.  It  is  plain  that  it 
never  could  have  entered  into  the  mind  of  the  British  ministiy  that  the 
nde  would  be  treated  as  applicable  to  anything  beyond  the  first  depart- 
ure of  the  vessel. 

The  moral  bearing  of  tlie  question  has  been  admirably  pointed  out  in 
Sir  K.  Palmer's  argument : 

It  would  liove  beoonie  tlie  plain  daty  of  any  neutral  state  wliicli  haA  ent«ve(l  into 
snch  an  eDj>asen]ent  to  give  notice  of  it  befuroliand  lo  all  bolligerent  poirers,  before  it 
could  be  put  in  force  t^  their  pr^adic«.  it  is  impossible  that  au  act,  which  would  be 
a  breaoh  of  public  faith  and  of  international  law  toward  one  belligenint,  could  be  htild 
to  constifute  an;  p.art  of  the  "diligence  due"  by  a  neutral  to  the  otiier  belligerent.  The 
rule  eaya  nutbiug  of  any  obligation  to  exclude  this  class  of  vessels,  when  oua;  conuni^ 
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sioned  as  public  sliips  of-  wnr,  from  entrance  into  uentval  ports  upon  the  ovdiuarj"  foot- 
ing. If  they  were  BO  excluded  by  proper  notice,  they  would  notent«r;  and  tlie  nile 
(in  that  caEse)  could  never  operate  to  prevent  thisir  rtepartnre.  If  they  were  not  8o 
excluded,  iDst«ad  of  being  "  due  diligence,"  it  would  he  a  flasraut  act  of  treachery  and 
^ron^  to  take  advantage  of  tbeir  entrance,  in  order  to  effect  their  detention  or  capture. 
Can  Her  Majesty  he  snppoBe<l  to  have  consented  to  be  retrospectively  judged  as  ivanting 
in  due  diligence,  hecause,  not  having  excluded  these  confederate  ships  of  war  from  her 
ports  by  any  prohibition  or  notice,  sho  did  not  break  faitli  wHb  tliem,  and  commit  an  out- 
rageou  every  principle  of  justice  and  neutrality  by  their  seiinre  t  The  rnlcs  themselves 
had  no  existence  at  the  time  of  the  '"av;  tlie  confederates  knew,  and  could  know,  noth- 
ing of  them ;  their  retrospective  application  cannot  make  an  act  ex  ^os(  facto  "  due," 
upon  the  footing  of  "diligence,"  to  the  one  party  in  the  war,  which,  iJ  it  had  been  act- 
ually done,  woiHd  have  been  a  wholly  nnjastifiable  outrage  against  the  other. 

And  this  being  so,  it  may  safely  be  asserted  that  the  United  States 
Government  must  have  framed  the  rules  with  a  like  mind  ;  for  it  would 
be  to  give  them  credit  for  sharp  practice  indeed,  if,  while  the  British 
government  agreed  to  the  rnle,  on  the  snppositiou  that  its  application 
was  to  be  limited  to  the  first  departure  of  an  offending  vessel,  the 
United  States  shonld  be  at  liberty  to  insist  on  its  application,  toties 
guoties,  to  every  subsequent  departure.  I  will  say  no  more  than  that  the 
construction  thus  sought  to  be  put  on  the  second  branch  of  the  first  rule 
is  quite  preposteions. 

But  it  is  said,  in  the  second  place,  that  the  equipment  and  sending 
out  of  an  armed  vessel  from  the  port  of  a  neutral  being  a  violation  ot 
its  territory  and  neutral  rights,  and  therefore  a  hostile  act,  Great  Britain 
had  the  right  to  seize  these  vessels  on  their  again  coining  within  her 
jurisdiction,  and  was  bound  to  do  so,  to  prevent  them  from  continuing 
to  make  war  on  vessels  of  the  United  States. 

The  answer  of  the  British  government  is  threefold: 

1st.  That  it  had  not  the  right,  according  to  international  law,  to  seize 
these  vessels,  seeing  that  when  the^came  again  into  British  ports,  they 
were  admitted  as  the  commissioned  ships  of  war  of  a  belligerent  state. 

2d.  That,  independently  of  the  foregoing  ground,  the  British  govern- 
ment could  not,  as  a  neutral  government,  seize  a  ship  of  war  of  a  bellig- 
erent state  for  that  which  was  not  a  violation  of  neutrality,  but  only  of 
its  own  municipal  law. 

3d.  That  even  if  it  had  the  right,  it  was  under  no  obligation  to  exer- 
cise it. 

The  first  of  these  grounds  depends  on  the  effect  of  the  commissions 
which  these  vessels  had  in  the  mean  time  received  from  the  y^^  „,  r„^,„u. 
government  of  the  Confederate  States  as  ships  of  war.  sk>Hon.iiip»<.ro„r. 

Now,  it  must  be  taken  as  an  unquestionable  fact  that  these  ships  were 
built,  or  equipped,  for  the  de  facto  government  of  the  Confederate  States, 
and  were  employed  by  it  as  regular  ships  of  war,  under  the  command 
of  officers  regularly  commissioned.  Hereupon  two  questions  present 
themselves:  Were  tliese  commissions  valid f  If  so,  what  was  their 
effect  as  to  affbi'diug  immunity  to  a  vessel,  thus  commissioned,  from 
seizure  by  the  government  of  Great  Britain  ? 

It  is  a  familiar  principle  of  international  law  that  the  ships  of  war  of 
a  state  are  entitled  to  the  privilege  of  exterritoriality.    This    si,m  »i  «nr  ^i- 
is  a  point  on  which  leading  publicists  are  agreed.   Wheaton,  "'•"^""■ 
in  his  '"Elements  de  droit  international," ^  writes: 

Une  arm^B  ou  une  Hotte  appartenant  ^  une  puissance  ^trang^re,  et  traversact  ou 
stationnant  dans  lea  limites  du  territoire  d'nu  autre  6tat,  en  amiti^  aveo  cette  puis- 
siince,  sont  ^galement  exemptes  <ie  la  juridiction  civile  et  criminelle  du  pays, 

II  s'eusuit  que  les  personnes  et  les  choses  qui,  dans  ces  trois  cas,  se  tronvuut  dans  les 
liniites  du  territoire  d'nn  ^tat  stranger,  restent  eonmises  it  la  juridiction  de  I'l^Cat 
auqiiel  elles  appartieuneut,  comme  si  elles  iStaient  encore  sur  son  territoire. 
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S'U  n'y  a  paa  de  proliibition  expresse,  les  ports  d'na  ^tut  sons  regard&i  comme  ^tant 
onverts  avx.  uavires  de  guerre  d'nue  autre  nation  avec  laqnelle  eet  itttt  est  e»  paix  et 
aniitif.    Ces  navires,  entr^  dans  les  ports  strangers,  soit  en  vertu  de  Fa1)3eiico  d'nne 

Srohibition,  soit  en  vertu  d'une  antonsation  expresse,  atipulSo  par  trait6,  sunt  exempts 
e  la  juridiotion  des  tribunaux  et  des  autorit^s  dn  lieu. 

Heffter  declares  ships  of  war  to  be  exempt  from  the  territorial  juris- 
^^^^^  dictioa  of  the  country  witLiu  whose  waters  they  are.' 

Sir  R.  PhiUimore  writes  as  follows  :* 

Long  usage  and  universal  custom  entitle  every  such  ship  to  be  considered  as  a  part 
Sir  iL  Fhiiiimore  °^  ^'^^  stiite  to  wliich  sliB  bdougs,  and  to  lie  eserapt  from  any  other  .jii- 
riadiction ;  whether  this  privilege  be  fonnded  upon  strict  international 
right,  or  n^n  an  original  coucessiou  of  comity  with  respect  to  tlie  state  in  its  aggre- 
gate capacity,  -which,  by  inveterate  practice,  has  assumed  the  position  of  a  riglit,  is  a 
consideration  of  not  mucft  practical  importance.  Bat  it  isof  gome  importance,  for  if  the 
better  opinion  be,  as  it  would  seem  to  be,  thut  the  privilege  in  question  was  originally 
a  concession  of  comity,  it  may,  on  due  notice  being  given,  be  revoked  by  a  state,  so 
ill  advised  as  to  adopt  such  a  course,  which  conld  not  happen  if  it  were  a  matter  of 
natural  right.  Bnt,  unquestionably,  m  the  case  of  the  foreign  ship  of  war,  or  of  the 
foreign  sovereign  and  embassador,  every  state  which  has  not  formerly  notified  its 
departure  from  this  nsa^  of  the  civilized  world,  is  under  a  tacii  convention  to  abcord 
this  privilege  to  the  foreign  ship  of  war  lying  iu  its  harbors. 

No  writer  has,  however,  discussed  the  subject  with  so  much  clearness 
o,ioi.it  and  force  as  M.  Ortolau  ia  his  "  Diplomatie  de  la  mer :" 


.   .  ^  ^      ^  1 ind^pendan 

verainet^  de  la  puissance  qni  lea  arme ;  ils  ont  droit  anx  respects  et  aus  honneurs  qui 
sent  dfls  ^  cette  sonverainetiS ;  c'est  ceque  reconnaissent  et  ce  que  commandent  les  lois 
iuternatiiiales.^  .......... 

Par  oela  senl  que  les  b&timents  de  guerre  sont  arm^s  par  le  gouvernement  d'un  ^tat 
ind^pendaiit,  anquel  ila  appartlenneut,  que  leurs  commandants  et  leurs  oiQoiera  sont 
des  fiinctionnairea  pnhlica  de  cet  ^tat  et  en  exercent  la  puissance  executive,  en  certains 
■points  ni6[uo  la  puissance  judiciaire,  enfin  que  tont  individn  fiiisant  paitie  deleur 
Equipage,  sans  distinction  de  gride,  est  nn  agent  de  la  force  publique ;  ces  b^ktimeuts, 
peraonnifi^,  sont  nue  portion  de  ce  goaveruement  et  doivent  @tre  indiSpendants  et 
reapect^s  ^  son  £gal. 

Ainai,  quel  que  soit  le  lieu  oh  ila  se  trouvent,  qni  qne  ce  soit  an  monde,  ^[ranger  an 
gouvernement  anquel  ila  appartiennent,  n'a  le  droit  de  s'iinmiscer  en  rieu  dana  ce  qui 
se  passe  &  lenr  bortl,  et  encore  moins  d'y  'p6n€trer  par  la  force. ' 

.  On  exprime  g<^n£ralement  cette  r&gle  parnue  m^taphore  paasiSe  en  contumc)  et  telle- 
meut  accrdditee,  tellement  traditionnelle,  que  dans  la  plnpart  des  eaprita  elle  est 
devenue  comme  nne  raisou  jnstificative  de  la  proposition  dout  elle  n'est  v^ritahlement 
qn'nne  expression  fignrSe.  On  dit  que  tont  b^tinient  de  gnerre  eat  nne  partie  dn  ter- 
ntoire  de  la  nation  A,  laqnelle  il  appartient ;  d'oFi  la  cons^qnence  que,  mf  nie  lorsqn'il  est 
dans  on  port  (Stranger,  les  offtciers,  I'^nipage,  et  tonte  persoune  quelconque  qui  se 
trouve  &  son  botd,  est  cens^e  6tre,  et  qne  tout  fait  pass4  it  bord  est  censfi  passS,  snr  ce 
territoire.  C'est  par  nne  contiunation,  par  une  expression  r^^nm^  de  la  mdme  figure, 
qu'oQ  appelle  ce  privilege  le  privilege  ou  le  droit  dexterrtlorialiti.* 

The  matter  is  so  well  haiHlled  by  this  able  writer  that  I  am  iuduced 
to  cite  one  or  two  more  passages  :* 

Ce  qui  est  vrai,  c'est  que  le  navire  est  nne  habitation  flottaute,  avec  une  popniation 
Eoumise  aux  Inig  et  an  gouvernement  de  I'dtat  dont  le  navire  a  la  nationality,  et  plac^e 
sous  la  protection  de  eet  ^tat.  Ce  qui  est  vrai,  c'est  qne  si  le  navire  est  biltinient  de 
gnerre,  il  est,  en  outre,  une  forterease  mobile  portant  en  son  sein  nne  portion  m6me  de 
la  puissance  pnbliqne  de  cet  t^tat,  des  oMciers  et  nu  Equipage  qni  ferment  tous  dans 
lenr  ensemble  nil  corps  organist  de  fonotjosuairea  et  d'ageuta  luilitaires  ou  adminiatra- 
tiis  de  la  nation. 

'  "  Viilkerrecht  der  Gegenivart,"  $  14S. 
^  International  Law,  vol.  i,  p.  'SQ'J, 
'Vol.  i,p.  181. 
■•Ibid.,  p,  186. 
'Ibid.,  pp.  188-391. 
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S'il  B'agit  de  nnvires  de  guerre,  la  coiitnme  inf  emntionale  est  coiistaiif c ;  ces  uavirea 
restcut  rtgis  unitinemeat  par  1»  souvarainetfi  de  leur  pays ;  los  lois,  lea  autoriti^a,  et  lea 
juriUictious  de  I'Stat  dans  lea  eau:  duqael  iU  sunt  monilliSs  leur  I'eaCeiit  iStrangfenta;  ils 
u'ont  aveo  cet  dtat  que  des  relations  iutemationalue  par  la  voie  dea  functionuaires  de 
la  locality  coitip^tenta  pour  de  pareillea  relations,  ..... 

• !^  i|g  guerre  portant  en  eon  sain  une  partio  de  la  puiBsanoe  pnbliqae  de  l'€tat 


cc)r|>s  organist  qu'il  ports  aux  lois  et  aux  antorit^  du  pays  dans  les  eau:c  dniiiiel  11 
eiitre,  ce  serait  vraiiiient  Boumettre  Vane  de  oes  pnissanees  li  I'antre;  ce  serait  voiiloir 
reodre  Imposslbleelus  relations  maritimes  d'nne  nation  ill'autre  par  bjitimeiite  de  l'6tat. 
II  faitl,  on  renoncer  il  oes  relations,  on  lea  odinettre  avec  lea  conditions  illdiapeusal>les 
ponr  maint^nir  il  Ghaqne  <^tat  souverain  aoii  ind^pnndimce. 

L'^tat  propriiStaiie  dn  port  on  de  la  rade  pent  sana  donte,  iL  I'l^gard  des  Mtinients  de 
guerre,  pour  lesquels  il  aurait  des  motife  de  sortir  desrfeglea  ordiuaires  et  pacitiqnes  dn 
droit  dee  geus,  ienr  tnterdire  I'entrSe  deces  eanx;  les  yaiirveillBrB'ilcroib  lenrpr&Kuce 
daugerenae,  on  lenr  enjoindre  d'en  aortir,  de  m&me  qn'il  est  librc,  qnand  ils  sent  dana 
lit  mer  territoriale,  d'employer  il  lenr  £gard  les  inoyena  de  B&ret6  qne  leur  voistiiai^ 
peut  rendre  u^ccBsaires  ;  sanf  a  r^pondre,  en  vers  I'dtat  anquel  ces  vaii«eaux  appartieii- 
iicnt,  de  tontes  ces  niesures  qui  pourront  @tre,  snivant  les  t!v^uementa  qui  les  unroot 
motivdea,  on  la  inani&re  dout  ellea  anrout  6t6  exdcutiSea,  dea  aotes  de  defense  on  de 
pr^aation  legitime,  on  des  actes  de  nidfiance,  on  des  offuuaes  gtaves,  uu  niSme  des 
causes  de  guerre ;  mais  taut  qu'U  lea  repoit,  il  doit  respecter  eu  eiiii  la  siiinerainorfi 
i^ti'aD<>^re  uont  ila  sout  uue  ^inanatioQ  ;  il  ne  peut  avoir,  par  oonsi^qnerit,  la  |>l'<^relisLiiu 
de  regir  les  personnes  qui  se  trouvent  et  les  faita  qui  ae  paaaeut  iL  lenr  l)ord,  iii  de  faire 
bar  ce  bord  acte  de  puissance  et  de  souverainet^. 

In  the  case  of  the  Exchange,  reported  in  Craiicb's  Eeports,  (vol.  vii, 
piigps  133-147,)  the  principle  that  a  vessel  bearing  the  ting  c..=  =f  n>^  ei. 
and  commission  of  a  belligerent  power  was  not  within  tlie  """»«•  ■ 
local  jurisdiction  of  the  neutral  law,  though  claimed  by  citizens  of  the 
neutral  country  as  having  been  forcibly  talieii  from  them  as  jirize,  cou- 
tniry  to  international  law,  was  fully  upheld  on  appeal  by  the  Supreme 
Oourt  of  the  United  States. 

tions,"  says  Cbief  JnaticeMarsball,  "a  for 

serted  tlieir  jurisdiction  over  the  pnlilic '    '"' "  "  '— '—  = ^— ..._ 

port  open  for  their  reception.    •    *    » 

of  pnblio  law  tbat  national  ships  of  war  „         . 

their  reception  are  to  be  considered  as  exempted  by  tlio  cousent  of  tliat  powei 

jurisdiction." 

It  has  been  ingeniously  attempted  by  the  counsel  of  the  United  States 
to  place  the  decision  in  this  case  and  the  judgment  of  Chief  Justice 
Marshall  on  thu  footing  that  a  neutral  court  has  no  jurisdiction  over  a 
belligerent  vessel  as  a  matter  simply  of  judicial  authority.  But  this  is 
not  so;  the  eminent  judge  who  delivered  the  judgment  in  that  case 
places  the  matter  not  on  the  footing  of  jurisdiction  in  a  judicial  point  of 
view,  but  as  one  of  international  right.  In  proof  of  which  the  following 
passages  are  deserving  of  the  fullest  attention  : 

A  nation  would  jnatly  be  considered  as  violating  its  fnitli,  althnogh  tliat  faith  may 
not  lie  expressly  plighted,  which  should  Baidenly,  and  wUhoftt  i)reviaHS  iioUci:,  exiirdne  Jta 
territorial  powera  in  a  niauuer  not  coit»ona«t  to  iXe  tisagea  and  j'eceiced  obligatlma  of  the 
civilized  world.       '       '       • 

If,  for  reaaona  of  state,  the  ports  of  a  nation  generally,  or  any  partionlar  ports  be 
closed  ngainst  vessela  of  war  generally,  or  the  vessel  a  of  wnr  of  any  particular  nation, 
notice  i»  uaiially  given  of  auch  detennniation.  If  tliere  he  no  proliibitioii,  the  ports  of 
a  friendly  nntioa  are  considered  as  open  to  the  public  ships  of  all  powers  with  whom 
it  is  at  peace,  and  they  are  aupposed  to  enter  Biich  ports,  and  to  reniaiu  in  theni,  wliile 
allowed  t^remain,  under  the  yroto!lMJ«q/'(ftejjm;eMHiifHt(i/  tkepiaee.        *        »        • 

But  in  all  reapects  different  is  the  aitnation  of  a  pnblio  armed  aliip.  She  constitutes 
a  part  of  the  military  force  of  her  nation  ;  acts  under  the  immediate  and  direct  com- 
niaiid  of  the  aovereign ;  is  employed  by  liim  in  national  objects.  He  lias  ninny  aud 
powuifnl  motives  for  preventing  those  objects  iroin  being  defeated  by  the  iuterfrrencB 
of  aforaign  state.  Sucli  interference  cannot  take  place  without  affecting  his  power  and 
bia  dignity.     The  implied  license,  therefore,  under  which  such  vessel  en(i;rs  a  friendlsr  > 

port,  may  reason ahly  be   construed,  and  it  seems  to  tlit- court  ought  to  bu  coiiatri4'd,OQQ|p 
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witliiii  whose  territory  she 

No  doubt  the  effect  to  be  giveu  to  the  commission  of  a  belligerent 
con.mi<«M  „f  government  must  depend  on  its  power  to  aet  as  a  govern- 
"■""  '""'•"'"'■  ment  And  1  repeat  wliat  I  have  before  endeavored  to  make 
good :  namely,  that  where  an  integral  portion  of  a  natioji  separates 
itself  from  the  parent  state,  and  establishes  a  Ae  facto  government  of 
its  own,  excluding  the  former  government  from  all  power  and  control, 
and  thereupon  a  civil  war  ensues,  a  neutral  nation  is  fully  justified  in 
recognizing  the  government  Ae  facto  as  a  belligerent,  though  it  has  not 
as  yet  acknowledged  it  as  a  nation ;  and  that  from  tiie  time  of  the  ac- 
knowledgment of  its  belligerent  status,  the  government  defa-cto  acquires, 
in  relation  to  the  neutral,  all  the  rights  which  attach  to  the  status  of  a 
belligerent  of  an  established  nationality.  The  practice  of  nations  has 
been  uniform  on  this  point;  all  the  maritime  nations  concurred  in  ac- 
cording to  the  confederate  government  the  status  and  rights  of  a  belli- 
gerent. The  commissions  of  the  Confederate  States  must  therefore  be 
taken  to  have  been  valid,  and  to  have  had  the  same  force  and  efficacy 
as  the  commissions  of  any  recognized  government  would  have  had. 

It  has,  indeed,  been  contended  that,  in  the  particular  instance  of  the 
vessels  belonging  to  the  Confederate  States,  the  commissions  of  the  gov- 
ernment de  facto  ought  not  to  have  been  respected.  After  having  list- 
ened, with  the  utmost  attention,  to  the  argument  of  Mr.  Bvarts,  I  pro- 
test I  am  at  a  loss  to  know  why.  Setting  aside  all  the  idle  language 
that  has  been  written  and  spoken  about  "  piracy  " — as  though  the  ships 
of  eleven  great  provinces,  having  "an  organized  government,  and  carry- 
ing on  one  of  the  greatest  civil  wars  recorded  in  history,  could  be  called 
pirates — the  argument  comes  to  this :  that  a  country,  the  iudei>endent 
nationality  of  which  has  not  been  acknowledged,  and  which  has  not 
been  admitted  into  the  fraternity  of  nations,  has  no  rights  of  sove- 
reignty, and  consequently  cannot  by  its  commission  exclude  the  right  of 
the  local  sovereign  to  seize  one  of  its  vessels  of  war  if  any  infraction  of 
the  municipal  law  has  been  committed  in  respect  of  it.  But  what  is 
this,  practically,  but  to  deprive  the  recognition  of  belligerency  of  all 
the  effects  it  was  intended  to  have  ?  It  is  admitted  among  nations  that 
such  a  recognition  may  be  made  by  a  neutral  state.  Its  purpose  is  to 
invest  the  de  facto  government  with  the  character  of  a  belligerent  power, 
for  the  common  benefit  of  both  belligerent  and  neutral,  witliout  any 
recognition  of  independence  or  sovereignty.  The  reuognitiou  would 
plainly  be  idle  if  it  did  not  caiTy  with  it  one  of  the  most  important 
rights  incidental  to  a  belligerent  government,  that  of  commissioning  and 
employing  vessels  of  war,  and  of  having  those  vessels,  when  sniling 
under  its  flag,  and  armed  with  its  commissions,  Invested  with  the  privi- 
leges conce-ded  to  ships  of  war,  and  therefore  exempted  from  the  juris- 
diction of  any  neutral  country  in  whose  waters  they  may  be. 

But  It  is  alleged  that,  even  assuming  the  commissions  to  have  been 
Eir™t  o  t  .1!  Ed  ^'^^"1?  these  vessels  ought  nevertheless  to  have  been  seized. 
S*™™' °'  """"'  ^'*®  ^''ffuiuent,  as  I  understand  it,  is  in  substance  this :  the 
equipping  and  sending  forth  of  a  vessel  from  neutral  terri- 
torj',  for  the  purpose  of  being  employed  in  the  eervic§  of  a  belligerent, 
is  a  violation  of  the  territorial  rights  of  tlie  neutral ;  every  violation  of 
f  he  territory  of  a  neutral  is  a  hostile  act ;  every  hostile  act  calls  upoa 
the  neutral  to  vindicate  its  rights  by  force;  therefore  Great  Britain 
ought  to  have  seized  these  vessels. 

Hauureuiii.  ^^  support  of  thls  argument  the  following  passage  is  cited 

from  Hautefeuille : 
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e  couBtrtiire  nn  bM.iment  de  guerre  pour  le  oompte  <l'itn  belli^rivtit,  ou  <le 
as  lee  stilts  nentres,  <!st  nne  violatiou  <1u  territoire.  Toiiten  lee  prises  fitites 
imcnt  <le  oette  nature  soiit  ill^gitimes,  enqnelqiiolieuqii'elleH  aient^tiSfuites. 
a.le  droit de  s'ea  eiiiparer,  niSme  deforce,  si  elleHHont  aiaeiMSea dans 
spu  portfl,  et  d'ea  r^cll^mer  la  restiitiitinti  lorsqu'elles  soDt,  cainuie  oela  nrrive  en  ^- 
ni^ral,  coadnltea  daus  les  ports  liora  de  na  jartdiction.  II  pent  ^galeiaeat  rdolamer  le 
desarmeineut  du  MHment  ilMK^^^niBnt  arm6  ant  son  terdtoire,  et  ingme  le  ddtenir  s'il 
entre  dans  qnelqne  lieu  soumia  &  aa  sonverainet^,  jnsqn'i  ce  qu'il  ait  6t6  dfisarmS.' 

After  which  the  learned  author  jroes  on  to  nse  the  following  strong 
language,  which,  however,  appears  to  express  a  view  peculiar  to  himself, 
and,  so  far  as  I  am  aware,  shared  by  no  other  writer  on  iuteruatioual 
law: 

Le  penple  nentre  ne  peiit  ui^<>1iger  I'accompliseeinetit  de  ce  devoir,  aana  s'expnaer  h  la 
juste  vengeance  de  la  nation  b,  laqiielle  cet  abandon  de  aea  droita  porterait  mi  grave 
prejudice,  sans  Ini  fburnir  nn  jnate  aiijet  de  gnerre.  On  pourrait  en  BfietVaeonaerfaveo 
raisoii,  d'ubdiqner  tes  droits  de  sa  aonverainet^,  de  son  inildpendanee,  en  favenr  de  I'uiie 
des  partiea  eu  gnerre,  au  prejudice  de  I'autre,  et  par  conadqiieut  de  nianquer  d'imparti- 
alite,  de  nidoounaltre  le  aecond  devoir  de  la  neutrality." 

If,  indeed,  by  constrneting  or  amiing  a  ship,  M.  Haiitefeuiile  means 
constructing  or  arming  for  the  immediate  purpose  of  war,  bo  as  to  con- 
stitute a  hostile  expedition  from  the  shore  of  the  neutral,  I  entirely  agree 
that  this  will  amount  to  a  violation  of  neutral  territory-.  Short  of  that, 
it  will  only  he  a  violation  of  the  local  law,  and  therefore  will  not  amount 
to  a  violation  of  territory.  This  distinction  is  all-important,  but  appears 
to  have  been  wholly  lost  sight  of. 

But  even  should  it  amount  to  a  violation  of  territory,  it  seems  mon- 
strous to  assert  that  the  neutral  is  bound  to  have  recourse  to  force,  pos- 
sibly to  become  involved  iu  war,  for  the  benefit  of  the  other  belligerent. 
It  is  to  be  observed  that  M.  Hautefeuille,  before  he  came  to  tlio  sub- 
ject of  ships,  had  been  speaking  of  the  violation  of  neutral  territory  by 
acts  of  hostility,  such  as  the  taking  of  a  ship  in  neutral  waters. 

He  could  hardly,  I  imagine,  mean  to  go  the  length  of  saying  that  the 
clandestine  equipment  of  a  ship  for  belligerent  use,  not  auioiuiting  to  a 
Itostile  expedition,  would  be  such  a  violation  of  the  rightsof  the  neutral 
as  would  justify,  much  less  neeessititte,  a  declaration  of  war. 

M.  Ortolan  discusses  the  subject  with  the  calm  judgment 
which  distinguishes  him.  ""°"°' 

It  is  true  that  his  reasoning  is  addressed  to  the  obligation  of  the  neu- 
tral state  to  insure  the  restoration  of  prizes  illegally  captured  within  its 
waters ;  but  it  is  obvious  that  the  principle  he  lays  down  applies  to  every 
violation  of  neutral  territory  by  a  belligerent : 

Uill^galiti?  des  actus  d'hoatilih!  exerc^a  dans  les  eanx  territorialeB  d'une  pniaaance 
nentre  entralne,  eomme  conseqnenee  directe,  I'ill^galitfi  dea  prises  iitites  en  dedans  des 
limiteadeceBeauK,  CeB  piises  ne  gont  pasvalablea,  soit  qu'eUesaient  dtiSfaites  par  des 
uavirea  de  guerre,  soit  qn'ellea  I'aient  ^tiS  [lat  des  coniaires.  C'eat  le  devoir  de  I'Stat 
anqnelappai-tientleciapteur  deles restitneraux premiers propridtairea;  et  meioe  c'est 
le  droit  et  ledevoirde  I'dtat  nentre  dont  le  territoire  a^te  vioMdoprouoncerlui-meme 
CBtte  Testitntion  at  la  prise  ae  troiive  amende  obex  lui. 

Tontefoia  la  nn]lit4  des  prises  ainsi  faitean'est  pas  tellemeut  absolne  qu'elle  puiaae 
6tre  iuvoqnde,  et  qne  I'fitat  dn  oapteur  doive  la  prononoer  mSine  eu  Tabaence  de  toute 
reclamation  de  la  part  de  I'^lat  neutre  dont  on  pr<itend  que  les  droits  ont  dtd  mdcon- 
nns,  "  C'est  nne  r&gle  teobiiique  des  coura  de  pnsea,"  dit  h  ce  stijet  M.  Wheaton,  "  de 
lie  reatituer  lenr  propriety  aux  nfclainantaparticuliera,  eueaspaieil.qiiosurladeinande 
dn  gouveruenieiit  nentre  dont  le  territoire  a  dte  aiuBl  vioM.  Cettc  regie  eat  foud^o  snr 
le  piincipe  que  I'iStat  nentre  seula^tdbless^  dans  aes  droits  par  nne  telle  coptna^  et 
qne  le  rftilaiuant  ennemi  n'a  pas  le  droit  de  paniitre  ponr  entralner  la  noo-validitfi  de 

Noiis  adhdrons  oompldtement  i  cette  dootriueetiloettejuriaprndenco  pratique.  Elle 
coucorde  purraitemeni  avec  oe  quenous  aroos  dit  oi-desaus  des  cas  oil,  jlmison  dea  circou- 
ataucea  et  de  I'Stat  des  ofltes,  lea  actes  d'hostilitd  penvent  etre  esous^,  liieu  qa'ayaut  eu 
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lien  dananne  merlittornleneutre.  Elleest  mfimeiti'lispenSiiljledaiialesyBtfimetletoiiB 
ceux  qaladmettent,  comme  iiuub,  cette  possibility  d'escnse.  Piiisqne  la  nnliit^  ilea 
piisesainsi  fait«s  n'a  rien  d'absolu,  qu'elle  eat  subordoutife  aiis  rdclnnintioiiB  de  I'utlit 
neutre,  Is  fait  eat  remis  il  I'appr^ciation  decet^tat.  C'est  illui&  jngers'il  y  a  en,  oiis'il 
n'y  a  pas  en, vdritalilementatteinte portrait  gasDuveraiuetti;  s'ildoit&BaproprediKiiiti! 
et  anx  obligations  d'iai partiality  qnelniimpoBesaqiialit^de  aeatre,  der^clnniercuDtre 
eette  atteiute  et  de  demander  que  lea  consi^qneiicea  eu  soient  aimnJ^es  ou  rfiparfiea ;  on. 
bien  s'il  pent  garderle silence  etn'Slever  ancnne  reclamation,  S'il  reclame,  et  que  ses 
plaiDtes  aoient  foiidi^ea,  le  gnuveTUBment  dn  capteur  doit  anuiiler  la  prise  ainai  taite  uii 
m^pria  d'noe  aouveroinotfi  neutre;  s'iluer^olanie  pas  nnl  n'eat  ndniia  iV  la  faire  ponrlui 
et  le  gonvernement  du  capteur  n'a  paa  Jl  teoir  compte  de  pareilles  objeotlona.' 

But  it  is  said  that — iiiiiepeiideiitly  of  any  violation  of  territory-  in  the 
D  .  ofKii  ibr  ^^"^^  **'  interuatioual  relations — because  the  vessel  wns 
bTH^if^f^a^iBi  equipped  and  armed  in  defiance,  or  in  fraud,  of  the  muni- 
""■  cipallaw  of  Great  Britain,  it  was  incumbent  on  the  British 

autborities  to  seize  her  when  she  next  entered  a  British  port-.  In  this  con- 
tention there  appears  to  be — I  say  itwith  all  possible  respect — consider- 
able confusion  of  ideas,  and  a  losing  sight  of  elementary  principles.  I 
agree  with  M.  Staempfli  that,  these  vessels  baving  been  ordered  by 
agents  of  the  confederate  government,  it  is  the  same  tiling  as  though  they 
bad  been  ordered  by  that  government  itself;  and  that  there  was,  con- 
sequently, in  respect  of  tbeni,  a  violation  of  the  municipal  law  of  Great 
Britain  by  the  confederate  government  itself.  But  it  is  a  greatmistake 
to  suppose  that  a  breach  of  the  municipal  law  of  a  neutral  country, 
though  relating  to  neutrality,  becomes  a  violation  of  the  territorial  rights 
of  the  neutral,  because  committed  by  a  belligerent  power.  The  charac- 
ter of  the  offender  does  not  change  or  affect  the  character  or  quality  of 
the  offense.  Nothing  short  of  a  breach  of  neutrality,  according  to  inter- 
national law,  can  juatity  a  resort  to  forcible  measures  on  the  part  of  the 
neutral  as  tor  a  violation  of  his  neutral  rights. 

Now,  the  equipment  of  the  Florida  in  England  for  the  service  of  the 
confederates  constituted  no  violation  of  neutrality  by  international  law, 
the  vessel  not  having  been  armed,  or  sent  out  for  the  present  purpose 
of  war.  On  her  way  to  Nassau  she  would  have  been  subject  to  seizure 
as  contraband  of  war;  but  that  is  all.  In  like  manner,  though  the 
arming  of  the  vessel  at  the  desert  island  of  Green  Cay  may  have  been, 
strictly  speaking^  a  violation  of  British  law,  yet,  there  being  no  present 
purpose  of  war,  it  was  no  violation  of  neutral  territory  within  the  rules 
of  international  law.  It  was,  at  the  utmost,  a  breach  of  the  law  of 
Great  Britain.  And  here  the  distinction  should  be  kept  in  view  to  which 
I  have  already  referred,  and  which  seems  to  me  to  have  altogether  been 
lost  sight  of,  namely,  that  a  breach  of  the  municipal  law,  though  it  may 
be  of  a  law  relating  to  nentrality,  does  not  constitute  a  breach  of  neu- 
trality as  between  nations.  That  which,  if  done  by  a  subject,  would 
simply  amount  to  a  breach  of  his  own  law,  does  not  become  a  violation 
of  neutrality  because  done  by  a  foreigner.  Xorisit  the  more  so  because 
done  by  a  belligerent  government,  or  the  agent  of  sucb  government. 
Let  such  a  government  send  agents  to  purchase  ships  equipped  and 
ready  for  war,  not  with  any  immediate  purpose  of  using  them  as  ships 
of  war  on  leaving  port,  bat  that  they  may  be  conveyed  to  its  own 
country,  to  be  eventually  used  for  war,  if  such  an  act  is  an  offense 
by  local  law,  it  will  still  be  an  offense  against  thelocallawalone.  How, 
^hen,  can  it  be  said  that  for  a  violation  of  municipal  law  alone  a  neu- 
tral can  seize  a  vessel,  in  respect  of  which  that  latt  alone  has  been  vio- 
lated, when  it  has  become  the  property  of  the  government  of  another 
state  f  No  principal  of  the  law  of  nations  is  more  firmly  settled  or  uni- 
versally acknowledged  than  that  an  independent  sovereign  or  govern- 
' "  Ktgles  iutuniatiuuales  et  diplomatic  dc  la 
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ment — aucl,  for  this  purpose,  tbe  government  of  a  stfite,  as  yet  acknowl- 
tflged  only  as  a  belligerent,  must  be  taken  to  be  an  independent  gov- 
ernment—"is  not  amenable  to  the  municipal  law  of  another  country. 
All  rights,  all  obligationa,  all  dnties,  all  liabilities,  as  between  sovereign 
and  sovereign,  stale  and  state,  government  and  government,  depend 
wholly  and  solely  either  on  express  convention  or  on  the  principles  aud 
rules  of  the  common  law  of  nations.  How,  then,  in  the  matter  of  an 
infraction  of  the  municipal  law  only,  could  a  neutral  state  have  recourse, 
as  against  a  belligerent  government,  to  the  powers  which  that  law  gave 
it  against  its  own  subjects  alone  ? 

But  assuming  even  that  a  neutral  state  would  be  entitled  to  seize  a  ves- 
sel, though  armed  with  a  commission  from  a  belligereutpower,  by  reason 
of  some  oifense  committed  against  its  neutrality,  as  a  reparation  for  a 
wrong  done  against  itself,  how  can  it  possibly  be  asserted  thatitis  under 
any  obligation  to  do  so !  It  may  be  said  that  a  nation  is  bound  to  maintain 
its  own  sovereignty,  to  vindicate  its  honor,  to  maintain  the  inviolability  of 
its  territory ;  and,  morally  speaking,  this  may  be  true ;  but,  I  ash,  what 
law  is  there  which  makes  it  obligatory  on  it  to  do  this?  A  state,  like 
an  individual,  may  omit  to  insist  on  its  rights,  among  others  on  its  right 
of  reparation  for  wrong  done  t-o  it — unusqtmque  potest  renuntiarajuH  pro 
He  eonsiituto.  I  caunot  admit  the  argument  that  it  is  less  free  to  do  so, 
because  it  is  to  the  interest  of  a  belligerent  that  it  should  resent  a 
wrong  by  force,  and  so  inflict  damage  on  his  adversary.  To  ask  for 
apology  or  reparation  is  one  thing;  but  to  seize  the  ship  of  another 
scale,  is  neither  more  nor  less  than  a  step  towards  war.  It  is  an  act 
which  no  powerful  state  would  submit  to;  which  would  lead  to  reprisals, 
id  all  probability  to  war.  It.is,  therefore,  one  which  no  powerful  state 
should  have  recourse  to  as  against  a  weak  one.  Again,  the  neutral 
state  may  be  a  weak  one — the  wrong-doing  belligerent  a  powerful  one. 
The  neutral  may  have  the  strongest  motiree  for  remaining  at  peace.  la 
it  to  be  said  that,  in  spite  of  all  such  considerations,  the  neutral,  who 
would  not  have  recourse  to  forcible  measures  so  far  as  his  own  interests 
are  concerned,  is  nevertheless  bound  to  do  so,  no  matter  what  may  be  the 
consequences,  because  the  other  belligerent  has  a  right  to  insist  on  it! 
Yet  this  is  what  1  understand  onr  honorable  president  to  maintain.  I 
cannot,  for  my  part,  concur  in  such  a  view.  "What  would  be  said  if  a 
state,  the  neutrality  of  which  is  secured  by  international  arrangements, 
such  for  instance  as  Belgium,  were  to  find  itself  in  su(!h  a  position  i 
Would  it  be  bound  to  have  recourse  to  force  because  a  belligerent  had 
had  a  vessel  of  war  constrncted  in  one  of  its  ports  without  its 
knowledge.  I  csmnot  think  so.  I  adopt  the  conclusion  of  M.  Ortolan. 
The  question  whether  a  breach  of  its  neutral  rights  shall  be  resented 
or  not  is  matter  tor  the  neutral  state  to  determine.  "  C'est  ii  Ini  ^  juger 
s'il  y  a  eu,  ou  s'il  n'y  a  pas  eu,  v6ritablement  atteiute  portde  Jl  sa  souve- 
raiiiet^ ;  s'il  doit  i  sa  propre  dignitfi  et  anx  obligations  d'impartialit6  que 
lai  impose  sa  qualite  de neu tre, de  reclamer  oontre  cette  atteinte  et de  de- 
mander  que  les  consequences  en  soient  anuul6es  ou  rfipareea;  ou  bieu 
s'il  veut  garder  le  silence  et  n'elever  aucune  reclamation." 

So  doubt  a  neutral  state  may,  and  in  some  instances  ought— as,  for 
instance,  in  such  a  flagrant  case  as  the  capture  of  the  Florida  by  the 
"Waehusett  in  the  port  of  Bahia — to  insist  on  redress.  If  the  Florida 
had  not  sunk  in  the  meantime,  Brazil  would  have  had  a  right  to  insist 
on  her  being  set  at  liberty.  But  what  if  the  Florida  had  not  fortu- 
nately sunk,  and  the  United  States  had  refused  to  release  her  on  the  de- 
mand of  Brazil?  Though  the  latter  might,  if  so  minded,  have  made 
'  i,  or  gone  to  war  in  vindication  of  her  own  rights,  will  any  oye 
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say  tbat  Brazil  must  uecessarily,  and  as  matter  of  obligatioD  to  the 
confederate  government,  have  gone  to  war  with  the  United  States? 
Surely  it  is  for  a  nation  whose  neutrality  haa  been  infringed  to  jndge 
for  itself  whether  it  will  or  will  not  resent  it/  In  some  cases,  as  where 
the  disimrity  of  force  is  very  great,  it  might  not  thini;  it  politic  to  do 
so.  In  others,  where  the  degree  of  offense  is'  comparatively  slight,  it 
might  not  be  thought  worth  while  to  follow  the  matter  np.  In  the 
present  instance,  Great  Britain  having  no  diplomatic  relations  with  the 
contfederate  government,  had  no  opportunity  of  remonstrating.  _  Tliis  is 
an  inconvenience  which  necessarily  accompanies  the  recognition  of  bel- 
ligerency without  that  of  sovereiguty,  though  the  incoiivenience  is 
counterbalanced  by  other  weighty  considerations.  Being  thus  unable 
to  remonstrate,  will  it  be  said  that  Great  Britain  ought  to  have  thrown 
the  weight  of  ber  arms  into  the  contest  going  on  between  the  Con  federate 
States  and  their  more  powerful  opponent,  because  these  vessels  had  man- 
aged to  get  away  from  her  shores!  especially  when  tliere  was  very  great 
doubt  whether,  in  respect  of  vessels  armed  out  of  British  jurisdiction, 
any  offense  had  been  committed  against  international  law.  Would  the 
world's  opinion  have  sanctioned  such  a  proceetliug?  At  all  events, 
would  not  public  opinion  have  reprobated  the  seizure  of  these  vessels 
as  an  act  of  unpanlonable  perfidy,  if  they  had  been  allowed  to  enter 
British  ports  without  notice,  a  deliberate  intention  of  seizing  tUem  hav- 
ing be«n  first  formed  ^ 

In  truth,  this  contention  on  the  part  of  the  United  States  is  entirely 
an  afterthought.  During  the  whole  course  of  tlie  war,  amid  the  nu- 
merous demands  and  reclamations  made  by  the  United  States  Govern- 
ment and  its  representatives,  it  never  occurred  to  them,  so  far  as  I  am 
aware,  to  suggest  to  Her  Majesty's  government  to  detain  these  vessels 
on  their  entering  British  ports.  The  conclusion,  then,  at  which  I  ar- 
rive is  that,  even  if  Great  Britain  had  a  right  by  international  law '  to 
»eize  these  vessels,  she  was  not  bound  to  do  so,  and  in  common  honor 
could  not  have  done  so  without  giving  notice  ;  that  the  United  States 
had  no  right  to  insist  on  the  seizure  of  them,  and,  at  all  events,  never 
having  attempted  to  do  so,  can  have  no  right  now  to  claim' damages  by 
reason  of  its  not  having  been  done. 

But  it  has  been  said  that,  whether  or  not  Great  Britain  had  the  right 
in.ts of  "dujin,  to  seize,  or  whether  or  not,  having  the  right,  she  was 
Iron  B^otrai  ^u.  under  any  obligation  to  exercise  it,  or  whether  or  not  she 
was  bonndto  give  notice  of  the  intention  to  do  so,  the  government 
should  have  resented  the  violation  of  its  law  by  refusing  to  the  delin- 
quent vessels  entrance  into  British  ports. 

The  answer  is,  that  the  questions,  whether  the  law  of  Great  Britain 
had  been  broken,  and  whether  the  vessels  were,  in  this  sense,  delinquent 
or  not,  were  in  each  ease  disputable  questions  of  mixed  law  and  fact, 
which  could  not  in  any  way  be  investigated  between  Great  Britain  and 
the  Confederate  States,  and  on  which  the  opinions  of  high  legal  anthori- 
ties  in  Great  Britain  were  known  to  differ.  It  was  the  right  and  duty 
of  the  British  government,  under  such  circumstances,  to  take  the  course 
which  it  deemed  most  consistent  with  the  maintenance  of  a  strictly  im- 
partial neutrality  ;  and  if,  under  the  infinence  of  tliia  motive,  it  decided 
(as  it  did)  against  attempting  to  discriminate  between  the  difttirent  ves- 
sels bearing  the  public  couiuiission  of  the  Confederate  Stiites,  it  acted  in 
the  exercise  of  its  own  proper  right,  and  violated  no  obligation  due  to 
the  other  belligerent.  The  rules  of  the  treaty  of  Washington  are  wholly 
silent  as  to  any  such  obligation,  and  the  law  of  nations  imposes  none. 

The  question  as  to  the  effect  of  a  belligerent  commission  in^he  caseof 
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ii  vessel  illegally  armed  in  a  neutral  port  came  under  the  consideration 
lit"  a.  circuit  court  of  the  United  States  in  the  case  of  the  United  States 
rx.  Peters' — a  ease  relating  to  a  ship  called  Les  Jnmeaus,  otherwise 
the  Cassias.  The  result  was  remarkable,  and  is  deserving  of  serious 
attention. 

The  vessel  in  question  was  origiimlly  a  British  cutter  engaged  in  the 
Cuinea trade.  She  was  piereed  for  twenty  guna,  butonlycar-  „„,  ^  ,h„  c„. 
riedfour  guns  in  broadside  and  two  swiveia.  Having  passed  ''"■ 
into  the  ownership  of  oue  Letnaitre,  a  Fi-euchnian,  she  came  into  Phila- 
delphia with  cargo  as  a  merchant-vessel.  Lemaitre  having  admitted 
otliers  of  his  countrymen  to  Joint  ownership,  it  was  resolved  to  iiugment 
the  ibrce  of  the  vessel  with  a  view  to  her  sale  to  the  French  government. 
then  at  war  with  England,  as  a  ship  of  war,  Tim  attempt  having  been 
prevented  bj-  the  United  States  (Government,  tlie  vessel  left  Philadel- 
pliia  iu  ballast ;  but  some  sisty  miles  down  the  river  took  in  more  gnns 
;iud  a  considerable  number  of  men.  There  was  no  doubt  that  what  was 
done  amounted  to  a  breach  of  the  neutrality  act  of  179i.  One  Gniuet, 
who  had  taken  part  in  arming  the  vessel,  was  indicted  under  that  act, 
fouiul  guittv,  and  was  sentenced  to  a  year's  imprisonment  and  a  flue  of 

-4!il)0. 

The  vessel  was  sold  to  tiie  French  government  and  duly  commissioned 
as  a  vessel  of  war.  Coming  into  Philadelphui  the  year  after,  with  a  prizi-. 
Tin  less  than  tliree  suits  arose ;  one  in  rem  for  restitution  of  the  prize  ; 
oue  in  personam  against  Davis,  tlie  offlcer  in  command  of  the  Caasius, 
for  damages  for  taking  the  prize  vessel,  neitlier  of  which  are  in  point  to 
the  present  purpose ;  in  the  third,  a  Mr.  Ketlaud  instituted  a  suit  U} 
liave  tlie  vessel  declared  forfeited.  The  act  of  1794  giving  half  the  value 
of  forfeited  vessels  to  the  informer.  Ketland  filed  his  information  for  the 
forfeiture,  as  it  is  technically  termed  qiii  tarn,  tor  the  beneilt  as  well  of  the 
treasury  as  himself,  on  tlie  ground  of  theillegal  equipment  of  the  veasi'l 
lite  year  before.  On  M.  Adet,  the  French  minister,  writing  to  complain 
of  this  procedure,  Mr.  Pickering,  then  Secretary  of  State,  replied  that 
the  executive  could  not  take  this  case,  any  more  thau  it  could  the  pre- 
ceding oue  relative  to  the  same  vessel,  from  t)ic  judiciary ;  and  that 
tlie  court  had  decided  that  it  could  not,  in  this  penal  proceeding,  ac- 
cept secnrity  for  the  Cassius  in  lieu  of  the  vessel  herself.  He  stated 
the  lui questioned  fact  that  the  Cassias  was,  the  year  before,  fully  equip- 
ped and  armed  in  the  United  States,  and  that  the  acts  done  had  been 
already  decided  (in  the  trial  of  The  United  States  rs.  Guiuet)  to  be  a 
violation  of  their  laws  of  neutrality ;  and  he  added,  that  the  French 
minister  ought  not  to  be  surprised  that  this  matter  should  become  u 
subject  of  judicial  inquiry,  and  the  effect  of  the  sub.^equeut  alleged 
transfer  to  the  French  government  a  matter  of  judicial  decision. 

The  United  States  Attorney  was  iustructed  by  the  Government  to 
intervene  in  these  suits,  and  to  suggest  for  the  consideration  of  the 
i!(>urt,  as  matter  of  defense,  the  transfer  of  the  vessel  to  the  Frent-h 
government,  and  her  having  been  commissioned  by  the  latter,  which  he 
did  in  the  form  of  a  suggestion.  In  the  suit  in  rem  agaiust  the  veasel, 
at  the  term  of  the  court  in  Airnl,  179(i,  the  Secretary  of  State,  Mr,  Piuli- 
ering,  recjuested  M.  Adet  to  furnish  the  evidence  of  the  boua-Jide  trans- 
fer to  the  French  government,  for  the  use  of  the  Uuited  States  attorney. 
M.  Adet  replied,  declining  to  furnish  proofs  to  the  judiciary  of  a  sale 
;i:id  payment,  saying  that  his  relations  were  solely  with  the  Esecutixe. 
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lie,  however,  gave  a  certificate  that  the  ves^fl  w  is  •*  FreDch  public  ship, 
ilu]j'  com  missioned,  to  ^vhieh  he  aften^aid,  on  request  of  the  attoruey, 
added  tlie  date  of  her  acquiiing  that  chancter  Mr.  Bowie,  the  United 
States  attorney,  expressed  his  tear  th it  this  certiticate  would  not  be 
accepted  as  legal  proof;  bnt  M  Adet  declined  to  fncoish  any  other,  as 
beneath  the  dignity  of  his  nation,  and  informed  the  Secretary  of  State 
that  the  French  government  had  oidered  him  to  ascertain,  in  conference 
with  the  Secretary,  the  reparation  toi  the  injuries  and  damages  from  the 
proceedings  in  the  matter  oi  this  vessel;  and  that  he  furnished  the 
certificate  as  a  courtesy  to  the  United  States  Government  and  not  for  a 
cause  in  which  the  French  government  had  any  further  interest.  In 
October  terra,  1700,  the  motion  of  the  United  States  attorney  for  a  dis- 
mist^al  of  the  proceedings  came  on  for  argutuent.  At  the  hearing, 
another  question  presented  itself  under  the  statute,  namely,  whether 
the  circuit  court  could  take  cognizance  of  informations  for  forfeiture 
under  the  act  of  1794 ;  and  the  court  dismissed  the  proceedings  on  the 
ground  that  such  a  suit  must  be  instituted  in  the  district  court,  and, 
consequently,  that  the  circuit  court  had  no  jurisdiction  iu  the  cause. 

Thus,  no  decision  was  actually  given  by  a  court  of  law  on  the  im- 
portant question,  how  fiir  the  commission  of  a  belligerent  power  would 
be  a  bar  to  the  seizure  of  a  vessel  illegally  equipped  or  armed  in  the 
port  of  a  neutral.  But,  on  the  other  hand,  the  intervention  of  the  Gov- 
ernment, through  its  chief  legal  officer,  with  a  suggestion  to  the  court 
ill  which  the  suit  was  pending,  that  such  a  commission  afforded  a  sutfi- 
cieut  defense,  shows,  beyond  all  jKissibility  of  doubt,  that  the  United 
States  Government  considered  the  question  as  one  which  It  ought  to 
raise  iu  favor  of  the  belligereut  who  had  acquired  property  in  the  ves- 
sel, and  had  commissioned  it,  notwithstanding  that  there  had  been  a 
llagraiit  violation  of  its  own  neutrality  and  of  its  own  law ;  and,  what 
is  of  still  greater  importance,  that  the  United  States  Government  would 
not  itself  seize,  or  be  party  to  the  seizure  and  condemnation  of  a  vessel 
under  such  circumstances,  but,  on  the  conti'ary,  did  its  liest  to  oppose 
it.  With  what  pretense  of  reason  or  justice,  then,  can  It  be  said  that 
Great  Britain  was  bound  to  do,  for  the  benefit  of  the  United  States,  in 
the  case  of  the  F'lorida,  what  the  American  Government  not  only  refused 
to  do,  but  opposed  being  done,  under  precisely  the  same  circumstances  t 
I  proceed  to  the  consideration  of  another  subject  which  arises,  in  the 

J--,,, .,! brtiiwr,-ni  flf'^t  instance,  with  respect  to  the  Florida,  but  which  applies 
'I'lM"  "n^ilri™""'-  equally  to  the  whole  series  of  vessels  with  which  we  have 
,,„Mii.m  tg  deal,  namely,  that  of  the  entry  and  stay  of  belligerent 

■    sliips  of  war  in  the  ports  aud  waters  of  a  neutral,  and  of  the  supplies 
which  may  be  there  aftorded  to  them. 

There  are  certain  points  on  which  all  writers  are  uiiaiiiraoos,  and,  as 
I  had  till  now  imagined,  all  nations  agreed. 
A  sovereign  has  absolute  dominion  in  and  over  his  own  ports  and 

l^™,^  oi  ..uirai  waters.  He  can  permit  the  entrance  into  them  to  the  ships 
.,.yc„.-,g,L  Q^  other  nations,  or  refuse  it;  lie  can  grant  it  to  some,  can 

deny  it  to  others ;  he  can  subject  it  to  such  restrictions,  conditions,  or 
i-egulations  as  he  pleases.  But,  by  the  universal  comity  of  nutions,  in 
the  absence  of  such  restrictions  or  prohibition,  the  porN  iiiid  uati-rw  of 
every  nation  are  open  to  all  comers.  Ships  can  freely  cnti'i',  aud  freciy 
stay;  can  have  necessary  repairs  done ;  can  obtain  snpplies  of  evviy 
kind,  and  in  unlimited  quantity ;  and  though  their  crews,  when  on 
shore,  are  subject  to  the  local  jurisdiction,  ships  of  war  are  considered 
as  forming  part  of  the  territory  of  the  country  to  which  they  belong. 


iequeutly,  as  exempt  fiom  local  jurisdiction;  and. 


suve  as  re- 
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gards  sanitary  or  otlier,  port  regulations,  as  protected  by  the  flag  iiDder 
which  they  sail  from  all  interference  on  the  part  of  the  local  authority. 

Sacb  is  the  state  of  things  whjle  the  world  ia  at  peace.  But  if  a  war 
arises  between  any  two  countries,  a  considerable  modification,  no  doubt, 
of  the  rights  both  of  sovereigns  who  remain  neutral  and  of  those  en- 
gaged in  the  war,  immediately  arises. 

While  the  neutral  sovereign  has  the  undoubted  right  of  imposing  any 
restrictions  or  conditions  he  pleases,  in  respect  of  jiny  of  the  foregoing 
particulars,  on  the  ships  of  war  of  either  belligerent,  yet,  if  he  exercises 
that  right,  the  equality  which  is  essential  to  neutrality  requires  that  he 
shall  impose  them  equally  on  both,  and  enforce  thern  equally  against 
both.  On  the  other  hand,  by  the  universal  accord  of  nations,  the  bel- 
ligerent is  bound  to  respect  the  inviolability  of  neutral  waters,  and 
therefore  cannot  attack  his  enemy  within  them,  or  make  them  the  base 
of  hostile  operations.  He  is  subject  also  to  restraint  in  three  other  im- 
portant pai'ticulars :  he  cannot  recruit  his  crew  from  the  neutral  i)ort ; 
he  cannot  take  advanta^  of  the  opportunity  alforde<t  him  of  having 
repairs  done  to  augment  in  any  respect  the  warlike  force  of  his  vessel ; 
he  cannot  purchase  on  the  neutral  territory  arms  or  munitions  of  war 
for  the  use  of  it.  These  restrictions  are  imposed  by  the  law  of  nations, 
independently  of  any  regulations  of  the  local  sovereign.  Besides  this, 
the  belligerent  is  bound  to  conform  to  the  regulations  made  by  the  hit- 
ter with  i-eferenee  to  the  exercise  of  the  liberty  accorded  to  him  ;  but 
subject  to  these  conditions,  a  belligerent  vessel  has  the  right  of  asylum, 
that  is,  of  refuge  from  storm  and  hostile  pursuit ;  has  lilaerty  of  entry 
and  of  stay ;  that  of  having  the  repairs  done  which  are  necessary  to  en- 
able it  to  keep  the  sea  in  safety;  and  that  of  obtaining  whatever  is 
necessary  for  the  purpose  of  navigation,  as  well  as  suitplies  for  the  sub- 
sistence of  the  crew. 

Andjbeitremembei-ed — I  fear  it  has  not  always  been  borne  in  mind — 
the  liberty  thus  afforded  is  not  by  the  general  law  subjected  to  any  limita- 
tions as  regards  length  of  st^iy,  quantity  of  supply,  or  condition  as  to 
the  i'uture  proceedings  of  the  vessel. 

The  case  of  the  United  States  seeks,  indeed,  to  put  further  limits  on 
the  liberty  thus  conceded  to  belligerent  ships.  It  would  i.,„-,,.„„,,,.i,i 
prohibit  "successive  supplies  to  the  same  vessel;"  would  "•"'"••■■''--'- 
limit  repairs  to  be  done  to  a  beliigei-ent  vessel  tosucliasare  "absolutely 
necessary  to  gain  tiie  nearest  of  its  own  porta ;"  would  make  the  per- 
mission afforded  to  a  vessel  to  take  what  it  calls  "an  ex<!essive  supply 
of  coal"  a  failure  in  the  performance  of  the  duty  of  the  neutral. 

Such  restrictions,  though  they  maybe  created  by  the  will  of  tlie  local 
sovereign,  have,  however,  uo  existence  by  inte.-uational  law.  Tlii'v  iive 
unknown  to  it.  So  authority  is  adduced  in  support  of  them,  nor  (-;iii 
any  he  found.  No  writer  on  iuternational  law,  in  speaking  of  the  gene- 
lal  liberty  of  belligerent  vessels  to  have  repairs  done  or  to  obtain  sup- 
l)lies,  speaks  of  any  such  restriction  as  existing  independently  of  local 
regulations.    The  anthorities  aie  conclusive  to  the  contrary. 

Two  leading  authors  are  express  on  the  point.  M.  Ortolan  wrifes 
thus; 

M.  Hautel'enille  says : 
blitinionts  (les  belUgoveuts,  qua  Itiir  UQtrfio 
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|inr  le  iiianiine  de  vivrea  on  par  touto  autre  cause,  ni^iiie  par  la  pimrsnite  da  I'enneini, 
Li-s  vaisstaax  ajlniis  penveiit  aclieter  les  vivres  qui  lenr  aout  nScessaires,  r^parer  Ifs 
itvaries  fhites,  aoit  par  lea  acciileiits  de  nier,  soil  par  le  combat,  soigner  leora  malades 
oil  lenrs  bleHa&,_pMie  sortie  Ubn-meut  poiir  aller  Ihrer  deiiotinaiix  combats.' 

Willie  restmiDts  may  be,  and  often  have  been,  imposed  byneiitial 
sovereigns  in  respect  of  tlie  entry  of  belligerent  vessels  into  their  ports 
and  waters,  of  the  length  of  their  stay,  and  of  the  snppliea  to  be 
alibrded  them,  no  one  has  till  now  ever  gone  the  length  of  saying  that 
it  forms  any  part  of  the  obligations  of  the  neutral  to  make  such  regu- 
lations. 

The  greater  number  of  the  maritime  states  made  none  snch  on  the 
occasion  of  the  civil  wSr,  except  as  regards  the  reeeptiou  of  privateers, 
it  being  the  apparent  desire  of  all  nations  to  put  down  forever  this 
worst  and  most  noxious  form  of  maritime  warfare.  Some  imposed  a 
restraint  on  ships  of  war  bringing  prizes  into  their  ports,  though  mostly 
this  was  confined  to  privateers.  8pain,Fmnce,  Brazil,and  Great  Britain 
adopted  the  rule  contained  in  Her  Majesty's  instructions  of  the  Slat 
January,  1802,  of  limiting  the  stay  of  belligerent  vessels  to  twenty-four 
lionrs,  except  in  eases  of  necessity ;  Brazil  and  Great  Britain,  but' these 
alone,  that  of  limiting  the  supply  of  coal  to  the  quantity  sufficient  to 
take  the  ship  to  the  nearest  port  of  her  own  country. 

The  government  of  the  Netherlands  issued  instructions  to  the  Gov- 
ernors of  its  West  India  colonies,  limiting  the  stay  of  belligerent  vessels 
of  war  to  twice  twenty-four  hours,  but  afterward  did  away  with  such 
restrictions  on  the  occasion  of  a  complaint  made  by  the  TTnited  States. 

By  artiole  4  of  the  present  maritime  regulations  of  the  Netherlands 
it  is  provided  that — 

The  shipB  of  war  of  tbelielligereiit  parties,  provided  thej-anlmiit  to  the  iuteniationa! 
it'gnlfttions  for  their  adiiiiasioti  into  neutral  ports,  niay- remain  for  an  nulimited  time 
ill  Ddtch  harbors  and  eatnaricsa ;  tliuy  may  also  provide  thomaelveB  with  an  uuliuiited 
i|uautity  of  coal.  The  fjoverument,  liowuver,  reserves  to  itaelf  the  right,  wlionever  il  is 
tliougUl  necess-iry  for  the  preveatiou  of  ueutralitj-,  to  limit  the  diirution  of  such  stay 
ti>  twenty-four  honra. 

Italy  had  at  the  time  in  question  no  regulations  on  the  subject.  By 
the  present  Italian  Naval  Code,  (chap.  7,)  while  it  is  provided  that 
'■nothing  shall  be  furnished  to  vessels  of  war  or  to  belligerent  priva- 
teers beyond  articles  of  food  and  commodities,  and  the  actual  means  of 
repair  necessary  to  the  sustenance  of  their  crews  and  the  safety  of  their 
navigation,"  it  is  further  .provided  that  "vessels  of  war  or  belligereut 
privateers  wishing  to  fill  up  their  stores  of  coal,  cannot  be  fnmished 
with  the  same  before  twenty-tour  hours  after  their  arrival ;"  this  regula- 
tion being  to  prevent  hostile  vessels  from  leaving  together. 

Nothing  is  said  as  to  the  "navigation"  being  to  tbe  nearest  port,  ami 
"stores"  of  coal  are  spoken  of  without  limitation.  It  is  evident  that 
this  code  contemplates  no  such  restriction. 

As,  then,  the  general  law. neither  imposes  any  limit  on  the  stay  of 
a  belligerent  vessel  in  a  neutral  port,  nor  any  restriction  as  to  quantity 
in  respect  of  the  articles  of  which  it  sanctions  the  supply,  no  question 
can  aiise  as  to  the  atay  of  any  confederate  vessel  in  a  British  jiort,  or 
as  to  the  quantity  of  coal  supplied  to  it,  prior  to  tlie  Queen's  Kegula- 
tions  of  January  31,  1S02. 

After  that  date,  the  stay  of  belligerent  vessels  in  Her  Majesty's  ports 
having  been  limited,  save  under  exceptional  circnmstauces,  to  twenty- 
four  hours,  ami  the  su]>ply  of  coal  to  so  much  as  should  be  necessary  to 
take  them  to  their  nearest  port,  and  a  second  supply  within  a  period  of 
three  months  having  been  prohibited,  it  became  the  duty  of  Her  Ma 
'  Dtoita  et  devoirs  dea  nations  uetitres,  vol.  i,  p.  347.         ^-^  . 
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icsty's  officers  not  to  allow  either  of  those  limits  to  be  exceeded  ;  and  it 
beciiTije  the  duty  of  belligerents,  kuowing  that  they  were  admitted  into 
15iilish  ports  on  the  condition  of  complying  with  these  regulations, 
honestly  sind  in  good  ftiith  to  conform  to  them.  What  if  there  should 
have  been  at  any  time  an  instance  of  deviation  from  the  strict  tenor  of 
tliese  regulations  f  The  officer  offending  would,  of  course,  he  responsi- 
ble to  liis  superior.  Would  the  government  be  responsible  to  the  other 
belligerent  for  any  damage  done  by  the  vessel  ? 

In  the  first  place,  it  being  the  undoubted  right  of  the  local  sovereign 
to  impose  such  conditions  as  he  pleases  on  the  entry  of  belligerent  ves- 
sels into  his  porta,  but  the  regulations  being  directed  to  the  sovereign's 
own  officers  to  be  carried  out  by  them,  and  thus  forming  part  of  the 
municipal  law  of  the  neutral,  what  right  does  a  belligeient  acquire  to 
insist  that  the  regulations  shall  be  enforced  against  his  enemy !  Simply 
that  which  arises  from  the  duty,  always  incumbent  on  the  neutral,  as 
being  of  the  very  essence  of  neutrality,  of  entbrcing  against  the  one 
belligerent  any  rule  which  he  enforces  against  the  other.  If  both  are 
treated  alike  there  can  be  no  cause  of  complaint. 

Again,  to  constitute  an  offense  against  the  law  of  neutrality,  there 
must  be,  as  to  constitute  an  offense  against  any  law,  a  malm  animm,  a 
mens  rea — an  intention  to  contravene  the  law — here,  that  of  showing 
undue  favor  to  the  one  belligerent  to  the  disadvantage  of  the  other. 

When,  therefore,  ivny  departure  Irom  the  letter  of  a  regulation  has 
arisen  from  mistake,  as  where  a  governor  believed  that,  because  a  ves- 
sel had  suffereti  from  via  major,  as  from  storm  and  tempest,  the  case 
fi>rmed  an  exception  to  the  rule ;  or  where  he  considered  that,  because 
he  had  furnished  an  extra  supply  to  one  belligerent,  he  might,  under 
similar  circumstances,  do  the  same  for  another ;  or,  where  a  mistake 
might  be  made  as  to  t  he  precise  quantity  of  coal  uecessarj-  to  take  the 
vessel  to  the  nearest  port,  there  would,  as  it  seems  to  me,  be  no  viola- 
tion of  neutrality  for  which,  on  rational  grounds,  a  nation  could  beheld 
lesponsible. 

In  all  such  cases  of  alleged  infraction  of  neutrality,  tlie  true  question 
should  be,  not  whether  a  vessel  has  been  permitted  to  stay  in  a  port  a 
few  hours  more  or  less  than  the  precise  time  prescribed,  nor  whether 
a  few  tons,  more  or  less,  of  coal  have  been  allowed  to  be  taken,  but 
whether  there  has  been  an  honest  intention  to  carrj'  out  the  regulations 
fairly  and  impartially.  And,  in  judging  of  this,  credit  should  be  given 
to  persons  in  authority  for  honesty  of  purpose  and  a  desire  to  discharge 
their  duty  faithfully.  This  tribunal  should  take  a  larger  and 
more  generous  view  of  official  conduct  than  it  may  have  as-  *''°"'^'^ 

sumed  in  the  eyes  of  jealous  belligerents,  disappointed  that  esclnsive 
favor  was  not  shown  to  themselves,  and  irritated  because,  notwithstand- 
ing their  loud  demands  that  their  opponents  should  be  treated  as 
liirates  and  outcasts,  civilized  nations,  with  Great  Britain  at  their  head, 
took  a  more  liberal  and  eulighteued  view  of  tJie  relative  position  of  the 
liarties. 

Uudoubtetlly,  if,  after  regulations  had  been  made  by  a  neutral  sov- 
ereign  as  to  the  accommodation  and  hospitality  to  be  accorded  to  bel- 
ligerent ships  in  the  neutral  ports,  the  regulations  were  enforced  against 
the  one,  while  they  were  not  enforced  or  wei-e  relaxed  with  regard  to 
tlie  other,  there  would  be  a  breach  of  neutrality,  of  which  the  less 
favored  belligerent,  if  injury  was  thereby  occasioned  to  him,  would 
have  a  right  to  complain.  And,  in  truth,  it  is  to  this  point,  and  this 
point  alone,  and  not  to  minute  questions  of  hours  of  stay  or  tons  of  coal 
supplied,  that  the  inquiry  with  reference  to  what  has  been  called  th.e 
hospitality  afforded  to  belligerent  vessels  should  be  directed.     WhethefQQQlc 
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Her  Majesty's  regulations  were  canied  out  by  tlie  local  governors  iu 
the  difiercDt  ports  fairly  and  conscientiously,  with  an  honest  degjre  to 
discharge  tlieir  duty  in  obedience  to  tliose  regulations,  we  shall.see  as 
we  advance;  but  so  far  as  I  am  aware,  there  is  no  ground  for  saying 
that  tlie  siiips  of  tlie  United  States  were  not  admitted  into  British  ports 
as  freely,  or  were  not  supplied  with  coal  and  other  necessaries  as  liber- 
ally, as  the  ships  of  the  confederates.  One  or  two  complaints  made  by 
qnernlons  officials  dnring  the  war  will  be  noticed  by  and  by.  In  sub- 
stance they  really  come  to  nothing. 

But  a  novel  and,  to  my  mind,  most  extraordinary  proposition  is  now 
ivhwbrr  ™,im  l*"*  forward,  namely,  that  if  a  belligerent  ship  is  allowed  to 
;^r',M,vi't'r',Zi£°  take  coal,  and  then  to  go  on  its  business  as  a  ship  of  war, 

"""'"""'-    this  is  to  make  the  port  from  which  the  coal  is  procured  "  a 

base  of  uaval  operations,"  so  as  to  come  within  the  prohibition  of  the 
second  rule  of  the  treaty  of  Washington. 

We  have  here  another  instance  of  an  attempt  to  force  the  words  of  the 
treaty  to  a  meaning  which  they  were  never — at  least  so  far  as  one  of  the 
contracting  parties  is  concerned — intended  to  bear.  It  would  be  absurd 
to  suppose  that  the  British  government,  in  assenting  to  the  rule  as  laid 
down,  intended  to  admit  that  whenever  a  ship  of  war  had  taken  in  coal 
at  a  British  port  and  then  gone  to  sea  again  as  a  war-vessel,  a  liability 
tor  all  the  mischief  done  by  her  should  ensue.  Nor  can  I  believe  the 
United  States  Government  had  any  such  arrib-e  pensSe  in  framing  the 
rule;  as,  if  snch  had  been  the  case,  it  is  impossible  to  suppose  that  they 
would  not  have  distinctly  int'crmed  the  British  government  of  the  ex- 
tended application  they  proposed  to  give  to  the  rule. 

The  rule  of  international  law,  that  a  belligerent  shall  not  make  neutral 
territory  the  base  of  hostile  operations,  is  founded  on  the  piiuci|>le  that 
the  neutral  territory  is  inviolable  by  the  belligerent,  and  that  it  is  the 
duty  of  the  neutral  not  to  allow  his  territoiy  to  be  used  by  one  bellig- 
erent as  a  starting-point  for  operations  against  the  other.  This  is 
nowhere  better  explained,  as  regards  ships  of  war,  than  by  M.  Ortolan, 
in  the  tbllowing  passage : 


Le  priupipo  giSin5ral  de  I'inviolabiliti?  dn  teriitoire  netitra  exi{»e  aiissi  que  Temploi  ile 
ee  territoire  reate  franc  de  toute  lueaiire  ou  raoyen  de  guerre,  de  I'lUi  des  belligeraiits 
coiiti'e  I'antre.  C'eat  une  obligation  ponvchacvia  des  beUig^ranta  de  a'en  abstenir;  tftst 
niiasi  nn  devoir  pour  I'dtat  neutre  d'exigur  cette  abstention;  et  o'eat  aiisai  pour  liii  nn 
devoir  d'y  veillec  et  d'en  mainteuir  I'observaiion  k  reuoontreTlB  qui  que  ce  soit.  AiusL 
il  appartionl:  ii  Vantoiiti  qui  commnnde  dans  les  lieux  neutres,  o^  dos  na^'ires  bel  - 
]ig#rniits,  eoit  do  cuerte,  aoit  do  commorce,  ont  6\.6  refus,  de  prendre  des  niosures  iii'ceJi- 
Kiiires  pour  que  rasile  accord^  ne  t<mrne  pas  en  machination  hoatile  contru  Vm\  des 
belligfiranta;  pour  einp6oLcr  ap&ialement  qii'il  ue  devienne  un  lieu  d'oii  Its  liiXHiuuntH 
de  guerre  ou  lea  ooraairea  aurveillent  les  navires  enncmis  pour  leg  penrsuivre  et  lew 
coiubattre,  et  lea  oaptnrerlorsqu'tls  seront  parveims  aunielil  de  la  iner  ttsrritiuiale.  Une 
de  ces  mesnrfes  conaiate  h.  eniptcljer  la  sortie  aimnltaniSe  des  navires  api'MtL-nant  ii  des 
puissances  er '--■" ^-  " ■ 


It  must  be,  I  think,  plain  that  the  words  "  base  of  operations"  must 
be  accepted  in  their  ordinary  and  accustomed  sense,  as  tliey  have 
hitherto  been  understood,  both  in  common  parlance  and  among  author." 
who  have  written  on  international  law.  Now,  the  tenn  "base  of  war- 
like operations  "  is  a  military  term,  and  has  a  well-known  sense.  Jt 
signifies  a  local  position  which  serves  as  a  point  of  departure  and  re- 
turn in  military  operations,  and  with  which  a  constant  coimection  and 
communication  can  be'  kept  up,  and  which  may  be  fallen  back  upon 
whenever  necessary.  In  naval  warfare  it  would  mean  something 
analogous — a  port  or  water  from  which  a  fleet  or  a  ship  of  war  might 

'  Diplonintie  de  la  muv,  vol.  i,  p.  291.  ^ 
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watch  an  enemy  and  sully  forth  to  attack  him,  witli  tlie  possibility  of 
falling  ba<;k  upon  the  port  or  water  in  qnestion,  for  fresli  supplies,  or 
shelter,  or  a  renewal  of  operations. 

Tlie  meaning  to  be  aacribed  to  the  teriu  in  qaeation  as  applicable  to 
a  neutral  port  is  to  be  gathered,  as  was  so  well  pointed  oat  by  Sir  lioiin- 
deli  Palmer,  from  the  instances  given  by  the  various  writers  on  inter- 
national li#iv.  Thua  we  find  the  distinguished  author  before  referred  to 
saying,  in  addition  to  the  passage  cited  above; 

Si  des  forces  navales  belligSratiles  sont  atationii^es  daua  line  bn.ie,  dnna  un  flttnve  on 
it  I'cmboiloliare  d'nn.  fleuve,  d'liu  £tat  uentre,  il  deHsein  de  profitiir  Aa  cutbo  atiitioii 
}>i)iii'  e:cercer  Isa  droits  do  la  guerre,  lea  ciipturss  fttltea  pur  ces  lorues  iiavitles  aoiit  nussi 
illcgnles.  Aiusi,  si  un  navire  bellig^raut  laonLlM  on  croiaant  dans  les  ennx  ueiitres 
cii]rtnre,  an  inuyen  i\e  aos  embarcations,  nn  bfttitoent  qui  se  twiiive  on  rteUors  (les 
liuiitea  Ae  aes  eanx,  ce  bA.timent  n'est  pas  de  bonne  prisu,  bien  que  I'umpini  do  la  force 
'  *'  1  lieu  dans  oo  oas,  aur  le  territoiro  nontre;  n6anmoiiia  il  eat  le  ii^sultat  do 


saa^  de  ce  territoire ;  etnn  tel  naai^e  pourdea  deaai-'ins  boatilea  n'est  paapennis.' 

"  It  is  a  violation  of  a  nentral  territory,"  aaya  Clianeellor  Kent,  "  for  a  belligerenii 
sbip  to  take  iier  station  witbiu  it  iu  order  to  carry  on  liostile  expeditious  from  tbence, 
cir  to  send  lier  boats  to  capture  vessels  beyond  it.^ 
So  Heffter : 

Le  nentre  no  doit  pas  permettre  r;ue  a^s  rades  ou  ses  mers  berri tori alea  ser von t  dt' 
stationa  aiix  bAtiments  dos  puissaucoB  belligfirantos. 

Le  reapect  da  nns  mers  lerritodales  nentres  no  ae  biniepw  il  Tabstention  absolire 
de  tout  aete  d'bostilitS ;  il  H'6bend  ^galemont  aux  faita  qui  prepaceut  inimddiateinoiit 
CHS  actes.  Ainsi  line  flotte,  un  vaiaaean  de  guerre,  nn  armaCeur  ne  aaurait,  aaiia  coui- 
iiiettrenne  violation  de  territoire,  aVtablir  snr  nn  point  qneloonque  de  eette  nier,  poiti 
opiev  le  pasang  _     . _  j  — s   --  i 


Jiiridiction  n 


toq  radeali 


So  Pistoy  and  Du 

Les  belligdra  d                                                                             sa   es,  s'dtalilir  dans 

iea  niera  nontr  doiveut  noii  plus 

tester  en  cruis  m  rs                                                  in             aorfcie  ilea  porU 

None  of  th     n      n    s   h       in  n  ference  to  the 

ease  of  a  ve         wh    h  wh  's  ships,  puts 

into  a  port,  and,  aftei  obtaining  necebisarj  snpplies,  daAUi  pursues  !ier 
(ionrae. 

If  a  military  or  naval  oiEeer  were  asked  whether  a  ship  merely  put- 
ting into  a  port  to  coal,  and  then  going  to  sea  again,  possibly  on  a  par- 
ticular warlike  expedition,  but  without  any  idea  of  returning  to  or 
communicating  with  such  port,  for  the  next  three  months,  can  be  held 
to  be  using  it  as  "  a  base  of  operations,"  lie  would  certainly  laugh  at  the 
.simplicity  of  the  question. 

That  the  United  States  are  putting  this  construction  on  the  term  for 
the  first  time  is  plain  from  their  own  conduct  throughout  the  civil  war ; 
TiTilesa,  indeed,  they  are  prepared  to  acknowledge  a  perpetual  violation 
of  British  neutrality  on  their  own  pait. 

It  appears  from  the  return  sent  from  the  various  British  porta  of  the 
amount  of  coal  supplied  to  ships  of  war  of  the  United  States,^  that  these 
\essels  received  over  5,000  tons  during  the  civil  war.  It  appears  from 
the  claims  made  by  the  United  States  in  respect  of  the  eiiiployinent  of 
their  vessels  of  war  in  the  pursuit  and  capture  of  confederate  ships," 

'  DiploDiatie  de  la  mer,  vol.  i,  p.  30*2. 

'  Kent's  Comnientariea  on  International  Law,  by  Professor  Ab<l;",  p.  336. 

^Droit  international,  p.  275. 

'Prises  maritimes,  vol,  i,  p.  106. 

"  Britisli  Appendix,  vol.  v,  pp.  2^3-234. 

"United  States  Appendix,  vol.  vii,  p.  ViO. 
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that  of  tlie  foregoing  aniouut  no  less  tlmii  4,000  tons  was  had  expresslj^ 
lor  tlie  purpose  of  watching  or  pursuing  i)articnlar  8hii)8. 

The  caseof  theVanderbilt,  when  in  pursuit  of  the  Alabama,  is  astrik- 
iiiff  instance.  After  having  coaled  at  Eio,  she  proceeded  to  St.  Helena, 
there  took  in  400  tons,  (all  she  could  get,)  then  proceeded  to  Simon's 
Bay,  and  there  took  in  1,000  tona ;  she  then  went  to  the  Manritius,  and 
tlure  coaled  again.  If  the  construction  put  by  the  United  States  Govern- 
ment on  the  term  "  base  of  operations  "  is  correct,  in  every  one  of  these 
instances  there  was  a  violation  of  neutrality,  and  an  infraction  of  the 
second  and  third  niles.  Is  tliere  to  be  one  law  for  the  United  States 
and  another  for  Great  Britain  I 

But,  in  truth,  such  a  eonstrnctioji  is  altogether  unwarranted. 

It  may,  perhaps,  Le  as  well  to  notice,  as  one  instance  occurs  in  this 
niinot,B  hm.  inquiry  of  a  vessel  remaining  in  a  British  port  to  avoid  eap- 
0  ,B>  um.  ^^^  ^^  ^^  enemy,  that  the  right  of  naval  asylum  is  not  sub- 
ject, as  is  that  aftbrded  to  military  forces  oa  land,  to  any  condition  of 
disariniDg  or  dismantling  the  vessel.  Azuni  alone  proposed  to  subject 
ii  vessel  seeking  refuge  from  an  enemy  to  a  similar  condition  to  that  of 
a  military  force  on  land,  but  he  admitted  that  no  precedent  could  be 
found  for  such  !V  thing,  and  all  subsequent  writers  have  repudiiited  such 
a  notion. 

M.  Hautefeuille,  for  instance,  says : 

Le  droit  (t'aeile  maritime  (iifftre  esseutiellement  tie  ceiiii  qne  lea  neiitres  penvent  ex- 

n  faveur  des  lielligdrauta  siir  le  territoire  continental     Dins  lea  gnerres  terits- 

'une  .armiie,  fiiyaiit  ilevsmt  son  euuemi,  ^^eut  se  rSfugiei  siir  iiu  tcmtoiie 

y  est  recnOi  ^1  est  vrai ;  ellc  y  tronve  tons  lea  seconrs  dhnmauit^  Mais 
tt  dissoute,  lea  bouimes  qui  la  cumposent  sont  (l^sarmlSa  et  61oign£a  dn  theatre 
de  lii  gnerru  ;  eu  nu  mot,  on  remplit  les  dovoira  d'hnmamt^  i  l^ft-i^d  dei*  imiiiidis 
iiiais  ou  ii'accoiilepasl'naile  fl  rarinSe  pris  oouinio  corpa  Le  nentre  qui  an  lita  d  a„ir 
ainsiqne  jeviena  de  le  dive,  accneillerait  les  troupeacnnemiea  lenrfbniniiait  lea\i\ie« 
lenr  don aerait  le  temps  de  se  I'emettre  de  lenra  fatigues  de  aoiguer  lenra  maiales  t 
ieiirs  blcBsda,  et  lourpwmettraitenanite  de  tetoaruersiirle  tli^ttTedesoii5i-\tion8  imli 
tnires,  no  aerait  pas  con8id6r6  comme  neutre ;  il  manqueiait  ii  tone  lea  del  eira  de  sou 
*tat.  L'aaile  maritime,  an  contraire,  conaiate  h  reoevoir  dana  ka  ra^lt^  fernifLS,  menit 
dans  les  porta,  lea  lifltiments  dea  beliig<?rants,  que  lenr  entire  eoit  volont  lire  on  necca 
sit(!e  par  la  tempete,  par  le  mauqne  de  vivres  ou  par  toute  autie  cinae  niema  par  It 
pouranite  de  i'ennenii.  Les  vaisseaax  adinia  penvent  aeheter  lea  vnres  qmleur  soiit 
n^ceaaairea,  n^parer  les  avaries  faitea,  soit  par  les  accidents  de  mer  soit  par  le  conibit 
soigiiev  lenra  nialadca  ou  leurs  blees&, yuis  earth-  libremeut  jioio  alia  I  ri«j  dc  i  ouri  r 
combats.    lis  ue  aont  pas,  par  consi5qnent,  soumia  au  dcBaimBiueut  comme  lea  ti^onpes  le 

M.   Calvo,  in  his  recently   published  woik  on   Intermtioml    Liw 

says : 

Tons  lea  anteuvs  sont  d'accord  aur  in  difference  radicile  ^  <5tablLi  pi  tr    1  tj  1    ice     1 
auK  forces  navales  et  ceini  qui  i'est  anx  troupes  de  terre     En  eftet  1 
fiiite  on  en  ddronte  fraueliit  les  frontif^rea  d'uiie  nation  nentre  i  I 
di^Harmer,  I'interuer  et  I'filoigner  le  plus  possible  du  tliMtre  des  1 

'^  ^videmnient  pns  praticablea  a  regard  des  na^ii 

"""  ■ -eraellement  Stabli  s    '     * 


e,  elle  y  ei 


rdpareret  a  faire  soiguer  leuni  blessds,  sanf  ilre 
lenrs  besoina.^ 


r 

M.  Hautefeuille  gives  what  seems  to  me  to  he  the  true  giound  of  the 
distinction.  Galiani  and  Azuni  had  ascribed  it  to  the  peiilss  to  whii.h 
ships  and  men  are  exposed  on  the  seas. 

M,  Hautefeuille  says : 

II  y  a  done  A,  cette  difference  immense  nne  autre  eauie  qu  il  eat  itile  1  i  cli  rcliei 
Jecrois  qu'elle  est  tout  entiere  dans  laqnalitiSrecouunednbltlinent  Ilest  une  ])artie 
dn  territoire  de  aon  pays ;  pour  tout  oe  qui  uoueerne  son  gouvernement  inti5rn,  ir  :1  e^t 
tscluaivemeut  plac^  aouala  juridiotion  de  aou  aouvornin  Or  il  est  evident  qn  rlon 
s  uentrcs,  vol  i,  p  307 
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iiftr  le  d&armement,  c'est  B'immiscer  dana  le  "OTiverneineiit  iiiterieur  ilu  vaiaseim,  c'pst 
luireiin  acte  de  jnridiction  Bur  le  vaisseau ;  le  prince  nentre  n'a  pas  le  droit  de  le  faire. 
II  pent  ret'iiHer  I'asile;  il  pent  Paocmrder  senlemont  Bona  oertainea  ooiiditiona,  aveo  dea 
iiatriutioiis.  S'il  veut  raiiiplir  lea  devoirs  d'liumauit^,  arraelier  le  liiitiinent  aiis  perils 
i|ui  peuveiit  le  lueiiacer,  il  le  resoit  daua  ses  ports,  il  Ini  aecoi-de  les  aecotira  iidcesaairea 
piiUi-  le  iiiettre  en  fitat  de  reprendre  la  mer.  Tel  est,  it  mon  avis,  le  senl  motif  de  In 
ililiiJreuce  doiit  je  viena  de  parler.' 

It  is  plain,  therefore,  thatM.  Staempili  was  in  error  \Ylien,  in  speaking 
of  the  Suioter  at  Gibraltar,  he  assnmed  that  her  being  allowed  to  re- 
nijiin  in  port,  to  avoid  hostile  capture,  was  a  violation  of  neutrality. 

It  wonld  be  to  carry  the  perversion  of  language  too  far  to  contend 
that,  to  snpply  coals  to  a  belligerent  from  a  neutral  port  s„„jj„f^„,, 
was  a  use  of  the  port  for  a  "renewal  or  augmentation  of 
inilitai'y  snpplies"  within  the  meaning  of  the  rnle  of  the  treaty.  Tlie 
term  can  only  have  reference  to  munitions  of  war — things  necessary  for 
actual  battle^  as  powder,  shot,  shell,  and  the  like.  No  question  has  ever 
been  raised — no  one  has  ever  entertained  a  doubt — as  to  the  perfect  le- 
gality of  supplying  to  a  belligerent  vessel  whatever  was  necessary  to  it 
lor  the  purpose  of  navigation.  Machinery  and  coal  having  taken,  in  a 
great  measure,  the  place  of  masts  and  sails,  the  same  principle  must  of 
course  apply  to  them.  It  was  upon  this  principle  that  the  great  mari- 
time nations— Prance,  Holland,  Spain,  Brazil— acted  in  allowing  coal 
to  be  supplied  to  confederate  vessels ;  it  was  ou  this  principle  that  so 
abundant  a  supply  was  afforded  in  British  ports  to  vessels  of  the  United 
States. 

In  the  result,  then,  it  seems  to  me  beyond  all  -doubt  that  no  question 
can  arise  as  to  the  stay  of  belligerent  ships  in  British  ports  prior  to  the 
issiiingof  the  regulationsofSlst  of  January,  1862,  or  as  to  the  quantity 
of  coal  supplied  to  them  before  that  time,  so  long  as  equal  accommoda- 
tion was  afforded  to  both ;  and  that,  subsequently  to  that  period,  the 
only  question  is,  whether  these  regulations  were  honestly  and  fairly 
acted  upon  toward  both  parties !  To  that  question  I  shall  now  proceed 
to  address  myself,  with  reference,  in  the  first  instance,  to  the  Florida. 

Having  left  Mobile  on  the  l(Jth  of  January,  1863,  the  Florida  arrived 
at  Nassau  on  the  26th.    It  is  complained  in  the  Case  of  the  j,,s,^„,„ 

United  States  ^that  "her  entry  into  the  harbor,  though 
made  without  permission,  was  condoned;"  that  the  visit  lasted  thirty- 
six  hours  instead  of  twenty-four  ;  "  that  the  supplies  exceeded  largely 
what  was  immediately  necessary  for  the  subsistence  of  the  crew;"  that 
"  by  the  permission  of  the  authorities  she  took  in  coal  and  provisions  to 
last  three  months."  "  She  entered  the  port,"  it  is  said,  "  without  any 
restrictions,  and  the  ofBcers  landed  in  the  garrison-boat,  escorted  by  the 
fort  ac^jutaiit,  Lieutenant  Williams,  of  the  second  West  India  regi- 
ment." "  The  governor  made  a  feint  of  finding  fault  with  the  way  in 
which  shehad  entered,  but  ended  by  giving  her  all  the  hospitality  which 
her  commander  desired." 

In  an  intemperate  letter  from  Consul  Whiting  to  Mr.  Seward,  of  the 
26th,  he  says : 

SiH :  I  have  tLe  honor  to  inform  you  of  the  arrival  at  tliia  port  this  mornin)!;  of  the 
coutedecate  steamer  Florida,  late  tlie  noted  Oreto,  in  command  of  one  Maffitt,  nnee  a 
lieuenant  in  the  United  States  Navy,  This  pirate  ship  entered  this  port  witliont  any 
reatriGtiona,  with  the  aecesBion  enaij^n  at  the  peak  and  the  secesBion  wor-ponnnnt  at 
the  main,  and  anchored  ahreast  of  Hei  MEyeaty's  ship  Barracouta,  Maffitt  and  his  offi- 
cers landing  in  tfie  garrison-boat,  escorted  by  the  fort  adjutant,  Lieutenant  Williams, 
<jf  the  second  West  India  regiment. 

The  pir.nte  officers  proceeded  at  once  to  the  Royal  Victoria  Hotel,  to  breakfast  with 
tlie  confederate  agents  here,  and  they  were  received  with  mnoh  enthusiasm  liy  the  se- 
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L-esaion  sympnthizera,  and  a  diBjilaj-  of  Heeession  bnntiiig.  The  pirate,  ship,  sooti  nftn 
iiuchorinjf,  commenceil  coaling,  by  permission  of  the  Bovetnor;  an  evidenoe  of  the  pur- 
fatt  neutrality  which  exists  here,  where  the  United  States  steamer  Daootah  bnt  a  fe^r 
months  since  was  only  permitted  to  take  on  board  twenty  tons  of  coal  from  an  Ameri- 
can batk  olf  Hog  Island,  and  then  only  on  Captain  McKinstTy  and  niyself  p1od<;iMg 
ourselves,  in  iprtfiii;/,"  that  within  ten  days  after  leaving  this  port  she  would  uut  be 
crnising  n'ithin  live  mites  of  any  island  of  the  Bahama  government." 
Pretty  neutrality,  this,  I  must  say. 

jANTjAKTf  27,  1863,— -The  pirate  ship  is  still  at  anchor,  having  exceeded  lier  time  of 
lying  in  a  neutral  port.  Gangs  worked  all  night  taking  in  her  coal,  andshe  is  ordered 
to  sea  this  forenoon.  By  this  time,  however,  my  dispatthes  have  most  likely  renciied 
some  of  our  war-vessela,  and  I  trust  they  may  be  able  to  capture  this  fi>rnLidable 
pirate. 

At  noon  the  pirate  got  under  -way  and  stood  out  of  the  harbor,  but  oontiniieii  all 
day  coasting  upanddown  the  Hog  Islandehore,  within  two  miles  of  the  laud.  Twenty 
of  her  men  left  here  and  others  were  shipped  in  their  place.  From  one  of  the  deserters 
1  gleaned  the  following  iufomiation,  viz ; 

"  The  Oreto  left  Mobile  January  1.^,  nnder  command  of  Maflltt ;  touched  M  Havana, 
where  she  lay  twenty-four  hours ;  thence  sailed  for  Nassau,  where  she  lay  thirty-sis 
hours,  and  took  on  board  coal.  She  has  six  39-pounders,  two  9-inch  pivcft-guns,  two 
brass  12-pounders,  ample  stores,  ammunition,  and  one  hundred  and  thirty  men."' 

I  do  not  see  why  it  should  be  stated  in  the  ease  that  the  Florida  re- 
iiiaiiied  in  the  port  of  B'asaau  thirty-six  hours,  when  Mr.  Whittitig's  letter 
states  that  she  arrived  on  the  morning:  of  the  '26th  and  left  at  noon  on 
the  27tli.  In  point  of  fact  she  remained  {wenty-six  hours.  It  liehooves 
those  who  make  accusations  to  use  "  due  diligence"  to  secnre  accaraey 
in  their  facts. 

It  is  to  1)6  regretted  that  it  should  be  asserted  that  this  st-eame.r  was 
allowed  to  take  in  coal  for  three  months,  when  the  other  facts  stated  in 
the  case  show  this  to  have  been  impossible.  It  is  difflcult  to  supjtose 
that  the  consul  should  not  have  been  aware  of  the  circumstances  under 
which  Captain  Maflltt,  the  commander  of  the  Florida,  had  been  brought 
on  shore  in  tlie  garrison-boat.  It  is  to  lie  regretted  that  his  statement 
on  this  subject  should  have  been  repeated  in  the  case  of  the  United  States, 
accompanied  by  the  offensive  remarJi  that  "the  governor  math  a  feint 
of  finding  fault  with  the  mode  in  which  the  vessel  had  entered,  but  ended 
by  giving  her  alt  the  hospitalitywhichher  commander  required,''e8pecially 
after  the  full  explanation  attbrded  by  Grovemor  Bayley  at  the  time,  both 
to  Lord  Lyons  and  to  the  secretary  of  state  for  the  colonies,  which  was 
iu  due  coarse  communicated  to  the  Government  at  Washington.  It  is  the 
more  to  be  regretted  that  these  imputations  should  have  been  made;  be- 
cause it  must  have  been  known  to  those  who  make  theifl  that  a  ship  of 
war  of  the  United  States  had  shortly  before  entered  the  port  of  Jfassau 
without  permission;  that  her  commander  had,  in  like  manner,  been 
brought  on  shore  in  the  garrison-boat ;  and  that  the  entry  bad  been,  in 
like  manner,  "  condoned,"  and  the  ship  allowed  to  remain  in  the  harbor 
for  repairs.  The  conduct  of  a  British  governor  being  thus  called  in 
question,  I  think  it  right  to  call  attention  to  the  correspondence,  which 
will  speak  for  itself, 

Mr.  Waiting's  letter  having  been  brought  to  the  notice  of  Lord  Lyons, 
and  his  lordship  having  applied  to  Governor  Bayley  for  an  explanation, 
the  latter,  iu  a  letter  of  the  11th  of  Maich,  ISbS,  leplies  as  follows: 

GOVKRN'MENT   HOOSB, 

Vaasatt,  Bakamaa,  March  11,  1661). 
My  Loud  :  I  have  the  honor  to  acknowledge  your  lordship's  dispatch  inclosing  a 
complaint  from  the  United  States  consul  at  this  port  to  Mr  Seward,  tlie  Secretary  of 
Stale,  respecting  undue  advantages  alleged  to  hue  been  given   to  the  confederate 
steamer  Florida  in  this  harbor. 
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III  reply,  I  Ijeg  leave  to  state  that  uo  UDdue  advantages  were  acoordeil  to  tlienoridn. 
f^liB  arrived  in  our  Imrbor,  baving  steamed  over  tlie  bar  witlioiit  a  pilot,  ewly  in  tlie 
iiioniingof  theSOth  of  January.  I  was  uot  aware  of  it  till  8  or9  o'clock  a.  ni.  About 
tliat  honr»Captain  Maffltt  called  (I  think  in  company  witli  the  fort  adjutant)  to  explain 
tltiit  he  was  ignorant  of  my  pruclaraation  roqniring  that  permisaionsliould  be  formally 
it»ked  hefore  any  man-of-war  belonging  to  either  of  the  two  belligerentH  oould  enter 
the  harbot.  I  did  not  see  him  ;  but  in  a  very  short  time  I  received  a  letter  from  lllm, 
of  wbtch  I  transudt  your  lordship  a  copy,  along  with  the  copy  of  the  memorandnin 
i\idorsfld  on  it  by  mynelf  beforelsent  it  to  the  colonial  secretary.  The  Florida  re- 
uiuined  in  harbor  about  twenty-six  hours,  daring  which  lime  I  ueitber  spoke  to  nor 
saw  Captain  Maffltt. 

So  far  from  any  advantage  having  been  accorded  to  tlie  Florida  whiclv  was  not  ac- 
roi-ded  tfl  United  States  vessels,  she  did  not  receive  privileges  eqnal  to  tliose  which  I 
planted  to  the  United  States gan-boat  Stars  and  Stripes.  That  vessel  entered  the  hai'- 
bor  without  permission  (which  she  asked  for  after  she  had  come  in.)  Her  commander 
then  asked  for  an  extension  of  the  permission,  which  I  also  accorded ;  and  she  re- 
mained in  harbor,  if  I  remember  rightly,  three  or  four  days  for  the  alleged  purpose  of 
undergoing  repairs. 

I  regret  that  the  Secretary  of  State  shonld  have  jpven  credence  to  the  njisrepreseiita- 
tioiis  of  a  person  of  soeli  infirm  judgment  and  excitable  teniperaweut  as  Mr.  WUitiug 
iiMs  proved  himself  to  be.' 
I  have,  &c., 

C,  J.  BAYLEY. 

Captain  Maffltt,  the  coiiimaTiiier  of  the  Florida,  baring  written  to  tlie 
governor,  saying  tliat  the  vessfl  was  iu  distress  for  want  of  coal,  and 
awliing  leave  to  enter  the  harbor  in  order  bo  obtain  a  supply,  the  follow- 
ing metnorandum  was  made  by  the  governor : 

I  grant  this  request  under  the  cirenniatanoes;  thereby  according  to  a  confederate 
steamer  the  same  privilegee  which  I  have  formerly  granted  to  Federal  steamers.  But 
t]ic  irregularity  in  delaying  to  make  this  reqnest  should  be  pointed  out,  and  the  pilot 
ealled  ou  to  explain  how  he  admitted  the  Floiida  without  my  permission.'^ 

Repeating  these  statementa  in  a  letter  to  the  secretary  of  state  for  the 
eolouies,  of  May  2,  Governor  Bayley  adds : 

I  have  no  distinct  recollection  of  the  special  reasons  which  induced  me-  to  impose 
the  restrictions  mentioned  by  the  consul  in.  the  Daeotah's  coaling ;  I  can  only  9uppi)Se 
that  I  did  this  in  consequeDce  of  the  pertinacity  with  which  Federal  vessels  about 
that  time  resorted  to  the  harbor  ou  pretense  of  coaling,  but  really  with  the  object  of 
watching  the  arrival  and  departure  of  English  merchant- vessels^  snpnosed  to  be 
treighled  with  carcoeB  for  the  southeni  ports.  Had  not  such  prohibition  been  issued, 
tlieliarhor  would  have  become  a  mere  convenience 'for  Federal  men-of-war  running  in 
and  out  to  intercept  British  shipping.  And  that  snob  conditions  as  I  thought  It  iiiy 
dnty  to  impose  were  tempered  by  a  proper  feeling  of  courtesy  and  humanity  will,  I 
flunk,  be  made  evident  by  the  accompanying  letters  fcoin  the  American  consul  on  the 
.subject  of  the  Federal  man-of-w^  the  K.  Cuylcr,  and  the  memoranda  of  my  replies 
indorsed  upon  them  by  myself. 

On  the  whole  X  am  satisfied  that  I  have  acted  with  perfect  impartiality  in  all  my 
dealings  with  Federal  and  confederate  men-of-war.  But  I  am  not  surprised  that  my 
conduct  should  have  been,  misrepresented  by  so  hot-headed  a  partisan  as  the  late  Amer- 
ican consul,  Mr.  Whiting,  whose  ingeiinityin  misconstruction  is  well  illustrated  by 
bin  I'cply  to  my  letter  of  the  99th  of  September,  of  both  of  which  papers  I  inclose 
copies,  with  the  indorsation  of  the  dranght  of  my  replies  to  his  last  ooTmanuication. 

I  think  that  these  inclosures  will  be  snfHcient  to  prove  that,  in  my  demeanor  to  the 
Federal  men-of-war,  I  have  generaUy  preserved  an  attitude  of  fairness  and  imparti- 
ality ;  and  tJiat  if  at  any  time  I  have  appeared  to  assume  an  unfriendly  or  inhospita- 
ble mien,  the  char^  can  be  fnlly  explained  and  defended  by  my  desire  to  maintain  the 
security  of  a  British  possession,  and  the  rights  of  British  subjects.^ 

It  is  not  worth  while  to  set  ont  the  inclosures,  with  the  exception  of 
the  letter  of  Lieutenant  Williams,  the  fort  adjutant,  which  tt,„  f|„„j.^  „ 
is  of  importanccj  and  is  in  these  terms :  ^'"'''"^ 

Naskau,  Sew  Provitibkck,  April  30, 186.3. 

Silt ;  In  answer  to  your  letter  of  yesterday,  requesting  me  to  state,  for  the  informa- 
tion of  his  excellency  the  governor,  whether  Captain  Maffitt,  of  the  Confederate  States 
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steiimev  Flovitln,  came  HsUoro  in  the  fiarrison-buat,  I  beg  to  observe  that,  in  the  loiiliUo 
of  luali  year,  I  received  iostractiotiBfrom  hia  BKoelleaoj-,  through  the  colouiiil  aeere- 
tncy,  that  when  I  boftrdud  any  ship  of  war  belonging  to  either  belligerent,  I  was  to 
huini  t«  the  captain  of  snoh  vessel  a  copy  of  the  proclatuatiou  regarding  neatrality, 
and  to  point  ont  the  clanse  forbidding  belli^rent  vessels  to  anchor  m  the  port  or  roaii- 
stead  of  Nasaan  withont  having  previously  obtained  the  governor's  purinissioD,  adding 
lit  tile  same  time  that,  ciroumstances  permitting,  his  excellency  would  always  be  most 
happy  to  extend  the  hospitality  of  the  port  to  anch  ua  might  rer[uire  it. 

The  first  vessel  which.  I  bad  oooaaion  to  visit  after  the  receipt  of  the  above  inatmu- 
tions,  was  the  Federal  gau-boat  Stars  and  Stripee.  I  pointed  out  to  the  captain  the 
reiinireniontsof  the  proclamation,  but  he  said  that,  "owing  to  oertain  injuries  recei veil 
liy  bis  machinery,  and  the  ronghness  of  the  weather,  he  mnst  anchor  at  once,  or  his 
sliip  would  go  on  shore."  I  therefore  sng^eated  to  liira  the  propriety  of  coniitiff  ashore 
with  lue,  and  proceeding  to  Government  Honse  to  explain  personally  to  hi^  excellency 
the  ueccBsitiea  of  his  position.  He  landed  in  the  garrison-boat,  and  went  with  me  to 
tiie  governor. 

A  short  time  after  this  the  Confederat'e  States  steamer  Florida  ran  into  the  port  at 
i1;iybceak,  and  oast  anchor  before  I  was  able  to  board  her.  I  gave  a  copy  of  the  procln^ 
— .: —  to  Captain  Mafdtt,  who  stated  his  entire  ignorance  of  any  snch  restrictions,  and 


expressed  bis  regret  for  having  unwittiniriy  violated  the  regnlations  of  the  port,  and 
also  aske<l  me  what  course  he  had  better  follow.  I  told  him  that  he  hod  better  come 
ashore  in  my  boat,  and  go  witb  me  to  the  governor,  explain  matters,  and  obtain  the 
necessary  permission  to  remain.  He  therefore,  like  the  captain  of  the  Stars  and 
Stripes,  landed  la  the  government  boat,  and  proceeded  with  me  to  hia  excellency  the 
governor. 

Trusting  that  his  excellency  will  consider  the  above  explanation  suSicient  for  the 
piirpoae  for  which  he  may  require  it,  I  have,  &c., 

(Signed)  S.  W.  WILLIAMS, 

Lieiiteaant  2d  Weet  Jiidiaii  Eegimmit,  FuH  Adjataat.^ 

The  tribunal  must  judge  for  itself  liow  far,  after  these  explanations, 
TTbich  were  communicated  to  the  United  States  Government,  and  the 
fact  tbat  precisely  the  same  circnmstaoces  had  pre^'ionsly  occurred  with 
a  Federal  vessel— unless,  indeed,  the  word  of  a  British  governor  or  of  a 
British  officer  is  to  be  disereditfld  or  set  aside  hy  an  offensive  sneer — 
tlie  color  attempted  to  he  given  to  this  transaction  in  the  case  of  the 
United  States  ia  just  or  ri^ht.  I  pass  on  to  what  is  of  greater  relevancy 
to  the  present  inquiry,  namely,  the  quantity  of  coal  taken  by  the  Florida 
on  this  occasion. 

It  is  stated  in  the  American  Case*  that  the  Florida  at  the  time  in 
question  "received  a  three  months'  supply."  A  moment's  reflection 
would  have  sufficed  to  satisfy  those  who  make  this  rash  assertion  that, 
upon  their  own  data,  it  must  necessarily  be  incorrect.  The  only  evi- 
dence adduced  in  support  of  it  is  a  loose  statement  from  the  Liverpool 
Journal  of  Commerce  of  the  27th  February,  1803,  in  which,  after  say- 
ing that  the  Florida  had  arrived  at  Nassau  on  the  30th  January,  (instead 
of  the  26th,)  it  is  said,  by  some  one  writing  on  this  side  of  the  Atlantic, 
that  she  left  on  the  evening  of  the  31st  (Instead  of  the  27th)  "fully  sup- 
plied," it  is  not  said  with  what,  "for  a  three  months' cruise.'"  To  which 
must  be  added  a  passage  from  an  anonymous  journal  afterwards  tonnd 
on  board  the  Florida,  in  which  it  is  said,  under  the  date  of  January 
2B,  "We  took  on  board  coal  and  provisions  to  last  us  several  months."^ 
But  when  we  come  to  the  only  evidence  worthy  of  a  moment's  consider- 
ation, namely,  the  deposition  furnished  to  Mr.  Whiting  by  John  Dem- 
eritt,  who  assisted  to  put  the  coal  on  board,  the  quantity  is  n'duced  to 
180  tons,  "I  suppose,"  he  says,  "she  had  on  board  over  180  tons  that 
we  put  there;  she  did  not  have  less  than  that  quantity."'  Yet  even 
this  must  have  been  an  exaggeration.    According  to  tlie  rei)ort  of  the 
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JSritisli  officera,  who  afterwards  surveyed  tlie  Florida  at  Eermnda  in 
.Time,  18C4,  and  winch  will  be  set  out  hereafter,  her  capacity  for  carry- 
ing eoal  was  hinited  to  130  tons.  Demeritt,  it  is  ti'ne,  says,  "  we  placed 
s<iuie  on  deck,  and  in  every  place  that  would  hold  it; "  but  a  vessel  of 
war  would  not  be  likely  to  incumber  her  decks  with  very  much  coal ; 
nor  in  such  a  vessel  would  there  be  many  places  in  which  coal  conld  be 
stoweil,  except  those  expressly  appropriated  to  the  purpose.  Itear- 
Adniiral  Wilkes,  writing  to  Governor  Walker  at  Barbados  on  the  6th 
of  llurch  following,  says  that  the  Florida  had  ''obtained  a  full  supply 
(liil)  tons)  at  Sasaau;"!  hut  gives  no  other  authority  than  the  public 
prints.  But  even  if  Demeritt's  atjiteinent  as  to  the  quantity  having 
been  ISO  tons  could  be  taken  as  true,  it  would  fail  to  hear  out  the  asser- 
tion of  a  three  months'  supply.  For  it  is  stated  in  the  United  States 
<^;(se'''that  the  Florida  "generally  sailed  under  canvas,  and  that,  when 
using  steam  in  the  pursuit  and  cai)ture  of  vessels,  her  consumption  of 
I'oal,  as  shown  fay  her  log-book,  did  not  average  4  tons  a  day."  Sow,  at 
the  rate  of  4  tons  a  day,  a  supply  for  three  months,  or  ninety  days,  wonid 
have  amounted  to  300  tons,  i.  e.,  just  double  the  amount  which,  accord- 
ing to  Demeritt's  statement,  she  actually  took  in. 

But  the  best  pioof  of  the  im  orre(  tne^s  of  tht  "assertion  is  to  be  found 
lu  w  h  it  toUow  s  in  the  Ameiican  0  ise  ^ 

llie  ririiidn  left  tlie  port  of  IJ!«hnii  on  tlifl  fifttmooLi   iil  t'u    J'tli  of    liiiinii    l-dl 
1  \    111  iiiuUUl  of  tile  tolloniQg  moiltli  liei   coal  \iH3  _Lt  [  i     I  h    r  i    I  i     <  i 

IfliiiKu    Viliiiiial  WiikeB,  111  oommancL  of  the  Uii.rul  i         i    I  r 

liiihis   w  Hitc  to  hia  GovecQiiiBiit  tlins    "Tho  fact  ut  i  I  I 

(ll^s   i<  il   iiiikps  iiii,  lUMinis  to  lift\e   our  ipvsnls  ott    il  I  i    I  li         , 

1    H,i    .nil       >fIT   1    Mn^stx  >      <       nil     II    I  '         I  "t'tthith 


pi, 


,il  Birliicloa  and  h  1(1  til  eii  mi  Unid    ibuiit  I'lU  ton-'  ut  mil  m  \ 
hitttious  oi  Jauuirj  SI,  IHbJ 

How,  if  the  Flonda  took  with  her  from  Nassau  a  proMsion  of  coil 
snlbcient  for  three  months,  or  e%en  ISO  tons,  as  btited  bj  Dtmtiitt,  hex 
coal  could  have  been  getting  low  in  a  fortnight's  time,  even  though  she 
had  beeu  obliged  to  consume  a  greater  quantity  than  nsual,  owing  to 
bad  weather — or  ]xow  far,  having  taken  in  such  a  quantity,  she  could 
by  the  24th  of  February  have  been  able  to  take  in  100  tons  inoi-e — her 
<'apacity  being  limited  to  130  tons — it  is  for  those  who  make  these  ap- 
parently inconsistent  statements  to  exphiin.  For  my  part,  I  must  de- 
cline to  give  credit  to  them. 

We  may  then,  I  think,  safely  assume  that  the  Florida  took  away  with 
lier  from  Nassau  little  more  eoal,  if  any,  than  what  her  capacity  enabled 
her  ordinarily  to  carry.  At  the  same  time,  it  must  be  admitted  that, 
lefereuce  being  had  to  the  regulations  of  the  Slst  of  January,  this 
i]iiantity  was  in  excess  of  what  would  have  sufficed  to  take  her  to  tlie 
nearest  port  of  the  Southern  States.  But  up  to  this  time,  tliere  being, 
owing  to  the  blockade  of  the  southern  ports,  no  port  of  their  own 
country  to  which  the  confederate  cruisers  could  resort,  and  these  ves- 
sels being  consequently  compelled  to  remain  at  sea,  the  colonial  gov- 
ernors appear  to  have  relaxed  somewhat  of  the  rigor  of  the  rule;  aHne 
01  conduct,  however,  which  was  soon  after  changed  by  reason  of  what 
occurred  on  the  occasion  of  the  visit  of  this  same  vessel  to  Barbados  in 
the  ensuing  month,  to  the  facts  of  which  I  am  about  to  refer. 
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The  Florida  arrived  at  Barbados  on  tlie  34tli  of  February.  Her 
,  commander  stated'to  the  governor  that,  unless  be  was  al- 

lowed to  Lave  some  lumber  to  repair  damages  wldcli  he  bad 
suffered  in  a  recent  gale  of  wind  to  tbe  iiortbward,  aud  some  coal,  as 
everj'  bit  he  bad  had  before  bad  been  exhausted  in  tbe  same  bad  weather, 
he  could  not  go  to  sea,  and  sbonld  be  obliged  to  laud  tbe  men  and  strip 
the  sliip.  He  received  i>ermission  to  ship  00  tons  of  coal.  So  com- 
l)liiint  is  made  as  to  the  quantity  thus  allowed ;  but  it  is  alleged  that  a 
supply  of  coal  having  been  granted  within  a  month  previous,  tbe  fur- 
ther allowance  thus  accorded  was  in  oontraventiou  of  tbe  regulations 
of  January  31,  1862.  And  this,  no  doubt,  strictly  siieating,  is  true; 
and  it  is  admitted  by  Governor  Walker  tliat,  though  he  hsid  not  re- 
ceived official  information  that  the  Florida  bad  received  the  snpply  ^^ 
Nassau,  yet  tbe  fact  had  transpired  and  was  not  unljuown  to  bijn.  But 
it  appears  that  the  view  be  took  was  that  tlie  rule  laid  down  was  not 
applicable  to  a  case  of  distress,  and  the  case  was  dealt  with  by  him  as 
tlie  earlier  case  of  the  Federal  ship  San  Jacinto  had  been ;  hotli  vessels 
having  been,  to  use  Governor  Walker's  own  expression,  "  dealt  with 
specially  as  being  in  distress,"  and  therefore,  "without  reference  to  the 
circumstance  of  laving  been  in  British  ports  within  the  pre^■ious  three 
months."^ 

I  trust  we  are  not  called  uiwn  to  donbt  tlie  word  of  Governor  Walker 
that,  in  granting  liberty  to  the  Florida  to  take  in  a  fresh  supply  of  coal, 
he  believed  himself  to  be  tollowing  a  precedent  set  by  himself  in  tbe 
ease  of  the  San  Jacinto.  It  has,  however,  since  been  discovered,  tbongli 
only  as  lately  as  last  year,  by  reference  to  tbe  papers  of  the  Navy  De- 
partment of  tbe  United  States,  that  it  was  a  mistake  to  suppose  that 
the  San  Jacinto  when,  on  the  13th  of  November,  1862,  {the  occasion  to 
which  Sir  James  Walker  had  referred,)  she  took  in  a  supply  of  75  tons 
of  coal  at  Barbados,  had  had  a  supply  from  a  British  port  within  three 
months  before.*  That  the  governor  believed  she  had  done  so  must  be 
taken  as  undoubted.  He  referred  to  the  fact  at  the  time,  in  his  conver- 
sation with  Admiral  Wilkes,  as  the  precedent  wliich  he  had  followed 
witli  reference  to  the  Florida.  How  the  mistake  arose  admits  of  easy 
The  Finraij  81  solution.  It  appears  from  a  letter  of  Mr.  Bobeson  to  Mr, 
""""""'■  Secretary  Fish,  that  on  the  1st  of  November,  18C3,  the  San 

Jacinto  "  came  to  anchor  in  Grassy  Bay,  off  Bermuda,  and  there  re- 
mained till  the  "morniiig  of  the  4th,  having  been  in  port  sixty-three  hours 
twenty-seven  minutes."  It  appears  from  return  of  the  United  States 
men-of-war  that  visited  Bermuda  during  the  civil  war  (set  oat  at  page 
226  of  volume  V  of  the  Appendix  to  the  British  Case,)  that  Ihe  San 
Jacinto  and  another  United  States  ship  of  war,  the  Mohican,  enteied 
Grassy  Bay  together  on  the  1st  November,  and  that  the  latter  was 
allowed  to  i-epair  damages,  and,  as  not  being  on  a  belligerent  en'and,  to 
take  in  100  tons  of  coal.'  The  fact  of  the  two  vessels  having  pat  into 
Bermuda  togetlier,  and  of  the  one  having  coaled  djiring  their  stay,  a 
fact  which  must  have  come  to  the  governor's  knowledge,  would  easily 
account  for  any  confusion  which  might  have  arisen  as  to  which  of  tlieni 
it  was  that  had  coaled  on  that  occasion. 

Tlie  cOaling  of  tbe  Florida  at  Barbados  gave  rise  to  a  more  rigorous 
application  of  tbe  rules  contained  in  (he  regulations  of  January,  lSfi2. 

The  American  admiral,  Wilkes,  who,  as  we  know  from  his  letter  of 
tbe  26tli  of  February,  had  been  lying  in  wait  for  the  Florida  off  Marti- 


1  Eritisli  Appeiiilijc,  vol.  i,  p.  92. 

^United  States  Doiiniointa,  vol.  vi,  p.  :!45. 

"  British  Apjieuilix,  vol.  v,  p.  'X8, 


..Google 


OPIKIONS    OF    SIR   ALEXANDER   COCKBUEN.  431 

iiique,  no  sooner  heard  of  her  having  pat  into  and  coaled  at  Barbados, 
tban  lie  souglit  a  personal  explanation  from  Governor  Walker.  Tlie 
governor  explained  the  principle  on  which  he  had  acted,  and  referred  to 
the  coaling  of  the  San  Jaointo  as  a  precedent  directly  in  point.  He 
failed,  however  to  appease  the  anger  of  the  admiral,  who,  having  iv- 
turned  to  his  ship,  addressed  to  the  governor  an  ottensive  letter  of  re- 
moustrauee,  or  rather  of  reproach,  with  a  demand  of  explanation,  a  pro- 
ceeding wholly  unprecedented  and  irregular,  it  being  altogether  beyond 
the  autliority  of  an  ofBcer  of  the  United  States  INavy  to  address  a  letter 
of  remonstrance  to  the  Qneen's  representative  in  the  person  of  the 
governor  of  one  of  her  colonies,  in  respect  of  acts  done  in  the  execution 
of  his  duty,  snch  representative  being  responsible  to  Her  Majesty  alone, 
and  any  alleged  misconduct  on  his  part  being  matter  for  discussion  be^ 
tween  the  two  governments, 

Govei-nor  Walker,  of  coarse,  declined  to  furnish  any  explanation  in 
answer  to  such  a  demand,  and  transmitted  Admiral  Wilkes'a  letter  to  the 
IJLike  of  Newcastle,  then  secretary  of  state  for  the  colonies,  with  a  sim- 
ple statement  of  the  facts. 

Both  tliese  letters  were  submitted  to  the  law-ofiicers  of  the  Crown,  to 
report  whether  there  hiwl  been  mj  bieaoh  ot  Ht-r  M  ii'e-itj'b  regal  itiou-- 

The  law-oflicers  reported  as  tollowis 

Wo  nve  of  opiniou  tbat  bis  ascelleticj  Hie  sri\i  in  n  nf  tli  \\  iriil«  n  1  T  1  m  K  ilm  s 
luit   a]i|ioiii:  t«  liave  been  f^iilty  ot  showiii^  n       n      i     i  i    i   I        i  '  i    ti 

]miv.:  coiiiiiiittud  auy  literal  breach  of  Hei  Mi      i        i      i  I   i     i  I  in 

libiity  of  oiiserving  fartlier.  tbat  his  Bxcellui  i    i  i         ii    i  I 

liis  cuiidiiL'C  in  the  iiuibtur  of  bis  disLliar^  ol  II  In  i  I  nlll  i  ^1  i|  i  ntli'iit 
tliB  VBi'j  uiieiisivc)  toiiB  and  laiijfuage  of  tbiit  miiLti  a  IlUlI  mi^ui  tii  i]i|  ii-,  Ins  i  ^i  I'l 
li.iiL,j  ul  tliu  mespeihenoy  of  loiig  peiaouiLl  iiLti.ihiu»a  u.ud  u'.plmiuLLoiia  nitli  liiiu  It 
la  itiiLuitettii  that  iipoik  this,  as  upon  otbLr  ocu  laiona,  th(.se  iuti.r\  iiin  a  uiid  ev  pin  nation -4 
111,  inatle  tiio  piettit  for  writing  Hiibacunent  letteis  of  tbis  (leaciiptiou,  intciiiled  to  he 
ustd  lieieaiti  i  ><>iy  dihiiig<  nnouslj ,  as  proof  ot  eburgea  made  at  tlie  tiiiii.  of  tlie  fatoi 
aiiDM  Ti  I)\  III  r  \[  iji  si\  s  olticerB  to  the  Confederate  States 

\\  1  li  1 1  Diirsi  hi  i  illtd  npoii,  wbile  gmngto  Governor  Waliierfnll  credit  for  boiiest 
iiid  imp  lit  I  d  rciiidiii  t,  to  aild  tbat,  in  onr  opinion,  till)  luttei  auUspuit  of  HerSIuiest\  s 
M^nlitioiisi  inntidm  R.ni  Admim!  Willtotf^   rtiwpntfh  of  the  (itb  March   IWit)  hnM 


(8i,uul)  ttM   ATHl-ETON 

ItonMlLIL  lULMFK 
EGBERT  PHILLIJI0RE.1 
It  will  be  observed  that  this  opiniou  bears  the  signature  of  Sir  Robert 
I'hillimore,  who,  as  we  know,  is  held  up  to  us,  and  deservedly  so,  in  the 
argument  of  the  United  States  for  our  guidance,  as  a  great  :iuthoritv. 
From  this  time  forward  to  the  end  of  the  war  Sir  Itoberl:  i'liilliinorc  lillcd 
the  high  office  of  Queen's  advocate,  and  must  share  the  ivspoii^iibility 
of  many  things  which  are  made  matter  of  coniplaiut  on  tin-  part  of  the 
United  States. 

In  the  mean  time  Mr.  Secretary  Seward  ha\-ing  transmitted  to  Lord 
Lyons  Admiral  Wilkes's  letter  to  Governor  Walker,  Lord  Lyons,  in 
forwarding  it  to  Earl  Euasell,  accompanied  it  with  the  following  very 
pertinent  and  sound  advice : 

I  have  always  been  myself  of  opinion,  tliat  the  conrsii  best  ealcnlatiirt  t,o  iivoid  nii- 
lileaaant  diseiiHsions  witli  this  Goyeninient,  is  to  adiiere  as  closely  aw  possilil.'  tii  tlie 
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regniatioiis.     A  departure  from  them,  ovan        f  f  th     Uiiitad  States  c ,  ... 

likuly  («a  iudewl  happened  at  Bermnfla)  to  1     a  to  d  rstaiidinga  reapeotiuj!  thw 

nature  aud  extent  of  tlio  eoQoesaion  iateud  1       d  t    <)  eta  fov  similar  oouuessionH 

ou  otiier  ocoasiona ;  while  tllB  displeasure  d  1         by  any  fiivor  granted  to  » 

coufeileratu  sbip  ia  in  no  degree  diiiiiuishedbj  i       f  th  milar  favof  liail  been  pre- 

viously granted  to  a  United  States  ship.' 

Tlio  toloHiAl  8ecietir\  appeirs  to  hA\e  deemed  the  leport  of  tbe  Hn 
iifflcei's  too  ftenerU  iiid  too  deficient  m  preciwou  to  .iftoid  t  "siittnieiit 
gHide  to  the  go\etLors  ot  colonies  in  the  great  diflii  sdtv  ot  thi,ir  po'ii 
tiou  between  the  beUigeieiit  piities — a  diESciiltj  iihich  will  be  the 
better  ippreciated  from  his  grac6'&  observations  and  the  questions  put 
to  the  1 1\\  olbceis  to  eiiable  hiiii  to  gi\  e  instiuctious  to  the  goi  eitiota 
till  tliLii  tatme  guidance     His  under  hPcretarj,  Mr  Elliot,  writes 

U  itli  ir  ^iiid  to  tbe  law  officers'  opinion  that  the  govornoi  did  not  adlieio  to  Hi  r 
M  iji  --[s  s  ii  „iilitioiis  iiitli  sufficient  striotneas  either  in  the  east  of  the  Oieto  m  in  that 
..ttli.  Siij  JaLiJiro,hia^!acooljsiT\.>    tint  tin    I  ni  iim,Lnlii\i  \ii>t    itlnlul   un  'iiii.lL 

^Hcihi-itii.n  ot  the  governor's  em  1  ui     it   I       i   _ili  I       >  I,  n      il ,         n 

tliiit  till  liiiiLt-' iif  thb  Hnppl(  ottuil  I  I  I      I  It 

iuTliil      Till   siipph  iHtobefiiiiK  '        I    I  II  r 


leto  SLnd  Jii  officer  II I  I         I  i  i  I  i       i  i 

iifMi8ne,but,ne*eillL  i         I  i  il  ,     I 

t  befon  lin  should  lir    ill  i     i  m       j    ul  u  ji       i  i  i 

■)i'  ncmi  ot  iiconfulLtitL  otUtLi  bi.ij„  t  iktn  iLiiil      m 

III!   -.lEiiposLii,  the  goieljior  to  ln\i  eii  d  lu  tlie*"i>  i  i  i 

o(t  111  111,   liiv  officers  nlieth<,r  it  is  of  this  or  oi  \nIi 

lt\    Ml  (5  to  help  him  to  avoid  irtpetitmuof  eiroi      )  i  i        i  i 

II  I  III  1 II  t  'Inly  dScortjiited,  tlutt  the  Orcto  or  S  iii  J  iLiiitu  li  i  i    i    i 

ill  ut  ninil   had  exhtuatul  all  hoi  coalj  aud  nii  disitbled  tunn 

I  SI  iiipiiiml,  was  tho  ^ovLinor  to  have  fiiibiddtu  her  to  co  il      i 

IjiiUiiik'l  it  some  British  port  Mithiii  thirt)  da\af 
hi  Hii  otIiLi  linnd,  Aid  his  iinly  eiror  consist  m  hMliinug  illnn    I  h      r 

\tiil\iii_  the  lai.t  of  liei  dUtrehs  ' 

_  iiiE    i«  uiiiing  the  fiiut  to  he  that  there  li,  or  may  be  hereafter  no  conf 

'loi  ]  iiltil    lud  that  the  leal  destiuation  of  n  cout(,deiatu  lossel  isl  itig 

'British  Appeiidii  vol  i  p 
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is  a  oriiiHiiij^  deBtiniitioii,  so  that  she  is  Dot  Ixmiid  fiff  any  particular  port-,  is  tliis  to 
(Ipprive  her  of  the  supplies  which,  ivonlil  Ije  granted  to  a  Federal  crniBer  in  ftll  resjieote 
Himilarly  eircnmatdtioed,  except  that  in  her  eaae  a  port  oaa  be  designated  ivhioh  is  in 
tlie  posHeaaion  of  her  j^vemment,  hy  the  distauoe  of  which  tcora  the  British  colony  a 
standard  ia  nifonlod  for  measuring  the  qnantity  of  coal  to  be  supplied  1 

His  grace  would  be  glad  to  be  enabled  to  send  oat  in  structions  to  Qovenior  Walker, 
fiinnded  upon  the  opinionaof  the  law-olfieei'B,  so  far  as  they  shall  appear  t-o  have  fiilly 
;ind  correctly  understood  the  course  taken  by  the  gover  nor,  together  with  any  farther 
instructions  which  would  serve  for  tlie  governor's  guidance  on  the  points 
iidverted  to,  and  on  the  natnre  of  the  cases  (if  not  those  alleged  liy  the  ^-J|;;'„  ""'''■^'  "' 
Oretn  and  San  Jaeininto)  which  "special  penuissiou"  is  to  be  given  to 
take  in  coals. 

His  grace  desires  uie  to  observe  that  Governor  Walker,  by  adopting  the  eoui-suof  seud- 
ing  immediate  notice  to  all  the  otlier  governors  in  the  West  Indies  of  a  belligoreut  ves- 
sel Laving  obtained  coals  and  anpplies  nt  Barbados,  appears  to  have  taken  a  very  iise- 
lul  precaution  against  the  violation  of  the  regnlaticms,  and  that  it  would  iipparoutly 
lie  expedient  to  instmct,the  otiier  governors  to  do  likewise.' 


To  tlicse  qnestious  tlie  law-officers  answered : 

That  with  respect  to  the  observance  of  Her  Majesty's  regulations,  in  answer  to  the 
(ineations  of  the  Dnke  of  SewcnatlBjit  is  most  desirable  that  the  teruia  of  Her  Sl^esty's 
jiioclamatioa  shonld  he  strictly  adhered  to  ;  that  coal  ought  not  to  be  anpplied  to 
either  belligerent,  ercept  in  such  qnantity  as  may  bo  necessary  to  "  carry  such  vessel 
to  the  nearest  port  of  her  own  couutry,  or  to  some  nearer  destination ;"  and  that  by 
these  latter  woi'ds  it  is  net  intended  to  include  a  mere  cruising  destination,  but  some 
liefioite  port  or  place.  That,  therefore,  coal  granted  at  any  of  Her  Mn^esty's  porta, 
.and  censnmed  in  omiaing,  oaght  not  to  l»  replenished  under  the  terms  ot  the  procla- 
mation ;  but  that  a  vessel  whose  coal  has,  owing  to  real  necessities  arising  from 
stress  of  weather,  been  prematurely  eithansted,  before  she  could  (if  time  and  weatiier 
wi're  the  only  obstacles)  reach  her  port  of  destination,  onght  not  to  be  forbidden  by 
ttio  governor  to  coal,  although  within  the  time  specified  in  the  regulations. 

It  would  appear  to  ns  that  the  auggestion  of  sending  an  officer  ou  board  to  verify 
in  each  case  tlie  necessity  of  coaling,  wonld  be  likely  to  give  great  olfense  to  belliger- 
ent men-of-war;  but  of  eonrso  it  would  be  competent  to  Her  Majesty's  government, 
if  they  thongbt  lit,  to  make  sucli  a  vcrilicrttioii  the  condition  of  liiierty  to  coal  hi  Her 
M.Tieetv's  ports. 

(SiiSieill  WM.  ATHERTON. 

ROUiUDELL  PALMER. 
ROBERT  I'HILLIMORE.'^ 

Hereupon  the  following  disiiaUrli  of  the  Ititli  July,  1863,  was  addressed 
to  G;»vernor  AA'alker : 

DowsiXQ  SritKET,  Jalg  1(5, 18fi3. 

Sue  I  have  received  and  liad  under  my  oonsider.ition  your  dispatch  of  the  7th 
?ilnrch,  $>iving.an  aecount  of  certain  comma nicationa  which  have  passed  hetweeii  your- 
self and  Eear-Adrairal  Wilkes,  of  the  United  States  Navy. 

You  were  quite  right  in  refusing  to  enter  into  correspondence  with  that  officer  upon 
the  matter  adverted  to  in  his  dispatch  of  the  5tb  March.  On  this  and  other  occasions 
it  has  become  evident  tliat  interviews  and  explanations  such  as  you  accorded  to  Rear- 
Ad  miral  Wilkes  were  made  the  pretext  for  placing  on  record  charges  more  or  less 
direct  i^inst  officers  of  Her  Ma.iesty.  And  I  think  that,  as  the  governor  of  one  of  Her 
Itlajesty^  colonies  owes  no  explanation  of  his  conduct  to  an  ofhcer  of  the  United 
States  Navy,  it  will  be  prudent  hereafter  to  avoid  such  esplanationa  as  tar  as  the  niles  of 
courtesy  will  allow.  It  is  the  wish  of  Her  Majesty's  goveruuient  th(it  matters  of  com- 
plaint should  in  general  be  discussed  between  the  two  governments  concerned  rather 
than  between  any  subordinate  officers. 

With  regard  to  the  issue  of  coal  to  the  war-vcsaels  of  the  belligerents,  you  have,  I 
think,  allowed  yourself  too  much  liberty  in  giving  the  "  special  permission"  to  take 
in  fuel  contemplated  in  Her  Majesty's  proclamation.  Coal,  in  the  opinion  of  Her 
Majesty's  government,  onght  not  to  be  supplied  to  a  vessel  of  war  of  eitlier  belligerent 
except  in  such  qnantity  as  may  be  necessary  to  carry  such  vessel  to  the  nearest  port 
of  her  own  country,  (or,  of  course,  any  nearer  port,)  and  this,  I  will  add,  without  refer- 
ence to  the  ([uestion  whether  the  ports  of  that  countr;^  are  or  are  not  under  blockade. 
In  case  of  such  blockade  it  will  rest  with  the  officer  in  command  to  seek  some  more 
nient  destination.  If,  within  the  period  prescribed  by  the  proclamation,  a  vessel 
jruished  with  co.tl  in  one  of  Her  Miyesty's  possessions  should  apply  for  a  second 
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sapply  in  the  same  or  aDother  colony,  tlie  application  may  be  granted,  if  it  is  maile  to 
appear  that,  owing  to  leal  necessities  arieiiig  ihim  stress  of  weatlier,  the  coal  originally 
given  has  been  prematurely  exhausted  before  it  was  j>03BibIe  that  tlio  vessel  coiUd,  un- 
der existing  cicenmstanees,  liavo  readied  the  destination  for  which  she  coaled. 

But  if  it  should  be  the  case  that  the  vessel  has  not,  since  taking  iu  coal,  been  &owa 
Jide  occupied  in  seeking  her  alleged  destination,  but  has  consnmed  her  fuel  in  cruising, 
the  coal  should  not  be  replenished  nnder  tlia  terms  of  the  proclamation.  Sucli  a 
ease  is  uot  one  to  which  the  "  special  permission"  referred  to  in  that  proclamation  was 
intended  to  apply. 

Her  Majesty's  government  are  of  opinion  that  tlie  regnlatious  of  the  proclamation 
thns  interpreted  should  be  strictly  adhered  to,  without  any  arbitrary  concession  to 
either  helli^rent.  It  is  by  such  a  course  that  jnisunderstan dings  and  complaints  of 
partiality  will  be  most  certainly  avoided.  An  unauthorized  couoessioH  to  one  belliger- 
ent, it  may  be  safely  assumed,  will  not  bo  accepted  by  those  to  whom  it  is  made  aa  a 
jostiAcatioD  of  a  similar  concession  in  au  opposite  direotion. 

I  approve  of  j-our  having  communicated  to  the  officers  administering  the  govern- 
ment of  the  other  West  Indian  Islands  the  fact  that  certain  Federal  and  confederate 
vessels  of  war  had  called  at  Barbados. 

I  shall  instruct  the  governors  of  the  other  islands  to  follow  the  same  course,  coni- 
innnicating  in  all  eases  the  name  of  the  vessel,  its  alleged  destiu.ition,  and  the  date  of 
receiving  the  coal,  and  the  qHautity  allowed  to  he  placed  on  board. 
I  have,  &c., 

KEWCASTLE.i 

The  foregoing  papers  are  certainly  deserving  of  attentive  considera- 
tion, as  establialiing  beyond  controversy  that  the  British  govemmeut 
were  desirous  of  carrying  ont,  in  their  fullest  extent,  the  Queen's  regu- 
lations for  the  maintenance  of  neutrality,  and,  what  ia  more,  that  they 
were  prepared  to  do  so,  though  an  adherence  to  the  letter  of  these  reg- 
ulations would  have  the  effect  of  placing  one  of  the  helligerents  iu  a 
position  of  great  disadvantage  relatively  to  the  other.  It  was  obvious 
that  the  rule  that,  unless  the  whole  of  the  last  supply  of  coal  obtained 
in  a  British  port  had  been  consumed  in  seeking  the  nearest  port  of  the 
belligerent,  not  even  distress  of  weather  should  form  a  ground  for 
allowing  »  further  supply  within  the  three  mouths,  was  one  which  ex- 
posed to  very  great  difftculties  those  whose  own  ports  were  closed,  and 
who,  having  few  other  ports  to  resort  to,  were  thus  compelletl  to  keep 
the  sea  at  the  same  time  that  their  means  of  doing  so  were  seriously 
diminished,  while  it  waa  of  very  little  importance  to  the  other  belliger- 
ent, who,  having  his  ports  open,  could  always  have  recouise  to  them 
for  supplies  if  other  resources  failed. 

Yet,  when  Sir  James  Walker,  recollecting  what  had  happened  on  the 
former  occasion,  and  solicitous  to  carry  out  the  instrnctions  be  had 
since  received,  in  all  their  stringency,  on  the  application  of  Captain 
Boggs,  in  April,  1865,  to  remain  a  few  days  at  Barbados  for  the  purpose 
of  overhauling  the  piston  and  feeding-pump  of  the  engine  of  his  ship, 
the  Connecticut,  replied  that  it  would  be  necessary,  in  order  that  he 
should  sanction  a  stay  beyond  the  prescribed  time  of  twenty-four  hours, 
that  Captain  Boggs  should  give  a  definite  assurance  of  his  inability  to 
proceed  to  sea  at  the  expiration  of  that  time,  and  as  to  the  i>eriod 
within  which  it  would  be  possible  to  execute  the  necessary  rejiaii'S — 
matters  as  to  which  the  Florida  at  Bermuda  had  to  submit  to  a  survey 
by  the  naval  authorities — Captain  Boggs  allowed  his  temper  to  get  the 
better  of  him ;  says  that  "  an  American  man-of-war  can  always  go  to 
sea  in  some  manner" — which  sober-minded  people  may  perhaps  think 
a  somewhat  idle  boast — and  that  he  shall  do  so,  "though  with 
risk  to  his  vessel  and  machinery" — which,  as  it  involved  danger 
both  to  his  ship  and  crew,  may  be  thought  a  questionable  view  of  his 
duty;  "regrets  that  the  national  hospitality  of  remaining  at  anchor 
for  the  purpose  named  in  his  letter  is  refused,"  which  was  the  reverse 
' BiitisVi  Appendix,  vol.  i,  p.  101.  /---■  i 
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of  the  fact;  aud,  evidently  with  considerable  temper,  iuforiuis  the  gov- 
ernor that  he  shall  depart  from  the  port  to-raoiTow  at  10  a.  m.' 

It  is  a  pity  that  this  outbreak  of  temper  on  the  part  of  Captain  Boggs 
fihoold  have  been  exposed  \>y  his  own  countrymen,  as  though  it  bad 
been  an  example  of  heroism,  or  that  the  requisition  of  Governor  Walker, 
induced  by  the  stringent  instructions  issued  by  the  British  government 
on  the  occasion  of  the  complaints  of  the  United  States  relatively  to  the 
Florida,  should  have  been  distorted  into  anything  more  than  a  resolu- 
tion to  carry  out  those  instructions  efficiently  aud  impartially  toward 
both  belligerents. 

I  return  to  the  Florida.  Her  next  visit  to  a  British  port  was  at  Ber- 
muda. 

From  a  dispatch  of  Governor  Ord  to  the  Duke  of  Newcastle  it  ap- 
pears that  the  Florida  w:i3  off  the  port  of  St.  George's  ^^^     ^ 
on  the  evening  of  the  15th  of  July,  and  on  the  following 
morning  received  the  necessary  permission  to  ent«v  the  port: 

Having  sent  to  Captain  Maffitt  a  copy  of  the  printed  circiilar-Iutter  I  liave  bad 
drawn  up,  emboilyinj!  tlie  iustruotiona  of  Her  Majesty  respecting  the  treatment  of 
Federal  and  confeiievate  vessels  of  war,  he  called  ou  ine  on  tbe  day  of  bis  arrival,  and 
stated  that  he  Lad  been  at  sea  seventy  days,  with  the  exeeption  of  two  visita  to  Ha- 
vana and  Baibadoa,  each  of  which  occupied  less  than  twenty-foTir  hours,  aud  a  visit  of 
shorter  duration  to  a  port  in  the  Brazils ;  that  be  was  last  fifora  the  immediate  neigh- 
borhood of  New  York,  witbiu  sixty  miles  of  which  be  biid  been  harassiu"  the  United 
States  oommetee ;  that  he  was  in  want  of  repairs  to  the  hull  and  machinery  of  his 
ship,  and  a  small  supply  of  coal ;  that  be  feared  ha  should  esperienco  difficulty  in  ob- 
taining  the  latter,  as  he  waa  informed  that  there  was  no  steam-coal  whatever  in  the 
colony,  except  in  the  stores  at  the  dock-yard;  aud  that  he  trusted,  under  the  circum- 
stances, he  would  be  permitted  to  receive  from  this  source  as  moch  as  would  serve  to 
carry  him  to  a  port  of  his  own  country ;  that  he  would  then  use  every  exertion  to  com- 
plete bis  refitment,  and  would  leave  the  colony  forthwith. 

I  told  Captain  Maffitt  that  his  application  for  coal  from  admiralty  stores  must  bo 
made  to  the  senior  naval  olHcer,  bnt  I  assui'ed  him  at  the  same  time  that  it  would 
not  be  complied  with,  and  I  granted  him  permission  to  remain  so  long  as  might  be 
necessary  to  fit  his  ship  for  swk,  aud  to  procure  from  private  sources  the  ooal  actually 
tequired.' 

All  supply  of  coal  from  the  dock-yar<l  was  refused.  Thereupon  Mr. 
Walker,  a  merchant  of  the  colony,  applies  on  behalf  of  Cap-  -n,  ri„„d.  « 
tain  Mafatt  to  the  governor :  ''"™"™ 

As  the  Florida  must  of  necessity  be  detained  at  this  port,  as  a  vessel  in  distress,  un- 
til the  arrival  of  coals  which  are  daily  expected,  Captain  MaHitt.  begs  me  to  inquire  of 
yonr  exceUeney  if  the  privilege  wiU  be  accorded  to  him  of  proceeding  to  the  dock-yard 
for  the  purpose  of  having  effected  some  repairs  to  iniichiiiery  aud  hull  of  ship,  which 
are  of  essential  importance,  and  which  cannot  be  efiected  in  the  port  of  St. 
George's.' 

The  answer  of  the  governor  was  that  the  application  could  not  he 
granted,  to  which  he  adds: 

In  making  this  coramnnicationi  have  to  express  a  hope  thatCaptain  Maffitt  may  yet 
find  it  in  his  power  to  obtain  for  his  vessel  such  supplies  of  coal  and  such  necessary 
repairs  as  will  enable  her  to  proceed  without  delay  to  lier  destination,  but  I  umst  at 
the  same  timepointoutthat  Her  Majesty's  instructions  (with  a  copy  of  which  Captain 
Maffitt  was  supplied  on  the  16th  instant)  are  very  stringent  as  tu  the  limitation  of  the 
stay  in  British  waters  of  vessels  of  war  of  the  United  States  or  Confederate  States,  and 
that  it  is  necessary  that  whatever  may  be  required  to  enable  the  Florida  to  take  her 
departure  from  these  islands  should  be  provided  in  the  shortest  possible  period.  If, 
however,  Captaiu  Maffitt  should  find  it  impossibleto  procure  at  the  present  time  what- 
ever may  be  requisite  for  this  pnrpose,  1  must  request  that  ho  will  at  once  proceed 
with  the  Florida  to  Grassy  Bay,  there  to  remain  until  his  departure  from  the  colony 
is  rendered  practicable." 


'  United  States  Docnments,  vol.  vi,  p.  Ii8, 
'British  Appendix,  vol.  i,  p.  108. 
=  Ibitl.,  p,  109. 
'Ibid.,  p.  110. 
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Mr.  Wiilker  wrote  again,  aiiggestiDg  that  tliere  was  a.  large  (juantitj' 
oi"  coal  lying  in  the  commissariat  (lepartmeiit,  aud  a]*plying,  oil  behalf 
of  Oa])tain  JIaffitt,  in  his  great  emergency,  for  a  sufficient  quantity  to 
(arry  bis  vessel  to  some  coaling  depot,  offering  to  pay  for  them,  or  to 
return  tliem  in  kind  within  a  week  or  two.    This  again  was  refused. 

On  the  22d  of  July  the  governor  writes  to  Mr.  Walker,  requesting  him 
"  to  ascertain,  for  his  satisfaction,  when  the  necessary  repairs  and  coal- 
ing of  the  i'lorida  will  lie  completed,  so  as  to  enable  her  to  proceed  to 
sea."  In  answer,  &[r.  Walker  says  he  is  requested  by  Captain  Maffltt  to 
inform  his  excellency  that  he  is  nsingevei'j'  effort  to  proceed  to  sea  with 
as  little  delay  as  poKsible. 

"  Captain  Maffitt,"  be  sajs,  "  is  fully  aware  of  the  striiiKeiit  cluiraeter  of  Her  Majesty's 
insti'iiotioTis  witli  regai'd  to  the  stay  iii  Britieli  waters  of  men-of-war  of  the  Uuited 
States  and  of  the  Cunfetlerate  States ;  and  bega  me  to  assure  yoar  excellency  tliat  bis 


detention  baa  been  oeeasioned  not  by  any  disposition  to  contravene  Her  Sl^entj's 
stmctions  on  the  anbjeet,  bnt  from  the  great  deficiency  of  labor  at  this  port,  and  from 
CBnHea  to  which  the  attention  of  your  excellency  baa  already  been  directed. 

"The  necessary  rsp^tirs  to  Captain  MalGtl'a  ship  Sire  now  nearly  completed,  and  he 
will  commence  taking  in  hia  coals  at  Vi  a.  m.  to-day.  As  it  is  protiable  that  it  will  he 
impossible  to  tiiiish  coaling  until  to-morrow,  (Friday.)  Cupfniti  Maffitt  would  be  happy 
to  receive  tho  perniisaion  of  yotii-  ^^;^^^lll■li(■y  to  rtioiiiin  in  tbn  port  nf  H(.  Georsu's 
until  Saiunlay  mornluj!-" ' 

The  governor  answers  that — 

Altihongh  the  instructions  of  Her  Mnjesfy  rospeetiug  the  limitation  of  the  stay  in 
British  watei^  of  vessels  of  war  of  the  Confederate  and  United  States  are  very  strin- 
tcent,  yet,  as  T  have  reason  to  believe  that  ciroumatances  beyond  Captain  Mafiltt's  control 
have  obstructed  him  in  procnring  thesupply  of  coal  and  repairs  to  his  vessel,  necessary 
to  enable  liim  to  procceil  to  sea,  I  think  I  am  jnstified  in  complying  with  liis  request ; 
and  I  aceordiiigiy  authorize  the  Florida  remaining  in  these  waters  until  the  momiug 
of  Saturday,  the  25th  iustaot,  bnt  no  longei'.' 

A  cargo  of  coal  had,  in  the  mean  time,  arrived  in  a  vessel  called  the 
Harriet  Picckney,  out  of  which  Captain  Mafiitt  was  enabled  to  obtain  a 
supply.  It  is  stated  in  the  Uuited  States  Case  and  Argument^  that  this 
vessel  was  one  of  the  "  insurgent  transports ;"  from  which  it  is  sought 
to  be  inferred  that  the  cargo  of  coal  brought  out  in  her  was  intended  ex- 
pressly for  the  Florida ;  and  upon  this  a  charge  is  founded  of  a  violation 
of  neutrality  in  a  breach  of  the  rule  that  neither  belligerent  was  to  be 
]>ermitted  to  establish  depots  of  coal  on  British  t«rritorj'.  To  prove  that 
the  Harriet  Pinclcney  was  an  "'insurgent  transport,"  a  letter  from  Mr. 
Dudley  to  Mr.  Seward,  of  January  2, 18C3,"  is  referred  to ;  but,  on  turn- 
ing to  that  letter,  it  will  be  tbund  that  Mr.  Dudley  is  not  speaking  of 
or  referring  to  "  insurgent  transports"  at  all,  but  to  British  vessels 
emirfoyed  in  lunning  the  blockade  with  arms  and  contraband  of  war. 
The  word  "transport,"  which,  in  the  argument,  is  printed  between  in- 
verted comma.s,  as  if  taken  fi'Oiii  the  letter,  does  not  occur  in  it  at  all. 
The  vessel  was,  to  all  appearance,  an  ordinary  trading-vessel — one  of 
thftse  engaged  in  the  profitable  employment  of  rnnning  the  blockade. 
In  this  business  she  visited  St.  George's  five  times  between  January, 
1863,  and  February,  1864.*  A  letter  from  a  Mr.  Walker,  is,  indeed, 
printed  in  the  seventh  volume  of  the  United  States  Documents,'  in 
which  he  says  that  he  had  employed  the  Harriet  Pinckney  in  the  begin- 
ning of  July  to  bring  a  cargo  of  coal  from  Halifax ;  not,  however,  for 
the  Florida,  but  to  supply  some  steamer  with  the  means  of  running  the 

'  British  Appendix,  vol.  i,  p.  Ill, 

'United  States  Case,  p.  aiiS;  United  States  Ai'^iiuioiit,  p.  Idl. 

»  United  States  Documents,  vol.  i,  p.  7Xi. 

'British  Apj)endix,  vol.  v,  pp.  .1   "" 
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■blockade;  and,  aa  lie  expresses  it,  to  save  that  steamer  "  tlie  loss  of  a 
moon."  This  shows  tliat  the  intention  was  not  to  supply  the  Florida 
with  coal,  and  that  the  visit  of  the  Florida  to  Bermuda  was  not  in  any 
way  connected  with  the  voyage  of  the  Harriet  Pinckney ;  still  less  was 
there  anything  to  suggest  the  slightest  snspicion  of  such  a  kind  to  the 
colonial  authorities.  Besides  which,  the  anxietyof  Oaptaiu  Maffltt  to 
obtain  coal  from  other  quarters  shows  plainly  that  he  had  no  expecta- 
tion of  a  specific  cargo  being  sent  out  for  his  vessel. 

The  charge  of  any  violation  of  neutrality  on  the  occasion  of  tlie  last- 
mentioned  visit  appears  wholly  to  fail. 

Leaving  Bermuda  on  the  25th  of  July,  the  Florida  arrived  at  Brest 
on  the  23d  of  August.    This  part  of  her  history  is  tonched 
upon  lightly  and  cautiously  in  the  case  of  the  United  States;  ■"  """' 

yet  the  indulgence  alleged  to  have  been  granted  to  this  vessel  in  British 
ports  is  but  trifling  as  compared  with  that  which  was  extended  to  her 
in  the  French  port ;  and  the  events  which  occurred  there  are  important 
as  showing  that  the  French  government  entertained  notions  more  liberal 
than  our  own  on  the  subject  of  hospitality  to  be  extended  to  belligerent 
vessels.  She  had  sustained  considerable  injur;^'  to  her  copper,  and  much 
of  her  machinery  required  renewing,  and  workmen  and  materials  had 
to  be  brought  from  England,  and  these  repairs  were  likely  to  require  a 
period  of  several  months  for  their  accomplishment.  A  considerable  part 
of  her  crew,  the  time  for  which  they  had  engaged  having  expired,  de- 
sired their  discharge.  From  the  dispatches  of  Mr.  Dayton,  the  United 
States  minister  at  Paris,  to  Mr.  Secretary  Seward,  it  appears  that  Mr. 
■  Dayton  began  by  remonstrating  against  any  assistance  being  given  to 
the  Florida  at  all.  But  the  French  government  answered  that,  having 
recognized  the  Confederate  States  as  belligerents,  they  could  not  refuse 
them  the  ordinary  assistance  rendered  to  ships  of  war  in  need  of  repairs. 
Kext.  Mr.  Dayton  insisted  that,  as  the  Florida  was  a  good  sailing  ves- 
sel, no  repair  should  bo  allowed  to  be  done  to  her  machinery.  But  to 
this  M.  Droayn  de  Lhuys  answered,  *'  that  if  she  were  deprived  of  her 
machinery,  she  wonld  hepro  tanto  disabled,  crippled,  and  liable,  like  a 
duck  with  its- wings  cut,  to  be  at  once  caught  by  the  Uuit«d  States 
steamers.  He  said  it  would  be  no  fair  answer  to  say  the  duck  had  legs 
and  could  walk  or  swim.  He  said  that,  iu  addition  to  this,  the  offi- 
cers of  the  port  had  reported  to  the  government  that  the  vessel  was 
leaking  badly,  that  she  made  water  at  so  much  per  hour  (giving  the 
measurement)  and  unless  repaired  she  would  sink."' 

There  being  no  commercial  dock  at  Brest,  Captain  Mafiiti  applied  for 
the  use  of  a  government  dock.  Mr.  Dayton  remonstrated ;  but  M, 
Drouyn  de  Lliuys  replied  that,  where  there  was  no  commercial  dock,  as 
at  Brest,  it  was  customary  to  grant  the  useof  any  accommodation  there 
to  all  vessels  in  distress,  upon  jiayment  of  certain  known  and  fixetl 
rates;  that  they  must  deal  with  thisvesselasthey  would  with  one  of  the 
United  States  ships,  or  the  ships  of  any  other  nation;  and  tliiit  to  all 
such  these  ac<;ommodatiou8  would  be  granted  at  once." 

Lastly,  permission  having  been  asked  to  ship  new  hands,  in  the  place 
of  those  whose  time  Lad  expired,  M.  Dayton  strongly  opiiosed  it.  He 
thus  states  the  result : 

M.  Dronyn  de  Lhuys  infbrmocl  mo  tliat  this  j^reriimellt,  iiftoriiiiiclicoiLfcMT:uce(iiQ^. 
I  think,  Home  lieaitatiou,)  liadconclnded  not  to  issue  au  order  prohibltiu^  an  ncoessiou  to 
the  crew  of  tlie  Florida  nliile  in  port,  iaitsmnch  as  sueh  stoceasiou  was  necessary  to  lier 
navigation.  They  had  made  inquiries,  it  would  Bceui,  and  the;-  had  ascertaiued  that 
the  seventy  or  seventy-flve  men  discharged  after  she  came  into  Brest  were  discharged 
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because  the  period  (or  wUicIi  they  had  shipped  had  expired.  He  said,  furthermore,  that 
it  was  reported  to  blm  tliat  the  Kearsarge  had  hkewise  applied  for  some  sailors  and  a 
pilot  io  that  port,  as  well  as  for  coal,  and  leave  to  make  repairs,  all  of  whiohhad  been,, 
and  would  be,  if  more  'were  needed,  cheerfully  granted. 

I  told  Liin  I  was  quite  confident  the  Keiiraarge  had  made  no  attempt  to  ship  a  crew 
there,  and  that,  as  respects  a  pilot,  that  stood  on  gronud  peculiar  to  itself,  aud  had  no 
reference  to  the  general  principle. 

The  deternii nation  which  has  been  reached  by  the  French  anthoritiea  to  allow  the 
shipment  of  a  crew,  or  so  large  a  portion  of  one,  on  hoard  of  the  ITlorida  while  lying 
in  their  port  is,  I  think,  wrong,  even  sopposing  that  vessel  a  regularly  commissioned 
ship  of  war.  I  told  M.  Dronyn  de  Lhnys,  that,  looking  at  it  as  a  mere  lawyer,  and 
clear  of  pi'ejndices  which  myofflcial  position,  might  create,  I  thought  this  determina- 
tion an  error.  He  said,  however,  that  in  the  conference  they  had  reached 
uJtt'i  ^'"'"'^  '"  that  nuanimousJy,  although  a  majority  of  the  ministry  cousidering  the 
question  were  lawyers.' 

From  a  report  by  the  British  couaul  at  Brest,  ou  tlie  subject  of  the 
receptioa  and  stay  of  tlie  Florida  at  that  port,  it  appears  that — 


effect  the  repairs  of  the  ship  aud  provide  her  with  coat  aud  provisions,  the  s 
acv  merchant-ship.  "  *  *  *  *  *  •■  ■«- 

■cial  resources  of  Brest  proving  inanffioient  to  effect  the  repairs  of  the 


Florida,  application  was  made  to  the  port-admiral  to  allow  her  to  enter  the  govern- 
ment dock-yard,  and  permissiou  for  her  to  do  so  was  granted,  it  beiuK  stipulated  that 
nil  expenses  should  be  re-imbursed  by  tlie  agent,  M.  Aumaltre,  and  Qiather  powder- 
magazine  should  be  cleared  before  entering  the  dock.  To  effect  the  latter  operation,  a 
government  barge  was  furnished  for  the  purpose  of  removing  the  amtnuuitiou ;  aud  this, 
barge  was,  later,  moored  iu  the  hay. 

On  the  9th  of  September,  1863,  the  Florida  entered  the  government  dock,  aud  re- 
mained there  for  general  repairs  for  a  period  of  about  five  weeks. 

The  Florida  completed  her  repairs  in  the  dock-yard,  and  afterward  took  moorings  in 
the  merchant  harbor  of  Brest,  where  she  was  slowly  refitted.  On  the  37th  of  Decem- 
ber she  was  moved  to  the  roadstead. 

It  appears  that  some  of  the  mechanism  of  the  more  heavy  guns  of  the  Florida  had 
never  been  regulated,  and  her  commander  desiring  to  have  this  done,  an  application 
was  made  to  the  port-admiral  for  permission  to  land  the  guns  for  that  purpose ;  but 
this  was  at  once  and  positively  refused,  on  the  ground  that  such  an  act  might  be  inter- 
preted as  equivalent  to  allowing  a  re-inibi'Oemcnt  of  arms. 

Bat,  it  appears,  her  small-arms  were  allowed  to  he  landed,  In  order  to  be  repaired  by 
a  gan-maker  of  Brest,  nacued  Eoek ;  this  permission  was  granted,  on  the  agent,  M. 
Aumaltre,  giving  a  guarantee  to  the  authorities  of  the  custom-house  that  they  should 
be  reshipped  on  board  the  Florida. 

No  arms  or  ammonitioa  were  furnished  to  the  Florida  while  at  Brest. 

Through  M.  Aumaltre,  the  agent,  M.  Rainals  ascertained  that  thirty-five  seamen 
claimed  and  obtained  then'  dischai^  from  the  Florida  here ;  that  they  were,  in  part, 
replaced  by  othors,  chiefly  natives  of  Belginm,  Germany,  Italy,  and  Sonthern  Austria, 
brought  to  Brest  by  railway  direct  from  Paris,  in  numbers  never  exceeding  fonr  at  a 
time,  and  that  they  were  quietly  sent  on  board  in  similar  numbers. 

The  Federal  corvette  Keorsarge  re-appeared  in  Brest  waters  on  the  3d  of  Jannary, 
1864 ;  and,  after  steaming  about  the  bay  to  withiu  a  mile  of  the  town,  again  pro- 
ceeded to  sea. 

The  Florida,  being  ready  for  sea,  left  Brest  between  9  and  10  o'clock  on  the  evening 
of  the  9th  of  February,  1804,  in  charge  of  a  pilot ;  and  at  a  distance  of  about  thirty 
miles  from  that  port,  passed  through  the  dangerous  passage  Du  Kaz,  inside  the  Saints, 
landing  the  pilot  at  Audieme.- 

I  cannot  help  surmishig  that,  if  all  this  had  happened  in  one  of  Her 
Majesty's  ports ;  if  a  government  dock-yard  liad  been  placed  at  the  dis- 
posal of  a  confederate  cruiser ;  if  snch  crni  ser  liad  been  allowed  to 
remain  six  months  ;  to  have  her  smail-arms  repaired  on  shore;  and  to 
take  in  as  uuich  coal  as  she  ^-anted,  "  like  any  merchant- vessel,"  and 
largely  to  recruit  her  crew,  this  tribunal  would  not  have  failed  to  find 
a  very  eloquent  and  indignant  denunciation  of  such  a  violation  of  neu- 
trality in  the  papers  which  have  been  presented  to  us. 
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After  leaving  Brest  on  the  12tli  of  February,  1804,  tlie  Floritla  visited 
the  French  colony  of  Martiuique,  where  she  remained  from  ^^  ^^^^^^.  ^^ 

the  2Gth  of  April  to  the  7th  of  May  repairing  her  ma- 
chinery and  taking  in  a  fall  supply  of  coal.^    On  the  12th  of  Jfay  she 
tonched  at  Bermnda,  but  only  to  land  asick  officer,  and  left  again  at  once.* 

On,  the  18th  of  Jnne,  1864,  she  again  pntinto  Bermuda,  ^  ,;a,iB^n„„jj 
being  then  nnder  the  command  of  Lieutenant  0.  M.  Mor-  ''■"  """ '' 
ris.'^  Lieutenant  Jlorris  immediately  wrote  to  Colonel  Slunro,  the  act- 
ing governor,  stating  that  his  vessel  was  in  want  of  coals,  provisions, 
and  repairs,  and  requesting  permission  to  have  the  necessary  repairs  to 
the  propeller  and  blow-valve  done  at  Her  Majesty's  dock-yard,  as  they 
could  not  otherwise  be  effected  f  and  Governor  Muiiro  having  referred 
the  application  to  Sir  James  Hope,  the  admiral  on  the  station.  Sir 
James  Hope  directed  a  survey  of  tlie  vessel  to  bo  made  by  competent, 
officers,  who,  on  the  20tl],  reported  as  follows : 

We  Lave  the  lioiior  to  report  that,  having,  io  obeilieucu  to  yoiirdiceetioiis,  lieen.  ou 
boatil.  the  Florifla,  and  with  the  assistance  of  Messrs.  Tlioiiipsoa  and  ^^.^ 

Lcitch,  assistant  eiigiuoers,  examined  her  machiuerj-,  we  beg  to  inako  '"   '""  '' 

tLe  following  rejiort : 

1.  She  can  proceed  to  sea  with  such  repairs  aa  eau  La  made  good  here,  which,  as 
far  as  we  are  able  to  judge,  will  re(iuire  five  days  for  one  man,  viz,  a  diver  for  two 
days  and  a  iitter  for  three  days,  of  three  complete  days  in  all. 

•i.  She  can  proceed  to  sea  with  safety  ia  her  present  state  undei  steam,  bat  under 
sail  is  nnmanageable  with  lier  screw  np  in  bad  weather,  and  her  defects  aloft  (fiross- 
trceslrender  main  topmast  unsafe.    This  could  be  made  i;uod  in  two  days. 

li.  Her  horse-power  is  SOO. 

Consnmption  of  fuel  going  fall  speed... - l.'i    ewt. 

.Speed 10    knots. 

Consumption  of  fuel  going  half  speed ■ 7  J  ewt. 

Speed 8    knots. 

4.  We  are  of  opinion  that  the  Florida  should  ba  alile  to  fetch  the  following  places  iu 
the  time  and  with  the  coal  stated  against  each,  viz: 

Hours.    Tons 

Wilmington -  -  - - 115        4G 

Charleston 12i)        52 

Savannah - VMi        55 

Mobile o.jO      1(10 

Wr  liav..,  Ac, 

AI!Tm:it  11.  G,  EICIIARDSOS, 

Lieidenani. 
EDWAlIll  0.  CRICHTON, 

Clihf  Ei>g!.«eKr. 

\'icft- Admiral  Sir  J.  Hoi-i;,  4x:,  <)'-c.,  .['c. 

1'.  S.— The  Florida  can  stow  130  (nits  of  coaV 

TJiKin  this  a  stay  of  five  working  day.s  was  accorded  for  the  comple- 
tion of  the  necessary  repairs.*  Permission  was  gt^-en  to  ship  SO  tons  of 
coal. 

Three  heads  of  complaint  are  put  forward  by  the  United  States  G-ov- 
ernment  as  to  what  was  done  on  this  occasion.  Twice  over  it  is  stated 
that,  a  stay  oi  Jive  days  having  been  granted,  that  stay  was  extended 
to  nine.' 

AVe  have  here  another  of  tiio.^6  inacyuvate  statements  of  fact,  the 
effect  of  which  may  he  to  mislea<l  the  tribunal.  The  stay  of  the  Florida 
:tr  IJfi'iuiKlii  oa  this  occasion  was  only  nine  day.s  in  the  whole,    liiit  the 

Hiitish  AppenrtiK,  vol.  i,  p.  131. 

Ibid,,  p.  132;  United  States  Diiciiiiie:it.«,  vol.  -■.■,  p.  ■.•,r,j, 

Iliitiiti  Appoudix,  vol.  i,  p.  i:sa. 
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earlier  portion  of  tliat  time  was  occnpied  iu  the  preliiiiiuary  tomiiiuiii- 
eations  and  iu  the  survey.  The  stay  of  five  days  was  Rranted  by  tlie 
governor  on  the  2l8t  of  Jnne.  The  Florida  left  on  the  27tli.  The  total 
stay  of  nine  days  has  thus  been  confounded  with  the  stay  after  the 
granting  of  the  Ave  days,  I  should  be  ashamed  to  suggest  that  this 
misrepresentation  was  intentionally  made ;  but  I  must  repeat  that  those 
who  accuse  persona  in  authority  of  misconduct  should  take  more  caro  to 
be  accurate  as  to  their  facts. 

It  is  next  stated  that,  instead  of  '2Q  tons,  the  Florida  was  allowed  to 
take  135.'  But  on  reference  to  the  report  of  the  surveying  officers,  it 
will  be  seen  that  they  estimate  46  tons  as  the  amount  necessary  for  the 
vessel,  if  seeking  the  nearest  port,  namely,  Wilmington ;  100  tons  if 
seeking  the  furthest,  namely,  Mobile ;  vrith  varying  amounts  if  making 
for  intermediate  ports. 

Lieutenant  Morris  assured  the  governor  that  the  port  he  expected  to 
make  was  Mobile.*  The  governor  compromised  the  matter  by  giviug 
permission  to  load  80  tons.  Lieutenant  Morris  reported  officially  iu 
writing  to  the  governor  that  he  had  loaded  80  tons,  as  appears  by  the 
letter  of  Governor  Monro  to  Mr.  Secretary  Cardwell  of  the  7th  of  July. 
1864.^  But  the  United  States  produce  a  voucher  for  135  tons  of  coii! 
shipped  ou  this  occasion.* 

If  it  be  true  that  Lieutenant  Morris  abused  the  confidence  of  Coloue! 
Munro,  and  took  in  135  tons  instea<l  of  SO,  all  that  this  proves  is  that 
Lieutenant  Morris  acted  in  a  manner  unworthy  of  an  officer  and  a  gen- 
tletnan.  Is  it  to  be  said  that  it  was  the  duty  of  the  governor  to  send 
officers  to  watch  the  shipment  of  the  coal,  and  see  that  Lieutenant 
Morris  did  not  play  a  dishonorable  part  and  abuse  the  trust  reposed  in 
him,  and  that  the  quantity  was  not  exceeded?  Such  a  proceeding 
would  have  implied  a  disbelief  in  the  word  of  the  officer  commanding  a 
ship  of  war,  and  therefore  would  more  or  less  have  amounted  to  an 
affront.    I  cannot  think  it  was  necessary. 

The  next  complaint  la,  that  whereas  Ave  days'  work  was  reported  by 
the  surveyors  to  be  all  that  was  necessary  to  be  done,  to  the  vessel, 
twenty  days  of  carpenters'  work  was  done  to  her.*  The  voucher  pro- 
duced shows  that  four  carpenters  were  employed  for  four  days.*  Look- 
ing to  the  small  quantity  of  materials  charged  for,  it  is  probable  that, 
if  an  undue  amount  of  time  was  occupied  in  carpenters'  work,  it  arose 
from  the  unskiltfulness  of  the  workmen. 

The  number  of  men  required  for  the  repairs  of  the  maintop-mast  is  not 
stated  in  the  report  of  the  officers.  The  work  of  four  men  for  four  days 
may  have  proved  absolutely  necessary. 

But  even  if  a  small  and  microscopic  criticism  could  here  discover  any- 
thing to  find  fault  with,  here  again  the  fault  was  that  of  the  officer  com- 
manding the  Florida,  not  of  the  authorities.  Or,  is  it  to  be  said  that 
here  also  a  watch  should  have  been  set  to  measure  the  precise  amount 
of  work  to  which  the  carpenters  should  have  been  limited  ? 

But  complaint  is  made  that,  besides  coal,  the  Florida  was  allowed  to 
take  in  large  supplies  of  provisions,  clothing,  and  other  stores,  evcTi  of 
medicines  I ''    For  what  purpose  this  is  stated  I  cannot  conceive.     If  it  is 

'United  states  Case,  p.  ISO'S. 

'  British  Appendix,  vol.  v,  p.  4. 

^Ibid.,  vol.  i,  p.  133. 

■<  Uniled  States  Documents,  vol.  vi,  p.  359. 

^Caae  of  the  United  States,  p.  361. 

'•United  States  Doenments,  vol.  vi,  p.  3G1. 

"  Case  of  the  United  States,  p.  361. 
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moaut  to  be  said  that  liereiu  tlicre  was  any  breach  of  neutrality,  sm^li  a 
proposition  implies  ignorance  of  the  first  principles  of  international  law. 
All  the  articles  enumerated  are  things  which  a  l>elligereut  has  a  perfect 
right  to  procure  in  a  neutral  port,  and  which  the  governor  could  neither 
prevent  the  commander  of  sucha  vessel  from  buying,  or  the  Queen's  sub- 
jects from  selling  to  him. 

There  is  one  other  compl.iiut,  which  I  confess  occasions  me  both  aur- 
l>rise  and  pain.  It  is  that,  although  the  surveyors  had  reported  thut 
'■  the  vessel  was  unmanageable  with  her  screw  up  in  bad  weather,"  and 
that  "  her  defects  aloft  (cross-trees)  rendered  the  maiutop-mast  unsafe,'' 
,yet,  as  they  had  reported  that  "  she  coald  proceed  to  sea  with  safety  in 
her  then  state  under  steiim,'*  the  governor  ought  not  to  have  allowed  the 
repaii-s  necessary  to  render  her  safe  when  under  sail.'  We  have  here 
tlie  converse  of  Mr,  Dayton's  contention  with  the  French  government, 
but  iu  a  more  objectionable  form.  When  it  is  borne  in  mind  that  iu  a 
screw-steamer  steam  is  but  an  auxiliary  power,  and  that  no  such  vessel 
is  ever  committed  to  the  ocean  without  everything  necessary  to  her 
safety  under  sail  being  in  a  seaworthy  condition  ;  when  it  is  remembered 
that  all  machinery  is  liable  to  accident,  especially  such  as  is  exposed  to 
the  action  of  the  elements,  and  that  if  anything  had  happened  to  the 
machinery  of  this  vessel  in  her  then  condition,  she  wonid  have  beeu  ex- 
posed, with  her  living  freight,  crippled  and  lielpless,  to  danger  and  dis- 
aster, I  think  the  proposition  which  the  tribunal  is  asked  to  lulopt  ought 
not  to  find  much  i'avor  in  its  sight.  For  myself  I  can  only  say,  that  I 
trust  and  believe  no  British  governor,  placed  in  similar  cii-cumstances, 
would — let  our  decision  be  what  it  may,  let  the  political  consequences  be 
wiiat  they  will — be  so  wanting  in  a  sense  of  what  is  due  to  humaiiitj' 
:md  to  the  honor  of  his  country  as  to  act  otherwise  than  1  am  glad  to 
think  the  governor  of  Bermuda  acted  ou  this  occasion. 

I  have  ouly  further  to  observe  that  when  much  is  made  iu  the  case  of 
the  United  States  of  the  fact  that  the  Florida,  instead  of  proceeding  to 
the  nearest  port,  was  kept  cruising  off  the  islands,  lookiugout  for  United 
States  vessels,  which  no  doubt  appears  to  have  been  the  case,  *  the  same 
observation  occurs  as  before.  Such  a  course  of  conduct  may  have  been 
dishonorable  in  Lieutenant  Morris,  as  being  in  breach  of  the  good  faith 
ho  ought  to  have  kept  with  the  governor,  but  it  certainly  canuot  be  as- 
cribed as  a  fault  to  the  latter. 

No  doubt  the  conduct  of  Lieutenant  Morris  is  open  to  observation. 
He  came  back  afterwards  to  the  island,  on  the  pretext  of  delivering  u^i 
two  deserters,  but  in  tact  to  try  and  get  more  coal,  which,  however,  was 
peremptorily  refused.  ^  But  the  answer  lies  in  a  word ;  Lieutenant  Mor- 
ris was  an  offtcer  bearing  a  commission  and  wearing  a  sword  iu  the 
ser\'iee  of  au  American  government;  as  snch,  he  was  entitled  to  the 
presumption  which  attaches  to  such  a  position,  and  which  presupposes 
the  impossibility  of  acts  inconsistent  with  the  liighest  sense  of  honor 
and  the  most  scrupulous  good  faith.  To  have  acted  ou  such  a  presump- 
tion ought  not  to  be  ascribed,  by  a  tribunal  of  honorable  men,  to  those 
who  did  so,  as  a  want  of  due  diligence  in  the  discharge  of  any  duty  they 
were  called  on  to  fulfill  on  the  part  of  a  neutral  government. 

On  the  5th  of  October,  1864,  the  Florida  entered  the  port  of  Bahia, 
whereupon  Mr.  Wilson,  the  United  States  consul,  forthwith  addressed  a 
letter  to  the  president  of  the  province  iu  the  accustomed  terms; 


I  Case  of  tho  Uuited  Statta,  p.  369. 
-See  British  Appeuflis,  vol.  i,  p.  Vi'i. 
"  Ibid. 
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cossui^te  op  the  usited  states  of  america, 

llakia,  October  5,  18G4— 9  a.  m. 

Sir  :  Tliis  uioruiug  n  steameir  anchored  iu  tbis  port  bearing  the  flag  adopted  hy  those 
who  are  involved  iu  the  rebellion  against  the  Government  of  the  United  States  of 
America,  and  I  am  informed  that  the  said  vessel  ia  the  Florida,  which  is  engaged  iu 
oaptnring  vessels  navigating  under  the  flag  of  -the  United  States  of  America,  and  in 
destroying  them  hy  making  bonfires  of  them  and  tlieic  cargoes. 

Tlie  vesael  in  riuestion  is  not  commissioned  by  any  recognized  govcniment  what- 
OT-er,  and  her  officers  and  crew  are  composed  of  persons  of  various  nationalities,  who 
are  not  subject  to  any  international  or  civilized  law,  aud  are  couseqnently  not  entitled 
tj>  the  piivile^s  and  immunities  conceded  to  vessels  uavigating  under  the  flag  of  a 
civilized  nation.  I  therefore  protest,  in  the  name  of  the  United  States  of  Amerioar 
against  the  admission  of  this  vessel  to  free  practice,  hy  which  she  might  he  enabled  to 
supply  herself  with  coal,  provisions,  tiicltle,  or  nteusila  of  any  kind  whatever,  or  receive 
on  board  any  persons  whatever;  finally,  against  any  ussistance,  aid,  or  protection 
which  might  be  conceded  to  her  in  this  port,  or  in  any  other  belonging  to  this 
province. 

I  likewise  claim  that  the  piratical  cruiser  which,  in  comhinntion  witli  the  pirate 


Alabama,  violated  the  sovereignty  of  the  imperial  government  of  Brazil  by  capturing 
aud  destroying  vessels  belonging  to  citizens  of  the  United  States  of  America,  wituin  the 
territorial  waters  of  Brazil,  near  the  island  of  Fernando  de  Noronba,  iu  April,  1863,  bo 
detaiued,  with  alt  her  ofBcers  and  crew,  in  order  to-auswer  for  so  flugTant  a  violation 
of  the  sovereignty  of  the  government  of  Brazil  and  of  the  rights  of  citizens  of  tlie 
United  States  within  the  juriadietion  of  ttie  Brazilian  government, 
r  avail,  &<:., 

THOMAS  F.  WILSON, 

Couaiil  of  the  United  5.'il'«8,' 
His  Excellency  AsTOSio  Joaqiim  da  Sii.v.i  Oojikz, 

I'l-eeitkiit  of  Ihe  Procince  ofBaliia. 
TLe  president  replies: 

In  reply  to  the  consul,  I  have  to  inform  him  that,  as  the  said  vessel  belongs  to  the 
Confedernta  States,  in  whom  the  imperial  government  recognised  the  character  of 
belligerents,  all  the  assistance  required  by  humanity  may  be  furnished  her  which  does 
in  no  wise  constitute  assistauee  for  warlike  pnrpoaes,  as  laid  down  by  interuatiounl 
law,  and  does  not  conflict  with  that  ueutrality  wliich  this  government  studiously  seeks 
to  preserve,  aud  has  always  preserved,  in  the  contest  between  the  States  of  North 
America.  The  undersigned  cannot,  iherefore,  admit  the  first  portion  of  the  claim  of  the 
consul,  iu  the  general  manueriu  which  it  was  presented,  aud  partionlurlj^  in  relation 
to  those  articles  considered  as  contraband  of  war  in  conformity  with  instructions 
issued  ou  that  subject  by  the  imperial  government,  and  according  to  which  the  said 
!l  will  only  ho  permitted  to  remain  in  this  port  for  the  lengtii  of  time  absolutely 


In  regard  to  the  second  part  of  his  note,  it  is  my  duty  to  observe  to  the  cousnl  that, 
even  if  it  were  folly  established  that  the  Florida  had  previously  violated  uentrality, 
Kuch  a  proceeding  would  scarcely  authorize  iis  to  refuse  her  permission  to  enter  the 
ports  of  the  empire,  and  would  never  warrant  ns  to  commit  the  acts  required  by  the 
consul,  which  would  be  equivalent  to  a  hostile  ruptnre,  without  the  iuterveution  of 
the  supreme  goverouieut  ottlio  State,  which  is  one  comi)eteut  to  authorize  such  a  rnp- 

Before  daybreak  wii  the  morning  of  the  7th  the  Florida  was  surprised 
in  the  port  of  Bahia  and  taken  by  the  United  States  wfir-stefimer 
"Wachnsett  and  carried  off  as  a  prize- 
She  sank  shortly  after  her  arrival  in  Chesapeake  Bay,iii  couseqneiiee, 
as  was  asserted,  of  her  having  sprung  a  leak  during  her  voyage,  an<I  of 
her  having  beeii  injnred  while  at  anchor  by  a  United  States  transport. 

Mr.  Seward  appears  at  first  to  have  been  disposed  to  think  that  the 
Brazilian  government,  in  "furnishingof  shelter  and  a  haven  to  pirates,"' 
was  as  much  to  blame  as  the  captain  of  the  AVaehnsett,  as  we  find  him, 
on  hearing  what  had  occurred,  writing  thus  to  Mr.  Webb : 

Dd'AllT-MENT  OF  STATE, 

It'aekiiigtoii,  Xorember  11,  ISJil, 
Siii ;  In  the  years  lflG2  and  18(33  remoustcauces  were  addressed  by  us  to  the  goverii- 
meut  of  Brazil  against  the  policy,  different  as  it  was  from  that  of  all  other  Auiericau 
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States,  in  regard  to  tlio  furDialihig  of  shelter  and  absveu  to  pirates  wlio  ivero  eugaged.  in 
depredating  upoa  tlie  peaceful  commerce  of  the  United  States.  The  correspondence 
came  to  ft  close  without  having  produced  any  satisfactory  result,  and  not  wlthont 
leaving  a  painful  presentiment  that  a  continuance  of  meaanres  so  injurious  to  the 
United  States  would,  sooner  or  later,  alfect  the  harmonious  relations  heretofore  exEst- 
iug  lietween  the  two  countries. 

We  have  just  now  heard  of  the  capture  of  the  Florida  by  the  Wachusett,  at  Bahia, 
and  of  the  conserineut  hostilities  adopted  hy  the  Brazilian  forces  in  that  port ;  hut  we 
have  no  patticular  information  of  the  oircunistances  which  preceded  the  colliaion,  and 
our  iuformntion  concerning  the  transaction  itself  is  incomplete.  At  the  same  time  we 
are  ahsolutely  without  knowledge  of  any  correspondence  that  it  may  have  elicited  be- 
tween yourself  and  the  Brazilian  government. 

In  this  stage  of  the  matter  theTrcsident  thinks  it  proper  that  you  should  inform  the 
minister  of  foreign  affairs  that  we  are  not  indisposed  to  examine  the  subject  upon  its 
merits  carefully,  and  to  consider  whatever  qnestiousmay  arise  out  of  it  in  a  becoming 
and  friendly  spirit,  if  that  spirit  shall  be  adopted  by  His  Imperial  Majesty's  govern- 

The  goYernmeut  of  Brazil  protested  immediately  in  strong  terms 
against  this  violation  of  its  sovereignty  and  tlie  neutrality  of  its  waters. 

The  following  letter  was  immediately  written  by  Senhor  Earhosa  da 
Silva,  the  Brazilian  ehargi;  d'affaires  at  Washington,  to  Mr.  Seward: 

IJII'EUIAI.  LeG.VTION   of   BUAZII^ 

irash'wgtoii,  December  13,  16G4. 

The  undersigned,  chaise  d'att'aires  ad  interim  of  His  Majesty  the  Emperor  of  Brazil, 
lias  just  received  orders  framhis  ^verument  to  address  himself,  without  delay,  to  that  of 
the  United  States  of  North  America  about  an  a«t  of  the  most  tranacendnnt  gravity,  done 
on  the  moruiuE  of  the  7th  day  of  October  last,  in  the  port  of  the  capital  or  the  province 
of  Bahia,  by  the  war-steamer  Wachusett,  belonging  to  the  Navy  of  the  Union,  an  act 
which  involves  a  manifest  violation  of  the  territorial  juiisdiction  of  IJie  empire,  and 
an  efTeuse  to  its  honor  and  sovereignty. 

On  the  4th  day  of  the  month  referred  to  there  entered  that  port,  where  already  had 
been  lying  for  some  days  the  Wachusett,  the  confederate  steamer  Florida,  for  the  pur- 
pose, declared  by  her  commander  to  the  president  of  the  province,  to  snpply  herself 
with  alimentary  provisions  and  coal,  and  to  repair  some  tubes  of  her  machinery. 

The  President,  proceeding  in  accordance  with  the  policy  of  neutrality  which  the 
empire  resolved  to  adopt  on  the  question  in  which  unfortunately  these  States  are 
involved,  and  in  conforoiity  with  the  instructions  in  this  respect  issued  by  the  imperial 
government  on  the  23d  of  June  of  the  year  last  past,  aasentcd  to  the  applicatioa  of  the 
commander  of  Uie  Florida,  and  fixed  the  term  of  forty-eight  hours  for  taking  in  sup- 
plies, and  fixing,  in  dependence  on  the  final  examination  by  the  engineer  of  the  arsenal, 
tlie  determination  of  the  residue  of  the  time  which,  peradventure,  should  be  deemed 
iudispensable  for  the  completion  of  the  repairs. 

The  same  authority  at  oiioa  took,  with  the  greatest  impartiality,  all  the  meaauros 
necessary  to  avoid  any  oondict  between  the  two  hostile  steamers. 

The  Florida  was  placed  under  cover  of  the  batteries  of  the  Brazilian  corvette  U. 
Januaria,  on  the  inslioro  side,  at  the  request  of  her  commander,  who,  reposing  on  the 
faith  with  which,  without  doubt,  tlie  chief  authority  of  the  province  could  not  fail  to 
inspire  him,  coiwadeivd  himself  sheltered  from  any  attack  of  his  adversary,  and  in  this 
contidenca  not  only  staid  a  night  on  shore,  but  gave  liberty  to  a  great  part  of  the 
crew  of  his  vessel. 

It  behooves  me  to  say  that,  as  soon  na  the  confederate  steamei-  entered  the  port  of 
Bahia,  the  American  consul,  Wilson,  addressed  to  the  President  a  dispatch  claiming 
tliat  the  Florida  should  not  be  aduiitt-ed  to  Iree  pratique,  and  that  on  the  contrary  she 
sbouldbedetained,allegingtbrthis,that  that  vessel  had,  in  concert  with  the  Alabama, 
violated  the  neutrality  of  the  empire  by  making  captures  in  18B3,  near  the  island  of 
Fernando  do  Noronha. 

Such  exaggerated  pretensions,  founded  on  facts  not  proven,  which  had  alrea^ly  been 
the  subject  of  discussion  between  the  Imperial  government  and  the  legation  of  the 
Unit«d  States,  could  not  be  even  listened  to. 

If  the  President  should  have  refused  the  hospi!tality  solicited  by  the  commander  of 
the  Florida  he  would  have  infringed  not  only  the  duties  of  neutrality  of  the  empire, 
but  also  those  of  humanity,  considering  that  steamer,  coming  from  Teneriffe,  had  lieen 
sixty-oiio  days  at  sea,  was  unprovided  with  food,  and  with  machinery  in  the  worst  con- 
dition. 
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Afttiwai'ili  tliu  I'roKJdeut  haviug  stateil  to  tlie  same  consul  llmt  ho  bopeil,  iiom  bis 
liouor  and  loyalty  toward  a  friendly  nation,  tliat  lie  would  settle  witli  tUo  commander 
■of  theWachusett,  tliat  lie  should  respect  tlie  neutrality  and  sovereignty  of  the  empire, 
ho  was  answered  affirmatively,  the  oonaul  pledKing  Lis  word  of  honor.  Things  weni 
in  this  condition,  the  term  of  forty-eight  hours  heing  to  expire  at  1  o'clock  of  tht> 
afternoon,  of  the  7th,  when  about  dawn  of  that  daj".  tlie  coiuiiiander  of  the  steamer 
Waclinsett,  suddenly  leaving  his  anchorage,  lussud  through  the  Uruniltau  vessels  of  war 
and  approached  the  Florida. 

On  passing  across  thehowsof  theBraidlian  corvette  D.  Jauiiaria,he  was  liailed  from 
«n  board  tliat  he  must  anchor ;  but,  as  he  did  not  attend  to  this  intimation,  aud  cou- 
tinned  to  approach  the  Florida,  at  the  same  time  tiring  a  gun  and  some  musketry,  the 
commander  of  the  naval  division  of  the  Empire  stationed  in  thoKe  waters  sent  an 
ofBcerou  hoard  the  Wachusett,  and  informed  her«onuuauder  that  the  ships  of  the 
4ivisiou  and  the  forts  would  open  fire  npon  her  if  she  slwrald  attack  the  Florida.  Tlic 
Jirazilian  oQlcer  was  not  allowed  to  ma£e  fast  to  the  Wachusett,  but  the  ofQoer  of  the 
deck  hailed  him,  saying,  in  reply  that  he  accepted  the  intimatiou  given,  that  he  would 
do  nothing  more,  aud  that  he  was  going  to  return  to  his  anchorage.  The  commander 
of  the  Braziliau  division  then  thought  proper  to  ratify  his  intimatiou  hy  firing  a  gun. 
upon  which  a  completo  silence  followed  between  the  two  ships  Wachusett  and 
Florida. 

At  the  time  this  was  passing,  the  cor^'ette  D.  Jauuaria,  on  honi'd,  which  the  com- 
mander of  division  had  hoisted  his  flag,  lay  head  to  flood,  the  steamer  Florida  anchored 
B.B.,  sidehy  side  of  her,  and  quite  close  to  the  shore,  and  betwecnhcr  and  thecorvette 
the  Waohusett  stopped  her  wheels. 

The  commander  of  division  then  observing— notwithstanding  the  darkness  of  the 
night — that  the  Wachusett,  from  tlie  position  in  which  she  was,  kept  moving  onward 
and  was  passing  ahead  of  the  corvette,  in  a  course  E.B.,  heoame  convinced  that,  in  fact, 
she  was  stBering  for  her  anchorage,  thus  complying  with  the  promise  made. 

But  a  few  momenta  afterward,  perceiving  that  the  Florida  was  in  motion,  the  com- 
mander discovered  that  the  Wachusett  was  taking  her  ott'  in  tow  by  means  of  a  long 

Sniprised  at  such  an  extraordinary  attempt,  the  eoramaiider  immediately  set  about 
stopping  this,  and  redressing  at  the  same  time,  as  behooved  him,  the  ofiense  thus  done 
to  the  dignity  and  sovereignty  of  the  empire. 


ir,Wilsuu,  preferred  to  abandon  his  post,  withdrawing  on  board  the  Wachn- 

The  government  of  His  Majesty,  as  soon  as  it  had  of&eial  information  of  the  event, 
addressed  to  the  legation  of  the  Uuited  States  at  Rio  Janeiro  a  note,  in  which,  giving 
u  snccinct  exposition  of  the  fact,  it  declared  that  it  had  no  hesitation  in  believing  that 
it  would  hasten  to  give  to  it  all  .proper  assurances  that  the  Government  of  the  Union 
would  attend  to  the  just  reclamation  of  the  empire  as  promptly  aud  fully  as  the  gravity 
of  the  case  demanded. 

In  correspondence  with  this  expecta-tive  note  the  worthy  representative  of  the  United 
States  was  prompt  in  sending  his  reply,  in  which  he  declares  he  is  convinced  that  his 
Government  will  give  to  that  of  Uie  empire  the  reparation  which  is  due  to  it. 

Such  are  the  facts  to  which  the  undersigned  has  received  orders  to  call  the  attentiou 
■of  the  Hon.  William  H.  Seward,  Secretary  of  State  of  the  United  States. 

The  principles  of  international  law  which  regulate  this  matter,  and  in  respect  of 
which  there  is  not  the  least  divergence  among  the  most  distinguished  publicists,  nri> 
common  and  known  to  all.  The  undersigned  would  tail  to  recogni/e  the  high  intelli- 
gence of  the  Honorable  Mr.  Seward,  if,  perchance,  he  should  enter  in  this  respect  into 
fuller  developments. 

He  limits  himself,  then,  only  to  recall  a  memorable  esLomple,  in  which  thcRe  priuci  - 
pies,  invariably  sustained  by  the  tfuited  States,  had  entire  appUc.ition.  In  1T93,  the 
great  Washington  tlien  being  President  of  the  United  States,  and  the  illustrious  Jeffer- 
son Secretary  of  State,  the  Frenoh  irigate  rBmbiiscade  captured  the  English  ship 
Grange  in  Delaware  Bay,  thus  violating  the  neutrality  and  the  territorial  sovereignty 
of  the  United  States.  The  American  Government  I'emonstrated  energetically  against 
this  violation,  and  required  from  the  government  of  the  French  Kepnblio  not  only  the 
immediate  delivery  of  the  captured  vessel,  but  also  the  complete  liberation  of  all  the 
persons  found  on  board.  This  reclamation  was  promptly  satisfied.  Much  more  grave, 
certainly,  is  tlie  occuiieuce  in  the  port  of  the  province  of  Bahia,  which  makes  the 
subject  of  the  present  uot«.  By  the  special  circumstances  which  preceded  and 
attended  it,  this  act  has  no  parallel  in  the  annals  of  modem  maritime  war. 

The  commander  of  the  Waohusett  not  only  gravely  ofliended  the  territorial  immuni- 
ties of  the  empire,  passing  beyond  the  Jaws  of  war  by  attacking  treacherously,  during 
taie  night,  a  defenseless  ship,  whose  crew,  much  reduced,  because  n 


b,Google 


ni'J-NIOX.S    OF    ?iUi    ALi:XAXlJEli    COCKIliniX.  -iii}- 

were  oji  sliiifu  with  tho  toiiiinanilei'  and  several  oliicern,  reposed  niiwary  beneath  the 
:.]]a(low  of  the  protection  wJiiclt  the  neutrality  of  the  empire  gnaranteod  to  them ;  and 
nn  open  was  tlie  vxoIuCiou,  so  manifext  the  oltense,  that  the  enlightened  Anieriesn  prees 
V.IS  aluiost  niianinioaH  in  condemnation  of  the  inexciiBahle  proceeding  of  Commander 

On  this  oncaxinu,  reminding  the  United  States,  whose  antecedents  are  well  known 
aiul  noted  ill  history  liy  the  enorsetio  defense  of,  and  respect  for,  neutral  rights,  of 
itin»4o  unshaken  prineiplea,  the  nni^rsigiied  cannnt  consider  the  event  which  occnrred 
at  Uahia  nthern'me  than  as  the  iudvidaftl  act  of  the  commitnder  of  the  Wachtisett,  not 
iiuthorizod  or  aimroved  by  his  Goveranient,  and  that  it  will  consequently  jjive  to  the 
^'ovcmment  of  His  Majeaty  the  Enipeior  the  exiilanatious  and  repai'atiou  which,  in 
i^anforniity  tritb  iutei'natioiial  laws,  are  due  to  a  power  which  maintains  friendly  and 
(laoiiic  relations  witli  the  United  States. 

The  jast  reclamation  of  the  Iiupei'ial  government  being  thns  presented,  the  nnder- 
lii^ed  awaits  the  reply  of  the  Honorable  Mr.  Seward,  and,  fully  ooufldiug  in  Lis  exalted 
wisdom,  and  in  the  joHtice  of  the  Government  of  the  United  States,  he  has  not  even 
ior  a  moment  doubted  but  that  it  will  be  aa  satisfactory  as  the  inoontestabla  right 
which  aids  the  empire,  and  the  vast  gravity  of  the  oftense  which  was  done  to  it,  may 

3Ir.  Seward's  anawer  is  remarkable  for  its  liaugUt.v  tone,  and  still 
more  as  showing  the  view  whicli  the  United  States  (lOveriimetit  per- 
sisted ill  taking  as  to  the  inadmissibility  of  the  Oonfederate  States  tx) 
the  character  of  belligerents,  notwithstanding  that  all  the  great  mari- 
time states  had  agreed  throughout,  in  conformity  with  principle  and 
precedent,  in  aeeoifling  to  them  the  status  of  belligerency : 

Depahtmest  of  Stati-:, 

Waahittgtoa,  Decethber  20,  IdCj. 
I  L:i\t>  the  lnjimi  to  iicknowledge  the  reeeiiit.ofyonr  note,  which  sets  forth  the  senti- 
ments ol  tht-  liiiperiai  government  of  Itrajfil  ooneerning  the  capture  of  the  Florida  by 
tlie  Uuiteil  States  war-steamer  WacJiusett  in  the  port  of  Buhia. 

You  will,  of  eonrse,  esplaiii  to  your  govemmcnt  that,  owing  to  an  nnderstiindiiiK 
lietween  yon  and  myself,  your  note,  although  it  hears  the  date  of  the  1-^th  Di'coinber, 
was  nut  submitted  to  me  until  the  21st  instant- 
Jealousy  of  tbreign  intervention  in  every  fonii,  and  absolute  non-intervention  iu 
the  donieKtio  affairs  of  foreign  nations,  are  cardinal  principles  iu  the  policy  of  the 
L'nited  States.  You  have,  therefore,  jnstly  expected  that  the  President  wonld  disavow 
iind  regret  the  proceedings  at  Bahia.  He  will  snspend  Captain  Collins,  and  direct  him. 
to  appear  before  a  court-martial.  The  coiisnl  at  Bahia  a^lmits  that  he  advised  and  in- 
cited the  captain,  and  was  active  iu  the  proceediuKS.  He  will  therefore  be  diainisse^l. 
I'lie  Hag  of  Brazil  will  receive  from  the  United  States  Navy  the  honor  customary  in  the 
intercourse  of  frieudly  maritime  powers. 

It  is,  however,  not  to  he  understood  that  this  Government  admits  or  gives  credit  to 
ihe  chaigea  of  falsehood,  treachery,  and  deception  which  yon  have  brought  against 
ilie  captain  and  the  consul.    These  charges  are  denied  on  the  authority  of  the  officers 

Yon  wiJl  also  be  pleased  to  understand  that  the  answer  now  given  to  your  represen- 
tntio»  rests  exclusively  upon  the  ground  that  the  capture  of  the  Florida  was  an  unau- 
thorized, nniawfnl,  and  indefensible  exereise  of  the  naval  force  of  the  United  States 
witliin  a  foreign  country,  iu  dehance  of  its  established  aud  duly  recogui/.ed  Govem- 

This  Govemnjent  disallows  your  assumption  that  the  insui^nts  of  this  country  are 
ii  lawful  naval  belllgevent;  and,  on  the  conti'ary,  it  maintains  that  the  ascription  of 
that  character  by  the  government  of  Brazil  to  insurgent  citizens  of  the  United  States, 
who  have  hitherto  been,  aud  who  still  ate,  destitute  of  naval  forces,  ports,  aud  eonrts, 
IK  au  act  of  iutervention,  in  derogation  of  the  law  of  nations,  aud  untrieudly  and 
wrongful,  as  it  is  manifestly  injurious  to  the  United  States. 

So,  also,  this  G<ivernnient  disallows  yonr  assumption  that  the  Florida  belonged  to  the 
afoi'cmentioned  insurgents,  and  maintains,  on  the  contrary,  that  that  vessel,  like  the 
Alabama,  was  a  pirate,  belonging  t^i  no  nation  or  lawful  belligerent,  and  therefore 
that  the  harboiiug  and  supplying  of  these  piratical  ships  and  their  crews  in  Brazilian 
ports  were  wrongs  and  injoneH  tor  which  Brazil  justly  owes  reparation  to  the  United 
States,  as  ample  us  the  reparation  which  she  now  receives  from  them.  They  hope,  anil 
confidently  expect,  tliis  reciprocity  in  good  time,  to  restore  the  harmony  aud  fliend- 
ship  which  are  si)  essential  to  the  welfare  and  safety  of  the  two  countries. 

In  the  positions  which  I  have  thus  assumed,  the  imperial  government  will  recognize 


'  Britiah  Appendix,  vol.  i,  p.  1S3. 


lyGoogle 


440  ARBITEATIOX    AT    GKXKVA. 

an  adlioreiice  to  tlic  ri-rlits  whicli  have  been  constantly  assevteil,  and  an  endurinp; 
sense  of  iniaries  wliich  have  been  the  sntijeota  of  earnest  remonstrance  by  the  Uuited 
States  diu'ing  the  last  tbtee  years.  The  govemment  of  Brazil  is  again  iufiiimed  that 
these  positions  of  tliis  Government  are  no  longer  deemed  open  to  argnment. 

It  does  not,  however,  belong  to  tbe  captains  of  ships  of  war  of  the  United  States,  or 
to  the  commanders  of  their  armies,  or  to  their  consnls  lesidiug  in  foreign  ports,  acting 
■withont  the  anthority  of  Congress,  and  withont  even  Executive  direction,  and  choos- 
ing their  own  time,  manner,  and  occasion  to  aasert  the  rights  and  redress  the  wrongs 
or  the  country.  This  power  can  be  lawfully  eieroised  only  by  the  Government  of  the 
United  States'.  As  n  member  of  the  family  of  nations,  the  United  States  practice 
order,  not  anarcliy,  as  they  always  prefer  lawful  proceedings  to  aggressive  riolenoe  or 
retaliation.  The  United  States  are  happy  in  being  able  to  believe  that  Brazil  enter- 
tains the  same  sentiments.  The  authorities  at  Bahia  are  understood  to  have  uusuc- 
cessfully  employed  force  to  overcome  the  Wachiisett  and  rescue  the  Florida,  and  to 
have  continned  the  chase  of  the  offender  beyond  the  waters  of  Brazil  out  upon,  the 
high  seas.  Thns,  in  the  affair  at  Babia,  enbordmate  agents  without  the  knowledge  of 
tbeir  respective  governments,  mutually  inaugurated  an  unauthoriaed,  irregular,  and 
unlawful  war.  In  desisting  from  that  war  on  her  part,  and  in  appealing  to  this  Gov- 
ernment for  redress,  Brazil  rightly  appreciated  the  character  of  the  United  States,  and 
set  an  example  worthy  of  emulation. 

The  disposition  of  the  captured  crew  of  the  Florida  is  determined  upon  the  prin- 
ciples which  I  have  laid  down.  Although  the  crew  are  enemies  of  the  United  States, 
and,  as  they  contend,  enemies  of  the  human  race,  yet  the  offenders  were,  nevertheless, 
unlawfully  brought  into  the  custody  of  this  Government,  and  therefore  they  could  not 
lawfully  be  subjected  here  to  the  punishment  which  they  have  deserved.  Nor  could 
they,  being  enemies,  be  allowed  to  enjoy  the  protection  of  the  United  States.  They 
will,  therefore,  be  set  at  liberty,  to  seek  a  refuge  wheresoever  they  may  liud  it,  with 
the  hazard  of  recapture  when  beyond  the  jurisdiction  of  this  Government. 

The  Florida  was  brought  into  American  waters,  and  was  anchored,  under  naval  sur- 
veillance and  protection,  at  Hampton  Eoads.  While  awaiting  the  representation  of 
the  Brazilian  government,  on  the  28th  November,  she  sunk,  owing  to  a  leak  which 
could  not  be  seasonably  stopped.  The  leak  was  at  first  represented  to  have  been 
caused,  or  at  least  increased,  by  a  collision  with  a  war  transport.  Orders  were  imme- 
diately given  to  ascertain  the  manner  and  cironmstancea  of  the  occurrence.  It  se*med 
to  affect  the  Army  and  the  Navy,  A  naval  court  of  inquiry  and  also  a  military  court 
of  inquiry  were  charged  with  the  investigation.  The  naval  court  has  submitted  its 
report,  and  a  copy  thereof  is  herewith  communicated.  The  military  court  ia  yet  en- 
gaged. So  soon  as  its  labors  shall  have  ended,  the  result  will  be  made  known  to  yonr 
government.  In  the  mean  time  it  is  assumed  that  the  loss  of  the  Florida  was  a  conse- 
<\uenco  of  some  unforeseen  accident,  which  cast  no  responsibility  upon  the  Uuited 
Stat«s.' 

When  this  correspondence,  together  with  that  which  passed  on  the 
occasion  of  the  Sumter,  the  Alahama  and  the  Florida,  in  1S63  and  1863, 
and  -which  I  have  already  referred  to,  is  home  in  mind,  it  is  somewhat 
surprising  that  Brazil  shonld  be  held  np  for  our  special  admiration  iu 
contrast  to  the  defective  neatrality  of  Great  Britain.  Onr  worthy  Bra- 
zilian colleague  will,  I  doubt  not,  appreciate  the  compliment  thns  paid 
to  the  country  of  which  he  is  the  distinguished  representative. 

CASE  OF  THE   ALABAMA. 

I  proceed  to  consider  the  facts  relating  to  the  Alabama,  which,  I  am 
glad  to  say,  can  be  brought  into  a  much  shorter  compass 
The  Ai.,bu..».  tiian  those  relating  to  the  Florida.  "We  are  now  in  posses- 
sion of  the  whole  history  of  this  vessel,  partly  through  the  published 
journal  of  her  commanderj  but,  in  deciding  whether  Her  Majesty's 
government  were  wanting  in  due  diligence  iu  not  seizing  her,  the  tri- 
bunal can  look  only  to  the  facta  as  they  existed  at  the  time  of  her 
escape,  and  the  amount  of  available  evidence  then  forthcoming  to 
justify  and  supi>ort  her  seizure. 

There  is  no  doubt  that,  from  the  beginning,  the  Alabama  was  a  vessel 
intended  for  war,  and  constructed  and  adapted  accordingly,  although, 
as  is  stated  in  the  case  of  the  United  States,  "  she  was  designed  as  a 
'British  Appendix,  vol.  i,  p.  155.  ,-,  . 
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scourge  of  the  enemy's  commerce  rather  than  for  battle.'"  We  now 
Iruow  that  from  the  beginning  she  was  iutended  for  the  confederate 
service.  The  fact  that  slie  was  ordered  by  Biillocli  expressly  for  the 
Confederate  States  is,  no  doubt,  true;  but,  at  the  time  in  question,  this 
was  wholly  unknown  to  the  British  authorities. 

Commenced  in  October  or  November,  1861,  by  Messrs.  Laird,  the 
M-elt-kuown  ship-builders  of  Liverpool,  the  vessel,  known  then  only  by 
her  number,  (290,)  was  launched  on  the  15th  May,  18C2. 

She  had  already  attracted  the  attention  of  Mr.  Dudley,  whom  we  find 
writingabout  her  to  Mr.  Secretary  Seward  on  the  day  following  her  launch : 

111  a  previous  dispatch  I  mentioned  tlie  fact  that  Measrs.  Laird  &  Co.  were  'biii'diiij; 
.a  gua-bont  at  Bitkouhead,  ■wMcli,  I  believe,  was  iiiteuded  fov  the  confederacy.    This 
boat  was  laanehed  yestemay ;  she  will  be,  when  flniahed,  a  very  snperior  boat. 
He  then  gives  a  a  description  of  her,  and  winds  up  by  saying : 

There  is  no  doubt  bnt  what  she  is  intended  for  the  rebels.  This  was  admitted  by 
ciivo  of  the  leading  workmen  in  the  yard;  he  said  she  was  to  be  the  sister  to  tho 
Oi'oto,  and  for  the  same  pnrpose  and  service.'^ 

After  this,  Mr.  Dudley  remains  quiet  for  a  inontb ;  but,  on  the  18th 
of  June,  writes  again : 

The  gun-boat  building  for  the  confederates  by  Messrs.  Laird  will  soon  be  completed 
Sho  made  a  trial-trip  last  Tbursday.  None  of  the  press  were  invited.  No  one  was 
admitted  on  hoard  witliont  a  ticket.  They  were  issued  only  to  the  persons  actively 
vugased  in  aiding  the  rebellion.  Alt  the  active  persons  and  houseB  engaged  in  fitting 
out  ^ips,  &.O.,  were  represented  on  her.  The  New  York  papers  have  pnblisbed  articles 
stating  that  information  of  siiips  Atting  out  at  this  port  is  sent  to  oui  Cioverument. 
■'■' — ^e  pieces  have  been  copied  in  the  newspapers  here,  and  the  effect  has  been  to  make 

leiuuch  more  careful  and  guardert.    It  is  now  difiBcult  to  obtain  informatiou 

.vessel.    They  will  not  admit  anyone,  except  those  connected  with  the  yard, 

lU  go  lU. 

After  giving  a  full  description  of  the  vesssel,  he  adds : 

No  pains  or  expense  has  been  spared  la  her  const  motion,  and,  when  fmished,  alio  will 
he  a  very  s         -      n      .     ™.         .  »    .     .   ..  ,.  -.  .  ...         ... 

Her  triai-ti  , 

ment  in  alxint  ten  days  or  tw 
platforms  for  the  guns  that  ai 
sides  of  the  vessel.' 

On  the  21st  of  June,  Mr.  Dudley,  who  had  been  to  London  to  see  Mr- 
Adams,  the  United  States  minister,  on  the  subject  of  this    tl^  aui-™»,  « 
vessel,  wrote,  on  the  suggestion  of  the  latter,  a  letter  to  be  "^'■■■"'*''- 
forwarded  by  bim  to  Her  Majesty's  government.    Writing  to  Mr.  Seward 
on  the  27th  of  June,  Mr.  Dudley  says : 

Being  entirely  aatisfied  in  my  own  mind  that  this  vessel  was  intended  as  a  privateer 
for  the  rebel  government,  and  that  it  was  my  duty  to  use  every  eftbrt  to  prevent  her 
sailing,  I  went  np  to  liondon  to  confer  with  Mr.  Adams.  At  his  instance  I  drew  up 
and  addressed  to  him  a  note,  a  copy  of  which  is  inclosed,  marked  No.  1.  He  inclosed  a 
copy  of  this,  accompanied  with  an  energetic  note  fl\im  himself  to  Earl  Russell.  Mr. 
Adams  thinks  there  is  a  better  feeling  on  the  part  of  the  Government  toward  us,  and 
that  they  will  now  do  what  they  can  to  conciliate  ns,  and  will  slop  the  fitting  out  of 
this  vessel.  It  is  to  be  hoped  that  they  will  do  it,  as  she  would  do  much  mischief  to 
our  commerce  if  she  got  out  in  some  quarter  distant  from  out  cruisers.  Oue  of  the 
Lairds,  an  active  member  of  this  firm,  is  a  member  of  Parliament.  This  vessel  is  ready 
for  sea,  and  if  not  prevented  will  sail  before  the  end  of  nest  week.  Captain  Bullock 
will  command  her.  She  will  enter  upon  the  bnainess  as  a  pnvateer  at  once,  and  not 
attempt  to  run  into  a  Southern  port.  It  is  said  that  her  armament  will  consist  of 
eleven  guns,  all  of  heavy  caliber.' 


wopieic 
it  this  V( 


'  Page  365. 
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:^rr.  Diidley'sletter  toMr.  Aaam.s,  iiiiderdateof  tlie21stot"  Juue,  was 
as  follows  1 

The  ftni-l""'*  "<>"'  ''eins  'jniit  by  tlie  JCeHSi's.  Laii'il  &  Cn.,  iit  BirkeoLciHl,  op»osite 
I.Lverp<Mjl,  anil  wliiuh  I  nieutioneil  to  you  iu  u  previous  lUHpatcli.iBintended  for  tlieso- 
colletl  coiifedorate  L;iiveinraeut  in  tlie  Sonthem  Stntea.  Tlie  evidence  I  liavo  la  eutiiely 
conclnsive  to  my  nnud.  I  do  nottliiuk  tliore  is  tlie  least  room  for  doubt' abont  it, 
Beaufort  ftud  Caddy,  tvro  of  tbe  offlcera  frava  the  privateei'  Sumter,  stated  tbat  tbin 
vessd  wng  being  bu'ijt  for  tlie  Confederat-e  StateB.  Tbe  foreman  in  Mesera.  Laird'eyard 
snyKslie  is  the  sister  to  the  gnu- bout  Oreto,  and  lias  been  built  for  tbasamepaities  anil 
for  the  same  purpose ;  when  pressed  for  a  further  es:planatiou  he  stated  that  she  wan 
to  be  a  privateer  for  the  "  Southern  government  in  the  United  Statfis."  Tlie  captaiu 
and  offlcerB  of  the  steamer  Julia  ITsher,  now  nt  Liverpool,  and  which  is  loaded  to  run 
tbt'  blockade,  state  that  this  gnn-boat  is  for  tlie  confederates,  and  is  to  be  commaDde<t 
by  Captain  Bnlloek. 

The  strictest  watch  is  kept  over  this  vessel ;  no  person  except  those  immediately  en- 
gaged upon  her  is  admitted  into  the  yard.  On  the  occasion  of  the  trial  trip  made  last 
Thursilny  week,  no  one  was  admitted  witiiont  a  pass,  and  these  passes  were  isaned  to 
hut  few  peTHona,  and  those  who  are  known  here  as  active  secessionists  engaged  iu 
sending  aid  and  relief  to  tbe  rebeln. 

I  understand  that  ber  armament  is  to  cnnsiat  of  eleven  gun^,  and  that  she  is  to  enter 
at  once,  as  soon  as  she  leaves  this  port,  upon  her  business  as  a  privateer. 

The  vessel  is  very  nearly  completed ;  she  has  had  her  first  trial  trip.  This  trial  was 
sncoessfnl,  and  entirely  satiafectory  to  the  persona  who  are  superintending  her  cou- 
atrnctioit.    She  will  be  finished  in  nine  or  ten  days.     "    •     •     • 

■\Vhen  completed  and  armed  she  will  he  a  mostformidnble  and  dangerous  craft ;  and, 
if  not  prevented  from  going  to  sea,  will  do  much  inlacbief  to  onr  eommercD.    The  per- 
sons engaged  in  ber  construction  say  that  no  better  vessel  of  her  class  was  ever  bnilt.' 
Transmitting  this  letter  to  13arl  Biissell  on  the  23(1  of  Jnne,  Mr. 
Adams,  after  adverting  to  the  utEtir  of  the  Oreto,  goes  on  to  say : 

I  am  now  under  the  painfnl  nececaity  of  apprising  your  lordship  that  a  new  and  slill 
more  powerful  war-st^amcr  is  nearly  ready  for  departure  from  the  port  of  Liverpool  on 
the  same  errand.  Tliis  vessel  has  been  built  and  lannched  from  the  dock-yard  of  per- 
sons, one  of  whom  is  now  xitting  as  a,  member  of  tbe  House  of  Commons,  and  ia  fitting 
out  for  tbe  especial  and  manifest  oliiect  of  oarrying  on  hostilities  by  sea.  It  ia  about 
to  be  conimanded  by  one  of  the  insurgent  agents,  the  same  who  aailed  iu  the  Oi'eto. 
The  parties  engaged  iu  the  onterpriao  are  ]ier8ons  well  known  at  Liveipool  to  be  agents 
and  ofScers  of  the  insurgents  in  the  United  States,  the  nature  and  exteut  of  whoac 
labors  ai*  well  explaineu  iu  the  copy  of  an  intercepted  letter  of  one  of  them  which  I 
received  from  my  Govemuieut  some 'days  ago,  and  which  I  had  the  honor  to  place  in 
your  lordship's  hands  on  Thursday  last. 

^k  permission  to  ti'ansinit,  for  your  consideration,  a  letter  ajldressed  ti '  " 

of'th   " 


the  eonanl  of^tlie  United  States  at  Liverimol,  in  onnfirmatiou  of  tbe  atatementa  here 
submitted,  and  to  solicit  such  action  ss  may  tend  either  to  stop  tbe  projected  expedi- 
tion, or  to  establish  thcfucr  that  its  purpose  is  not  inimical  to  the  people  of  theUnit*'d 

The  evidence,  which  was  conclusive  to  Mr.  Dudley's  mind,  and  left  no 
doubt  on  it,  an(l  on  which  Mr.  Adams  asked  for  the  seizure  of  the  ves- 
sel, was  wholly  insufficient  to  justify  snch  a  proceeding.  The  state- 
ments of  the  two  officers  of  the  Snmter,  and  those  of  the  captain  aud 
officers  of  the  Julia  Uslier,  then  leaving  Liverpool  in  order  to  run  the 
blockade,  and  which  Mr.  Dudley  could  only  produce  at  second  hand, 
would  hare  been  unavailable  iu  an  English  court  of  justice.  The  un- 
supported statement  of  a  single  workman  from  the  ship- builders'  yard, 
even  if  such  workman  sboidd  be  willing  to  reproduce  it  in  the  shape  of 
evidence  on  oath,  would  have  fallen  short  of  what  probably  would  have 
been  deemed  judicially  requisite.  The  assertion  of  Mr.  Adams,  *'that 
the  parties  engaged  in  the  enterprise  were  well  known  at  Liverpool  to 
be  agents  and  olficers  of  the  insurgents,"  carried  tbe  case  no  further.  It 
amounted  only  to  a  statement  of  general  notoriety.  A  fact  docs  not  the 
less  require  to  be  proved  by  positive  evidence  because  it  may  be  gen- 
erally reported. 
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The  "iutercepted  letter"  referred  to  by  Jlr.  Adams  was  a  letter  from 
ji  Ciii)taiu  Caleb  Hnse,  a  captain  of  confederate  artillery,  on  subjects 
connected  with  the  snpply  of  arttllery  and  rifles.^  The  only  parties  in 
this  conutry  referred  to  in  it  are  Fraser,  Trenholm  &  Co.,  who  are 
luciitioned  as  having  placed  the  Bahama  at  bis  disposal  for  the  trans- 
port of  some  batteries  of  artillery.  It  is  stated  in  the  United  States 
case  that  tbe  officers  who  were  to  serve  in  the  Alabama  were  in  England 
awaiting  her  completion,  and  were  paid  their  saiariea  monthly  at  Fraser, 
Treuholm  &i  Co's.^  Bnt  it  is  not  stated,  as  I  think  it  sliould  Lave  been, 
that  this  was  not  known  at  the  time,  evea  by  Mr.  Dudley,  much  less 
by  the  British  goverumetit.  The  fact  first  came  to  light  in  the  following 
AprQ,  when  Yonge  came  forward  to  make  disclosures. 

Earl  Russell  having  in  due  course  referred  the  letters  of  Mr.  Adams 
and  Mr.  Dudley  to  the  department  of  the  customs,  the  following  report 
was  received  by  the  commissioners  from  the  surveyor  of  the  port  of  Liv- 
erpool, under  date  of  the  2Sth  of  Jane : 

LiVBiiroOL,  Jaae  28,  1862. 

Sir;  I  most  rospectfully  Ijog  to  rnport  that  tho  vessel  to  which  tlieae  papers  refer 
has  uot  osuaped  the  notico  of  the  custu'^s  officers,  but,  as  yet,  uotMug  has  traaspired 
eoiicerniug  her  is^hich  appeared  to  (lemancL  a  special  report. 

Tlio  officers  have  at  all  tiiues  free  acoesB  to  the  bnilding-ynnls  of  the  Messrs.  Laird, 
at  Birkenheacl,  wheve  tlie  said  vessel  is  now  Ijiug,  and  there  has  been  no  attempt  on 
the  part  of  her  builders  to  disgnise  what  is  moat  iippareut  to  all— that  she  is  intended 
foi'  a  ship  of  war. 

Agreeably  with  your  directions,  I  have  personally  inspected  her,  and  find  that  she  is 
rightly  described  in  the  oommnnioation  ol  the  United  States  consul,  except  that  her 
t;ugines  are  not  on  the  osoillating  principle.  Her  dimensions  are  as  follows :  length, 
yil  feet  6  inches;  breadth,  31  feet  fe  inches ;  depth,  17  feet  8  inches,  and  her  gross  ton- 
nage, by  the  present  rnle  of  admeaauremejit,  is  682?i}a  tons. 

She  has  several  powder-canisters  on  board,  but  neither  gnns  nor  carriages  as  yet. 

The  current  report  of  that  vessel  is  tliat  she  has  been  built  for  a  foreign  govern- 
ment, and  that  js  not  denied  by  the  Messrs.  Laird,  with  whom  I  have  coramnnicated 
upon  thJe  subject,  bat  they  do  not  appear  disposed  to  reply  to  any  questions  with  refer- 
ence to  tie  destination  of  the  vessel  after  she  leaves  this  port,  and  we  have  no  other 
reliable  sonrce  of  information. 

It  Trill  be  in  your  recollection  that  the  current  report  of  the  gnn-boat  Oreto  was, 
that  she  had  been  built  for  a  foreign  government,  which  vessel  recently  left  this  port 
under  a  British  flag,  without  any  giiua  or  ammnnitiou  on  board,  as  previoutdy  re- 

I  beg  to  add  that  any  fnrther  information  that  may  be  obtained  concerning  the  \-es- 
sel  referred  to  will  be  immediately  reported,  agreeably  with  your  directions. 
Very  respectfully, 

E.  MORGAN,  Sun-c-yor.^ 

The  ret>orts  carrying  tlie  case  no  farther,  the  solicitor  of  the  customs 
sidvised  the  Board : 

At  present  there  is  not  sufficient  to  show  that  the  vessel  in  r[nestion  falls  within 
the  provisions  of  tho  seventh  section  of  the  foreign-enlistment  act,  or  to  give  the 
board  of  ofBcers  of  this  revenue  power  to  interfere  in  this  case.  ,  The  officers  at  Liver- 
pool have  acted  discreetly  in  keeping  a  watch  upon  her,  and  should  continue  to  do  so, 
inimedioteiy  reporting  to  the  board  any  eiroumstances  that  they  may  consider  to  call 
lor  directions,  or  advisable  to  brine  under  the  board's  notice;  but  tne  officers  ought 
not  to  move  in  the  matter  without  the  clearest  evidence  of  a  distinct  violatioa  of  the 
foieign-eulistment  act,  nor  unless  at  a  momeot  of  great  emergency,  the  terms  of  the 
act  being  estremely  technical  and  tho  reiiuirements  as  to  intent  being  very  rigid.  It 
may  be  that  the  ship,  having  regard  to  her  cargo  as  contraband  of  war,  might  be 
uniiiiesliouably  liable  to  capture  and  condemnation,  yet  not  liable  to  detention  under 
the  foi-eiBii-euiiatiuent  iiut,  and  tlic  Hciznra  might  entail  upon  themselves  very  serious 
conscciucnoes. 

F.  J.  HAMEL. 

JusE  30, 1862. 
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The  Commissioners  of  Customs  concurred  in  opinion  with  theii'  legal 
adviser.     Iq  their  report  to  the  lords  of  the  treasury,  they  add : 

With  reference  to  tlia  statement  of  the  United  States  consul,  that  the  evidence  he 
Las  in  regard  to  this  vessel  being  intended  for  the  so-called  confederate  government  in 
the  Sontheru  States  is  entirely  conclusive  to  his  mind,  ice  vcoald  observe  that,  inas- 
ninch  as  the  offtcers  of  cnstoms  of  Ltverpool  woaM  not  be  justified  in  taking  any  steps 
against  the  vessel  unless  sufficient  evidence  to  warrant  her  detention  should  be  laid 
before  them,  the  proper  course  vFonld  be  foi"  the  consul  to  submit  snch  evideuce  as  he 
possesses  to  the  collector  at  that  pott,  who  would  thereupon  take  such  measures  as  the 

Srovisions  of  the  foreign-enlistment  act  would  require.  Without  the  production  of 
all  and  snfllcient  evidence  to  justify  their  proceedings,  the  seizing  officet;^  might  entail 
on  themselves  and  on  the  government  very  serions  consequences. ' 

In  forwarding  these  reports  to  Mr.  Adams,  Earl  Russell,  in  a  note  of 
the  7th  July  to  Mr.  Adams,  suggests  to  Mr.  Adams  "  to  instruct  the 
United  States  Consul  at  Liverpool  to  submit  to  the  collector  of  customs 
at  that  port  such  evidence  as  he  may  possess  tending  to  show  that  hi* 
suspicions  as  to  the  destination  of  the  vessel  in  question  were  well 
founded.^ 

Mr.  Adams  accordingly  wrote  to  Mr.  Wilding,  the  American  Vice-Con- 
sul at  Liverpool,  inclosing  a  copy  of  Earl  Russell's  note,  requesting  liim 
to  "  communicate  as  soon  as  may  be  any  evidence  which  be  could  readily 
command  in  aid  of  the  object  designated," 

Referring  to  the  requisition  thus  made,  Mr.  Dndley,  in  a  dispatch  t«- 
Mr.  Seward  of  the  9th  July,  writes: 

I  do  not  think  the  British  Qovernment  are  treating  ns  properly  in  this  matter.  They 
are  not  dealing  with  us  as  one  friendly  nation  onght  to  deal  with  another.  When  I,  9!=' 
the  agent  of  my  Government,  tell  them,  from  evideuce  submitted  to  me.  that  I  Lave  no 
doubt  about  her  character,  they  ought  to  accept  this  until  the  parties  who  are  building 
her,  and  who  have  it  in  their  power  to  show  if  hei  destination  and  purpose  <ire  legiti- 
mate and  honest,  do  so.  It  is  a  very  easy  matter  for  the  Messrs.  Laird  &  Co.  to 
show  for  whom  they  are  building  her,  and  tu  give  such  information  as  to  her  purpose 
as  to  be  satisfactory  to  all  parties.  The  burden  of  proof  ought  not  to  be  thrown  upon 
ns.  In  a  hostile  commnnity  like  this  il  is  very  difflenlt  to  get  ini'urmntiou  at  any  time 
upon  these  matters,  and  if  names  are  to  be  given  it  would  render  it  almost  impossible. 
The  government  ought  to  investigate  it,  and  not  call  on  ns  tor  proof. 

Notwithstanding  the  view  thus  expressed  that  his  belief  as  to  her  des- 
tination was  sufflcieiit  to  call  for  the  seizure  of  the  vessel,  Mr.  Dudley, 
on  the  same  day,  addressed  the  following  coniniiinication  to  the  Collector 
of  Cnstoms: 

i-i\KLii'Oor.,  JHlg  9,  im->. 
Sir  :  In  accorda-ice  witli  a  siiggestiou  of  Karl  Russell  in  a  comnuniication  to  Sir. 
Adams,  the  Amerlcaa  minister  tu  Londoci,  I  bug  to  lay  l>efui-e  you  tlie  iuform»ttnii  and 
circumstances  which  have  come  to  my  knowledge  relative  to  the  gnu-boat  now  being 
fitted  out  by  Messrs.  Laird,  at  Birkenhead,  for  the  confederates  of  Uie  Southern  Uuiteil 
States  of  America,  and  intended  to  be  used  as  a  privateer  against  the  United  States. 

On  my  arrival,  and  taking  charge  of  the  Cousulste  at  Liverpool  in  November  last. 
my  attention  was  called  by  the  Acting-Consnl  and  by  other  persons  to  two  gun-bonts^ 
being  or  to  be  fitted  out  for  the  so-called  Confederate  Government:  the  Oreto,  iitted  out 
by  Mr.  Miller  and  Messrs.  Fawcett,  Preston  3d  Co.,  and  the  oue  now  in  question.  Sub- 
sequent events  fully  proved  the  suspicion  with  regard  to  the  Oreto  to  be  well  founded ; 
she  cleared  from  Liverpool  in  Maich  last  for  Palermo  and  Jamaica,  bnt  sailed  direct 
for  Nassau,  where  she  uo^  Is  receiving  her  armament  as  a  privateer  for  the  so-called 
confederate  government ;  and  my  attention  was  called  repeatedly  to  the  gnu-boat  build- 
ing by  Mr.  Laird  by  various  persons,  who  stated  that  she  also  was  for  a  confederate 
privateer,  aud  was  beiag  bnilt  by  the  Messrs.  Lairds  for  that  express  purpose. 

In  May  last  two  oSc«rs  of  the  southern  privateer  Sumter,  named  Caddy  and  Beau- 
fort, passed  through  Liverpool  on  their  way  to  Havana  and  Nassau,  and  while  lieri- 
stated  that  there  was  a  gnn-boat  building  by  Mr.  Laird,  at  Birkenliead,for  the  Southern 
C  mfederaey ;  and  not  long  after  that  a  foreman  employed  about  the  vessel  in  Mr.  Laint's 
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yiiid  stabeil  iliBt  slie  was  the  sister  of  theOceto,  anil  inteuded  for  the  saiiiosei'vico,  anil 
when  praaaed  for  au  explanation  fnrther  stated  that  she  was  to  be  a  privateer  for  the 
SontLem  Qovevnment  iu  tlie  tJuited  States. 

When  the  vessel  was  first  tried,  Mr.  Wellsraan,  one  of  tlio  firm  of  Fraaer,  Trenholm 
&,  Co.,  (who  are  well  known  as  agents  for  the  confederate  government,)  Andrew  and 
Thomas  Byrne,  and  other  persons,  weU  known  as  having  been  for  months  actively  en- 
gaged iu  Bending  munitions  of  war  for  said  government,  were  present,  and  have  accoca- 
pauied  her  on  her  varioas  trials,  as  they  had  accompanied  the  Oreto  on  her  trial  trip  and 
un  her  departore. 

In  April  last,  the  sontheiu  screw-steamer  Annie  Childs,  which  had  run  the  blockade 
out  of  CharlestfOn,  and  the  name  of  which  was  changed  at  this  port  to  the  Julia  Usher, 
was  laden  witlt  mnuitions  of  war,  consisting  of  a,  large  quantity  of  powder,  rifled 
i^annon,  &c.,  by  Messi's.  ITraaer,  Trenholm  &  Co.  for  the  southern  confederacy,  and  left 
Liverpool  to  run  the  blockade  under  the  command  of  a  Captain  Hammer,  and  having 
on  board  several  of  the  crew  of  the  privateer  Sumter,  to  wliich  I  have  Ijofore  referred. 

For  some  reason  uuknown,  this  vessel •oame  back  and  is  now  here.  Since  her  returu 
■i  youth  named  Hohiuson,  who  had  goue  iu  her  aa  a  passenger,  has  stated  that  tile  gun- 
boat building  at  Lairds'  ('or  the  Southern  Confederacy  was  a  subject  of  frequent  con- 
vcrsatioa  among  the  ofBcers  while  she  (the  Juha  Usher)  was  oat.  That  she  woe  all  the 
time  spoken  of  as  a  confederate  vessel ;  that  Captain  Bullock  was  to  command  her ; 
that  the  money  for  her  was  advanced  by  Fraser,  Trenholm  &  Co. ;  that  she  was  not  to 
make  any  attempt  to  run  the  blockade,  bnt  wonld  go  at  once  as  a  prjvateer ;  that  she 
was  to  mount  eleven  gnns;  audthat  if  the  Jnlia  Usher  was  not  going,  the  six  men  from 
the  Sumter,  who  were  on  board  th.e  Julia  Usher,  were  to  join  the  gun-boat.  This  youth, 
being  a  native  of  !Neir  Orleans,  was  extremely  anxions  to  get  tt^n  on  board  the  gun- 
boat, and  wished  the  perpon  he  made  the  communication  to,  t-o  assist  him  and  see 
Captain  ISullock  on  his  behalf.  He  has,  I  understand,  been  removed  to  a  school  in  Lon- 
don. With  reference  to  his  statement,  I  may  observe  that  Captaiu  Hammer  referred 
to  is  a  South  Carolinian,  has  been  for  many  years  in  Fraser,  Trenholm  &.  Co.'s  employ, 
is  greatly  trusted  by  them,  and  is  also  intimate  with  Captain  Bullock,  so  that  he  would 
be  likely  to  be  well  informed  on  the  subject;  and  as  he  bad  no  notion  at  tliat  time  of  re- 
Tiirning  to  Liverpool,  he  wonld  have  no  hesitation  in  speaking  of  the  matter  to  his  ofli- 
cnrs.  and  the  persons  from  the  Sumter.  I  may  also  state  that  Captain  Bnllock  referred. 
ui  is  in  Liverpool,  that  he  is  an  officer  of  the  Confederate  Navy,  tliathe  was  sent  over 
here  for  the  ojcpress  pnrposo  of  fitting  out  privateera  and  sending  over  munitions  of 
war ;  that  he  transactfl  liis  business  at  the  oGSce  of  Fraser,  Trenholm  &  Co. ;  that  he 
has  been  all  the  time  in  communication  with  Fawcett,  Preston  &,  Co.,  who  fitted  out 
tlio  Oreto,  and  with  Lairds',  who  are  fitting  out  this  vessel :  that  he  goes  almost  daily 
on  board  the  gun-boat,  and  seems  to  be  recognised  as  iu  auUiority. 

A  Mr.  Blair,  of  Paradise  street,  in  this  town,  who  furnished  the  cabins  of  the  Laird 
gun-boat,  has  also  stated  that  all  the  fittings  and  fnruitnre  were  selected  by  Captain 
Bullock,  and  were  subject  to  his  approval,  although  paid  fur  by  Mr.  Laird. 

The  inibrmation  on  which  I  have  formed  an  undouhtmg  conviction  that  this  vessel 
i^  being  fitted  out  fin  the  so-called  Confederate  Gavemmeut,,and  is  intended  to  cruise 
iigainst  tlie  commerce  of  tlie  United  States,  has  come  to  me  from  a  variety  of  sources, 
iiud  I  have  detailed  it  to  yon.  as  far  as  praotioable.  I  luive  given  you  the  names  of 
persons  making  the  statemente,  but  as  the  information  iu  most  oases  is  given  to  me  by 
persons  out  of  friendly  feeling  to  the  Uniteil  States,  and  iu  strict  confidence,  I  cannot 
slate  the  names  of  my  informants;  but  what  I  have  stated  is  of  sucli  a  character  that 
little  inquiry  will  confirm  its  truth. 

Everything  about  the  vessel  shows  her  to  be  a  war-vessel ;  she  has  well-constructed 
uiagai!iuea ;  slie  has  a  number  of  canisters  of  a  peculiar  and  expensive  construction  for 
ijoutaining  powder ;  she  has  platibrms  already  screwed  to  her  decks  for  the  reception 
of  swivel  gnus.  Indeed,  the  fact  that  she  is  a  wur-ressel  is  not  deuied  by  Messrs. 
Laird,  but  they  say  she  is  for  the  Spanish  Government.  This  they  stated  ou  the  3d  of 
April  last,  when  General  Bnrgoyne  visited  their  yard,  and  was  shown  over  it  and  the 
various  vessels  being  built  there  by  Messrs.  John  Laird,  junior,  and  Henry  H.  Laird,  as 
was  fully  reported  iu  the  papers  at  the  time. 

Seeing  the  statement,  and  having  been  already  informed  from  so  many  respectable 
Nources  that  she  was  for  the  so-called  Confederate  (jlovomment,  I  at  ouce  wrote  to  the 
minister  in  Luudou,  to  ascertain  from  the  Spanish  Embassy  whether  the  statement  was 
true.  Tlie  reply  was  a  positive  assurance  thatshe  was  not  for  the  Spanish  Government. 
I  am  therefore  anthoiized  iu  saying  that  what  was  stated  on  that  oi 


I  a  „ 

If  yon  desire  any  personal  explanation  or  information,  I  shall  be  happy  to  atteud 
you  wlienever  you  may  request  it.  > 
i)i  the  statements  contained  ia  tlie  foregoing  letter  tbe  greater  part 
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could  not  hiive  been  made  available  in  an  Englisb  court.  For  the  rea- 
sous  I  bavo  already  mentioned,  the  loose  statements  made  to  Mr.  Bndley 
by  persons  unnamed;  the  iinauthorized  statements  of' Caddy  and  Beau- 
fort, on  tbeir  way  tlirough  Liverpool ;  the  loose  conversations  and  equally 
unauthorized  statements  of  the  officers  on  board  the  Annie  Childs,  re- 
ported by  the  yoath  Bobinson,  who  had  been  removed  to  a  school  in 
London,  nobody  knew  where,  would  all  have  boon  inadmissible  accord- 
ing to  English  procedure.  The  fact  that  particular  persons,  supposed  to 
be  connected  with  the  Confederates,  had  gone  out  in  the  vessel  ou  her 
trial  trip  was  equally  worthless.  But  there  were  other  facts  which  were 
of  a  different  stamp  and  deserved  more  attention  than  they  appear  to 
have  received. 

The  Collector  returned  for  answer  that  he  should  immediately  submit 
Jlr.  Dudley's  communication  to  the  London  board,  adding,  however,  his 
owu  opinion  that  the  statement  made  by  that  gentleman  "  was  not  sncli 
as  could  be  acted  upon  by  the  officers  of  the  revenue,  unless  legally 
substantiated  by  evidence." '  Forwarding  Mr.  Dudley's  communication 
to  the  boarti  of  customs,  Mr.  Edwards  incloses  a  report  from  Mr.  Mor- 
gan, the  surveyor,  saying  that  he  has  inspected  tlie  steamer ;  that  she 
is  in  the  same  state  as  regards  her  armament  as  on  the  date  of  his  for- 
mer report,  having  no  guns  or  carriages  on  board,  nor  were  her  plat- 
forms fitted  to  the  deck.  "  If,"  says  Mr.  Edwards,  "  she  is  for  the  Con- 
federate service,  the  builders  and  parties  interested  are  not  likely  to 
commit  themselves  by  any  act  which  would  subject  them  to  the  penal 
provisions  of  the  foreign-eidistmeiit  act." '' 

The  solicitor  of  the  customs  adopted  the  views  of  the  Collector,  and 
thus  advised  the  Board : 

There  is  only  one  proper  way  of  looking  at  tliia  t[iieatidii.  li'  tlio  Collector  of  Ciis- 
toins  wore  to  detaiu  the  vessel  iu  question,  he  would  no  doubt  biive  to  laiiiDtaia  tlie 
Boizute  by  legal  evidence  in  a  court  of  law,  and  to  pay  damages  and  costs  iu  case  of 
failure.  Upon  carefully  reading  the  statement,  I  find  tliat  the  greater  part,  if  not  all, 
ia  hearsay  anil  inadmissible,  and  as  to  a  part  the  witnesses  are  not  fortheoming  or  even 
to  be  named.  It  is  perfectly  clear  to  my  miud  tliat  there  is  nothing  in  ii^amounting  to 
j»ri?jui-/acifl  proof  sufficient  to  justify  a  seizure,  much  lees  to  support  it  iu  a  court  of 
law,  and  the  consul  could  not  expeet  the  collector  to  take  upon  himself  such  a  risk  iu 
opposition  to  rules  and  priucipli^s  by  which  the  Crown  is  goierueil  in  matters  of  this 

F.  J.  HAMEL. 

JULY  11,  1862. 

Acting  on  this  advice,  the  Commissioners  of  the  Customs  acquainted 
Mr.  Edwards  that  there  did  not  appear  to  be  %>rima-facie  proof  in  the 
statement  of  the  Consul  sufficient  to  justify  the  seizure  of  the  vessel, 
and  directed  him  to  apprise  the  consul  accordingly. 

This  having  been  communicated  to  Mr.  Dudley,  we  find  him  writing 
to  Mr.  Adams  on  the  11th  of  July : 

The  Collector  seems  disposed  to  hold  our  Government  to  na  strict  a  rule  as  if  we  were 
in  a  court  of  justice.  We  are  rer[nired  to  furnish  legal  evidence — I  take  it  this  is  bis 
meaning,  though  it  ia  involved  Iu  some  obscurity — that  iB„that  Ihe  ouua  is  upon  ns 
to  prove  and  estabUah  by  legal  evidence  that  this  vessel  is  intended  as  a  privat>>er.  If 
this  ia  to  be  taken  as  the  answer  of  the  government,  it  ia  hardly  worth  spending  our 
time  in  making  further  application  to  them.  They  show  that  tlieir  neutrality  is  a  meie 
pretense,  and  that  tlie  United  States  cannot  expect  anything  like  iinpaitiality  and  faii- 
uess  at  their  hands. 

When  the  United  States  Government,  through  ite  acknowledged  representnti\e.s,  «n.j' 
to  the  British  government  that  it  is  satisfied  that  a  particular  vessel,  widc-li  is  biiimt 
built  itt  a  certain  place  in  the  kingdom  by  certain  parties  who  arc  their  own  siiijj.;cts, 
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is  iiit*^iiil(;(l  ;is  a  pri\  ntcor  for  tliB  riiliiil  GoviirHraent,  it  i^  tlie  duty  of  tliat  Ciovpi'iiraeiit 
to  lall  ii|"iii  tilt-  iiiiiticn  ivlio  are  Jittiiig  out  tbe  vessel,  to  tell  them  what  the  charge  is, 
iiiirt  rcqiiiro  tliciii  to  State  for  wliom  and  what  purpose  she  is  heing  hnilt,  ami  if  the 
iliai'^ci  is  Rilinittc:il  ur  shown  to  he  true,  to  stop  her  sailinj;.  Our  Qoverniaciit  has  a 
li^ht,  it  seems  lii  lut',  not  only  to  expect  hut  to  reqnire  this  mucli  of  another  frienillj 
^ovei'iiuii'ut.  Anil  if  there  was  any  disposition  to  do  right  and  act  honestly,  this  miioh 
!ic  least  wonld  be  aeeorded.    1  indose  a  description  of  the  iusido  of  this  vessel.' 

The  pretension  thus  put  forward  by  Mr.  Dadley,  in  this  and  in  liis 
former  letter,  tliat  as  soon  as  the  agent  of  a  foreign  state  declares  his 
conviction  that  a  vessel  is  being  bnilt  tor  another  belligerent,  it  becomes 
The  duty  of  tlio  nenttal  government  to  call  on  the  parties  engaged  in 
linilding  her  to  show  that  licr  destination  is  lawfnl,  and  if  they  do  not 
do  so,  to  seize  her,  is  one  ^iiich  cannot  be  admitted.  It  iiroceeds  on  an 
entirely  mistalien  notion  of  the  powers  of  a  Constitutional  government  in 
ii  free  state.  As  I  have  already  pointed  ont,  by  the  then  existing  law  of 
(Ireat  Britain,  as  by  that  of  America,  a  vessel  conld  only  bo  seized  with 
a  vieir  to  its  being  brought  forthwith  into  a  competent  court,  with  a 
\"iew  to  its  condemnation ;  nor  conld  the  Government  Call  on  the  parties 
interested  in  the  vessel  to  show  that  the  purpose  for  wliich  she  was  be- 
ing built  was  a  lawful  one,  till  they  had  made  out  in  a  Court  of  Justice 
at  least  a  snfiicient  prima-facie  case  to  call  u]ion  these  parties  for  an 
answer. 

But  it  is  a  very  different  thing  to  say  that  when  persons  capable  of 
giving  evidence  are  expressly  named,  and  sources  of  information  are 
pointed  ont  from  which  the  truth  may  be  ascertained,  the  authorities 
are  to  sit  with  their  arms  folded,  and  do  nothing  toward  satisfying  them- 
selves whether  a  vessel  is  one  the  unlawful  purpose  of  which  it  is  their 
duty  to  frustrate  by  seizure;  and  although  the  British  government  had 
no  power  to  insist  compulsorily  on  explanations  being  given  by  ship- 
builders as  to  the  destination  of  a  particular  vessel,  yet  I  can  see  no 
reason  why,  in  a  case  of  suspicion,  official  application  might  not  be 
made  to  the  builders  to  relieve  the  government  from  its  embarrass- 
ment by  stating  for  whom  the  vessel  was  being  built.  If  an  answer 
were  given  to  such  an  application,  its  truth  could  generally  be  tested. 
If  all  explanation  were  refused,  or  if  that  which  was  given  turned  out 
on  inquiry  to  be  untrue,  the  evidence  against  the  vessel  would  become 
strongly  confirmed.  It  is  true  the  builders  of  this  vessel  appear  to  have 
been  very  shy  of  answering  inquiries  about  her,  but  1  do  not  find  that 
any  inquiry  of  an  offtcial  character  was  ever  addressed  to  Messrs,  Laird. 
If  it  had  been,  the  high  character  of  these, gentlemen  would  doubtless 
have  insured  either  a  refusal  to  answer  or  a  truthful  answer.  The  former 
wonld  have  helped  materially  to  establish  a  case  against  the  vessel,  the 
latter  would  have  justified  her  immediate  seizure. 

But  beside  the  omission  to  make  any  official  inquiry  of  the  buiUlera, 
no  attempt  appears  to  have  been  made  to  utilize  the  reference  to  per- 
sons specified  by  Mr.  Dudley,  a  subject  to  which  I  shall  return  presently. 
Under  these  circumstances  Mr.  Adams  hit  on  the  happy  idea  of  em- 
ploying a  solicitor  to  get  up  the  case  in  a  business-like  manner;  and  a 
Mr,  Squarey,  an  active  solicitor  of  Liverpool,  was  retained  for  the  prose- 
cution. This  gentleman,  in  spite  of  difficulties,  soon  succeeded  in  dis- 
covering evidence.  "  The  difficulty  we  have  had  to  contend  with,"  writes 
Mr.  Dudley  to  Mr.  Seward,  "  was  to  get  direct  proof.  There  were  men 
enough  who  knew  about  her,  and  who  understood  her  character,  but 
they  were  not  willing  to  testify,  and  in  a  preliminary  preceding  like  this 
it  was  impossible  to  obtain  process  to  compel  them.  Indeed,  no  one  in 
a  hostile  community  like  Liverpool,  where  the  feeling  and  sentiment  are 
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agaiast  an,  would  be  a  willing  witness,  especially  if  he  resided  there, 
and  was  in  any  way  dependent  on  the  people  of  that  place  for  a  liveli- 
hood." '  All  this  no  donbt  was  true,  but  then  it  shonld  not  be  forgotten 
that  exactly  the  same  difficnlty,  arising  both  from  the  unwillingness  of 
the  witnesses  to  come  forward  and  the  absence  of  process  to  compel 
them,  stood  in  the  way  of  the  local  authorities  just  as  much  as  it  did  in 
that  of  Mr.  Dudley  and  Mr.  Squarej. 

On  the  21st  of  Jnly,  however,  Mr.  Dudlej-  with  his  solicitor  waited 
on  Mr.  Edwards  with  six  depositions,  one  of  which,  that  of  a  man  named 
Passmore,  went  directly  to  the  point  to  show  that  the  vessel  was  in- 
tended for  the  Confederate  service.  It  was  shown  by  the  aflidavit  of  au 
articled  clerk  of  Mr.  Squarey  that  he  had  examined  the  Birkenhead 
dock-master's  book,  and  found  an  entry  relating  to  a  screw  steamer,  jSo. 
290,  the  number  of  the  vessel  in  question,  of  the  registered  tonnage  of 
500  tons,  from  which  entry  it  appeared  that  the  uame  of  her  uinstcr  was 
Matthew  J.  Butcher. 

Then  Passmore  deposed  as  follows : 

I,  William  Passmore,  of  BirkeDliCiid,  in  tlii;  (-(nint.v  •■!'  (.  In'^tui'.  iiiiiiiin'i-,  make  oatli 
aua  saj  ns  fulloivs : 

1.  I  am  a  seaman,  and  liave  served  iiM  such  on  Ijiiard  iler  JEajcsty'a  sliiii  Terrible  during 
tlie  Crimeiin  war. 

2.  Having  been  informed  tliat  liands  weru  ^^■allted  for  a  figbtiug-veasi'l  built  by 
MeBsrs.  Laird  &  Co.,  of  Birkenhend,  I  applied  on  Sutniiiuy,  whicli  was,  I  beliovo,  tlie 
21at  day  of  June  last,  to  Captain  Butclier,  wlio,  I  was  int'ormetl,  was  engaging  men  tor 
the  said  veHHcl,  for  a  berth  on  board  her. 

3.  Captain  Butcher  aahed  me  if  I  knew  where  the  vessel  was  going,  in  reply  to  which 
I  told  him  I  did  not  rightly  understand  ubout  it.  I£e  then  told  me  tuo  vessel  was  going 
out  to  the  Government  of  the  Confederate  States  of  America.  I  asked  him  if  there 
would  be  any  fichting,  to  which  lie  replied,  yes,  theywere  going  to  flght  for  the  Southern 
Governtneot.  I  told  him  I  had  been  used  to  fighting-vessels,  and  showed  him  my 
papers.  I  asked  him  to  make  me  signalman  on  hoard  the  vessel,  and,  in  reply,  he  said 
that  no  articles  would  be  signed  until  the  vessel  got  outside,  bat  he  would  make  me 
signalman,  if  they  required  one,  when  they  got  outside. 

4.  The  said  Captain  Butcher  then  engaged  me  aa  an  able  seaman  on  boai'd  the  same 
Teasel,  at  the  wages  of  £4  10«,  per  month ;  and  it  was  arranged  that  I  sbonld  join  the 
ship  ID  Messrs.  Laird  &  Co.'s  yard  on  the  following  Monday.  To  enable  me  to  get  on 
hoard.  Captain  Butcher  gave  me  a  password,  the  number  "  290." 

5.  On  the  following  Monday,  which  was,  I  believe,  the  93d  of  June  last,  I  joined  the 
said  vessel  iu  Messrs.  I^ird  &  Co.'s  yard  at  Birkenhead,  and  I  remained  by  her  till 
Saturday  last. 

6.  The  said  vessel  is  a  screw-steamer  of  about  1,100  tons  bnrthen,ae  far  as  I  can  judge, 
and  is  built  and  fitted  up  as  a  fighting-ship  in  aU  respects ;  she  has  a  magazine  and 
shot  and  canister  ra«ks  on  deck,  and  is  pierced  for  guns,  the  sockets  for  the  bolts  of 
which  are  laid  down.  The  said  vessel  has  a  large  quantity  of  st-ores  and  provisions  on. 
board,  and  she  is  now  lying  at  the  Victoria  Wharf  in  the  great  float  at  Birkenhead, 
where  she  has  taken  in  about  300  tons  of  coal. 

7.  There  are  now  about  thirty  hands  on  board  her,  who  have  been  engaged  to  go  out 
in  her.  Most  of  them  are  men  who  have  previonaly  served  on  board  fighting-ships : 
and  one  of  them  is  »  man  who  served  on  board  the  Confederate  steamer  Sumter.  It  i^ 
well  known  by  the  hands  on  board  that  the  vessel  is  going  out  as  a,  privateer  for  the 
Confederate  G«vernaeut  to  act  against  the  United  States  under  a  commission  from  Mr, 
Jefl'orson  Davis.  Three  of  the  ctew  are,  I  believe,  engineers ;  and  there  are  also  some 
firemen  on  board. 

8.  Captain  Botcher  and  another  gentleman  have  been  onboard  the  ship  almost  every 
day.  It  is  reported  on  board  the  ship  that  Captain  Butcher  is  to  bo  the  sailing-master, 
and  that  the  other  gentleman,  whose  name,  I  believe,  is  Bnllock,  is  to  be  the  fighting 
captain, 

9.  To  the  best  of  my  information  and  belief,  the  above-mentioned  vessel,  which  I 
have  heard  is  to  he  called  the  Florida,  is  being  equipped  and  fitted  out,  in  order  that 
she  may  be  employed  in  the  service  of  the  Confederate  Govemment  inAmerica,  to  cruise 
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lent  and  people  of  the  Uwitoil  .SCiites  of 

WILLIAM  PASSMOEE. 

i^vvoni  liffoi-o  me  iit  lln'  eiistoiu-liDiiso,  Liverpool,  tbis  21st  day  of  Jnlv,  1862. 
S.  PRICE  EDWARDS, 

CoUecloi:' 

Tims  it  apiioareil  that  tlits  registered  captain  of  the  vesgel,  and  who 
was  ill  charge  of  licr,  bad  actually  engaged  a  seaman  expressly  for  the 
serviceofthe  Confederate  States.  TUeother  depositions  went  strongly 
to  sliow  that  Captain  Bnllock  was  the  agent  of  the  Confederate  Govern- 
ment; that  he  had  superintended  the  building  of  the  vessel;  selecting 
the  timber  to  be  nsed  for  her,  and  directing  and  giving  orders  to  the 
workmen;  and,  this  being  so,  that  he  had  proposed  to  one  Erogau,  an 
apprentice  in  the  ship-building  yard  of  Messrs.  Laird  &  Co.,  to  enter  as 
carpenter's  mate  on  board  the  vessel. 

"Sow,  if  this  evidence  could  be  relied  on,  it  established  a  strong  ease 
against  the  vessel,  and  afforded  suflicient  reason  for  seizing  her.  I  by 
]io  means  go  the  leugth  of  saying  that  a  pablie  prosecutor  is  bound  to 
accept  as  tiustworthy  evidence  the  statements  of  witnesses  furnished  to 
him  by  a  party  interested,  till  he  has  had  an  opportunity  of  satisfying 
himself  that  the  evidence  is  deserving  of  credit.  But  here  the  officer 
whose  business  it  was  neither  acted  nor  inquired.  He  made  no  inquiry 
in  the  first  instance  of  the  workman  in  Messrs.  Laird's  yard,  who  ap- 
peal's to  have  been  willing  to  speak.  The  important  statement  that  it 
had  been  represented  to  General  Burgoyne,  when  visiting  the  yard,  that 
the  vessel  waslieirig  built  for  the  Spanish  government,  while  the  Spanish 
minister  in  London  denied  the  fact,  was  not  followed  up.  When  the 
evidence  of  Passmore  and  Brogan  was  brought  before  him,  he  took  no 
trouble  to  communicate  with  these  witnesses  with  the  view  of  satisfying 
himself  of  the  truth  of  their  statements. 

The  blame  of  this  inaction,  however,  attaches  rather  to  those  under 
whose  direction  Mr.  Edwards  proceeded  than  to  himself.  He  cannot, 
I  think,  be  .justly  blamed  for  having  sought  for  and  acted  under  the 
directions  of  his  superiors  in  London  in  an  affair  of  so  much  impor- 
tance. 

The  legal  advisers  of  the  Customs  Department  of  the  Government  did 
not  see  in  the  evidence  submitted  to  them  sufficient  to  justify  the  seizure 
■of  the  ship.    The  assistant  solicitor  reports  as  follows : 

lu  my  opiuioii  tUeve  is  not  siifSeiout  evidence  in  tliis  case  to  justify  the  duteutiou  of 
the  vessel  undMr  tlie  59  (ieorge  IH,  c.  69.  The  only  affidavit  that  professes  to  give 
anything  like  positive  evidence  is  that  of  the  seaman  Passmore ;  but,  assamine  all  he 
states  to  be  trne,  what  occurred  between  the  reputed  master  f  Butcher)  and  himself 
would  not  warrant  a  detention  under  section  6,  nor  support  an  iuforraatiou  for  the  pen- 
alty under  that  section.  Nor  do  I  think,  however  probable  it  may  seem  that  the  ves- 
sel Is  fitted  out  for  the  military  operations  mentioned,  that  snffleient  evidence  has  been 
aildnced  to  entitle  the  applicants  to  the  interference  of  theColleotor  of  Customs  at  Liv- 
erpool, The  only  just itiable  grounds  of  seizure  under  section  T  of  the  act  would  be  the 
production  of  such  evidence  ot  the  fact  as  would  support  an  indictment  for  the  misdc- 


ir  uuder  that  section. 
.)[!?,  Jiilff  23,  im± 


J.  O'DOWD. 

This  report  of  the  assistant  solicitor  was  upheld  by  his  principal ; 
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i  evidence  of  enlistment  of  intlividnalH,  anil  if  tluit  were  Huflioiciit  to  satisfy 
ley  would  bo  liable  to  pecuniary  penalties,  for  soonrity  of  which,  if  recovered, 
IS  miglit  (lotain  the  ship  until  tliose  penalties  wore  satisfied  or  good  li  aU  given ; 
but  there  is  not  eviilence  onongU  of  oulistinoiit  to  call  njioii  the  customs  to  i)roseeutc. 
The  United  States  Consul  oi-  iiny  other  pCT^riTi  mny  'lo  w  ;Lt  tbrii-  own  rhk.  if  they 
see  iit. 

r.  .1.  HA?.n-:i..' 

July  22,  ISiK. 

Tlie  commissioner.s  adopted  tlie  views  of  tlieif  advisers,  and  oil  the 
22(1  of  July  reported  to  tbe  Lords  of  the  Treasury  aceordiugly,  but 
accompanied  their  report  with  the  very  proper  snggestiou  that  should 
their  lordships  entertain  any  doubt  upon  the  scibject,  the  opinion  of  the 
Law-Officers  should  be  taken.  Tlie  papers  were  forwarded  by  the  Ti'eas- 
nry  to  the  foreign  office  witliont  a  moment's  delay,  in  order  that  the 
opinion  of  Lord  Eussell  might  bo  taken^  as  ajipeara  from  a  note  from 
the  secretary  of  the  treasury  to  the  under  secretary  of  state  for  foreign 
affairs : 

TitB-vsintv,  .Mil  23,  1SG3. 
5Iv  Dj^ak  Mil.  Lavauii:  Ah  tlieca!miiiinic;iiiou  niny  be  considei-ert  pressing.  I  send 
it  to  jou  uiioHicially  (•<>  save  time.    I'Di'lmjis  you  ^^-ill  asoertaiu  from  Lni>L   Rnssell 
whether  it  is  his  wisli  that  we  should  take  theopinioiL  of  tlicliiw-ollicer.-ias  to  the  case 
of  this  vessel.    It  is  stated  that  she  is  nearly  ready  for  sea. 
Sincerely  voni's, 

GEO.  A.  HA11ILT0K.= 
The  depositions  of  Passrnore  and  the  others  were  transmitted  also  by 
j\Ir.  Adams,  to  15arl  Itussell,  with  the  accompanying  note : 

Lkoatios  ov  the  U-nited  St.ites, 

London,  July  2-i,lBm. 
Mv  Loed:  I  have  the  honor  to  transmit  copies  of  sis:  depositions  taJten  at  Liverpool, 
tending  to  establish  the  character  and  destination  of  the  vessel  lo  which  I  called  your 
lordship's  attention  in  my  note  of  the  33d  of  June  last. 

Tlie  originals  of  these  papers  have  already  been,  submitted  to  the  collector  of  the 
customs  at  that  port,  in  accordance  with  the  suggestions  made  iu  your  lordship's  tiote 
to  me  of  the  4t1i  of  July,  as  the  basis  of  an  applioation  to  hiin  to  act  iiudei:  the  powers 
conferred  by  the  enlistment  act.  But  I  feel  it  to  be  my  duty  further  to  commaiiicate  the 
facts  as  there  alleged  to  Her  Majesty's  government,  and  to  request  that  such  furtlier 
proceedings  may  be  had  as  may  earrj  into  full  effect  the  detorminatiou  which  I  doubt 
not  it  ever  entertains  to  prevent,  by  all  lawful  means,  the  Utting  out  of  hostile  expe- 
ditions against  the  government  of  a  country  with  which  it  is  at  peace. 
I  avail,  &c., 

CHARLES  FEASCIS  ADAMS.'- 
The  papers  were  submitted  to  the  law-ofBcers  on  the  23d,  with  a  re- 
quest for  their  answer  at  their  earliest  conveuience. 

In  the  mean  time  Mr.  Squarey  had  procured  two  other  important 
depositions :  the  one  that  of  a  ship's  carpenter,  named  Itoberts,  who 
stated  that  he  had  been  engaged  as  carpenter's  mate  on  board  this  ves- 
sel, and  had  seen  Captain  Butcher  by  appointment,  and  that  Captain 
Butcher  had  spoken  to  the  boatswain  about  him ;  and  that  it  was  gen- 
erally understood  on  board  of  the  vessel  that  she  was  going  to  Hassan 
for  the  southern  government;''  the  other  an  affidavit  of  Bobert  John 
Taylor,  which  was  still  more  to  the  purpose.  'Jhis  man,  an  Englishman 
by  birth,  but  living  at  Mobile,  had  been  captured  iu  attempting  to  run 
the  blockade,  and  was  now  desirous  of  taking  service,  whereby  to  get 
back  to  Mobile.    The  material  par(i  of  his  statement  was  as  tbllows : 

Mr.  Rickarby,  of  Liverpool,  a  brother  of  the  owner,  at  Mobile,  of  the  vessel  in  whicii 
I  was  captured  when  attempting  to  run  the  blockade,  gave  me  instructions  togoto- 

'  Apnendix  to  United  States  Case,  vol.  i,  p.  llKt. 

abid.,p.  188. 

'  Appeudis  to  British  Case,  vol.  i,.p.  193, 
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Captain  Butelior,  at  LairtVs  yai-d,  Bitkeiihead.  I  had  pveviously  called  'oii  Sir.  Ricl;- 
ai'li.T,  and  told  him  that  I  wanted  to  go  Soutb,  as  the  Nortteniers  had  robbed  lue  of 
iii,r  clothes  ^hen  I  ivas  captured,  and  I  wanted  to  have  satisfacttou. 

l  first  saw  Captain  Butcher  at  one  of  Mr.  Laird'a  offices  lastThnrsday  fortnight, 
(namely,  the  3d  of  July  last.)  I  told  him  that  I  had  been  sent  by  Mr.  Riokarby,  and 
iiskod  him  if  he  ■were  the  captain  of  the  vessel  which  was  lying  in  the  dock.  I  told 
liim  that  Iivas  one  of  tho  men  that  had  been  captured  in  one  of  Mr.  Riokarhy'a  vessels, 
and  that  I  wanted  to  get  South  in  order  to  bare  retaliation  of  the  Northerners  for  rob- 
1jiug  nie  of  my  elotlies.  He  said  that  if  I  went  witli  bim  in  hi_s  vessel  I  should  very 
shortly  have  that  opportunity. 

Captain  Butcher  asked  mo  at  the  interview  if  I  was  well  acquainted  -with  the  Gulf 
ports,  and  I  told  him  I  was.  I  asked  him  what  port  he  was  Roing  to,  and  !io  replied 
tliat  he  could  not  tell  me  then,  but  that  tliero  would  be  au  agreement  made  before  we 
left  for  sea.  I  iur[ujreil  as  to  tlie  rate  of  wages,  and  I  was  to  get  £4 103.  per  mouth, 
payable  weekly. 

I  tlien  inquired  if  I  might  consider  myself  engaged,  and  ho  replied,  yof;,  and  tli.it  T 
might  go  onboard  the  next  day,  winch  I  accordingly  did;  aud  I  have,  been  working 
on  board  np  to  last  Satunlay  night.' 

These  depositions  were  properlj-  forwarded  by  3Ir.  Snimrey  to  Mr. 
(rardner,  the  secretary  to  tlie  board  of  customs,  together  with  an  opin- 
ion Tvhicli  had  been  given  by  Mr.,  noiv"  Sir  Itoberfc,  Collier,  on  the  wliole 
case,  and  which  was  in  these  tprins : 

I  liavc  iii;iii!;('d  tlu^  iilio\  i' nliUbivitf;.  and  I  am  of  opinion  that  the  collector  of  customs 
wonldlie  justified  in  dcbiiiiiiiy  tlm  vfusrl.  Indeed,  I  should  think  it  his  dnty  to  de- 
tain her;  ami  tliat  if.  altoi  tin;  upidiciilioii  which  baa  been  made  to  him,  supported  by 
the  evldeneo  wlileli  has  been  laid  buloro  mo,  he  allows  the  vessel  to  leave  Livevi)ool, 
i]e  will  incur  a  heavy  responsibility— a  responsibility  of  which  the  board  of  customs, 
under  whose  directions  he  appears  to  be  acting,  must  take  their  share. 

It  appears  difficnlt  to  makeont  a  stronger  case  of  infringement  of  the  foreign-enlist- 
ment act,  which,  if  not  enforced  on  this  occasion,  is  litHeT>ettor  tlian  a  dead  letter. 

It  well  deserves  consideration  whether,  if  the  vessel  be  allowed  to  escape,  the  Fed- 
eral Government  would  not  Iiin-e  serious  grounds  of  remonstrance. 

R.  r.  COLLIER.- 

TEJn'i.E,  JiiJjaa,  180-2. 

Xotwitbstandiug  this  additional  evidence,  and  the  deeiiled  opinion  of 
Mr.  Collier,  strange  to  say,  the  assistant  solicitor  to  the  cnstoins  re- 
mained unshaken  in  his  opinion.    He  reports  on  the  23d : 

I  have  read  the  adilitional  evidence,  and  I  do  not  think  that  it  materially  strengthens 
the  case  of  the  applicants.  As  re{;ams  the  opinion  of  Mr.  Collier,  I  cannot  concur  in 
his  views ;  bnt,  adverting  to  the  high  character  which  he  bears  iu  bis  profession,  I 
submit  that  the  board  might  act  judioionsly  in  recommending  the  loifls  of  the  treasary 
to  take  the  opinion  of  the  law-officers  of  the  Crown. 

J.  OT)OT\'D." 

JuLT  23, 1863. 

These  papers  were  immediately  submitted  to  the  law-ofMcers. 
On  the  25th  of  Jnly  came  a  further  affidavit  from  Mr.  Squarey,  that 
of  a  man  named  Eedden,  who  deposed  as  follows : 

I  am  a  seaman,  and  have  followed  tho  sea  for  fifteen  years.  I  have  been  boatswain 
on  board  both  steamers  and  sailing-vessels,  and  belong  to  tho  naval  reserve. 

About  six  weeks  ago  I  was  engaged  by  Captain  Butcher,  (with  whom  I  had  previ- 
ously sailed,)as  boatswain  on  board  a  vessel  thenio Messrs.  Laird  &Co.'s ship-building 
yard,  but  now  lying  in  the  Birkenhead  float,  and  known  by  the  name  of  No.  390.  Tho 
said  Captain  Butcher  offered  me  £10  per  month,  and  said  an  agreement  should  be 
sif^ned  when  we  got  outside.  He  told  me  that  we  should  have  plenty  of  money  when 
we  got  home,  a-s  we  were  going  to  the  Southern  States  on  a  speculation  to  try  and  get 

Tlie  crew  now  on  board  the  said  vessel  consists  of  about  forty  men,  but  I  believe  that 
she  willtake  to  seaabont  one  hundred  men,  all  told.  It  is  generally  understood  on  board 
that  she  will  clear  for  Nassau,  but  not  make  that  port.  The  said  vessel  has  all  her 
stores  and  coals  on  board  ready  for  sea.  Sho  is  fitted  in  all  reapeots  as  a  mau-of-war, 
to  carry  sis  broadside-guns  and  four  pivots,  but  has  no  guns  or  ammanitiou  oiv  boaid 
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iisyut.  The  rulta  ou  Itoardave  similar  to  thoao  ill  list  on  a  maii-oi-wai,  ami  tin-  iiiirii 
are  not  allowed  to  sing  as  they  do  on  a  merchantman,  Tlie  call  is  used  on  board. 
The  said  vessel  is  of  about  1,100  tons  bnrtlien. 

I  know  Captain  Bnllock.  He  liaa  been  Bupei'intendiuj;  tbe  biiildiug'oftliB  said  vessel 
iu  Messrs.  Laird  &.  Co.'s  j  atd,  and  is,  I  believe,  to  take  ehai-ge  of  the  vessel  when  we 
get  outside. 

It  is  generally  iindoist^cd  on  board  tlie  ^iiid  ^ossel  tliat  slie belongs  tfl  the  confed- 
erate government. 

HESKY  Kl':DDEy. 
Nevertheless,  Mi'.  O'lJowd  still  clings  to  his  o]iiiiioii  with  tbe  perti- 
iiaeitj-  with  which  men  sometimes  persist  in  ailliering  to  an  opinion 
once  formed.    He  says : 

Isobmit  a  reference  to  my  former  reports,  to  the  opinions  expressed  in  which  I  fool  stil' 
bound  to  adhere.  So  far  from  giving  additional  force  to  the  application,  the  a^davit 
of  Hon  rf  Redden  appears  tome  towoakenit,  as,  after  the  lapse  of  several  days  since  the 
date  of  the  former  affldavite,  the  applicants  are  eonfessedly  nnahle  to  make  out  a  bettev 
justification  for  detaining  the  vessel.  It  is,  no  doubt,  difflcnlt  to  procure  satisfaetorj- 
evidence  in  such  a  case ;  but,  in  the  absence  of  at  least  a  clear  jiiima-faeie ease,  theii: 
cannot  exist  those  grounds  for  detainiDg  the  ^■essel  whieh  llie  foreign-enlistment  ai't 
contemplates, 

.1.  O'DOWD. 

CCBTOM^,  JuId  as,  1802. 

There  was,  however,  abundant  ovideiLce  to  inalie  out  a  jn-ima-fatic 
case,  and  of  that  opinion  were  tlie  law-officers  of  the  Crown,  who,  on  the 
29th  of  July,  reported  as  follows : 

Id  our  opinion,  the  evidence  of  the  witnesses  who  have  made  depositions,  (we  allude 
particularlytoWiLiamPaasmore,  Ed  ward  Roberts,  Robert  JohuTajlor,  and  Henry  Red- 
den,) epupled  with  the  character  and  structure  of  the  vessel,  makes  it  reasonably  clear 
that  such  vessel  is  intended  for  warlike  use  against  citizens  of  the  United  States  and 
in  the  interest  of  tbe  (so-called)  Confederate  States.  It  is  not,  and  cannot,  be  denied 
that  the  vessel  is  eonstruoted  and  adapted  as  a  vessel  of  war,  bein"  pierced  for  gans, 
the  sockets  for  the  bolt^  of  which,  Passmore  states,  are  already  laid  down,  and  having  a 
magazine,  and  shot  and  canister  racks  on  the  deck,and  a  certain  numberof  canisters  be- 
ing actually  on  board.  It  is  also  stated  in  the  report  of  the  commissioners  of  customs 
of  July  1st  that  Messrs.  Laird,  the  bnilders,  do  not  deny  that  the  vessel  has  beeu  built 
for  some  "foreign  government,"  although  they  maint-ain,  apparently,  a  strict  resen'c 
as  to  her  actn^  destioatlm,  and  as  to  the  "  foreign  government"  in  particular  for 
whose  service  she  is  intend  td.  We  do  not  overlook  the  facts  that  neither  guns  nor 
ammunition  have  as  yet  Leen  shipped ;  that  the  cargo,  (though  of  the  nature  of  naval 
-'         'n  connection  with  war-jteamers,)  may  yet  he  classed  as  a  mercantile  cargo  ;  and 


that  the  crew  do  not  appear  to  have  been,  in  terms  and  form  at  least,  i 
rolled  as  a  military  crew.  It  is  to  be  expected  that  great  stress  will  be  laid  upon  thes 
circumstances  by  the  owners  and  others  who  may  oppose  the  condemnation  of  the 
vessel  if  seized  by  the  officers  of  the  customs ;  and  an  argument  may  be  raised  as  to 
the  proper  construction  of  the  words  which  occur  in  the  seventh  sectionof  the  foreign - 
enhstment  act,  "equip,  fnrnish,  fit  out,  or  arm,"  which  words,  it  may  be  suggested, 
point  only  to  the  rendering  a  vessel,  whatever  may  he  the  oharaoter  of  its  structure, 
presently  fit  to  engage  in  hostilities.  We  think,  however,  that  suob  a  narrow  con- 
struction ought  not  to  be  adopted ;  and,  if  allowed,  wouM  fritter  away  tbe  aet,  and 
give  impunity  to  open  and  Hagcant  violations  of  its  provisions.  We,  therefore,  recom- 
mend that  without  loss  of  time  the  vessel  be  seized  by  the  proper  authorities,  after 
which  au  opportunity  will  be  afforded  to  those  interested  previous  to  coudemnallou  to 
alter  the  facts,  if  it  may  be,  and  to  show  an  innocent  destination  of  the  ship.  In  the 
absence  of  any  such  conn  ten-ailing  case  it  appears  to  us  that  the  vessel,  cargo,  and 
stores  may  be  properly  condemned. ' 

Unfortunately,  the  report  of  the  law-offlcers  came  too  late.  Before 
tbe  necessary  orders  to  seize  the  vessel  could  be  issued,  a  telegraphic 
message  from  Liverpool  announced  that  she  had  gone  out  of  dock  the 
night  before,  (the  2Sth,)  and  had  left, the  port  that  morning,  (the  29th.) 
She  left  under  the  pretense  of  makiug  a  trial  trip,  but  stood  out  to  sea, 
and  never  returned. 
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Upuu  tiicse  facts  it  appears  to  me  imposBible  to  say  tUat  in  respect  of 
tbis  vessel  tliere  was  not  an  absence  of  "  due  diligence  "  on  the  part  of 
the  Britisli  authorities.  The  delay  which  occurred  in  the  famishing  of 
the  report  of  the  law -officers  is  no  doubt  to  be  attributed  to  the  illness 
of  the  Queen's  advocate,  i-eferred  to  in  the  case  of  the  United  States — 
;m  illness  unhappily  affecting  his  mental  faculties,  and  which  necessi- 
tated his  entire  withdrawal  from  public  life.  As  senior  iu  standing  of 
the  law-ofScers,  the  papers  would  be  sent  to  him  in  the  first  instance. 

From  a  letter  from  Mr.  Adams  to  Mr.  Seward,  of  the  1st  of  August, 
1S62,  it  appears  that,  in  the  interview  had  by  the  former  with  Lord 
llnssell.  on  the  previous  day,  Lord  Russell  had  explained  to  him  that  a 
ilelay  in  determining  on  the  course  to  be  taken  with  respect  to  the  Ala- 
bama had  most  unexpectedly  been  caused  by  the  sudden  development 
of  a  malady  of  the  Queen's  advocate,  Sir  John  Harding,  totally  incapaci- 
tating him  for  the  transaction  of  business,  and  that  this  had  made  it 
necessary  to  call  in  other  parties,  whose  opinion  had  been  at  last  given 
for  the  detention  of  the  gun-boat.'  Upon  this,  it  is  obser\'ed  in  the 
argument  of  the  United  States,  that  no  opinion  of  the  law-offlcers  was 
signed  by  the  Qaeen's  advocate  after  the  30th  of  June,  whence,  it  is 
said,  the  United  States  infer  that  that  officer  "  was  unable  to  attend  to 
his  duties  as  early  as  that  date,"  and,  it  is  added  with  an  ungenerous 
sneer,  "they  infer  that  it  was  not  necessary  to  call  in  new  parties,  but 
to  call  u2>on  the  old."  *  The  unworthy  insinuation  here  meant  to  be 
conveyed  is  that  Loi-d  Bussell  stated  that  which  was  untrue — an  insin- 
uation which  will  be  treated  as  it  deserves  by  every  one  who  knows  him, 
It  is  obvious  that  Mr.  Adams  must,  in  this  particular,  have  misunder- 
stood his  lordship.  The  accompanying  explanation  of  the  circumstances 
attending  the  delay  in  the  delivery  of  the  opinion  of  the  law-officers  on 
the  occasion  in  question  has  been  handed  to  the  tribunal  by  Sir  Houn- 
dell  Palmer,  and  is  beyond  doubt  the  true  explanation : 

Sir  John  Hanling  was  ill  fvum  tlie  latter  part  of  Jane,  1862,  and  did  not,  after  tbat 
time,  attend  to  govemioent  ImsioesH.  It  was  not,  however,  known,  till  aoiue  weeks 
aftem-aril,  tliat  he  waa  unlikelj  to  recover ;  nor  did  the  disorder  nndergo,  till  the  end 
of  July,  such  a  development  as  to  make  the  government  aware  that  the  ease  was  one 
of  permaneut  mental  alienation. 

Although,  wheu  a  law-officer  wiis  ill,  lie  would  uot  he  troaWed  with  ordinary  hasi- 
uess,  it  was  qnite  coDsistent  with  probabOity  and  experiejice  that,  in  a  case  of  more 
than  usual  importanee,  it  would  he  desired,  if  possible,  to  obtmu  the  henefit  of  his 
opinion.  Under  such  circumstances,  the  papers  would  n.iturally  be  sent  to  his  private 
house ;  and  if  this  was  done,  and  if  he  was  unable  to  attend  to  them,  some  delay  would 
necessarily  take  place  betbre  the  impossibility  of  his  attending  to  them  was  known. 

Lord  Knssell  told  Mr.  Adams  (aiat  July,  1862,)  that  some  delay  had,  in  faet,  oooarred 
with  respect  to  the  Alabama,  in  tonsequence  of  Sir  John  Hardipg's  illness.  He  could 
not  have  made  the  statement,  if  the  fact  were  not  really  so ;  because,  whatever  the 
fact  was,  it  must  ha\-e  been,  at  the  time,  known  to  him.  The  very  circumstance,  that 
Sir  J.  Harding  had  not  already  advised  upon  the  case  in  its  earlier  stage,  might  be  a 
i-eason  why  it  should  be  wished  to  obtain  bis  opinion. 

Sit  J.  Harding  and  bis  wife  are  both  (some  years  since)  dead ;  so  are  Sir  W.  Athor- 
tou  (the  then  attornej-geuera!)  and  his  wife ;  no  information,  therefore,  as  to  the  cir- 
cumstances which  may  have  cansed  delay,  with  respect  to  the  delivery  at  their  private 
houses,  or  the  transmission  and  consideration  of  any  papers  on  this  subject,  can  now 
be  obtained  from  them. 

The  then  solicitor.genei-al  was  Sir  E,  Palmer,  who  is  able  to  state  positively  that  the 
first  time  he  saw  or  heard  of  the  papers  sent  to  the  law-ofttcera  (i.  e.,  all  three  law- 
officers)  on  the  23d  and  25th  or  26th  of  July,  was  on  the  evening  of  Monday  the  28th  of 
July,  when  he  was  summoned  by  the  attorney-general,  Sir  W.  Atherton,  to  consider 
them  in  consultation,  and  when  the  advice  to  be  given  to  the  government  was  agreed 
upon.  Sir  R.  Palmer  thinks  it  his  duty  to  add,  that  no  government  ever  had  a  more 
diligent,  conscientious,  and  laborious  sen-ant  than  Sir  W.  Atherton ;  and  that  it  is  in 
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tlie  last  ili^greo  iiiilikfily  tliat.  ho  would  lia\-o  lieeii  |,'iiilty  of  aiij-  iicgligciiee  or  iiiiiiepca- 
smy  ilelaj'  in  tlio  winaideratiou  of  pnpcvs  of  Bncli  iiuportaace. 

As  I  think  that  a  goveruraeiit,  in  the  habit,  according  to  its  consti- 
tutional jiractice,  of  consulting  its  legal  advisers  before  taking  action 
on  matters  of  importance,  would  be  entitled  to  reasonable  time  for  doing 
so  on  such  an  occasion  as  this,  and  would  not  be  liable  for  delay  occa- 
sioned by  an  unforeseen  accident,  I  should  not  lia\'e  been  preparwl  to 
say,  Lad  the  delay  in  tlm  report'ot'  the  law-ofScera  thus  arising  been  the 
sole  cause  of  the  delay  in  ordering  the  seizure  of  this  vessel,  that  a  do- 
lay  arising  from  such  an  aeeident  could  properly  be  attributed  to  a  want 
of  "due  diligence"  in  the  government.  The  want  of  "due  diligence," 
on  which  my  judgment  in  reapect  of  the  Alabama  rests,  is  to  be  found 
further  back.  I  entirely  agree  with  Sir  Eobert  Collier  that  it  was  the 
duty  of  tlie  collector  of  customs  at  Liverpool,  as  early  as  the22d  of  July, 
to  detain  this  vessel.  When  for  his  better  guidance  and  protection  tlio 
collector  sought  tbedirections  of  his  superiors — forwbich  I  can  scarcely 
blame  Lim,  although  the  case  api>eared  clear  enough — it  became,  in  mj- 
opinion,  the  duty  of  the  commissioners  of  customs  at  once  to  direct  the 
seizure  to  be  made.  Misled  by  advice  which  they  ought  to  have  in- 
jected as  palpably  erroneous,  they  anfortunately  refused  to  cause  the 
vessel  to  be  seized.  The  matter  properly  belonged  to  their  department ; 
it  was  competent  to  them  to  act  independently  of  any  other  department 
of  the  state  J  and  the  case,  as  it  seems  to  me,  was  too  clear  to  require 
tbe  opinion  of  the  law-offlcers,  although,  after  the  decision  of  the  com- 
missioners, it  might  well  be  deemed  proper  on  the  part  of  the  head.s  of 
the  government  to  consult  the  law-oflieers  before  acting  in  opposition 
to  it. 

At  the  same  time,  I  must  not  be  understood  as  holding  that  a  mere 
error  in  judgment  amounts  to  negligence.  Questions  present  themselves 
in  the  business  of  life  so  difficult  of  decision  that  the  wisest  and  the 
ablest  men  are  apt  to  err  in  respect  of  them,  Humanum  est  errare.  In 
such  cases  the  question  must  always  be  one  of  degree.  But  here  I  can- 
not help  thinking  that  the  mistaho  was  such  as  to  carry  with  it  legal 
responsibility  as  its  consequence;  I  readily  admit  that,  iu  a  case 
of  doubt,  a  public  department  may  properly  act  on  the  advieo  of  its 
constitutional  advisers,  and  would  not  be  liable  to  the  imputation  of 
negligence  if  that  advice  should  turn  out  to  be  unsound.  But  here  I 
think  there  was  no  room  for  doubt.  My  judgment  is  founded  on  the 
view  that  the  course  to  be  taken  was  plain  and  unmistakable,  but  un- 
fortunately was  not  pursued ;  and  that  there  was  consequently  an  a1>: 
sence  of  the  due  diligence  which  ought  to  have  been  exercised. 

The  vessel  having  thus  escaped  through  want  of  due  diligence  in  that 
department  of  the  government  to  which  it  specially  appertained  to 
seize  her,  the  entire  British  goyernmont,  and  through  them  the  British 
people,  bieeome,  as  it  appears  to  me,  by  necessary  consequence,  involved 
in  a  common  liability.  But  how  far,  considering  the  fact  that,  while 
the  British  government  was  desirous  of  doing  its  duty  in  respect  of  this 
vessel,  the  escape  of  it  was,  in  the  event,  practically  speaking,  the  result 
of  an  unfortunate  and  unforeseen  accident,  the  tribunal  should  award 
to  the  United  States  damages  to  the  full  extent  demanded,  a?  though 
the  result  had  arisen  from  negligence  alone,  is  a  question  which  may 
deserve  serious  consideration. 

But  it  belongs  rather  to  a  different  department  of  our  labors,  and  I 
will  reserve  it  till  we  enter  thereupon. 

^rt«  issvini  T.iv.  But,  I  am  sorry  to  say,  the  charge  of  want  of  diligence 
'■""'''■  in  respect  of  this  vessel  does  not  stop  with  the  iajjt  of  her 
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Oil  the  trioruiug  of  the  30tli  of  July,  a  letter  of  the  29th,  from  Mr. 
Squarey's  tirm,  iDforined  tlie  commissioners  of  customs  that  the  vessel 
had  coiuo  out  of  dock  the  uig-ht  before,  and  had  steamed  down  the  rivei- 
between  ten  and  eleven  that  morning,  as  the  -writers  had  reason  to  be- 
lieve, on  her  way  to  Queenstown.^  At  that  time,  indeed,  the  commis- 
siouers  of  customs  ^vere  under  the  lielief  that  there  were  not  suftteieut 
grounds  for  detaining  the  vessel.  It  was,  therefore,  not  to  be  expected, 
that  on  being  informed  she  had  left  the  Mersey  and  gone  to  Queenstowu, 
they  should  take  any  steps  to  seize  her  at  the  latter  place.  Bat  on  the 
preceding  day,  the  20th,  the  opinion  of  the  law-officers  had  been  given 
that  the  vessel  should  be  seized.  Had  that  opinion  been  at  once  commu- 
nicnted  to  the  customs,  as  the  emergency  of  the  ease  required,  and  the 
commissioners  had  themselves  immediately  telegraphed  to  the  collector  at 
Liverpool,  as  it  wouldhave  been  their  duty  to  do,  desiring  him  to  ascertain 
where  the  ship  was,  and  if  possible  to  follow  and  seize  her,  there  ■would 
still  have  been  an  opportunity  of  stopping  her;  for  it  appears  that  she 
first  proceeded  to  Moelfra  Bay,  on  the  "Welsh  coast,  a  place  about  fifty 
miles  from  Liverpool,  and  remained  cruising  oft'  the  coast.  On  the 
afternoon  of  the  30th  the  tug  Hercules  left  the  Mersey,  with  thirty  or 
forty  men,  who  were  to  form  part  of  the  ship's  crew,  and  found  her  in 
Moelfra  Bay,  where  the  two  vessels  lay  alongside  oue  another  till  mid- 
night, and  the  war-sfceamer  remained  till  3  in  the  morning  of  the  31st. 
On  the  morning  of  the  30th,  prior  to  the  Hercules  leaving  the  river,  the 
consul  called  in  person  upon  the  collector  and  informed  him  that  the 
tug  was  then  in  port,  having  returned  from  the  Alabama  the  evening 
before ;  that  she  reported  that  the  Alabama  was  cruising  off  Point  Lynas, 
and  that  she  (the  tug)  was  then  taking  on  board  men  aiid  equipments  to 
"convey  down  to  the  gun-boat.'" 

The  collector  sent  the  surveyor  to  the  tug,  and  he  reported  that  he 
found  a  considerable  number  of  persons  on  deck,  "  some  of  whom  admit- 
ted that  they  were  a  portion  of  the  crew  and  were  going  to  join  the  gun- 
boat." He  also  informed  the  collector  that  it  was  said  she  had  cruised 
off  Point  Lynas  the  night  before. ' 

It  is  obvious  that  if  a  telegraphic  communication  had  been  sent  to  the 
<!ollector  at  Liverpool,  as,  looking  to  the  urgency  of  the  case,  it  shouKl 
have  been,  he  might,  by  following  the  Herenles,  have  found  the  steamer 
in  Moelfra  Bay;  and  though  in  these  waters,  as  being  beyond  his  juris- 
diction, he  would  have  had  no  authority  to  seize  her,  he  might  have 
called  on  the  collector  of  customs  at  Beaumaris,  a  place  eight  miles  off, 
within  whose  jurisdiction  she  was,  to  take  the  necessary  steps  for  doing 
so.  Knowing  that  she  was  off  that  part  of  the  Welsh  coast,  he  might  also 
have  telegraphed  from  Liverpool,  before  leaving  to  follow  the  Hercules, 
to  the  collector  at  Beaumaris  to  look  out  tor  the  vessel,  and,  if  possible, 
to  seize  her. 

■  Unfortunately,  the  report  of  the  law-officers,  though  sent  iu  on  the 
29th,  was  not  communicated  to  the  commissioners  of  customs  till  the 
jvfternoon  of  the  31st,  by  which  time  the  vessel  was  beyond  the  reach  of 
British  jurisdiction.  It  followed  the  ordinary  routine  of  official  commu- 
nication— was  sent  in  to  the  foreign  office,  thence  to  the  treasury,  and 
thence  to  the  department  of  the  customs.^ 

It  seems  to  me  that  the  United  States  Government  have  also  reason  to 
complain  of  the  inactivity  of  the  collector  at  this  conjuncture  in  another 
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particular.  When,  iu  addition  to  the  evidence  which  had  passed  tUrongli 
his  hands,  the  collector  found  that  the  vessel,  having  gone  ont  ostensi- 
hly  on  a  trial  trip,  did  not  return,  but  was  lying  off  the  Welsh  coast, 
and  that,  instead  of  having  shippeil  her  crew  at  Liverpool,  she  was  hav- 
ing them  brought  off  to  her  by  the  Hercules,  ail  doubt  as  to  the  real 
character  and  destination  of  the  ship  should  have  been  at  an  end ;  and 
as  be  might  fairly  presume  that  the  men  had  a  knowledge  of  the  service 
on  which  they  were  entering,  he  ought  not  to  have  allowed  the  Hercules 
to  leave,  (unless  for  tlie  purpose  of  finding  and  seizing  the  war-steamer,) 
seeing  that,  under  the  6th  sectiou  of  the  foreigij  enlistment  act,  he  had 
power  to  seize  the  tug,  as  being  about  to  take  off  to  the  steamer  i^rsons 
who  had  unlawfully  enlisted  as  part  of  her  crew. 

I  must  say  I  think  the  complaint  of  the  United  States  of  a  want  of 
oflicial  activity  at  such  a  conjuncture  by  mo  means  without  foundation. 

There  is  little  more  to  be  said  on  the  subject  of  the  Alabama.  She 
-in    ;■,   '^^  England  without  her  guns  or  munitions  of  war  of  any 

" '""  *'""'  kind.  She  received  her  armament,  as  we  now  know,  off 
Terceira,  it  haying  been  conveyed  to  her  In  two  vessels  called  the 
Bahama  and  Agrippina.,  but  without  any  knowledge  whatever  on  the 
part  of  the  authorities  that  those  vessels  were  leaving  Liverj^ool  for  the 
purpose.  What  is  stated  iu  the  British  counter  case  on  this  head  ap- 
pears to  me  strictly  accurate : 

The  Alabama  sailed  fi'om  Eii|rlaticl  wholly  imartiiocl,  niid  witU  a  crew  liireil  to  work 
tbe  ship,  and  not  enlisted  for  tne  confederate  Mrvice.  She  leceived  ber  armament  at 
»  distance  of  more  than  1,000  miles  from  England,  and  was  iirmed  for  war,  not  witbiu 
the  Queen's  dominions,  but  either  in  Poitngueae  waters  or  on  tbe  bigh  seae.  The  guns 
and  animnnitioil,  wliich  were  put  on  board  of  ber  oft'  Terceira,  had  been  procured  and 
exported  from  England  in  an  ordinary  merchant-steamer,  which  loaded  them  as  cargo 
and  sailed  with  a  legnlar  clearance  for  Nassnn.  The  olearanoe  and  departnre  of  this 
Htemuer  pimeuted,  eo  far  aa  Her  M^esty's  government  is  aware,  no  circnmstanoe  dis- 
tin^isbing  ber  from  ordinary  blockade-rnnners.  No  information  was  ever  given  or 
representation  made  to  the  government  as  to  this  ship  or  her  cargo  before  she  left 
British  waters;  nor  does  it  appejir  that  tlie  errand  on  which  she  was  employed  was 
known  to  or  suspected  by  tne  offlciala  of  the  United  States.  But,  even  bad  n 
suspicion  existed  that  her  cargo  was  exported  with  the  intention  that  it  siiould  ho 
used,  either  in  tbeConfederateSEates  or  elsewhere.  In  arming  a  vessel  which  had  been 
unlawfully  litted  in  England  for  warlike  employment,  this  would  not  have  made  it  the 
ilnty  of  tbe  oflicers  of  customs  to  detain  her,  or  have  empowered  them  to  do  so.  Sncli 
a  transaction  is  not  a  hreach  of  Englisli  law  ;  nor  is  it  one  which  the  British  govern- 
ment was  under  any  obligation  to  prevent.  Whether  the  cargo  was  sent  from  the  same 
port  as  tbe  ship,  or  from  a  different  pott,  and  by  the  sameor  different  persons,  ismaui- 
lestly  immaterial  for  this  poi'posu.  The  distinction  is  plainly  not  such  as  to  create  iu 
tbe  one  case  a  duty  which,  would  not  arise  in  tbe  other. ' 

The  armament  was,  however,  prepared  in  England,  and  it  was  part 
of  the  saoie  scheme  that  the  vessel  having  been  "equipped,"  that  is  to 
say  prepared  to  receive  her  armament  in  England,  should  have  her  ar- 
mament and  crew  sent  out  and  put  on  board  out  of  the  Queen's  domin- 
ions, for  the  purpose  of  immediate  warfare.  It  is  fairly  open  to  conten- 
tion that  under  such  circumstances  the  whole  should  be  regarded  as  one 
armed  hostile  expedition  issuing  from  a  British  port,  or,  at  all  events, 
that  tbe  ulterior  purpose  of  arming,  though  out  of  British  .iurisdiction, 
gives  to  such  an  equipment  of  the  vessel  within  the  jurisdiction  tbe 
character  of  an  equipment  with  intent  to  carry  on  war. 

Ou  the  whole,  1  concur  with  the  rest  of  the  tribunal  in  thinking  tliat 
in  respect  of  this  vessel  the  liability  of  Great  Britain,  in  lespect  of  want 
of  due  diligence,  is  established  by  the  facts. 

It  would  be  unnecessary  to  pursue  the  history  of  the  Alabama  any 
further,  were  it  not  that,  in  respect  of  her  after-proceedings,  imputa- 

I  British  Countei'  Case,  p.  87. 
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tioiis  of  insincere  neutrality  are  cast  npou  Brilisli  anthoi'ities.     As  to 
tliese  it  becomes  necessary  to  say  a  word. 

The  first  port  she  put  iuto  after  leaving  Liverpool  was  at  Martinique. 
Tlie  Agrippina,  with  a  cargo  of  coal  specially  destined  for        j,  ,i„t,„i,„p 
the  Alabama,  was  there  by  arrangement  awaiting  her  ar- 
rival.  "What  further  passed  ia  thus  stated  in  the  argument  of  the  United 
States:* 

The  Agrippina  loft  pott  upon  the  order  of  Captain  Sammes  to  get  nailer  way  forbt- 
witli  antl  proceeil  to  a  new  place  of  rendezvous,  as  "ii  u>oitM  not  do  for  Aim  to  think  of 
roaling  in  Martluique  iiitder  the  eircumetancee."  Martiniqne  was  nnder  thu  jurisdiotioa 
of  the  French  government  and  not  under  tliat  of  HerM^eaty. 

The  part  of  this  passage  printed  in  italics  is  taken  from  the  journal  of 
f'aptain  Semmes,  set  out  in  the  sixth  volume  of  the  United  States  Ap- 
lieudix,  p.  491. 

The  effect  of  this  statement  is  to  convey  the  impression  that  Captain 
Semmes  found  it  would  not  do  for  him  to.  coal  at  Martinique  on  ae- 
count«f  the  strictness  of  the  French  authorities,  as  compared  with  the 
h\x  neutrality  of  ports  within  Her  Majesty's  jurisdiction.  I  deeply  and 
sincerely  regret  to  find  myself  bound  to  denounce  this  representation  as 
altogether  disingenuous.  It  was  the  fear  of  the  United  States  cruisers, 
not  apprehension  of  French  authorities,  which  led  Captain  Semmes  to 
.seek  a  safer  place  forcoaling.    His  journal  shall  speak  for  itself: 

After  deBoribinE  his  cniise  and  captures  until  October  30,  he  continues,  (p.  492 :) 

'■  The  engineer  having  now  reported  to  me  that  we  bad  no  more  than  aboutfonrdavBof 
fuel  on  board,  I  resolved  tti  withdraw  from  the  American  coast,  run  down  into  the  West 
Indies  to  meet  my  coal-ship,  and  renew  my  supply.  Being  unGert.ain,  in  the  commence- 
ment of  my  career,  as  to  the  reception  I  should  meet  with  in  neutral  pons,  and  fear- 
ing that  I  might  have  difficulty  in  proonring  coal  in  the  market,  I  bad  arranged  with 
my  evet-atteutive  eo-laborer,  Captain  Bullock,  when  we  parted  off  Teroeita,  to  have  a 
supply-ship  sent  out  to  me  from  time  to  time,  aa  I  Bhould  indicate  to  hitr  in  the  ren- 
dezvous. The  island  of  Martinique  was  to  be  the  first  rendezvous,  and  it  was  thither 
aooordingly  that  we  were  now  bound.    This  resolution  was  taken  on  the  30th  of  Oct«- 

After  di^scribiiig  several  other  captures,  and  bis  nri'ival  at  Martiniqnp,  lie  continues, 
(p.  514 :  ) 

"I  found  hei'e  at  her  anchors,  as  I  had  expected,  my  coal-ship  the  Agrippina.  She 
had  been  lying  hero  eight  davs.  Her  master,  an  old  Seotehuian,  who,  like  most  old 
sailors,  was  fond  of  his  grog,  tad  been  ([uito  indiscreet,  as  I  soon  learned,  in  talking 
about  his  ship  aud  her  muvementH.  Instead  of  protending  to  have  come  in  fut  watei- 
or  repairs,  or  to  hunt  a  market,  or  for  something  of  the  kind,  he  had  frequently,  when 
'  half  seae  over,'  in  the  oolfee-honses  on  shore,  boasted  of  hia  connection  with  the  Ala- 
bama, aud  told  his  brother  tars  that  that  ship  might  be  daily  looked  for.  Eight  days 
were  a  sufficient  space  of  time  for  these  conversations  to  be  repeated  in  the  neighboring 
islands ;  and  as  I  knew  that  the  enemy  had  several  cruisers  in  the  West  Indies,  I  was 
only  surprised  that  some  one  of  them  had  not  looked  in  upon  the  Agrippina  before.  It 
would  not  do  for  me  to  think  of  coaling  in  Martininne,  under  the  circumstances,  and  so  I 
ordered  iny  coal-ship  to  get  under  way  forthwith,  and  proceed  to  a  new  rendeKVona — a 
sniiiJl  island  on  tlie  Spanish  main,  where,  in  due  time,  we  will  rejoin  her.  I  had  the 
satisfaction  of  seeing  her  get  a  good  offing  before  nightfall,  and  knew  that  she  was 

The  foregoing  extnvct  speaks  for  itself.  What  makes  the  matter  still 
worse  is  that,  at  the  time  this  passage  in  the  United  States  argument 
was  penned,  a  letter  from  the  British  consul  at  Martinique  to  Earl 
Kusselt  had  been  published  in  the  British  Appendix,  from  which  it 
appears  that  the  consul  actually  remonstrated  with  the  master  of  the 
Agrippina,  and  called  the  attention  of  the  French  governor  to  the  trans- 
action, as  an  improper  one,  on  which  the  governor  declared  his  iuteutiou 
of  allowing  the  same  fiiciUties  to  the  Alabama  as  he  had  previously  af- 
forded to  the  Sumter. 
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Tlie  letter  is  as  follows : 

Saixt  Pikrue,  Xoe-hibtr  SO,  loCi. 

My  Lokd  ;  I  have  tiie  honor  to  report  to  your  lordsliip  tliat  tlie  coufwlei'ttte  steaiiiei' 
Alnljftnia,  Captain  Seiumes,  liiiM    ■■■'"■' 

The  foltowing  are  *' ' 

tliis  noted  cruiser : 

I  liiul  to  proceed  to  Fort  <le  Fraace  on  tlie  I2tU  instant  od  ofQcial  liuBiiicsa  vitli  au 
EugliBli  aliip  lying  there,  and,  on  my  awival,  I  heard  that  au  English  hark,  tlio  Agrip- 
liina,  master  McQiieon,  had  entered  theharhor  on  the  previous  evening  mth  a  cargo  of 
coals,  shipped  at  CardifEand  cleared  from  the  cnatom-Bouse  there,  for  Jamaica;  that  to 
explain  his  presence  at  Fort  de  France,  the  master  had  stated  that  he  wastoieceife  in- 
structions from  me.  I  was,  moreover,  informed  that  it  was  reported  in  town  that  the 
coals  on  hoard  of  this  vessel  were  destined  for  the  Alabama. 

I  immediately  aoDtfor  the  master  and  acqnaiuted  him  with  what  I  had  heard;  at 
the  same  time  expressing  my  surprise  and  displeasure  at  his  having  presumed  to  conuect 
my  name  with  such  a  matter.  He  assured  me  x>ositively  that  these  reports  were  without 
any  foundation  whatever ;  that  he  had  merely  said  that,  when,  about  to  leave  EuKland, 
he  had  received  from  his  owners  a  telegram  desinng  him  to  call  at  Martinique,  where 
he  would  find  a  letter  of  farther  instructions  addressed  to  my  care. 

On  informing  him  that  I  had  received  uo  ^uch  letter,  he  replied  it  would,  ae  donht, 
arrive  by  the  next  mail. 

The  harbor  regulations  not  allowing  vessels  to  remain  over  throe  days  without  pay- 
ing port-chai^ee,  I  gave  him,  at  his  request,  andou  the  faith  of  hisaasnraDces,adraught 
of  a  letter  to  be  addressed  to  the  authorities  to  obtain  permission  t«  await  the  arrival 
of  tbo  steamer,  due  on  the  ISth  of  November,  without  expense.  This  demand,  I  may 
htre  observe,  was  not  granted  ultimately. 

On  the  same  afteruoon,  having  heard  from  the  captain  of  the  port  th^  the  pilot,  who 
had  been  on  hoard  of  the  Agnppina,had  reported  to  him  tliat  the  master  had  told 
another  British  captain,  who  hod  boarded  the  ship  in  the  ofQug,  in  his  presence,  that 
his  cargo  was  for  the  Alabama,  I  at  once  sent  for  both  the  master  aud  the  pilot,  hut 
they  all  agreed  that  the  statements  the  master  of  the  Agrippiua  hod  mode  was  to  the 
elfeetmerely  that  he  had,  on  a  previous  voyage,  taken  stores  Co  the  Alabama.  lex- 
pressed  to  him  my  opinion  that  he  had  acted  most  improperly  on  that  oocasion,  and  I 
warned  him  of  the  consequences  that  might  follow  the  repetition  of  any  such  illegal 
proceedings.  No  longer  fueling  assured  of  the  veracity  of  his  protestations,  and  hear- 
mg  that  a  sloop  was  about  to  sailforS^ntVincent,  I  addressed  aletter  to  the  senior  of- 
ficer of  the  station, iu  the  hope  that  it  might  find  him  there,and  procure  for  me  the 
benefit  of  his  advice. 

On  m^  return  to  Saint  Pierre,  finding  everywhere  the  same  rumors  afloat  ci 
the  Agrippina,  I  thought  it  proper  t'*  ""Ji-i  *'^  +i»^  m-int^i^  i-.-.  ^^r.t.^vi  i-Ua  ^Uac^ 
had  already  made  to  him  verbally, 
these  letters. 

I  was  obliged  to  return  to  Fort  de  France  the  next  day  to  end  the  inquiry,  began  the 
previous  day,  with  regard  to  another  vessel,  and  I  was  about  leaving  again  when  the 
luasterof  the  Agrippina  came  to  tell  me  be  had  a  confidential  communication  to  make, 
lanswered  that  I  would  not  refuse  to  hear  any  statement  he  might  wish  to  make,  but 
that  I  reserved  to  myself  complete  freedom  of  action  as  to  the  course  I  should  adopt 
at'terward,  particularly  if  the  communication  had  reference  to  the  report  in  oircnlation 
concerning  his  vessel.  He  still  persisted  in  making  a  statement  to  the  effect  that  his 
cargo  was,  in  truth,  for  a  steamer  tliat  he  had  expected  to  lind  at  Fort  de  France,  and 
which  he  bad  reason  to  believe  was  a  confederate  cruiser. 

1  again  pointed  out  the  illegality  of  such  a  line  of  conduct,  but  the  sequel  showed 
that  my  remonstrances  proved  of  no  avil. 

I  next  deemed  it  proper  to  acquaint  his  excellency  the  governor  of  what  I  had  ,{nst 
learned.  He  did  not  seem  much  surprised,  and  observed  that,  if  the  Alabama  came  into 
port,  he  would  act  exactly  as  he  had  done  on  a  former  oecasion,  in  tlie  case  of  the 
Sumter,  when  the  French  government  had  altogether  approved  of  the  measures  heha^i 
taken  iu  regard  to  that  vessel, 

Nothing  new  occurred  until  the  morning  of  the  18th  instant,  when  a  black,  rakish- 
looking  Bcrew-Bteamer  was  seeu  approaching  tlie  laiid,  steering  for  Fort  de  France.  An 
she  passed  close  before  this  town,  she  showed  a  Bi'itish  blue  ensign  aud  pennant,  hut 
no  one  was  deceived  by  the  character  she  had  thus  assumed.  She  was  at  once  put 
down  as  the  Alabama,  and  eacHi  in  effect  she  proved  to  1)e. 

On  his  arrival  at  FoA  de  France,  Captain  Senimes  sent  a  message  to  the  governor 
to  request  permission  to  laod  fifby-three  prisoners  whom  he  had  on  board.  Oii  the  re- 
turn of  the  officer  they  were  lauded  and  sent  tothe  United  States  consul  at  this  port.  On 
the  same  afternoon  the  Agrippina,  whose  master  had  gone  ou  board  of  the  Alabama, 
as  soon  as  she  came  in  sight,  got  uuder  weigh,  having  taken  a  clearance  for  Demerara. 

The  Alabama  appeared  to  Iw  still  well  provided  with  fuel,  and  her  commander  said 
that  he  would  leave  during  the  night.    But  he  was  still  at  anchor  on  the  mpiaiing  of  tbe 
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J9tli,  wli^ii,  al>oat  7  a.  in.,  a  Federal  war^ateamur  suddeuly  made  her  appeaiaiice,  wliioh. 
proved  to  bo  tlie  Sau  Jacinto, Captain  Ronckenduff, from  Barbitdos  anct  Tciuidad.ou  a 
vrniSB  in  search  of  tlia  Alabiima.  Tlie  latter  hoisted  th«  confederate  flag,  ou  perceiviiig 
tlie  Feilarai  vessel,  whose  ooramaniler  decliaed  to  receive  the  government  pilot,  or 
enter  the  harhorou  learning  tiiat,  in  each  case,  he  would  have  to  remain  in  port  twenty- 
four  honra  after  the  departure  of  Lis  adversary.  He  was  theu  informed,  by  a  letter 
from  the  fcovecnor,  that  he  must  lemain  at  a  distance  of  three  miles  from  the 
nearest  land,  and  that  any  attempt  to  violate  the  neutrality  of  the  port  would  be  re- 
pressed by  force  of  arms,  if  necessary. 

S'liftly  afoaciT.ir.l  a  s.uiU  Prariuh  war-stoaTnsr  tiiat  was  in  the  port  was  aent  out 
and  took  dp  a  position,  with  steam  np  and  her  men  at  their  q^narters,  betvreen  the 
-'--'    '----     it  the  aame  time,  the  forts  were  manned,  and  tweuty  rounds  of  ai ' 


the  mouth  of  the  bay  havinj, .  ..   _..     . 

tancB  from  the  land,  ami  Sre  into  wliichever  vessel  might  become  the  assailant. 

MeauwhUe,  the  greatest  anxiety  prevailed  on  shore ;  many_  bearing;  in  mind  the 
vagaries  of  the  Federal  cruisers  elaewhere,  and  reoolleoting  what  had  ooonrred  a  year 
previously  to  the  commander  of  the  Irociuois,  when  the  Sumter  made  her  escape,  were 
of  opinion  that  the  San  Jacinto  would  Jiave  attempted,  at  all  risks,  to  run  down  the 
Alaliama  where  she  lay.    No  such  ocenrrenca,  fortunately,  took  place. 

Meanwhile,  the  Alabama  remained  perfectly  still,  her  crew  being  employed  in  paint- 
ing and  repairiu^f  the  masts  aud  rigLfinga.  Her  oaptain,  it  seem,*,  had  at  first  taken 
the  S:in  Jacinto  for  another  vessel  of  the  foroe  of  his  own,  and  he  sent  a  message  to 
the  governor  to  say  that  intending  to  go  oat  to  engage  her,  he  in  consequence  re(]uested 
his  excellency  to  permit  him  to  deposit,  at  the  public  treasury,  a  sum  of  money, 
about  £12,000 sterling,  wliiclihe  had  on  board;  this  request  could  not  be  gi'auted,  and 
arrangements  were  being  made  with  a  merchant  who  was  to  receive  it  at  a  certain  per- 
centage, when,  having  recoanized  the  San  Jacinto,  Captain  Sommes  sent  word  that  he 
would  keep  the  mouoy  ou  board,  having  made  up  his  mind  to  run  ont  that  same 
night. 

He  did  so,  in  effect,  and  accomplished  his  design  so  successfiilly  that  his  adversary 
did  not  even  perceive  his  flight;  nor  was  it  until  after  remaining  thirty-six  hours  before 
Fort  da  France  ^cer  the  Alabama  had  left  that  the  captain  of  the  San  Jacinto  could 
believe  that  she  had  really  got  away. 

Tha  movements  of  the  Alabama  had  been  well  calculated. 

Shortly  before  annset  a  boat  had  conveyed  to  the  Sau  Jacinto  one  of  the  masters  who 
had  been  lately  released  from  the  Alabama,  and  who  was  sent  by  the  United  States 
consul  to  arrange  for  the  signals  to  be  made  from  an  American  schooner  anchored  near 
the  Alabama,  in  case  the  latter  should  attempt  to  leave  during  the  ni^ht. 

Suspecting  their  intentions.  Captain  Semmes  sent  word  to  the  captain  of  the  port  for 
a  pilot,  who  came  off  forthwith,  and  at  dusk  he  got  under  weigh,  flrst  running  toward 
the  inner  port,  and  whan  out  of  sight  of  the  schooner,  altering  his  course  so  as  to  run 
out  on  the  south  sida  of  the  bay.  The  pilot  left  him,  already,  nearly  half  an  hour, 
when  the  master  of  the  schooner,  on  his  return  from  the  San  Jacinto,  finding  the  Ala- 
bama had  gone,  sent  up  three  rockets  in  the  direction  which  his  crew  told  him  she  had 

Tlie  San  Jacinto,underall8team,  ran  to  the  south  side  of  the  bay,  aud  not  raeating  the 
Alabama,  she  having  alreaily  iiassed  ont,  Captain  Ronckeudoff  remained  all  night  oft 
thu  antrv  to  the  hay,  within  which  he  placed  his  armed  boats  in  a  line,  to  prevent  all 
egress.  '  So  certain  washeof  the  resnlt  of  these  measures  that,  as  I  have  already  said, 
ha  nas  with  difficulty  brought  to  believe  the  escape  of  his  adversary.' 

It  is  thas  abundantly  clear  that  it  was  not  because  Martiiiir|ae  was 
not  within  British  jurisdiction  that  Captiiin  Semuaes  did  not  coal  there. 

Having  thus  left  the  port  on  the  evening  of  the  19th,  on  the  afternoon 
of  tlie  next  day  the  Alabama  joined  the  Agrippina,  aud  the  two  ran  to- 
gether to  the  appointed  place  of  anchorage,  Blanquilla,  described  by 
Captain  Semme^as  "oneof  those  littlecoralislands  that  skirt  the  South 
American  coast,  not  yet  fully  adapted  to  the  habitation  of  man.' ^  There 
the  Alabama  took  in  a  supply  of  coal,  after  which  the  Agrippina,  which 
Lad  still  another  supply  of  coal  on  board,  was  sent  to  the  Areas,  small 
islands  off  the  coast  of  Yucatan.  The  two  vessels  met  there  on  the  23d 
of  December.  The  Alabama  took  iu  the  remainder  of  the  supply  of  coal, 
after  which  the  Agrippina  was  sen  tto  Liverpool  to  procure  a  fresh  supply.^ 
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Oq  the  llth  of  January,  the  Alaijama  eiicounteretl  the  United  States 
ship  of  war  the  Hatteraa,  when,  after,  a  ebort  engagemeut,  tlie   hitter 
went  ilowD,  there  being  just  tiiue  to  save  the  crew. 
Ai^^™. .  After  this,  the  Alabama  with  her  prisoners  ma<le  for  Ja- 

maica, and  arrived  at  Port  Royal  on  tLe  evening  of  tlie  20th. 

This  was  her  first  appearance  in  a  British  port  after  her  departare 
from  Liverpool  on  the  2yth  of  July,  ISGl.  It  is  observed  iu  the  Case  of 
the  TJnited  States  that  the  "  ]iromised  orders  "  of  Earl  Bnssell  to  detain 
her  for  a  violation  of  British  sovereignty  were  not  there.' 

Earl  Bnssell  had  promised  no  such  orders.  The  ouly  orders  ever 
spoken  of  were  those  sent  to  Queeustown  and  to  Nassau,  as  recommen- 
ded by  the  law-officers  immediately  on  the  escape  of  the  Alabama  from 
the  Mersey,  before  any  transfer  to  the  Confederate  States  was  known  to 
have  been  made.^  At  the  time  the  Alabama  was  at  Jamaica  she  was  a 
commissioned  ship  of  war,  and  as  sneh,  ia  tiia  opinion  of  Her  Majesty's 
goverHmeut,  protected  from  seizure. 

The  same  question  arises  in  respect  to  the  Alabama  as  arises  in  re- 
spect of  the  Florida,  namely,  whether  her  commission  as  a  ship  of  war 
of  the  Confederate  States  g^ive  her  immunity  from  seizure  for  the  breach 
of  British  law  when  she  was  again  found  in  a  British  port.  But  this 
question  it  is  unnecessary  to  consider  if  the  British  government  is  liable, 
as  we  are  all  agreed  it  is,  iu  respect  of  this  vessel,  by  reason  of  the  want 
of  due  diligence  in  not  preventing  her  dejiarture. 

The  morning  after  the  arrival  of  the  Alabama  at  Jamaica,  Captain 
Semmes  called  on  Commodore  Uunlop,  the  officer  in  command  at  the 
station,  who  reported  to  the  ai:lmiral : 

Aboukir,  at  Jajiaica,  Jantiarg  93, 1663. 

Siii :  I  have  the  iLonor  to  iiifonn  you  tliat  ou  tbe  oveninfj;  of  tlie  90th  a  screw-stearaei', 
apparently  a  maii-of-wai',  was  seen  off  this  port  slioiit  Kiiusat,  uiiiier  Frenoh  colors. 
Atier  dark  the  vessel  eutered  the  Larhor,  and  iipou  being  boarded  proved  to  be  the 
screw  gnn-veesel  Alabama,  under  the  so-cullud  Coufuderate  States  flag. 

2.  On  the  momiDg  of  the  31st,  her  commander,  Captain  Seinmes,  called  on  nie,  atid 
asked  fox  permisalon  to  laad  seventeen  officers  and  one  hundred  and  one  men,  the  crew 
of  the  late  United  States  gun- vessel  Uatteras,  which  hadenga^iied  the  Alabama  twenty- 
live  miles  sontbenst  of  Galveston,  Texas,  dnring  the  night  of  the  llth  January,  and 
-mas  stink.  The  action,  according  to  Captain  Semmes's  account,  lasted  from  13  to  15 
minntes,  when  the  Hatteras,  bein^  in  a  siukiug  state,  ceased  firing,  and  the  crew  were 
removed  on  board  the  Alabama,  which  there  was  jnat  time  to  effect  before  the  Hatteras 
went  down. 

5.  Captain  Semmes  then,  stated,  that  ho  had  sis  laqre  shot-holes  at  the  water-lino, 
which  It  was  absolntely  neoeeaary  should  be  repaired  before  he  conld  proceed  to  sea 
with  safety,  and  asked  permission  to  receive  coal  and  necessary  sjtppliea.  The  ueces- 
sity  of  the  repairs  was  obvious,  and  1  informed  Captain  Semmea  that  no  time  ainst  be 
lost  in  completing  them,  taking  in  his  supplies,  and  proceeding  to  sea,  in  exact  con- 
formity with  the  spirit  of  Earl  Easseil's  dispatch.  Captain  Semmes  gave  me  his  word 
of  honor  that  no  nunecesaary  delay  should  take  place,  adding,  "My  interest  is  entirely 
in  ai^cordance  with  yonr  wishes  on  this  point,  for  if  I  reiiiaiu  here  an  hour  more  than 
can  be  avoided,  I  shall  run  the  ris&  of  finding  a  squadron  of  my  enemies  outside,  for  no 
doubt  they  will  be  in  pursuit  of  me  iramediataly." 

6.  Owing  to  the  delay  in  receiving  the  lienienant-goveniov's  answer  to  my  letter 
relative  to  landing  the  prisoners  flyim  Spanish  Town,  it  w^  not  nntil  the  everiing  of 
the  Slat  thfit  the  permission  to  do  so  reached  Captain  Senimes,  and  too  late  for  them  to 
he  lauded  that  night.  The  crowded  state  of  tlie  vessel  previous  to  the  landing  of  the 
prisoners,  on  the  morning  of  the  2'.id,  made  it  difiicnlt  to  proceed  with  the  ui.'cessary 
repairs,  and  no  doubt  eansed  some  unavoidable  delay.  As  soon  as  these  repairs  are 
completed,  the  Alabama  will  proceed  to  sea.^ 

The  governor  at  once  consented  to  the  lauding  of  the  prisoners,  ob- 
seiviiig  that  "common  humanity  would  dictate  such  a  permission  being 


'  Case  oftbe  United  States,  p.  Sda. 
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grafted,  as  otherwise  fever  or  peatileace  miglit  arise  from  an  over- 
crowded sliip,  to  say  notliiiig  of  the  liorrors  wBich  wonid  easiie  slioald 
the  Alabiiiiia  agaiu  go  into  action  witli  thetu  on  boanl."  Goreruor  E yre 
added,  that,  "  of  course,  once  landed,  no  person  could  be  re  embariied 
siyaiiist  tlieir  will  from  liritisb  soil."^  Tlie  prisoners  were  accordingly 
luLiiled. 

Asanraing  that  tbe  Alabama  was  properly  received  as  a  belligerent 
vessel,  no  qnestion  can  arise  as  to  the  propriety  of  allowing  the  ueces- 
sary  repairs  to  be  done.  "  The  fractures  made  by  six  large  shot  or  shell 
near  the  water-line  of  the  Alabama,"  says  Commodore  Duulop  in  his 
report  to  the  admiral,  "required  extensive  repairs,"^ 

J  presume  it  can  hardly  be  said  that  the  ship  ought  to  have  been 
forced  to  go  to  sea  without  these  "  targe  fractures"  having  been  stopped 
up. 

She  had  anchored  in  the  port,  the  commodore  reports,  aiter  dai'k  on 
the  evening  of  the  30th  of  January ;  she  commenced  repairing  the  dam- 
ages received  in  the  action  with  the  Hatteras  the  next  morning ;  but  the 
coinniotlore  adds  that  the  repairs  "  could  not  be  completed  by  the  un- 
skillful workmen  hired  here  before  late  in  the  afternoon  of  the  25th,  and 
the  Alabama  sailed  at  S.30p.  m.of  the  same  evening."  It  cannot,  there- 
fore, be  said  that  she  was  permitted  to  stay  too  long  in  the  port.  She 
received,  the  commodore  states,  "a  supply  of  provisions  and  coal,'*  but 
it  does  not  appear  what  was  the  quantity.  No  complaint  has  ever  been 
raade,  that  I  am  aware  of,  o(  any  excess  having  been  allowed.  Oora- 
uiodore  Dhnlop  certiiinly  appears  to  have  been  quite  alive  to  his  duty  of 
enforcing  the  regulations.    He  concludes  his  report  by  saying : 

In  conclusion,  I  have  only  to  state  that  tbe  confederate  veaael  was  treated  sh'ietly  in 
ucci)ri1»uce  witli  tbe  instnictioiis  coutuiiied  in  Garl  Russell's  letter  of  tlie  31.st  January, 
1S31,  and  exactly  as  I  sball  not  toward  any  United  States  man-of-war  that  may  here- 
after call  here. 

Two  United  States  ships  of  war,  the  Richmond  and  Powhatan,  arrived  here  iu  1S61, 
coaled  and  provisioned,  and  romjiined  iu  povt,  tbe  Richmond  fonr  days,  and  the  Pow- 
hatan three  days ;  the  San  Jacinto  was  also  here,  and  remained  four  honra." 

I  ain  therefore  unable  to  concur  in  an  opinion  expressed  by  the 
president  of  this  tribunal  in  thinking  that  "  the  reception  of  the  Alaba- 
ma at  Jamaica  far  exceeded  the  measure  of  what  the  duties  of  neutrality 
would  admit  of."  If,  by  this,  reference  is  intended  to  be  made  to  the 
fait  that  a  young  officer,  in  the  absence  of  his  superior,  thonglitleasly 
allowed  the  band  of  a  Queen's  ship  to  play  a  southern  national  air,  a 
circumstance  afterward  fully  explained,  and  for  which  he  was  severely 
reprimanded,  or  that  the  officers  on  the  station  went  on  board  of  the 
Alabama,  anil  treated  her  captain  and  officers  as  officers  of  a  man-of- 
war,  or  to  the  possible  fact  that  the  inhabitants  of  the  island  may  have 
shown  some  tindness  toward,  or  sympathy  with,  the  Southerners,  I 
can  only  protest  against  such  facts  being  made  a  ground  for  fixing  a 
liability  on  the  British  government,  when  no  fault  can  be  fixed  on  the 
local  authorities.  If  the  British  government  has  been  in  any  respect 
wanting  in  dne  diligence,  and  injury  has  tbence  resulted  to  American 
citizens,  the  British  people  are  ready  to  make  reparation.  But  to  call 
in  aid,  as  fonnding  a  liability  on  the  part  of  Great  Britaiu,  the  fact  that 
officers  of  Her  Majesty's  ships,  or  the  inhabitants  of  a  West  Indian 
colony,  may  have  shown  civilities  to  the  officers  of  a  confederate  ship — 
as  why  should  they  not  J  or  have  exhibited  sympathy  for  the  cause  of 
the  South,  when  the  authorities  have  strictly  done  their  duty,  does  seem 

'  Brilifrh  Apiieaitix,  vol.  1,  p.  265. 
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to  me,  I  must sity,  to  lie  going  a  great  deal  too  far;  ittdeed,  fiirtlier  than 
the  Uit ted  States  themselves.  For  neither  in  their  case  nor  argument 
have  tlie  latter  gone  so  far  as  to  assert  that,  saving  in  the  matter  of  not 
seizing  the  vessel,  there  was  any  breach  of  neatrality  in  wltat  passedat 
Jamaica. 

But  the  same  exception  is  also  taken  to  what  passed  at  the  Cape. 

at  111*  Ci.,«  oc  l^t  is  necessary,  therefore,  to  review  the  facts. 
c:,^  H..i«.  ij-jjg  Alabama  arrived  in  Saldanha  Bay  on  the  39th  of 

Jnly,  1863.  It  appears  from  a  dispatch  of  tiie  admiral  on  the  station, 
Sir  Baldwin  Wallier,  to  the  admiralty,  of  Angust  the  19th,  that,  on  re- 
ceiving information  of  her  being  there,  he  immediately  gave  orders  to 
Captain  Forsyth,  of  Her  Majesty's  ship  Valorous,  to  hold  himself  in 
readiness  to  proceed  to  any  of  the  parts  of  the  colony  in  which  the 
Alabama  might  anchor,  in  order  to  preserve  the  rules  of  strict  neutrality.' 
On  the  6th  of  August,  having  received  a  telegram  that  the  Alabama 
was  off  Table  Bay,  the  admiral  ordered  the  Valorous  to  proceed  thither. 
As  the  Alabama  was  standing  into  Table  Bay,  she  fell  in  with  and  cap- 
tured a  United  States  vessel,  called  the  Sea  Bride,  and  a  question  arose 
whether  the  capture  had  not  been  made  within  the  waters  of  the  colony. 
Mr.  Graham,  the  United  States  consul,  immediately  called  the  attention 
of  the  governor.  Sir  Philip  Wodehouse,  to  the  capture,  alleging  it  to 
have  been  unlawful  by  reason  of  its  having  been  made  within  4  miles 
of  the  shore. 

He  writes : 

I  believe  tbere  is  no  laii'  (lermiisj'  the  iroiil  "  toast,"  otbev  thaQ  inteiiiational  law. 
Tliat  law  bus  alwaya  limited  uentral  watets  to  tbe  tisliting  distauce  from  laud,  i\bicli, 
upon  the  inveution  of  jruupowder,  was  extended  to  tbe  distanoe  of  tbi'ee  nautical  niilea 
from  laud  oa  a  etraiglit  coast,  and,  hj  tbe  same  rule,  since  tbe  invention  of  Armstrong 
I'ifled  cannon,  to  at  luast  ni^  milea. 

But  all  waters  iuclosed  by  a  line  drawn  between  two  promontoriea  or  heaillands 
are  recoi^uized  by  all  iiatious  as  neutral,  aud  Ei>gland  was  tbe  first  that  tulopted  tbe 
mle,  calliug  Buoh  waters  tbe  "King's  cbambers."    By  referring  to  "Wbentou's  Digest," 

})age  SM,  or  any  otber  gcwd  work  ou  international  law,  you  will  find  the  above  rules 
ud  down  and  elucidated.' 

Mr.  Graham  also  sent  affidavits  of  the  captain,  the  steward,  and  the 
cook  of  the  Sea  Bride  giving  the  bearings  of  the  vessel  at  the  time  of 
the  capture  to  prove  tbat  the  vessel,  when  captured,  was  within  the 
waters  of  the  colony. 

Captain  Semmes  haring  been  called  upon  for  an  explanation,  answered : 

In  repl}',  I  bnve  the  bouor  to  state  that  it  is  not  true  that  the  bark  referred  to  was 
captured  in  British  waters,  ftud  in  violation  of  Britiah  neutrality,  she  having  been 
captured  outside  all  headlands,  and  a  distance  from  the  nearest  land  of  between  five 
and  six  miles.  As  I  approached  this  vessel  I  called  the  particular  attention'of  my 
olSuors  to  tbe  question  of  distance,  and  tbey  all  agree  that  the  capture  was  made  from 
two  to  three  miles  outside  of  the  marine  league.' 

The  governor  referred  the  matter  to  Captain  Forsyth,  who,  after  taking 
the  evidence  of  the  port  captain,  of  the  light-house  keeper  of  the  Green 
Point  light,  of  the  collector  of  customs,  of  the  signalman  at  the  Lion's 
Ettmp  telegraph-station,  and  of  a  boatman,  all  of  whom  had  seen  the 
position  of  the  two  vessels,  reported  that  he  had  come  to  the  conclusion 
that  the  Sea  Bride  was  beyond  the  limits  assigned  when  captured  by  the 
Alabama.  * 

The  decision  of  the  governor,  which,  of  course,  was  in  accordance 
with  tbe  opinion  of  Captain  Forsyth,  having  been  announced  to  Mr. 
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Graham,  this  gentleman  loses  all  geiiS3  of  propriety,  and,  forgetting  that 
he  is  aduressiug  Her  Majesty's  representative,  writes: 

Yonr  decision  in  the  case  of  tlie  Sea  Bride  tras  duly  reeeived  at  4  o'clock  ji.  ni.  on 
Saturday.  In  cominnDicatlng  tliat  decision  yon  einiply  annonnee  that  the  veasel  was, 
in  yonr  ojiinion,  and  according  to  tlie  evidence  before  yon,  alegal  prize  to  the  Alabama; 
but  you  oinit  to  state  tlie  principle  of  international  law  tliat  governed  your  deciBiou, 
;iud  neglect  to  furnish  me  with  the  ovideuce  relied  npon  by  yon. 

Uuder  theise  ci  renin  stances,  I  can  neither  have  the  evidence  verified  orrebutt-ed  hero, 
uor  am  1  uunliliul  to  ti'anNiuit  it  an  it  stands  to  the  Amerioan  niinistei:  at  Loudon,  noi* 
to  tlio  l.'iiik'd  Sliitcs  Government  at  Washington.  An  invitation  to  be  present  when 
the  rx-iiartf,  ti^.^tiiiioiiy  was  taken  was  not  extended  to  ine,  and  I  am  therefore  ignorant 


tinfniiah  the  portion  thrown  out  from  that  which  n 
it  them     ■     *■  •-     -"--  ■■  -  -' 


.icceyt-od.  If  jouf  decision  is  that  tue  nentrat  waters  of  this  colony  only  estoud  a 
tanec  nf  three  ni lies  fmrn  ianil.  the  character  of  that  decision  woald  have  lieen  aptly 
illustrated  to  the  people  of  Cape  Town  iiad  an  American  war-vessel  appeare<l  on  the 
scene  and  eufraged  the  Alahnuia  in  battle.  In  such  a  contest,  with  can uon  carrying  a 
distance  of  six  miles,  (three  over  land,)  the  crashing  buildings  in  Cape  Town  would 
have  been  an  excellent  commentary  on  yonr  decision. 

lint  the  decision  Las  been  made,  and  cannot  bo  revoked  here,  so  that  fnrthlir  com- 
ment at  present  is,  therefore,  nnnecesaury.  It  can  only  be  re\ersBd  by  the  government 
jou  ropreseutj  which  it  probably  will  be  when  the  United  States  Government  shall 
I'iiiim  indemnity  for  the  owners  of  the  Sea  Bride.' 

lleferriiig  to  the  Tuscaloosa,  he  ends  by  saying : 

The  capture  of  the  Sea  Bride  in  neutral  waters,  topetherwith  the  case  of  fheTasea- 
loosa,  also  a  prize,  constitute  the  latest  anil  b«st  iilnstrittion  of  British  neutrality  tliat 
has  yet  been  given. 

The  offensive  tone  which  the  Unitetl  States  eonsnls  allowed  themselves 
to  assume  toward  British  anthorities  is  not  a  little  remarkable. 

The  Sea  Bride  having  been  put  in  charge  of  a  prize  crew,  while  the 
officer  in  charge  was  below,  the  vessel  was,  through  inadvertence, 
allowed  to  be  bronght  within  two  miles  of  the  shore,  and  this  also  was  forth- 
with bronght  under  the  noticrof  the  governor  by  Mr.  Graham,  who  insist- 
ed that  the  vessel  sbonld  he  seized.  But  it  appeared  from  Mr.  Graham's 
own  witnesses  that  the  officer,  coming  on  deck,  stamped  his  foot  as  if 
vexed  at  seeing  the  vessel  wliere  she  was,  and  immediately  ordered  her  to 
be  kept  farther  off.  The  governor  therefore  treated  it  as  an  act  of  inad- 
vertence, especially  as  it  was  afterward  apologized  for.  * 

Prior  to  coming  into  Table  Bay,  Captain  Semmes  had  written  from 
Saldanha  Bay  to  the  governor : 

An  opportunity  is  offered  me  by  the  coasting  schooner  Atlas  to  eommuuicute  with 
the  Cape,  of  which  I  promptly  avail  myself. 

I  have  the  honor  to  inform  your  excellency  that  I  arrived  in  this  bay  on  Wednesday 
morning  last  for  the  purpose  of  effiioting  some  necessary  repairs.  As  soon  as  these  re- 
pairs can  be  completed  I  will  proceed  to  sea,  and  tu  the  mean  time  yonr  excellency  may 
rest  assured  that  I  will  pay  the  strictest  a.tteotiou  to  the  neutrality  of  your  govern- 
On  the  announcement  of  the  Alabama  being  in  Saldanha  Bay,  Mr. 
Graham,  the  United  States  consul,  wrote  to  the  governor,  insisting  on 
her  being  seized : 

From  reliable  information  received  bv  me,  and  which  yovi  are  also  donbtless  in  pos- 
session of,  a  war-steamer  tilled  the  Alahama  is  now  in  Salilauba  Bay,  being  painted, 
discharging  prisoners  of  war,  &e. 

The  vessel  in  question  was  bnilt  in  England,  to  prey  npon  the  commerce  of  the 
United  States  of  America,  and  escaped  therefrom  while  on  her  trial  trip,  forfeiting 
bonds  of  £20,000,  which  the  British  goverumout  exacted  nnder  the  foreign-enlistment 

Now,  OS  yonr  government  has  a  treaty  of  amity  and  commerce  with  the  United 
States,  and  baa  not  recognized  the  persons  in  revolt  against  the  United  States  as  a  fiov- 
orunient  at  all,  the  vessel  alluded  to  shonid  be  at  once  stized  and  sent  to  England,  Iroin 


1  British  Appendix,  vol.  i,  p.  304. 
'Ibid.,  p.  ;U6,  317,  and  329. 
Mbid.,  P.30S. 
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whence  she  clandestinely  escaped.  Assuming  that  the  British  goveru- 
faVi! " '''^""  ""'"  meut  was  siucoi'e  in  exacting  the  TioudB,  yon  huve  doiiblleaa  been  in- 

Btnioted  to  Bend  her  home  to  England,  where  she  belonsa.  But  if,  from 
Nome  overaijfht,  yon  have  not  received  suoli  iusiructious,  and  you  decline  the  reaponsi- 
Lilit^  of  malting  the  seizure,  I  wonld  most  respectfully  protest  against  the  veasel  re- 
maining in  any  port  of  the  colony  another  day.  Stie  has  been  at  Saldanha  Bay  four 
[six]  days  already,  and  a  week  previoniily  on  the  coast,  and  has  forfeited  all  right  to 
remain  an  hour  longer  by  this  breach  of  nentraliCy.  Faintinfr  a  sbip  does  not  come 
under  the  head  of  "necessary  repairs,"  and  is  no  proof  thnt  ahe  is  uuseaworthy ;  and 
to  allow  her  to  visit  other  ports  after  she  lias  set  the  Queen's  proelanmticm  of  neu- 
trality at  defiance  would  not  be  regarded  as  in  aceoiilance  with  the  spirit  and  purpose 
of  that  doonment.' 

Mr.  Graham  received  for  auswer : 

His  escellency  has  no  inatrnctions,  neither  has  he  any  antliority,  to  seize  or  detain 
that  vessel ;  and  he  desires  we  to  ac4uaint  you  tliat  he  has  receivecl  a  letter  from  the 
commander,  dated  the  1st  instant,  stating  that  repairs  wei-e  in  progress,  and  as  aoon  as 
they  were  completed  he  intended  to  go  to  sea.  He  further  announces  his  intention  of 
resneeting  strictly  the  neutrality  of  the  British  government. 

The  course  which  Captain  Semmea  here  propoaea  to  take  is,  in  the  governor's  opinion, 
in  conformity  with  the  instructions  he  has  himself  received  relative  to  ships  rif  war 
and  privateers  belonging  to  the  United  States  and  the  States  calling  themselves  the 
Confederate  States  of  America  visiting  British  ports. 

The  reports  received  from  SaldanhaBayinduce  the  governor  to  believe  that  the  ves- 
sel will  leave  that  harbor  as  soon  as  her  repairs  are  completed ;  but  he  will,  imiuedi^ 
ately  on  receiving  intelligence  to  the  contrary,  take  the  necessary  steps  for  oulorciog 
the  observance  of  the  rules  laid  down  by  Her  Majesty's  govern  in  en  t.'- 

Called  upon  afterwaid  to  advise  as  to  the  propriety  of  what  had  taken 
place  with  reference  to  the  Alabama  at  the  Cape,  the  hiw-officets,  Sir  E, 
Palmer,  Sir  E.  Collier,  and  Sir  E.  Philiimore,  the  latter  so  deservedly 
held  up  as  an  authority  by  the  United  States,  ou  the  19th  of  October 
adrised : 

With  respect  to  the  Alabama  herself,  we  ai'e  clearly  of  opinion  tJiat  neither  the  gc^v 


and  that,  whatever  was  her  previous  history,  they  were  bounil  to  treat  her  aa  a  ship 
of  war  belonging  to  a  belligerent  power.^ 

It  strikes  me  that  this  tribnnal  should  hesitate  before  it  decides  that 
three  such  legal  authorities  were  wrong.  Or  are  we  to  suppose  that  an 
"  insincere  neutrality  "  lurks  beneath  their  opinion,  though  given  iu  tlie 
course  of  ofQcial  duty  t 

On  liis  arrival  in  Table  Bay,  on  the  5th  of  August,  Captain  Semmes 
wrote  to  the  governor,  infonuing  him  that  he  had  come  in  for  supplies 
and  repairs,  and  requesting  to  be  allowed  to  laud  his  prisoners,  thirty- 
three  in  number,  lately  eaptnred  on  board  two  ships  destroyed  by  him 
at  sea.  The  governor  ga^-e  periuisaion  to  land  tlje  prisoners,  but  de- 
sired that  Captain  Semmes  would  "  state  the  nature  and  extent  of  the 
supplies  and  repairs  required,  that  he  might  be  enabled  to  form  some 
estimate  of  the  time  it  would  be  necessary  for  tlie  Alabama  to  remain  in 
the  port." 

Captain  Semmes  replies : 

Iu  the  way  of  supplies  I  shall  need  some  provisions  for  my  crew,  a  list  of  which  will 
he  handed  you  to-morrow  by  the  paymaster,  and  as  for  repairs  my  boilers  need  some 
iron. work  to  be  done,  and  my  bends  require  calking,  being  quite  open.  I  propose  to 
lake  on  hoard  the  necessary  materials  here,  and  to  proceed  with  all  dispatch  to  Siniou's 
Bay,  for  the  purpose  of  making  these  repairs.' 

On  the  morning  of  the  6th  the  paymaster  of  the  vessel  called  on  the 
governor,  with  the  merchant  who  was  to  furnish  tlie  supplies,  and  leave 

'  British  Appendix,  vol.  l,  p.  300. 
'  Ibid.,  p.  301. 
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was  giveu  to  tlie  vessel  to  remain  till  the  uext  day,  the  7tii.  lu  a 
dispatch  to  the  Duke  of  Newcastle  Sir  Philip  Wodehouse  states  i 

On  tlie  niglit  of  t!ie  5tli-Her  Majesty's  ship  Valorous  liad  come  round  from  Simon's 
ISay.  During  tlie  iiigUt  of  the  Ctli  tlie  weather  became  uq favorable ;  a  veaael  was 
ivrecbed  in  tlie  bay,  and  a  hoavy  sea  prevented  the  Alabama  from  receiving  her  snp- 
l)]ies  by  the  time  arrauged.  On  the  motnjug  of  the  Sth,  Captaiu  Forsyth,  of  the 
Valorous,  and  the  port  captain,  by  my  desire,  pressed  on  Captain  Seinmes  the  ueeea- 
sity  for  his  leaving  the  port  without  auy  unnecessary  delay;  when  he  pleaded  theoon- 
t.Luued  heavy  sea  and  the  abseacs  of  his  cooking-apparatns,  which  had  been  seut  on 
:ihore  for  repairs,  and  had  not  been  returned  by  the  tradesman  at  the  time  appointed, 
iiiid  intimated  his  own  ansietyto  get  away.  Between  6  and  7  a.  m.,  on  the  itth,  he 
sailed,  and  on  his  way  round  to  Simon's  Bay  captured  another  vessel,  but  on  finding 
that  she  was  in  neutral  waters,  immediately  released  her.' 

With  reference  to  the  latter  circtimstanee,  Sir  B.  Walker,  in  his  dis- 
patch to  the  admiralty,  says : 

During  his  passage  to  this  port  Captaiu  Semmes  chased  another  American  vessel, 
the  Martha  Weutzel,  standing  in  for  Table  Bay.  On  my  pointing  oat  to  him  that  he 
Imd  done  so  in  neutral  waters,  he  assured  me  that  it  was  quite  unintentional,  and,  be- 
ing at  a  distamoe  from  the  laud,  he  did  not  observe  that  he  had  got  within  three  miles 
uf  un  imaginary  line  drawn  from  the  Cape  of  Good  Hope  to  Cape  Hanglip,  but  on  dis^ 
covering  it  he  did  not  detain  tlie vessel.    Tills  explanation  I  considered  sufficlent.'- 

Having  arrived  at  Simon's  Bay  on  the  !)th,  the  vessel  was  calked, 
and  had  other  slight  repairs  done.  She  took  in  no  coal  on  this  occa- 
sion. She  left  on  the  loth.  "  Captain  Semmes,"  says  the  admiral, 
^'  was  guarded  in  his  conduct,  and  expressed  himself  as  most  anxious 
not  to  violate  the  neutrality  of  these  waters."' 

The  Alabama  again  put  into  Simon's  Bay  on  the  16tU  of  September 
to  coal  and  have  repairs  done.  It  has  never  been  suggested  that,  either 
in  respect  of  the  stay  of  the  vessel  on  either  occasion,  or  the  amount  of 
repair,  or  the  quantity  of  coal,  any  indulgence  was  allowed  to  her  in 
excess  of  the  Queen's  regulations.* 

Courtesies  and  sympathy  may  liave  been  shown  by  the  inhabitants 
to  the  officers  and  crew  of  the  ship.  But,  as  I  have  already  observed, 
these  are  things  which  a  neutral  government  cannot  prevent,  and  for 
which  it  would  be  simply  absurd  to  say  it  could  be  responsible.  _  Prob- 
ably, as  was  very  sensibly  remarked  by  a  Cape  newspaper,  the  Argua, 
cited  by  Captain  Semmes  in  his  journal,  when  speaking  of  the  sympathy 
shown  by  the  inhabitants,  "  It  was  not,  perhaps,  taking  the  view  of 
either  side,  Federal  or  confederate,  but  in  admiratioa  of  the  skill,  pluck, 
and  daring  of  the  Alabama,  her  captain  and  her  crew,  who  aftbrd  a  gen- 
eral theme  of  admiration  all  the  world  over.'" 

From  the  Cape  of  Good  Hope  the  Alabama  proceeded  to  tlie  Eastern 
Seas.  She  touched  at  Singapore  in  December,  1863,  and  vis-  i„  i^^  r,.,„„ 
ited  tlie  Cape  on  her  way  back  to  European  waters  in  March,  ^'^'■ 
1864.  It  is  mentioned,  in  the  Case  of  the  United  States,^  as  afresh  in- 
staiice  of  the  violation  of  the  duties  of  Oreat  Britain  as  a  neutral,  that, 
having  taken  in  coal  at  Singapore  on  the  23d  of  December,  she  was  al- 
lowed to  commence  coaling  again  at  Cape  Town  on  the  21st  of  March — 
two  days  too  soon.  But  Lean  hardly  suppose  this  will  be  seriously  in- 
sisted on.  Moreover,  it  appears  from  the  British  Counter  Case'  that 
the  charge,  such  as  it  is,  resting  on  no  better  foundation  than  Captain 
Semmes's  journals,  is  founded  on  a  miscalculation  of  dates.  The  Ala- 
bama seems  to  have  taken  in  her  supply  of  coal  at  Singapore,  not  on 
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the  23(1,  Imt  on  the.  22tl  of  December;  aiiiJ,  although  she  arrived  at 
Table  Bay  on  the  20th  of  March,  she  did  not  commence  coaling  till  the 
22<1,  when  the  period  of  three  mouths  prescribed  by  the  regulations  had 
exactly  elapsed.  Indeed,  sheconld  not  have  done  so  earlier  had  it  been 
wished,  on  account  of  the  heavy  gale  that  was  then  prevailing. 

The  career  of  the  Alabama  was  now  drawing  to  a  close.  On  the  11th 
of  June,  1864,  she  entered  the  port  of  Cherbourg.  Tlie 
■" '  '"'"^'"^  United  States  war-steamer,  the  Kearsarge,  appeared  shortly 
afterward  in  the  neighboring  waters.  A  challenge  ensued  between  the 
commanders  of  the  two  vessels,  and,  on  the  morning  of  the  19th  of 
June,  the  Alabama  steamed  out  of  Cherbonrg  to  encounter  her  formi- 
dable opponent.  The  fire  of  the  Kearsarge  proved  too  heavy  for  the 
Alabama,  and  the  latter  sank  nnder  it  and  went  down,  affonling  to  the 
victors  the  opportnnityfor  the  boastful  taunt — which  even  the  peaceful 
occasion  of  this  arbitration  could  not  restrain — that  "  tlius  tliis  British- 
bnilt,  British-armed,  and  British-manned  cruiser  went  down  under  tlie 
iire  of  American  guns."^ 

As  if  everything  connected  with  this  vessel  must  give  birth  to  con- 
troversy, the  sinking  of  the  Alabama  gave  rise  to  a  discussion,  not  nu- 
iuteresting  in  a  juridical  point  of  view,  though  beside  the  purpose  of 
the  present  inquiry.  As  the  Alabama  was  rapidly  sinkiug,  an  officer  in 
one  of  her  boats  came  to  the  Kearsarge,  said  they  had  surrendered, 
and  that  the  ship  was  going  down,  and  asked  for  assistance  to  save  the 
ftiew.  The  Deerhountl,  a  steam-yacht  belonging  to  an  English  gentle- 
man, who  had  gone  out  of  Cherbourg  to  witness  the  combat,  coming 
up  at  the  moment,  was  begged  by  the  captain  of  the  Kearsargo  to  help 
to  save  the  people  of  the  Alabama.  Tlie  boats  of  the  Deerhound  hav- 
ing been  lowered  succeeded  in  saving  Captain  Semuies  and  many  of  the 
crew,  who  were  struggling  in  the  water.^ 

Others  were  saved  by  the  Alabama's  boat,  with  the  before-mentioned 
officer  in  her.  All  the  persons  saved  were  taken  on  board  the  Deer- 
hound,  and  were  carried  by  the  owner,  Mr.  Lancaster,  into  Southanip- 
ton,  and  there  set  free. 

They  were  claimed  aa  prisoners  by  the  United  States  Government  on 
the  ground  that,  the  Alabama  having  surrendered,  her  crew  were  neces- 
sarily prisoners.  If  saved  they  could  only  be  saved  as  prisoners,  or,  as 
the  alternative,  they  should  have  been  left  to  drown. 

Mr.  Adams  having  written  complaining  that  the  owner  of  the  Deer- 
hound  had  taken  away  the  persons  thus  saved,  Lord  Russell  answered : 

I  have  the  honor  to  state  to  yon,  in  reply,  tbat  it  appears  ti)  rue  that  the  owner  of 
the  Deerhotiiid,  of  the  Bojiil  Yacht  Sqnadcon,  performed  only  a  eoiiimou  duty  of  human- 
ity in  suviugfi'om  tbe  waves  the  captain  and  several  of  the  eren- of  the  Aliibania.  They 
would  otherwise,  in  all  probability,  have  beeu  di-owued,  aud  thus  would  never  have 
heen  In  tbe  situation  of  prisoners  of  war. 

It  does  not  appear  to  me  to  be  any  part  of  the  dnty  of  a  neutral  to  assist  in  making 
prisoners  of  war  for  one  of  the  helligctents. ' 

The  alternative  is  thua  sternly  put  by  5Ir.  Seward  in  a  di8i>atch  to  Mr. 
Adams: 

The  earl  argues  that  if  those  persons  had  not  beeu  so  taken  fiomthese.^  they  wonld, 
in  all  probability,  have  been  dci>wn6d,  and  thus  would  never  bave  beeu  in  tbe  sitna- 
tion  of  prisoners  of  war.  Earl  Russell  furtber  observes,  in  that  uounection,  that  itdoes 
not  appear  to  him  to  be  any  part  of  the  dnty  of  a  neutral  to  assise  iu  making  priaouere 
of  war  ibr  one  of  the  belligerents. 

I  have  to  observe,  upon  these  remarks  of  Earl  RoBsell,  that  it  was  the  right  of  the 
Kearsarge  that  the  pirates  should  drown,  unless  saved  by  hainaue  esertiuus  of  the 
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officers  anil  crew  of  that  vpssel,  oi;  Ity  their  own  efforts,  withont  tbe  aifl  of  tlie  Deer- 
honiirt.  The  iiieu  were  either  «lreafly  actually  prisoners,  or  they  were  desperately  pnr- 
sued  by  the  Keiirsarg;e.  If  they  had  perishiHl,  the  Eearaarge  wonW  have  hiwl  the  ad- 
vantage of  a  lawful  destrnotion  of  so  many  enemies ;  if  they  had  been  recovered  by  tbe 
Kearsarge,  with  or  without  the  aid  of  the  Deerlionnii.  then  the  volnutary  surrender  of 
those  persona  would  have  been  perfected,  and  they  would  havo  been  prisoners.  In 
neither  caae  wonld  they  have  remained  hostile  confederates. 

The  Deerhonnd,  by  taking  tlie  men  from  the  waves  and  eonveying  them  within  a 
foreign  juiisdiotion,  deprived  the  United  States  of  the  lascful  benetits  of  a  long  aad 
t'0!}tly  pursuit  and  snccesafal  battle. 

I  freely  admit  that  it  is  no  part  of  a  nentraVa  dnty  to  assist  in  making  captives  for 
a  belligerent;  bnt  I  maintain  it  to  be  equally  clear  that,  so  far  fi-om  being  neutrality, 
it  is  direct  hostility  for  a  stranger  to  intervene  and  rescue  men  wbohad  been  cast  into 
the  ocean  iu  battle,  and  then  convey  them  away  from  under  the  conqueror's  gnus.' 

Possibly,  in  strictness  of  law,  Mr.  Seward  was  right  in  contending 
tliat  a  belligerent  is  entitled  to  the  death  of  his  enemy,  and  tlint  a  neu- 
tral cannot  interfere  to  save  the  latter  from  destrnction.  But  it  is  idle 
to  propound  legal  theories  in  such  a  case;  the  instinct  of  humanity  will 
be  certain  to  prevail  over  all  considerations  of  legal  right — God  forbid 
that  it  should  not ! — and  the  neutral  who  has  rescued  a  sinking  fellow- 
creature  from  impending  death  may  be  excused  if  he  does  not  deliver  up^ 
as  a  prisoner  the  man  whom  he  has  saved  from  perishing. 

Be  this  as  it  may,  the  British  government  had  but  one  answer  to  make 
to  the  demand  that  these  persons  should  be  given  up  as  prisoners, 
namely,  that,  however  they  had  reached  British  soil,  when  on  it  they 
were  entitled  to  the  protection  of  its  laws;  and  that  the  government, 
which  had  had  nothing  to  do  with  the  manner  of  their  escape,  even  if  it 
had  the  will,  had  not  the  power  to  deliver  them.  np. 

CASE  0¥  THE  TUSCALOOSA. 

Immediately  connected  with  the  case  of  tlie  Aiabaiua  is  that  of  the 
Tuscaloosa,  ,^,^^^^  ^^^^^ 

This  vessel,  originally  called  the  Conrad,  was  a  merchant- 
vessel  of  the  United  States.    Slie  wiis  taken  by  tlie  Alabama  when  oft 
the  coast  of  Brazil,  being  then  loaded  with  a  cargo  of  wool. 

Captain  Seinmes,  the  commander  of  the  Alabama,  put  an  officer  and 
ten  men  on  board  of  her,  with  two  small  rilled  12  pounder  guns,  gave 
her  the  name  of  Tuscaloosa,  and,  bringing  her  to  the  Cape,  where  she 
arrived  on  the  7th  of  August,  1863,  requested  that  she  might  be  ad- 
mitted to  the  harbor  of  Simon's  Bay  as  a  tender  of  the  Alabama,  in 
other  words,  as  a  ship  of  war. 

The  admiral  on  the  station,  Sir  Baldwin  Walker,  learning  that  the 
so-called  tender  had  never  been  condemned  in  a  prize  court,  conceived 
doubts  as  to  the  legality  of  considering  her  in  the  light  of  a  tender.  He 
therefore  wrote  to  the  governor,  Sir  Philip  Wodehouse,  requesting  him 
to  obtain  the  opinion  of  the  law-officers  as  to  whetlier  the  vessel  ought 
not  to  bo  looked  upon  as  a  prize,  and  as  such  prohibited  from  entering 
tlie  bay.^ 

The  attorney-general  of  the  colony  reported  that  the  Tuscaloosa  could 
not  be  looked  upon  as  a  prize,  on  the  ground  tliat  she  purported  to  he  a 
ship  of  war,  and  there  was  no  legal  proof  to  satisfy  the  local  government 
that  such  was  not  her  true  character ;  that  Captain  Semmes,  as  com- 
manding a  ship  of  war  of  the  Confetlerate  States,  had  anthority  to  con- 
vert a  captured  vessel  into  a  ship  of  war,  and  so  to  invest  her  with  all 
the  rights  and  immunities  accorded  to  snch  vessels,  and  that  it  was  not 
for  the  local  authorities,  but  for  the  courts  of  the  cjijitor,  to  determine 
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her  real  character,  while  no  means  existed  in  the  colony  for  detormining 
■whether  she  had  or  had  not  been  legally  condemned.^ 

Having  afterward  found  that  tiie  vessel  Iiad  her  cargo  of  wool  still 
on  board,  and  that  her  armameDt  was  only  what  has  been  stated,  Sir  E. 
Walker  felt  still  more  doubtful  as  to  the  real  character  of  the  vessel. 
Writing  to  the  governor  on  the  9th  of  August  he  says : 

The  admi^ion  of  tliia  vessel  into  port  will,  I  fear,  open  tlie  door  for  niimbevs  of  ves- 
sels captnred  nnder  similar  eircuuistances  being  denominated  tenders,  with  a  view  to 
avoid  the  prohibition  eontaiued  iu  the  Queen's  lustiuotioiia :  and  I  would  observe  that 
the  vessel,  the  Sea  Bride,  captured  by  the  Alabama  off  Table  Bay  a  few  days  since,  ot . 
ajl  other  prizes,  nii^ht  be  iu  like  manner  styled  tecdera,  making  the  prohibition  en- 
tirely null  and  void, 

I  apprehend  that  to  hring  a  captnved  vessel  under  tlio  denomination  of  a  vessel  of 
war  she  must  be  fitted  for  warlike  purposes,  and  uot  merely  have  a  few  men  and 
two  small  guns  on  board  her,  (in  fa«t  nothiug  but  a  prize  crew,)  in  order  to  disguise 
her  real  character  as  a  prize. 

Now,  this  vessel  has  her  original  cargo  of  wool  still  on  board,  which  cannot  be  re- 
quired for  warlike  purposes,  and  ber  armament  and  the  nniuber  of  her  crew  are  quite 
insnfficient  for  any  setvicee  other  than  those  of  slight  defense- 
Viewing  all  the  ctrcamstances  of  the  ease,  they  afford  room  for  the  supposition  that 
the  vesselia  styled  a  "  tender,"  with  the  object  of  avoiding  the  prohibition  against  her 
entrance  as  a  prize  into  our  ports,  where,  ifthe  Ciiptors  wished,  arrangements  could  be 
made  tbr  the  disposal  of  her  valuable  cargo,  the  transshipment  of  which,  your  excellency 
will  not  fail  to  see,  might  be  readily  effected  on  any  part  of  the  coast  beyond  the  limits 
of  this  colony. 

My  sole  object  in  calling  yonr  excellency's  attention  to  the  case  is  to  avoid  any 
breach  of  strict  neutrality.' 

TheattorDey-general,however,onbeingagain  referred  to,  reported  that 
"  if  the  vessel  received  the  two  guns  from  the  Alabama  or  other  confed- 
erate vessel  of  war,  or  ifthe  person  iu  command  of  her  has  a  commission 
of  war,  or  if  she  be  coiumauded  by  an  officer  of  the  confederate  navy,  in 
any  of  these  cases  there  will  bo  a  sufficient  setting  forth  as  a  vessel  of 
■war  to  justify  her  being  held  to  be  a  ship  of  war.  If  all  of  those  points 
be  decided  in  the  negative,  she  must  be  held  to  be  only  a  prize  and 
ordered  to  leave  forthwith."' 

The  admiral  on  this  gav((  way,  and  the  Tuscaloosa  was  treated  as  a 
ship  of  war,  and  as  such  admitted  into  the  harbor  and  allowed  to  obtain 
provisions.  She  left  the  bay  on  the  14th  of  Augnst,*  and  Captain 
Semmes  having  contrived  to  dispose  of  her  cargo  of  wool  at  a  place  on 
the  coast  beyond  the  precincts  of  the  colony,  dispatched  her  on  a  cruise 
to  Brazil.^ 

While  thns  occupied  she  is  said  to  have  done  some  mischief  to  United 
States  vessels. 

The  Tuscaloosa  again  put  into  Simon's  Bay  on  the  26th  of  December, 
1863.« 

In  the  mean  time,  the  government  having  reported  to  the  secretary  of 
state  for  the  colonies  what  had  happened  on  the  occasion  of  her  former 
visit,  the  Duke  of  Newcastle  had  deemed  it  right  to  taiie  the  opinion  of 
the  law-officers  of  the  Crown  as  to  the  law  applicable  to  such  a  case. 

On  the  19tb  of  October  the  law-officers  reported  as  follows : 

Upon  the  point  raised  with  regard  to  the  vessel  called  the  Tuscaloosa,  we  are  not  able 
B  with  tiie  opiuion  expressed  by  the  attorney-general  of  the  Cape  Colony,  that 
i  ceased  to  have  the  character  of  u  prize  captured  by  the  Alabama,  merely  be- 
uauBc  ohe  was,  at  the  time  of  Jier  beiuc  brought  within  British  waters,  armed  with  two 
small  guns,  in  charge  of  an  officer,  and  manned  with  a  crew  of  ten  men  from  the  Ala^ 
bama,  and  used  as  a  tender  to  that  vessel,  under  the  authority  of  Captain  Seuiines. 

'  British  Appendix,  voL  i,  p.  309. 

'Ibid.,  p,  310. 

'Ibid.,  p.  311. 

^British  Appendix,  vol.  i,  p.  313. 

"  United  States  Docunieuts,  vol,  vi,  p.  49il. 

6 British  Append!:;,  vol.  i,  p.  SOT.  HnstetJ  h  ■GoOSle 
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It  would  appear  that  the  Tuscaloosa  ia  a  bark  of  500  tons,  captured  liy  tlie  Alabama 
off  tbe  uoaet  uf  Bi:asil  on  tbe  Slat  of  Jnne  Isat,  au<l  brought  iato  Simoii'a  Btty  ou  or  be- 
ibra  tb«  Ttbi  of  A.ua;iist,  witli  ber  ori^ual  cargo  of  wool  (itself  as  well  as  the  vesaiel, 
prize)  still  on  board,  and  with  notbiug  to  give  her  a  warlike  charactec,  (so  far  as  appears 
liom  the  papers  before  ub,)  except  the  oirouiDBtances  alread<r  noticed. 

We  therefore  do  not  feel  called  apon,  in  the  circuniHtancus  of  tliis  case,  to  enter  i;ito 
the  question  whether,  in  the  case  of  a  vessel  daly  commissioned  as  a  ship  of  war,  after 
beiiijf  made  prize  by  a  belligerent  government,  withont  being  flrat  brought  in/raprcBaidia 
or  condemned  by  a  court  of  prize,  the  character  of  prize,  within  the  meaning  of  Her 
Majeaty's  orders,  would  or  would  not  be  merged  in  that  of  a  national  ship  of  war.  It 
is  enough  to  say  that  the  citation  tVora  Ur.  Wbeaton'g  book,  by  the  colonial  attorney' 
general,  does  not  appear  to  ns  to  have  any  direct  bearing  upon  this  questiou. 

Connected  with  this  subject  is  the  qiiestioa  as  to  the  cargoes  of  captured  vessels, 
whiuh  is  noticed  at  the  end  of  Sir  Philip  Wodehouse's  dispatch  of  the  mth  August  lost. 
We  think  that,aocording  to  the  true  interpretation  of  Her  Majesty's  orders,  they  apply 
as  much  to  prize  cargoes  of  every  kind  which  may  be  brought  by  any  armed  ships  or 
privateers  ot  either  belligerent  into  British  waters  as  to  the  captured  vessels  themselves. 
They  do  not,  however,  apply  to  any  articles  which  may  have  formed  part  of  any  such 
canoes,  if  bronght  within  British  jurisdiction,  not  by  armed  ships  or  privateers  of  either 
belliirerent,  bnt  by  other  persons  who  may  have  aciluired  or  may  claim  property  in  them 
by  reason  of  any  dealings  with  the  captors. 

We  think  it  right  to  observe  that  the  third  reason  ajlleged  by  the  colonial  attorney- 
general  for  his  opinion  assumes  (though  the  fact  had  not  been  made  the  subject  of  any 
inqniry)  that  "  no  means  existed  for  determining  whether  the  ship  had  or  had  not  been 
judicially  condemned  in  a  conrt' competent  of  jurisdiction;"  and  the  proposition  that, 
"  ainltiing  her  lo  hare  been  eapfared  bi/  a  ehip  of  tear  of  the  Confederate  Stales,  she  was  en- 
titled to  refer  Her  Majesty's  goveruiiieut,  in  case  of  dispute,  to  the  court  of  her  States. 
in  order  to  satisfy  it  as  to  her  real  character,"  appears  to  us  to  be  at  variance  with  Her 
Majesty's  andoubted  right  to  deteniiine,  within  ber  own  territory,  whether  her  orders, 
made  iu  viudicatiou  of  Let  own  neutrality,  have  been  violated  or  not. 

The  question  remains,  what  coarse  ought  to  have  been  taken  by  the  autliorities  at  tho 
Cape,  ftrst,  iu  order  to  ascertain  whether  this  vessel  was,  as  alleged  by  the  Uniied  States 
consul,  an  uncondemned  prize,  bronght  within  British  waters  iu  violation  of  Her 
Majesty's  neutrality :  and  secondly,  what  ought  to  have  been  doneif  sachliad  appeareil 
to  be  really  the  fact  i  We  think  that  the  allegations  of  the  United  States  consul  ought 
to  have  beeu  brought  to  the  kuowledge  of  Captain  Semmes  while  the  Toscaloosa  wan 
still  witbia  British  waters ;  and  that  ne  should  have  been  requested  to  state  whether 
he  did  DC  did  uot  admit  the  facts  to  be  as  alleged.  He  should  also  have  been  called  upon 
(unless  the  facte  were  admitted)  to  produce  the  Tuscaloosa's  papers.  If  the  result  of 
these  inquiries  had  been  to  prove  that  the  vessel  was  really  an  nnoondemned  prize, 
brought  into  British  waters  in  violation  of  Her  Majesty's  orders  made  for  the  purpose 
of  maiutaiuiug  her  neutrality,  it  would,  we  think,  deserve  very  serious  consideration 
whether  the  mode  of  proceeding  iu  such  circumstances,  moat  consistent  with  Her 
Migesty's  dignity  and  most  proper  for  the  vindication  of  her  territorial  rights,  would 
not  have  been  to  prohibit  the  esorcise  of  any  further  control  over  the  TosoalooKa  by 
the  captors,  and  to  retain  that  vessel  under  Her  Majesty's  control  and  jurisdiction  until 
properly  reclaimed  by  her  original  owners.' 

It  will  "be  observed  that  in  the  foregoing  opinion  of  tlie  law-ofBeerS) 
tbe  question  wlietber  the  Tuscaloosa  should,  uoiler  the  circumstances, 
have  been  detained  for  the  purpose  of  being;  restored  to  her  oiiginal 
owners,  is  suggested  as  one  deserving,  should  the  like  case  recur,  of  very 
serious  consideration ;  it  is  by  no  means  one  on  which  a  positive  opinion 
was  intended  to  be  given.  The  governor  and  the  admiral,  however,  con- 
sidered it  as  establishing  not  only  that  they  ought  to  have  detained  the 
Tuscaloosa,  when  formerly  within  their  jurisdiction,  but  as  imposing  oa 
them  the  duty  of  doing  so  now  that,  having  returned  to  the  (Jape,  she 
wa«  again  within  their  power.  They  accordingly  took  possession  of  her. 
Her  commander,  Lieutenant  Low,  thereupon  addressed  the  following 
protest  to  the  governor : 

TrscAi^oSA,  SiJio.x's  IJav,  Cape  op  Good  Hope, 

DecemUr  S8, 18C3. 
Silt ;  As  the  oitieer  in  command  of  the  Confederate  States  ship  Tuscaloosa,  tender 
to  the  Confederate  States  steamer  Alabama,  I  have  to  record  my  protest  against  the 
recent  extraordinary  measures  which  have  been  adopted  toward  me  and  the  vessel 
under  my  command  by  the  British  authorities  of  tbis  colony. 


'  British  Appendix,  vol.  ii,  p.  323. 
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'S Bay.    She  waa  not  only  recognized 
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clays,  takiDg  in  Bnpplies  and  effecting  repairs,  with  the  fall  knowledge  and 
of  the  aathuntieH. 

No  intimation  waB  given  that  she  was  reKftriled  merely  in  the  light  of  an  ordinary 
prize,  or  that  slie  was  considered  to  he  violating  the  Iriws  »f  nentrality.  Nor,  when 
she  nofoi'iOQSty  left  for  a  cmise  on  active  service,  was  any  intimation  whatever  oiw- 
veyed  that  on  her  return  to  the  port  of  a,  friendly  power,  where  she  had  heen  received 
iis a inan-of-war,  she  wonld be reganlert  as  a  "prize,"  hs  a  viiilatiirof  theQneen'sprac- 
Inniation  of  nentrality,  and  consequently  liable  to  seizure,  ilisled  by  the  condnet  of 
Her  Majesty's  g()vemui6ut,  I  retiiviied  to  Siiiton'a  B.iv  on  the  d  jth  instant,  in  very 
urgent  want  of  repairs  and  supplies;  to  my  siirprise  I  iindtbe  Tnacaloosn  is  now  no 
longer  consideriMliis  a  man-of-war,  and  she  has,  by  yonrordem,  ii«  I  learn,  been  eeizeil  fur 
the  yurpoae  o£  being  handed  over  to  the  persoa  who  claims  lier  ou  bohalf  of  her  late 

The  character  of  the  vessel,  viz,  that  of  a  lawful  commissioneil  m.-in-nf-war  of  the 
Confedei'ate  States  of  America,  has  not  been  altered  since  her  first  arrival  in  Binion's 
Bay;  and  she  having  bean  onoo  fully  recognized  by  the  BritiHhanthoilties  in  ooni;iiaiid 
in  this  colony,  and.uu  notice  or  warning  of  change  of  opinion  or  of  iirieudly  fei'ling 
having  been  conimnnicatcd  by  pnhlio  notification  or  otherwise,  I  wusentitled  to  expect 
to  he  again  permitted  to  enter  Simon's  Bay  without  molestation. 

In  perfect  good  faitb  I  returned  to  Simon's  Bay  fur  mere  necessaries,  and  \a  all  hiiuor 
and  good  faith  in  retnm  I  shonld,  on  change  of  opinion  or  of  policy  on  the  part  of  the 
British  authorities,  have  heen  desii'ed  to  leave  the  portagain. 

But,  by  the  course  of  prooeedinjja  talren,  1  have  been  (supposing  tbe  view  now  taken 
by  your  exoelleney'a  government  to  be  correct)  first  misled,  and  nest  entrapped. 

My  poMtion  nud  olwracter  of  loy  ship  will  most  certainly  be  vindicated  by  my  gov- 
ernment. I  am  powerless  to  resist  the  affront  offered  to  the  Contederato  States  of 
An>erioa  by  your  excellency's  condoot  and  proceedings. 

I  demand,  however,  the  release  of  my  ship ;  and,  if  this  demand  be  not  promptly 
coui(died  with,  I  hereby  formally  iirot6.ft  against  her  seizure,  especially  uniler  the  very 
peculiar  circutnstanccs  of  the  case.' 

Upon  this  proceeding  being  reported  to  tbe  goverument  at  home,  tlie 
opiuioa  of  the  law-officers  was  again  tiikeii.  It  was  felt  that  wbat  had 
been  done  coiild  not  be  properly  upheld.  It  was  obviously  one  thing  to 
have  seized  the  Tiiacaloona.  on  the  former  occasion,  as  a  prize  brought 
into  a  port  of  iiec  Her  Majesty;  a  very  different  thing,  after  she  had 
been  treated  as  a  ship  of  war,  and  allowed  to  go  free,  to  let  her  come 
again  into  port  in  tbe  like  character  withont  notice  of  any  hostile  inten- 
tion, and  then  to  seize  and  practically  condemn  her.  Assuming — of 
■which,  however,  I  mnat  say  I  entertain  very  serious  doobta — the  right 
and  power  of  the  government  to  take  anch  a  course,  it  savors  too  much 
of  perfidy  to  be  a  course  whicli  Her  Majesty's  government  conld  pursue 
with  a  due  regard  to  honor  and  good  faith.  Orders  were  therefore  sent 
Q,at  by  the  secretary  of  state  for  the  colonies  "  to  restore  the  vessel  to 
the  lieutenant  of  the  Confederate  States  who  lately  commanded  her; 
or,  if  be  should  have  left  tbe  Cape,  then  to  retain  her  until  she  can  be 
banded  over  to  some  person  who  may  have  authority  from  Captain 
Semmes,  of  tbe  Alabama,  or  from  the  government  of  the  Confederate 
States,  to  receive  her."* 

The  order  to  restore  this  vessel  has  been  reflected  upon  in  the  case  of 
the  United  States  f  but  I  cannot  but  think  that  the  decision  come  to  by 
the  government  was,  niider  the  circumstances,  perfectly  right ;  not  only 
for  the  reason  assigned,  but  also  because,  whatever  might  have  been  the 
power  of  the  British  government  to  seize  this  vessel  while  still  retain- 
ing the  character  of  a  prize,  she  had  now  been  invested  with  that  of  a 
vessel  of  war  belonging  to  a  belligerent,  and  was  therefore  no  longer 
amenable  to  tbe  municipal  jurisdiction. 

'  British  Appendix,  voi.  i,  p.  :S3:J. 
"Ibid,,  p.  34a, 
^  Page  S73. 
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Tlie  questiou  is,  however,  of  no  practical  importauce  whatsoever. 

The  Tuscaloosa  never  was  delivered  ap.  Lieutenant  Low  having  left 
the  Cape  when  the  order  of  the  JDuke  of  Newcastle  came  ont,  she  re- 
maiuedin  the  custody  of  the  local  anthorities  till  the  end  of  the  war, 
aud  was  then  delivered  up  to  the  TJnited  States.  Ho  claim  of  damages 
can  arise,  therefore,  with  regard  to  her  in  this  respect.^ 

A  serious  questiou  of  law,  however,  presents  itself  in  resiJeqt  of  what- 
soever damage  may  have  heen  done  by  the  Tuscaloosa,  while  cruising 
in  the  interval  between  her  leaving  the  Cape  and  her  return  to  it.  This 
liability  may  be  asserted  on -two  grounds:  first,  it  maybe  said  that, 
the  Alabama  having  been  enabled  to  make  war  on  the  commerce  of  the 
United  States  through  the  want  of  due  diligence  on  the  part  of  the  Brit- 
ish government,  and  the  Tuscaloosa  having  been  taken  by  the  Alabama 
and  converted  into  a  ship  of  war  employed  in  the  same  warfare,  the  mis- 
chief done  by  her  must  be  looked  upon  as  the  consequence  of  such 
original  default  of  the  government,  and  must  be  answered  for  accord- 
injfly;  a  proposition  obviously  involving  very  serious  consequences,  as 
leading  to  a  liability  of  a  most  extensive  and  unlimited  character. 
Secondly,  it  may  be  said  that  the  Tuscaloosa  ought  to  have  beeu  seized 
and  delivered  up  to  her  original  owners,  wlien  first  found  at  the  Cape, 
and  that  the  British  government  must,  as  having  allowed  her  to  go  free, 
be  held  liable  for  any  damage  afterward  done  by  her.  But  this  argu- 
ment, of  course,  assumes,  first,  that  the  government  had  the  power  and 
right  to  seize  this  vessel ;  secondly,  that  it  was  under  any  obligation  to 
do  so ;  thirdly,  that  if  such  an  obligation  existed,  it  rendered  the  gov- 
ernment liable  to  do  more  than  comjiensate  the  original  owners,  and  in- 
volved them  in  liability  toward  the  United  States  Government. 

The  question,  though  of  some  legal  interest,  is  otherwise  but  of  small 
importance  by  reason  of  the  very  small  amount  of  damage  done  by  this 
vessel.  On  the  whole  I  am  disposed  to  think,  though  not  without  some 
doubt  as  to  whether  the  damage  may  not  be  too  remote  to  found  a  legal 
liability,  that  the  mischief  done  by  the  Tuscaloosa  being  the  direct  con- 
sequence of  the  equipment  of  the  Ahibama,  on  the  principle  that 
"omiie  accessarium  sequitnr  suum  priucipale,"  those  who  are  answer- 
able for  the  one  miist  Tie  answerable  also  for  the  other.  I  acquiesce, 
therefore,  in  the  decision  of  the  rest  of  the  tribunal  in  respect  of  this 
vessel. 

OASE  or  THE  GEORGIA. 

The  case  of  the  Georgia  is  one  in  which  not  even  the  desire  to  establish 
great  principles  of   neutrality  at  the  expense  of  Great 
Britain  can,  as  it  apiiears  to  me,  find  matter  on  which  to  ii"<™™'- 

found  a  charge  of  want  of  due  diligence. 

This  vessel  was  built  at  Dumbarton,  on  the  Clyde,  and  was  evidently 
originally  intended  as  a  blockade-runner,  which  may  account  for  the  in- 
teresting fact,  thrice  repeated  in  the  American  case' and  argument,  tliat 
she  was  christened  by  a  young  lady,  the  daughter  of  Captain  North, 
who  was  in  some  way  connected  with  the  insurgent  service. 

The  Georgia  was  evidently  not  constructed  as  a  vessel  of  war,  though 
afterward  applied  to  that  purpose.  The  vigilance  of  the  government 
having  been  aroused  by  the  escape  of  the  Florida  and  the  Alabama,  the 
building  of  ships  of  war  for  the  confederate  service  had  become  a  mat- 
ter of  extreme  difficulty,  and  recourse  was  had  to  the  contrivance  of 
converting  ships,  originally  built  as  blockade-runners,  into  vessels  of 
war. 
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She  was  registered  on  tlie  20tli  of  ilarch,  18G3,  as  the  property  of  a 
Mr.  Thomas  Bold,  a  mereliaut  of  Liverpool,  on  his  declaration  tliat  he 
W.18  the  sole  owner.^  Sbe  was  advertised  at  the  Sailors'  Home  at  Hver- 
IK)ol,  as  about  to  sail  for  Sijigapore ;  seamen  were  engaged  for  her  as 
honnd  to  that  port,  and  her  crew  sigued  articles  for  a  voyage  to  Singa- 
•pore,  or  any  intermediate  port,  for  a  period  of  two'years.* 

On  the  1st  of  April  this  vessel,  the  name  of  Which  had  been  changed 
to  the  Japan,  cleared  out  in  ballast  for  a  voyage  to  Point  de  Galle  and 
Hong  Koug.^  Her  creiv,  the  number  of  which,  as  appears  from  the 
deposition  of  Thomas  Malion,  one  of  theip,  was  abont  60,*  but  which, 
according  to  the  report  of  the  chief  ofQcer  of  customs,  was  in  fact  48,^ 
though  magni6etl  by  Mr.  Dudley  into  70  or  80,*  hariug  been  hired  at 
Liverpool  by  the  firm  of  Jones  &  Co.,  of  that  place,  were  sent  by 
steamer  to  the  Clyde.  They  had  shipped  for  a  two  years'  voyage  to 
Singapore,  there  and  back,  wud  beyond  all  question  had  shipped  iu  the 
honest  belief  that  the  ship  was  bound  for  that  place.  The  vessel  sailed 
on  the  2d  of  April  fi-om  Greenoct,  but  appears  only  to  have  dropped 
farther  down  the  river,  and  not  to  have  flually  left  till  the  6th  or  7th. 
Mr.  Dudley,  on  the  3d  of  April,  writing  to  Mr.  Seward  on  the  subject  of 
this  vessel,  adds : 

My  lielief  is  tliat  sbe  IjbIohks  to  tlio  confederates,  and  ie  to  bo  oouvcrted  iuto  a, 
priviiteBi' ;  quite  likely  to  cruise  iu  tho  East  Indies,  as  Mr.  Yotio}!,  the  paymaster  from 
the  Alabama,  tells  ine  it  lias  always  been  a  fiivorite  idea  of  Mr.  Mallory,  i  he  secretary 
of  the  confederate  navy,  to  send  it  privateer  in  these  waters.  I  sent  a  man  from  here 
to  Glasfrow  to  accompany  these  men,  to  endeavor  to  find  ont  the  destination  of  the 
vessel,  &o.  He  has  not  beeu  sucoesaful  yet  in  his  efibcts.  He  has  been  on  board,  and 
writes  tfiat  she  has  no  armament,  and  he  is  still  tbere  watching  her.  I  have  directed 
him,  before  he  returns,  to  visit  the  yards  in  the  Clyde,  and  to  go  down  to  Stockton  and 
Hartlepool.^ 

From  a  letter  from  Mr,  Adams  to  Mr.  Seward,  of  the  9th,  it  appears 
that  that  gentleman  "  had  long  been  in  possession  of  information  about 
the  constrnction  and  outfit  of  this  vessel  in  the  Clyde ;  but,"  he  adds, 
"  nothing  has  ever  been  furnished  me  of  a  nature  to  base  proceedings 
upon.'*  Neither  had  there  been,  assuredly,  up  to  this  time,  anything 
■which  would  have  justiUed  Mr.  Adams  in  applying  to  Her  Majesty's 
government  to  seize  this  vessel,  or  the  government  in  seizing  her. 

The  measuring  surveyor,  who  had  surveyed  her  on  the  17th  of 
January,  and  had  been  on  board  on  two  subsequent  occasions  for  the 
purpose  of  completing  his  survey,  stated  that  she  "appeared  to  hira  to 
be  intended  for  commercial  purposes,  her  frame- work  and  plating  being 
of  the  ordinary  size  for  vessels  of  her  class.'"  The  collector  of  customs, 
upon  an  inquiry  being  afterward  directed  by  the  government,  re- 
ported : 

I  have  questioned  the  oiKeer  who  performs  tide-surveyor's  duty  afloat,  and  wbu 
visited  her  on  the  evening  of  the  Ist  instant,  to  see  that  the  stores  were  correct.  He 
informs  ma  be  saw  nothing  on  board  which  could  lead  him  to  snspect  that  she  was. 
intended  for  war  purposes,  I  can  testify  that  she  was  not  heavily  sparred;  indeed, 
she  conld  not  spread  more  canvas  than  an  ordinary  merchant-steamer.  1  beg  to  add, 
when  the  tide-snrveyor  was  on  board,  the  joiners  were  fittiuji;  doors  to  the  cabins." 

The  vessel  left  ostensibly  for  the  purpose  of  trying  her  engines,  and 
an  intention  was  professed  of  returning  to  land  tlie  joiners  who  were 
on  board. 

I  British  Api)endix,  vol.  1,  p.  424. 
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Bnh  while  thua  leaving  in  the  disguise  of  a  peaceful  merchant-vessel 
ti'yiiig  its  engines,  the  Japiin  was  ititended  to  be  converted  into  a  ship 
of  war,  and  was  not  to  return  to  Greenock.  When  she  got  well  away 
from  Greenock,  the  joiners,  wlio  had  been  fitting  np  cabin-doors  when 
she  left,  were  employed  to  fit  up  a  magazine,  and  were  afterward  landed 
lower  down  in  the  Clyde.  Up  to  tliia  time  no  information  had  been 
furnished,  or  conitnunication  made,  to  Her  Majesty's  government  on  the 
subject  of  this  vessel. 

Having  left  the  Clyde,  the  Japan  proceeded  to  the  coast  of  France, 
where,  as  we  know,  she  was  Joined  by  the  small  steamer  Ahir,  which 
bronght  out  to  her  her  armament  of  guns  and  munitions  of  war. 

Let  us  pause  here  for  a  moment  to  see  whether,  thus  far,  there  was 
anything  in  respect  of  which  uegligenoe  could  be,  with  the  slightest 
show  of  reason,  imputed  to  Her  Majesty's  government. 

It  is  certain  that,  though  the  attention  of  Mr.  Underwood,  the  United 
States  consul  at  Glasgow,  had  been  for  some  time  fixed  on  this  vessel, 
there  was  nothing  on  which  it  was  thought  that  the  action  of  the  gov- 
ernment could  be  invoked. 

It  is  said,  indeed,  in  tlie  argument  of  the  United  States,  tJiat  the 
reason  was  that  he  "had  not  and  could  not,  with  his  means  of  informa- 
tion,  produce  '  such  evidence  as  would  support  an  indictment  for  mis- 
demeanor ;'  and  nothing  short  of  that,  Mr.  Adams  had  been  informed 
in  the  July  previous,  would,intheopiuion  of  the  solicitor  of  the  customs 
at  London,  furnish  'justifiable  ground  of  seizure.'"  But,  whatever 
mighthave  been  said  in  the  preceding  July,  at  this  time  there  was 
everything  to  encourage  Mr.  Adams,  if  he  had  possessed  any  ground 
for  asking  for  the  interposition  of  the  government,  to  take  that  course. 
Uuring  the  last  three  months  he  had  made  representations  to  the  British 
government  on  tlie  subject  of  tliree  different  vessels,  the  Georgiana, 
the  Phantom,  and  the  Southerner,  in  regard  to  which,  at  the  time  of  his 
first  communication,  he  had  no  evidence  to  produce  beyond  the  state- 
ments or  suspicions  of  the  United  States  consul  at  London  or  Liver- 
pool; and  inquiries  had  been  instantly  made  in  each  case,  and  in  regard 
to  the  latter  two  vessels,  Mr.  Adams  was  writing  at  this  very  time 
(April  C)  to  express  his  satisfaction  at  the  steps  which  had  been  taken.' 
He  was,  moreover,  in  correspondence  with  Earl  Russell  on  the  subject 
of  anotlier  vessel,  the  Alexandra,  which  was  seized  on  the  5th  April  by 
order  of  the  government,  a  faot  of  which  he  was  informed  on  the  same 
day,  and  at  which  he  also  wrote  to  testify  his  "lively  satisfaction."* 
He  knew,  too,  that  on  no  better  authority  than  public  report,  the  gov- 
ernment had  of  themselves  instituted  an  inquiry  in  the  month  of  March 
with  a  view  to  ascertaining  whether  vessels  of  war  were  being  built  at 
Glasgow  for  the  confederates,  the  result  of  which  inquiry  had'  been  com- 
municated to  him  on  the  21st  of  March.'  The  reason  why  Mr.  Adams 
made  no  communication  to  the  Government  relative  to  this  vessel  was, 
as  he  expressly  stated  when  writing  to  Mr.  Seward  three  days  later  than 
the  date  of  the  vessel's  departure,  that  "  nothing  had  been  furnished 
to  him  of  a  nature  to  base  proceedings  upon." 

Upon  what,  tlien,  can  any  charge  of  negUgence  against  Her  Majesty's 
government  be  founded  iu  respect  of  this  vessel's  Simply  upon  the  old 
allegation  of  the  notoriety  of  the  fact  that  it  was  being  fitted  out  as  a 
vessel  of  war  for  the  service  of  the  confederate  government.  And  how 
is  this  notoriety  attempted  to  be  established'!    Solely  by  an  anonymous 
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letter,  piirportiDg  to  be  addressed  to  Lord  Palmerstoii,  published  in  the 
Diiily  News  of  the  12th  ,of  February,  1863,  ia  which  the  vessel  ia  spoken 
of.^  llie  letter  is  a  very  loug  one,  and  not  written  in  »  style  to  command 
much  attention,  the  changes  being  rung  on  "pirates"  and  "  slavehold- 
ers" in  a  very  sensational  style.  Tlie  probability  is,  that  this  letter 
was  never  seen  by  any  of  Hvr  Majesty  ministers ;  still  more  so  that, 
if  it  was,  it  was  not  read  through.  If  it  is  meant  to  be  suggested  that 
the  author  was  writing  upon  facts  notorious  to  the  world,  and  not  from 
his  own  private  sources  of  knowledge,  it  is  only  necessary  to  turn  to 
the  letter  to  see  that  this  could  not  have  been  so.  The  writer  is  person- 
ally familiar  with  the  whole  subject  of  vessels  built  for,  or  in  the  in- 
terest of,  the  confederates,  and  was  doubtless  some  ofiicial  connected 
with  the  United  States,  But  what  form  did  the  notoiiety,  of  which  this 
anonymous  writer  was  the  organ,  take  in  respect  of  the  Japan,  after- 
ward the  Georgia  ?  Did  it  treat  her  as  a  vessel  of  war,  as  the  passages 
in  the  American  case  and  argument  would  lead  us  to  suppose  t  Not 
so.  Her  destiu;ition  was  expected  to  be  of  an  humbler  kind — that  of  a 
blockade-runner.  This  is  what  is  said  by  "Anonymous"  respecting 
this  vessel : 

Mr.  Peter  Denny,  of  Dumbarton,  baa  constructed  two  fine  acroTv-stoamovs.  They  are 
Ijing  in  the  Clyde,  Kepoit,  of  a  siiniewbat  flntheutic  kind,  sajs  out'  of  them  is  partly 
owned  by  the  "Chinese"  and  partly  by  individuala  at  Nasaan,  New  Providence.  It  ia 
pnblicly  annonnced  tbat  she  Is  soon  to  be  employed  on  the  line  between  Nassau  and 
CbnrleBton.  Her  name  is  the  Vii^nia,  The  term  "  Chinese  "  is  in  geiiernl  use  in  tbe 
building-yards  of  the  Clyde  and  tbe  Mersey  to  desi){nate  the  confetlerates,  and  the 
"  Emperor  of  China"  bas  no  other  signification,  in  this  connection,  tban  to  personify 
JetteiBon  Davis.  The  "  Chinese  "  have  Imen  striving  very  hard  to  purohaae  the  sister- 
vessel  to  the  Virginia,  through  one  of  their  agents  at  Liverpool,  but  Mr.  Denny  built 
and  lost  the  Mempbis,  and  lie  requires  tbe  "  Celestials  "  to  pay  oaijb  down  before  he 
parts  witli  his  property." 

It  need  hardly  be  pointed  out  that,  being  "  employed  on  a  line,"  with 
reference  to  a  vessel,  meaus  being  emploj"ed  in  caiTying  goods  or  iias- 
sengers  backward  and  forward  between  two  or  more  given  places. 

TLere  was,  therefore,  nothiiigin  this  letter,  any  more  than  in  the  facts, 
to  lead  to  any  supposition  on  the  part  of  the  government  that  the  Japan 
was  intended  for  a  ship  of  war. 

But  let  us  follow  the  vessel.  Having  left  the  Clyde,  the  Japan  first 
ma^le  towards  the  Isle  of  Man,  then  suddenly  changed  her  course,  and 
went  north,  through  the  North  Channel,  then  down  the  west  coast  of 
Ireland,  passed  Cape  Clear,  then  steered  eastward,  and  then  made 
straight  for  XTshant,  Ushant  light  being  the  first  light  sighted.  She 
then  kept  on  iiud  off  near  the  French  coast.^ 

lu  the  mean  time  a  small  steamer  called  the  Alar,  of  London,  having 
taken  tbe-armament  of  the  Georgia  on  board  at  Newhaven,  as  well  aa 
some  twenty  to  thirty  men,  who  were  to  form  an  addition  to  her  crew, 
set  sail  from  Newhaven  on  the  5th  of  April,  having  cleared  out  for 
Alderney  and  St.  Malo.  Keeping  clear,  however,  of  both  these  places, 
she  steered  straight  for  the  west  coast  of  France;  which,  however, 
owing  to  accidents  which  happened  to  her  machinery,  she  did  not  reach 
till  Wednesday,  the  8th.  The  Georgia  was  then  sighted  far  away  to  the 
westward,  and  the  machinery  of  the  Alar  having  again  broken  down, 
the  former  vessel  came  and  took  her  in  tow,  and  took  her  into  the  nar- 
row passage  between  Ushant  and  the  main-land.  There  the  transship- 
ment of  the  gons  and  munitions  of  the  Georgia  from  the  Alar  took 
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place,  the  whole  being  finally  accomplished  by  the  afternoon  of  Thurs- 
day, the  9th,  when  the  Georgia  stood  oat  to  sea,  while  the  Alar  returned, 
but  her  machinery  having  again  broken  down,  she  was  obliged  to  put 
into  Plymouth.^ 

Prior  to  the  Alar  parting  company  with  the  Georgia,  a  Captain 
Lamont,  or  Dupoiit,  who  bad  come  out  in  tbe  Alar,  assumed  the  com- 
mand of  the  Georgia,  and,  having  called  the  crew  together,  informed 
them  that  the  vessel  was  not  bound  for  Singapore,  but  was  intended  for 
tbe  confederate  service,  to  "  sink,  burn,  and  destroy  vessels  belonging 
to  the  United  States."  He  then  proposed  to  them  to  sign  articles  to 
serve  for  three  years.  Part  of  the  crew  agreed  to  sign  articles  accord- 
ingly, but  some  seventeen  rer'nsed,  were  paid  their  wages  then  due,  and 
returned  in  the  Alar. 

In  the  mean  time  Mr.  Dolan,  the  collector  of  cnstoms  at  Newhaven, 
had,  the  day  after  the  Alar  left  Newhaven,  written  to  the  commission- 
ers of  customs  respecting  her; 

CuSTOii-HouSE,  JVtHi/iOMH,  April  6, 18S3. 

HoxoiiABLK  Sins :  The  steamship  Al»r,  of  London,  85  tons,  ownedty  H.  P.  Maples, 
suited  on  Sunday  niorniag,  5th  instant,  at  2  a.m.,  bound,  according  to  the  ship's  papeta, 
viz,  the  acconnpaiiying  content,  for  Aldemey  and  St.  Malo.  On  Saturday,  at  midnight, 
thirty  men,  twenty  of  whom  appeared  to  he  British  sailora,  ten  mechanics,  arrived  by 
train.  Three  gentlemen  accompanied  them — Mr.  Lewis,  of  Alderuey,  Mr.  Ward,  and 
Mr.  Jones.  The  men  appeared  to  be  i^orant  of  their  precise  destination ;  some  said 
they  were  to  get  £30  each  for  the  trip.  A  man,  rather  lame,  superintended  them. 
Shortly  after  midnight  a  man  arrived  from  Brighton  on  horseback,  with  a  telegram, 
which,  for  pnrposes  of  secrecy,  had  been  sent  there,  and  not  to  Hewhaven,  it  is  aiis- 
pected.  Mr.  Staniforth,  the  acent,  replied  to  my  inqniries  this  morning  that  the  Alar 
had  munitions  of  war  on  board,  and  that  they  were  consigned  by  'to 

a  Mr.  Lewis,  of  Aldemey.  His  answers  were  brief,  and  with  reserve,  leaving  no  doubt 
oil  my  mlnd.nor  on  the  minds  of  any  here,  that  the  thirty  men  and  munitions  of  war 
are  destined  for  transfer  at  sea  to  some  second  Alabama.  The  private  telegram  to 
Brighton  intimated,  very  probably,  having  been  reserved  for  the  last  hour,  where  that 
vessel  would  be  found.  Whether  the  sliipment  of  the  men,  who  all  appeared  to  be 
British  subjects,  cau,  if  it  should  be  hereafter  proved  that  they  have  been  transferred 
to  a  Federal  or  confederate  vessel,  be  held  as  an  infringement  of  the  foreign-enlistment 
act,  and  whether  the  clearance  of  the  Alar,  if  hereafterprovedtobeuntrne,  can  render 
the  master  amenable  under  the  customs-consolidation  act,  is  for  yonr  consideration  re- 
spectfully submitted. 

E.  J.  DOLAN,  ColUctoy.' 

Thus,  Aldemey  was  supposed  to  be  the  place  to  which  the  Alar  had 
gone.  Similar  information  appears  to  have  reached  Mr.  Adams,  though 
we  are  not  informed  from  what  quarter.  On  the  8th  of  April  he  writes 
to  Earl  Knsseli; 

LEGATiOtf  OF  THE  UmTBP  SxATBS,  London,  ApHl  8, 1863. 

My  Lord:  From  information  received  at  this  legation,  which  appears  entitled  to 
credit,  1  am  compelled  to  the  painful  conclusion  that  a  steam-vessel  has  just  departed 
from  the  Clyde  with  the  intent  to  depredate  on  the  commerce  of  the  people  of  the 
United  States.  She  passed  there  under  the  name  of  the  Japan,  but  is  since  helieved 
to  have  assumed  the  name  of  the  Virginia.  Her  immediate  destination  is  the  island 
of  Alderney,  where  it  is  supposed  she  may  yet  be  at  this  moment.  A  small  stwimer 
called  the  AJar,  belonging  to  Newhaven,  and  commanded  by  Henry  P.  Maples,  ha3  been 
loaded  with  a  large  supply  of  guns,  shells,  sliot,  powder,  <&c.,  intended  for  the  equip- 
ment of  the  Virginia,  and  is  either  on  the  way  or  has  arrived  there.  It  is  further  al- 
leged that  a  considerable  number  of  British  subjects  have  been  enlisted  at  Liverpool, 
and  sent  to  serve  on  board  this  cruiser. 

Should  it  be  yet  in  the  power  of  Her  Majesty's  government  to  institute  someiuquii'y 
into  the  nature  of  these  proceedings,  in  season  toestablish  their  character,  if  innocent, 
or  to  put  a  stop  to  them,  if  criminal,  I  feel  sure  that  it  would  be  removing  a  heavy 
burden  of  anxiety  from  tho  minds  of  my  countrymen  in  the  United  States. 
I  pray,  &c., 

CHARLES  FRANCIS  ADAMS.^ 
'  British  Appendix,  vol.  i,  pp.  409,  412. 
^Blank  in  original. 
"  British  Appendix,  vol.  i,  p.  405,  ,  >  i 
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This  was  tbe  first  communication  received  by  tlie  government  on  the 
subject  of  this  ship.  Not  a  moment  was  lost  by  the  government  in  in- 
stituting iuqnirics,  and  a  letter  was  dispatched  the  same  day  to  the 
lieutenant-governor  of  Guernsey,  Major-Gencral  Slade,  from  the  home 
office,  to  whose  department  the  Channel  Islands  belong : 

WniTKHAr,i„  April  S,  1863. 

Sm:  I  am  directed  Uy  Sir  George  Grey  to  transmit  to  you  herewith,  as  received 
through  the  foreign  office,  a  copy  of  a  letter  from  tbe  United  States  miuiater  at  this 
court,  respectiDK  a  Bteara-vessel  uanied  either  tbe  Japau  or  tlie  Vii^iuia,  reported  to 
liave  left  the  Clyde  for  Aldetoey,  where  she  is  to  receive  oq  board  an  armauient  con- 
veyed to  that  island  by  a  small  steamer,  the  Alar,  belouging  to  Newhaven,  aud  is  to 
be  eveDtuaUy  employed  in  hostilities  against  tbo  United  States ;  and  I  am  to  request 
that  you  will  mafce  immediate  inquiry  into  the  truth  of  the  all^ations  contained  in 
that  commnuication. 

I  have  to  coll  your  attention  to  the  statute  09  Geo.  Ill,  cap.  G9.  Section  seven  ap- 
pears to  he  applicable  to  this  case  if  the  informatiou  which  has  been  given  to  the 
minister  of  the  United  States  of  America  shonld  tutn  out  to  be  correct.  In  th.it  case 
the  law-officers  of  the  Crown  shonld  be  instructed  to  take,  without  delay,  the  proper 
proceediugs  authorized  by  the  law  of  Alderney,  to  enforce  the  provisioua  of  the  act  in 
question,  and  fhe  officers  of  customs  may  be  called  upon  to  assist,  if  necessary. 

Sir  George  Grey  will  be  glad  to  be  iuiormert  of  the  result  of  the  inipiiry,  and  of  any 
steps  that  may  be  taken  in  conseiiuonce. 
Ihave,  &c., 

H.  WADDIKGIOX.' 

On  receipt  of  tin's  letter,  General  Blade  immediately  sent  a,  ship  of 
war  to  Alderney;  but  as  neither  the  Japan  nor  the  Alar  had  gone  to 
Alderney,  of  couree  neither  of  them  was  to  be  found  there. 

I  should  hare  thought  it  difficult  under  these  circumstances  to  raise  an 
accusation  of  negligence  against  Her  Majesty's  government.  Neverthe- 
less, the  government  are  charged  in  the  American  case  with  neglect  in 
not  having,  on  receipt  of  Mr.  Adams's  letter  of  the  Sth,  dispatched  ships 
of  war  from  Portsmouth  and  Plymouth  to  seize  the  two  vessels.  "The 
sailing  and  tlie  destination,"  it  is  said,  "  were  so  notorious  as  to  be  the 
subject  of  newspaper  comment."^  A  single  newspaper,  the  Liverpool 
Journal  of  Commerce,  of  April  9,  is  referred  to  in  support  of  this  asser- 
tion. I  turn  to  it,  and  I  find  it  there  stated,  indeed,  that  the  vessel  had 
sai]ed,bnt"for«)itjioM!nde«tijin(w)ji«.'"Theouly  direction,  therefore,  given 
to  the  government  inquiry  was  Alderney.  To  that  island  it  is  said  to 
have  been  incnmbent  on  the  government  to  send  ships  of  warfrom  Ports- 
mouth and  Plymouth,  because  "Alderney  and  the  Channel  Islands  were 
on  the  route  to  St.  Malo  and  Brest;  and  it  is  not  at  all  probable, 
scarcely  possible,  that  the  Alar  aud  the  Georgia  would  not  have  been  dis- 
covered."* There  is  in  this  statement  a  geographical  confusion  pardon- 
able only  in  parties  writing  from  the  other  side  of  the  Atlantic;  Brest 
and  St.  Malo  are  on  different  sides  of  the  French  coast,  and  at  least  one 
hundred  and  fifty  miles  apart,  aud  according  as  a  vessel  was  bound  to 
the  one  or  the  other,  she  would  steer  a  totally  different  coui-ae.  But 
still  more  startling  is  the  statement  that  Alderney  and  the  Channel 
Islands  would  have  been  in  the  course  of  a  vessel  coming  round  the 
west  coast  of  Ireland,  and  bound  for  Ushant  and  the  northwest  part  of 
the  French  coast,  as  the  Georgia  undoubtedly  was.  To  a  vessel  coming 
round  Cape  Clear,  and  intending  to  make  her  way  towards  tbe  Bay  of 
Biscay,  or  to  stand  out  into  the  Atlantic,  Alderney  would  have  been 
from  two  hundred  and  fifty  to  three  hundred  miles  out  of  her  way ! 

Independently  of  the  absurdity  of  supposing  that  the  Georgia  would 
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have  come  fo  Alderuej  at  iiU — more  especially  as  she  would  there  have 
been  exposed  to  seizure,  as  being  in  a  British  port,  if  any  suspicion 
should  have  ariseu  respecting  her  real  character — whenit  was  much  easier 
for  her  to  take  in  her  armament  off  the  French  coast,  I  must  express 
mj  surprise  that  it  shoald  be  deliberately  stated,  by  those  who  know 
chat  she  never  went  to  or  uear  Alderney  at  all,  and  that  no  other  des- 
tination of  the  vessel  was  known  or  surmised,  to  which  ships  could  have 
been  sent  after  her,  that,  by  reason  that  Earl  Eussell,  "  instead  of  di- 
recting action  to  be  taken  by  the  navy,  directed  iuquiries  to  be  made 
by  the  treasnry  and  home  office,  the  Georgia  escaped." 

Is  it  to  be  said  that  without  having  the  least  idea  of  any  other  desti- 
nation than  Alderney,  the  government  were  to  send  ships  of  war  in 
all  directions  in  quest  of  two  vessels,  neither  of  which  could  possibly  be 
known  to  any  officer  in  Her  M^esty's  navy  ?  Even  had  the  spot  where 
the  two  vessels  were  to  meet  been  known,  it  would  scarcely  have  been 
possible  for  a  ship  from  Plymouth — much  less  from  Portsmouth,  which 
is  more  than  one  hundred  miles  further  off— to  have  overtaken  them. 

The  letter  from  Mr.  Adams  was  not  written  till  the  8th,  and  would 
appear,  from  Mr.  Hammond's  letter  to  that  gentleman  of  the  same  date, 
to  have  been  received  in  the  afternoon  of  that  day.  Had  instructions 
been  telegraphed  to  Plymouth  that  afternoon,  it  would  have  taken  some 
short  time  to  carry  the  orders  into  execution.  Steamships  are  not  ready 
to  start  at  five  minutes'  notice.  From  Plymouth  to  Ushant  is  some 
onehundi-ed  and  twenty  miles;  and, on  the  9th,  the  Georgia  had  left 
tlie  French  coast  and  was  on  her  way  upon  the  ocean,  JJut  for  the 
<lelay  occasioned  by  the  broaking  down  of  the  Alain's  machinery  she 
would  have  been  gone  several  hours  sooner. 

There  is  a  homely,  but  expressive,  English  saying,  that  "  Any  stick 
serves  to  beat  a  dog  with,"  but  one  must  have  a  most  determined  in- 
tention to  boat  the  creature  to  make  such  a  case  as  this  a  ground  of 
complaint. 

It  has  been  sought  t-o  fix  the  British  government,  with  the  responsi- 
bility tor  damage  done  by  this  vessel  on  the  ground  that,  until  the  23d 
of  June,  Bold  continued  to  be  on  the  register  as  owner.  It  is  true  that 
it  was  not  until  this  date  that  Bold  informed  the  collector  of  customs 
that  he  had  parted  with  the  vessel,  and  returned  the  certificate  of  reg- 
istry. No  such  eouseouence,  however,  as  is  contended  for,  at  all  follows. 
The  ownership  of  a  British  vessel  may  be  transferred,  though  the  evi- 
dence of  it,  as  afforded  by  the  register,  remains  incomplete;  and  it 
would  be  absurd  to  suppose  that  Mr.  Bold,  if  the  true  owner,  lent  his 
vessel  to  the  contederate  government,  or  failed  to  take  care  to  be  paid 
for  her  before  he  parted  with  lier.  The  delay  in  canceling  the  registra- 
tion was,  no  doubt,  for  the  purpose  of  delaying  as  long  as  possible  the 
disclosure  of  the  real  transaction. 

Mr,  Squarey,  the  Liverpool  solicitor  engaged  for  the  United  States, 
being  consulted  on  this  point,  gave  the  following  very  sensible  advice: 

It  does  not  appear  to  roe  the  engagement  of  the  crew  can  be  treated  as  an  offense 
against  the  act,  because  the  only  legal  contract  biuding  npon  tbe  crew  was  that  ap- 
pearing npon  the  articles.  The  men  were  not  liable  to  do  anything  except  what  they 
had  agreed  to  do  by  tbe  articles ;  and  from  the  statements  of  the  men  whom  I  saw,  it 
did  not  appear  that  they  knew,  when  they  shipped,  that  it  was  expected  or  intended 
that  they  should  serve  on  board  a  mao-of-wat  or  privateer.  As  regards  the  liability 
of  the  British  registered  owner  to  make  good  to  the  owners  of  the  American  Tcsael 


destroyed  the  loss  sustained  by  tUem,  I  conceiTc  it  must  depend  upon  the  qnestioa 
whether  those  in  command  of  the  vessel  at  the  time  can  be  considered  to  have  been  the 
agents  of  the  British  owner.  If  they  were  such  agents,  and  there  was  any  evidence  to 
show  that  the  destruction  of  the  American  ship  coold  be  considered  as  an  act  within 
the  scope  of  their  authority,  I  have  no  doubt  that  tlie  owners  would  be  liable ;  lintit  , 
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appears  to  m«  that  tlie  eirtiiuiatances  to  whieli  I  have  previoasly  rofun'ed  go  very  far 
to  reltnt  the  pieGuiuptiuii  tlint  such  agency  existed,  and  to  prove  that,  iu  destrojiug 
the  Americau  vesBel,  the  ofBcers  and  crew  Tvere  acting,  not  £)i  the  British  owner,  but 
Ibr  the  ^vemment  of  the  so-called  Confederate  States.  In  sach  case  I  do  not  think 
that  any  Itahility  could  be  established  against  the  British  owner,  for  it  is  uoiv  well 
established  that  tbe  mere  fact  of  being  on  the  register  of  the  shin  does  not  involve 
liability  for  the  acts  or  engagements  of  the  master  and  orew,  and  ijiat  snch  UabUit;  is 
iu  fact  n  qnestion  depending  upon  express  or  implied  agency  in  every  case. 

Althongh,  therefore,  I  do  not  see  how  A  British  owner  is  to  be  made  liable,  there  is, 
in  my  opinion,  a  ease  which  jrstifies  the  American  Giovernment  in  bringing  the  matter 
before  the  notice  of  the  British  government,  and  requirlDE  explanations  from  that  sov- 
ernnient  of  the  circnmstances  nnder  which  a  British  vessel  is  found  to  be  enga^d  iu 
the  destruction  of  vessels  belonging  to  Ameiican  citizens.' 

It  appears  to  me,  tlierefore,  beyond  all  question  cleur  that  no  cliarge 
of  negligence  can  by  possibility  attacli  to  Her  Majesty's  government  iu 
respect  of  this  ship.  And  I  confess  it  was  not  without  surprise  that 
I  heard  one  member  of  this  tribunal  say  that,  but  that  Mr.  Adams  had 
declared  in  favor  of  the  British  government  on  this  occasion,  he  should 
have  been  prepared  to  pronounce  "  a  more  severe"  judgment.  If  such 
views  are  to  prevail,  theresponsibilityof  neutrals  will  be  a  serious  thing 
indeed. 

It  only  remains  to  be  added  in  respect  of  this  vessel  that  a  prosecu- 
tion was  instituted  by  the  government  under  the  foreigu-enlistment 
act,  against  Jones  and  Highatt,  two  members  of  tUe  firm  of  Jones  & 
Co.,  of  Liverpool,  by  whom  the  men  had  been  engaged  to  serve  on  board 
the  Japan,  and  as  to  whom  it  was  alleged  that  tliey  had  engaged  the 
men  for  the  purjwse  of  their  enlisting  in  the  confederate  service  when 
the  true  character  of  the  vessel  was  declared.  The  case  was  tried  before 
me  at  Liverpool,  when  both  defendants  Trere  found  guilty  by  the  jury, 
bnt  points  of  law  were  reserved  involving  considerable  difhculty,  par- 
ticularly that  the  men,  at  the  time  they  were  engaged  at  Liverpool,  were 
not  aware  of  the  ulterior  purpose  which  the  defendants  were  alleged  to 
have  had  in  view. 

On  the  defendants  being  brought  up  for  judgment,  the  defendants 
having  consented  to  abandon  the  points  reserved,  and  to  forego  an  in- 
tended application  for  anew  trial,  an  arrangement  was  come  to  between 
the  counsel  for  the  Crown  and  the  counsel  for  the  defendants  that  a  fine 
of  £50  should  be  imposed  on  each  of  them.  The  punishment  might,  at 
first  sight,  appear  inadequate,  but  looking  to  the  legal  difficulties,  it 
was,  on  the  whole,  I  think,  a  prudent  arrangement;  it  having  been  bet- 
ter that  the  law  should  be  vindicated,  though  with  a  less  degree  of 
punishment,  than  that  the  chance  of  a  defeat  should  be  risked. 

CASE  OF  THE  SHENANDOAH. 

This  vessel,  originally  known  as  the  Sea  King,  was  a  screw-steamer 
^^^  ,1,  i„,h.  t*"ilt  '>•'  Glasgow  iu  the  year  1863,  for  the  purpose  of  being 
employed  in  the  China  trade.^  She  had  been  seen  by  Mr. 
Dudley  at  Glasgow  in  1863,  who  represented  her  as  well  adapted  for  war- 
like purposes,  and  thought  she  was  likely  to  be  bought  for  such  purpose 
by  the  confederates.*  But  in  this  he  was  mistaken.  She  was  bought 
by  private  owners ;  Messrs.  Eobertson  &  Co.,  of  London,  acted  as  man- 


She  had  from  the. beginning  two  12-pounder  carronades,  such  as  mer- 


'  British  Appendix,  vol.  i,  p.  438. 
nbid.,  p.  724. 

'United  States  Documents,  vol,  v 
'  British  Appendix,  vol.  i,  p.  494. 


,Google 


OPIKlnyS    OF    .-ilK    ALEXANDER    COCKBURK.  485 

ehant-vessels  are  in  tlie  Lsibit  of  carrying  as  signal-guns,  but  notbing 
more.' 

In  November,  1863,  she  left  London  on  a  voyage  first  to  New  Zealand, 
taking  out  troops  for  Her  Mnjesty'a  government  to  Aackland,  aiiti  from 
thence  to  Hankow  for  a  cargo  of  tea,  and  witb  the  latter  she  returned 
to  London.  She  was  a  vessel  bnilt  entirely  for  commercial  purposes, 
and  was  in  no  respect  whatever  adapted  for  war. 

In  September,  18G4,  she  was  sold  by  her  owners,  iu  the  ordinary  way 
of  business,  to  a  Mr.  Richard  Wright,  a  ship-owner  of  Liverpool.  On 
the  7th  of  October,  1S64,  Wright  granted  a  certificate  of  sale  to  Mr.  P. 
S.  Corbett,  the  master  of  the  ship,  empowering  him  to  sell  her  within 
six  months  from  the  date  of  the  certificate,  at  any  port  out  of  the 
United  Kingdom,  for  a  price  not  less  than  £45,000.^ 

After  this  the  vessel  cleared  ont,  as  for  a  trading  voyage  "  to  Bom- 
bay, calling  at  any  ports  and  places  on  the  passage,  and  any  other  ports 
or  places  iu  India,  China,  or  Japan,  or  the  Pacific  or  Atlantic  Oceans, 
trading  to  or  from,  as  legal  freights  might  offer,  until  the  return  of  the 
ship  to  a  final  port  of  discharge  in  the  United  Kingdom  or  continent  of 
Europe ;  the  voyage  not  to  exceed  two  years.'^^  A  crew  was  hired,  and 
signed  articles  for  the  voyage  in  question,  and  the  vessel  sailed  as  if 
npou  it,  without  any  suspicion  on  the  part  of  the  crew,  or  of  any  one 
not  in  the  secret,  that  she  was  intended  for  any  other  destination. 

The  vessel  underwent  no  change  prior  to  her  leaving;  no  equipment 
of  her  for  the  purpose  of  receiving  any  armament  tooli  place ;  she  re- 
mained as  she  had  been  from  the  beginning,  fitted  for  commercial  pur- 
]»oses  only.  She  was  wholly  nuadapted  to  receive  guns.  She  had  on 
board  only  two  small  12-pounder  guns  she  had  always  had,  such  as 
merchant- vessels  of  her  class  always  carry  as  signal-guns.  She  had  no 
arms  or  munitions  of  war. 

When  afterwards  examined  at  Melbourne  by  Captain  Payne,  the  lat- 
ter reported  that  "  everything  indicated  that  she  was  nothing  more  than 
an  ordinary  merchant-ship."  Hecouldnot  discoverany  magazine;  there 
were  no  stands  for  small-arms,  cutlasses,  or  pistols ;  no  shot-racks  were 
fitted,  nor  could  he  see  any  shell-room  aloft.  "There  is  nothing,"  he 
says,  "  to  protect  her  machines  from  shot  and  shell ;  in  fact,  her  boilers 
and  the  principal  part  of  her  machinery  are  above  the  water-line.  Her 
bunkers  certainly  are  between  the  machinery  and  the  ship's  side,  bnt 
from  their  small  dimensions  they  would  offer  but  small  resistance  to 
shot.  The  most  vulnerable  part,  viz,  the  boilers,  is  left  quite  unpro- 
tected." *  "lam  altogether  of  opinion,"  adds  Captain  Payne,  "that  there 
is  nothing  in  her  build,  armament,  (with  the  exception  of  two  Whitworth 
guns,)  and  equipment  that  should  call  for  more  special  notice  than  that 
she  is  an  ordinary  merchant- vessel,  armed  with  a  few  gnus." 

It  is  plain,  therefore,  that  till  the  Whitworth  guns  in  question  were 
put  on  board,  there  was  nothing  whatever  on  board  the  Sea  King  to  at- 
tract attention,  or  to  excite  the  slightest  suspicion  about  her.  That  this 
was  so  is  shown  by  the  fact  that  the  crew  fully  believed  that  she  was 
really  bound  tor  the  voyage  to  the  East. 

But  it  appears  that  the  Mr.  liichard  Wright  who  had  bought  the 
vessel  was  the  father-in-law  of  Mr.  Priolean,  the  managing  partner  of 
the  firm  of  Fraser,  Trenholm  &  Co.,  of  Liverpool ;  whereupon  we  are 
gravely  told,  in  the  case  of  the  United  States,  that  "the  acquisition,  by 
a  near  connection  of  a  member  of  their  firm,  of  a  fast-goiug  steamer, 
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capable  of  beiug  so  converted,  and  the  proposition  to  send  lier  to  sea  in 
ballast,  with  nothing  ou  board  but  two  monntetl  gnus  and  a  supply  of 
provisions  and  coal,  ought,  of  itself,  to  have  atti'acted  the  attention  of 
the  British  officials;  and  that  the  omission  to  take  notice  of  the  fact  is 
a  proof  of  want  of  the  dne  diligence  required  by  the  treaty.-" 

ifot  the  slightest  intimation,  however,  is  given  as  to  what  notice 
should  have  been  taken,  or  what  could  possibly  have  been  done.  There 
was  nothing  that  could,  in  any  way,  hare  justiticd  the  detention  of  the 
vessel.  In  the  foregoing  statement  we  have,  therefore,  as  it  seems  to 
me,  an  unwarrantable  assumption. 

The  Sea  King  left  the  port  of  liondon  ou  the  9th  October,  and  pro- 
ceeded to  Madeira,  where  she  arrived  ou  the  ISth.^  In  the  mean  time  a 
small  steamer  called  the  Laurel  bad  left  Liverpool,  having  cleared  for 
Matamoras  and  Nassau.  She  took  out  cases  marked  as  machinery,*  but 
in  reality  containing  two  33-pounder  Whitworth  guns,  and  four  8-inch 
smooth-bore  guns  of  55  liundred-weight  each,  together  with  shells,, 
small-arms,  and  ammunition  for  the  use  of  the  Bea  King. 

Mr,  Dudley  was  somehow  informed  that  the  cases  contained  guns  and 
gun-carriages,  and  believing  they  were  intended  to  be  mounted  on  the 
decks  of  the  Laurel,  wrote  to  Mr.  Adams  that  he  apprehended  she  was 
int«nded  as  a  privateer.  At  the  same  time  he  admitted  that  he  had  no 
evidence  to  implicate  her  except  the  taking  on  the  guns  in  cases.'  It  is 
plain,  therefore,  that  Mr.  Dudley  did  not  surmise  any  connection  between 
the  two  vessels,  one  of  which  was  starting  from  London,  the  other  from 
Liverpool,  and  I  am  at  a  loss  to  see  how  any  could  possibly  have  been 
surmised. 

Lieutenant  AVaddell,  the  future  captain  of  the  Sea  King,  and  the 
other  ofhcers,  and  seventeen  men  who  were  to  form  part  of  her  crew, 
were  also  passengers  in  the  Laurel. 

Before  the  Laurel  left  Liverpool,  Mr.  Dudley  began  to  suspect  that 
the  guns  put  on  board  her  were  intended  for  another  vessel,  as  they 
were  more  in  number  than  would  be  required  for  a  vessel  of  her  size;^ 
but  he  was  evidently  altogether  without  any  definite  information  about 
her. 

The  Sea  King  arrived  at  Madeira  about  the  18th  of  October:  the 
Laurel  about  the  same  time.  The  following  day  both  vessels  proceeded 
to  some  small  islands  called  the  Desertas,  where  the  guns  and  warlike 
stores  intended  for  the  Sea  King  were  transferred  to  her  from  the  Lau- 
rel.^ Either  then,  or  prior  to  leaving  England,  Corbett,  acting  on  the 
power  of  attorney  received  from  the  owner,  Wright,  sold  the  vessel  to 
the  confederate  government.  According  to  his  account  the  sale  took 
place  on  the  lOth.'^  On  that  day  the  capbiin  and  ofhcers  took  posses- 
sion of  her  as  a  confederate  ship.  Captain  Corbett  informed  the  crew 
that  he  had  sold  the  ship  to  the  confederate  government,  that  she  was 
henceforth  to  be  a  cruiser  in  their  service,  and  that  he  had  delivered  her 
up  to  tbem. 

Every  eflbrt  was  made,  by  persuasion  and  offers  of  large  bounties  and 
high  wages,  to  induce  the  former  crew  to  enter  the  confederate  service 
ou  board  the  vessel ;  but,  with  the  exception  of  two  or  three,  all  the 
rest,  forty-two  in  number,  refused,  and  were  conveyed  in  the  Laurel  to^ 
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Tenerifte,  from  whence  tlioy  afterward  returned  to  Londou.  The  con- 
federate flag  having  been  hoisted  on  the  Sea  King,  she  cruised  thence- 
forward under  the  name  of  the  Shenandoah. 

It  must  be,  indeed,  a  stern  stickler  for  neatral  respoustbility  who 
could  say  that  up  to  thia  point  there  had  been  anything  for  which  blame 
could  be  attribut«d  ta  Her  Majesty's  government.  Not  the  slightest 
suspicion  had  attached  to  this  ship,  which  was  only  known  as  a 
merchant- vessel,  prior  to  her  leaving  England.  But  besides  this,  no 
offense  whatever  hatt  been  committed  against  British  law. 

The  ship  had  not  been  either  "  fltt«d  oat,"  "  equipped,"  or  "  armed," 
within  the  United  Kingdom  or  within  Her  Majesty's  dominions.  Built  as 
a  merchant-vessel  she  had  been  sold,  as  she  stood,  to  the  contederate 
government ;  and  neither  by  the  mnnicipal  law  of  Great  Britain,  any 
more  than  by  that  of  the  United  States,  nor  by  international  law,  was 
such  a  sale  in  any  way  illegal. 

The  argument  of  the  United  States  itself  admits  that  "  if  the  Shen- 
audoah  at  this  point  of  her  history  stood  alone,  and  there  had  been  no 
other  cause  of  complaint  against  Her  Majesty's  government,  the  United 
States  conkl  not  now  hold  Great  Britain  responsible  for  her  original 
escape  and  armament ." 

No  question,  therefore,  can  arise  as  to  the  responsibility  of  Great 
Britain  in  respect  of  any  damages  doneby  this  vessel  prior  to  her  arrival 
at  Melbourne. 

The  first  that  was  heard  of  the  Shenandoah  by  Her  Majesty's  govern- 
ment was  from  a  letter  of  the  30th  of  October  from  Mr.  Grattan,  the 
British  consul  at  Teneriffe.  On  the  Laurel  arriving  at  that  place,  the 
master,  J.  F.  Eamsay,  on  presenting  himself  at  the  consular  office,  stated 
that  he  wished  to  laud  43  passengers,  who  were  to  proceed  to  England 
by  the  next  Liverpool  steamer,  and  that  these  persons  were  the  master 
and  crew  of  the  British  steamer  Sea  King,  of  Loudon,  which  vessel  had 
been  wrecked  off  the  Desertas.  The  Laurel  continued  her  voyage  on 
the  23d  instant.  The  master,  on  getting  up  steam,  and  not  before, 
landed  the  above-mentioned  seamen. 

The  master  of  the  Sea  King,  P.  S.  Corbett,  did  not  call  at  the  consular 
office,  as  is  usual  in  such  cases,  either  for  the  purpose  of  making  a  pro- 
test or  to  claim  assistance.  Therefore,  on  the  2dth  instant.  Consul 
Grattan  sent  to  desire  his  attendance,  and  demanded  the  certificate  of 
registry  of  his  vessel,  in  pursuance  of  instructions  contained  in  para- 
graph No.  13  of  the  board  of  trade  instructions.  On  handing  in  his 
certificate  Corbett  informed  Mr.  Grattan  that  his  vessel  had  not  been 
wrecked,  but  that  she  had  been  sold  in  London,  and  delivered  to  her 
owners  on  the  high  seas  ;  and  that  himself  and  his  crew  had  landed 
here  for  the  purpose  of  returning  to  England  as  passengers  in  the  West 
Coast  of  Africa  mail-steamer,  due  at  the  port  on  theSIst  instant. 

The  consul,  having  been  struck  by  the  discrepancy  between  the  state- 
ments of  the  two  masters,  made  inquiries  of  some  of  the  former  crew  of 
the  Sea  King,  and  having  taken  their  depositions,  and  being  of  opinion 
that  they  contained  evidence  sufficient  to  substantiate  a  charge  against 
the  master,  Corbett,  of  an  infringement  of  the  foreign-enlistment  act, 
sent  him  in  custody  to  Englaud,  at  the  same  time  forwarding  the  depo- 
sitions of  the  men  iu  a  dispatch  to  Earl  Sussell.^ 

I  will  conchide  the  narrative  as  to  what  further  happened  in  relation 
to  Corbett  before  I  pursue  the  further  history  of  the  Shenandoah. 

On  the  arrival  of  the  depositions  in  England,  the  law-officers  at  first 
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advised  tliat  no  prosecution  could  be  sustained  agaiust  Corbett,  as  all 
the  facts  had  taken  place  ou  the  high  seas,  aud  a  British  ship  on  tlie 
high  Rcas  coidd  not  properly  be  considered  as  "within  Her  Majesty's 
dominious,  or  a  place  belonging  to  or  subject  to  Her  Majesty.'"  Two 
further  affidavits  having  been  afterward  furnished  by  Mr.  Adams,  of 
men  who  had  been  engaged  by  the  defendant  in  London,  and  who  spoke 
to  language  of  a  suspicious  character  then  used  by  him,  the  law-officers, 
on  being  again  consulted,  thought  that  there  was  sufficient  evidence  ou 
which  to  found  a  prosecution :  and  they  further  thought  that  as  the 
ship  had  left  the  country  as  a  British  ship,  she  might,  prima  facie,  be 
considered  as  such,  that  is,  till  a  sale  and  transfer  of  property  in  her 
was  shown ;  and  that  it  might  be  deserving  of  serious  consideration 
whether  her  deck  might  not  be  considered  as  "  a  place  belonging  to  Her 
Majesty,"  within  the  language  of  the  act^  A  prosecution  against  Cor- 
bett was  accordingly  instituted  by  the  government,  for  a  breach  of  the 
second  section  of  the  foreign-enlistment  act,  in  endeavoring  to  procure 
men  to  enlist  and  serve,  or  to  embark  and  go  out  of  Her  Majesty's  do- 
minions to  enlist  and  serve,  in  the  confederate  service.  The  case  came 
on  before  myself  and  a  special  jury,  at  Westminster  Hall,  in  December, 
1865.  The  witnesses  for  the  prosecution  were  six  sailors  who  had 
formed  part  of  the  crew  of  the  Sea  King,  and  who  deposed  that,  after 
Captain  Corbett  had  informed  the  crew  that  he  had  sold  the  ship  to  the 
confederal©  government,  he  endeavored  to  persuade  the  men  to  enlist, 
pointingout  to  them  the  advantage  of  so  doing  in  the  way  of  pay  and  prize- 
money.  There  was,  however,  considerable  inconsistency  in  the  evidence 
of  these  men,  some  of  tbem  ascribing  to  the  defendant  what  others  put 
into  the  month  of  Captain  Waddell,  and  vice  versa.  The  men  appear 
to  have  had  a  strong  feeling  against  the  captain,  by  reason  of  their  in- 
tended voyage  to  the  east  having  come  to  an  abrapt  termination,  and 
to  their  not  having  received  as  much  wages  as  they  expected  for  the 
time  they  had  been  out. 

The  first  mate,  the  steward,  aud  the  chief  engineer  of  the  crew  of  the 
Sea  King,  one  of  the  crew  of  the  Laurel,  and  two  or  three  confederate 
sailors  who  had  joined  the  confederate  ship,  all  of  whom  had  witnessed 
all  that  passed,  denied  positively  that  Corliett  had  taken  any  part  in 
persuading  the  men  to  sign  articles,  but  attributed  to  Captain  Waddell, 
exclusively,  the  language  which  the  witnesses  for  tlie  prosecution  had 
represented  as  spoken  by  Corbett. 

It  having  been  objected  on  the  part  of  the  defendant  that  wliile,  in 
order  to  constitute  an  offense  under  the  enactment  in  question,  the  act 
complained  of  must  have  been  done  within  Her  Majesty's  dominions, 
what  was  here  alleged  to  have  been  done  by  the  defendant  had  taken 
place  in  Spanish  waters,  it  was  answered  by  the  solicitor-general  that, 
if  the  act  had  been  done  on  board  a  British  vessel,  that  would  be  suffi- 
cient to  satisfy  the  statute,  and  that,  though  he  could  not  deny  that  a 
sale  of  the  vessel  had  taken  place,  yet  that,  so  long  as  the  British  crew 
remained  on  board,  the  vessel  could  not  be  considered  as  having  been 
delivered  np  to  the  purchasers,  and  must  still  be  looked  upon  as  a  Brit- 
ish ship.  I  was,  however,  clearly  of  opinion  that  the  defendant  Corbett 
having  openly  announced  tlie  sale  of  the  ship,  and  that  he  had  delivered 
her  over  to  Waddell,  and  the  latter  iiaving  assumed  the  command,  and 
with  his  officers  taken  possession  of  her,  the  delivery  had  be«n  com- 
pleted and  the  property  effectually  transferred,  I,  however,  desired  the 
opinion  of  the  jury  on  this  point,  as  well  as  on  the  questions  whether 
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the  defendant  had  endeavored  to  induce  the  men  to  enlist  in  the  con- 
federate service,  as  crew  of  the  Sea  King ;  and  if  so,  whether,  when  he 
engaged  the  men  in  London,  Le  had  the  ulterior  design  of  inducing 
them  to  enlist  when  beyond  the  Queen's  dominions.  The  jury  thought 
the  evidence  too  conflicting  upon  which  to  convict  the  defendant,  and, 
it  Ijeing  very  doubtful  whether  the  witnesses  for  the  Crown  were  not 
confounding  what  had  been  said  by  Waddell  with  what  was  said  by 
Corbett,  I  think  the  jury  acteil  wisely  on  the  whole  in  acquitting  the 
defendant.' 

I  have  adverted  to  these  circumstances  in  justice  to  the  government 
and  the  solicitor-general  who  conducted  the  prosecution.  No  public 
prosecutor  could  have  discharged  his  duty  more  honestly  or  zealously, 
or  with  a  greater  desire  to  obtain  a  conviction  if  it  could  legitimately 
and  properly  be  done. 

1  return  to  the  Shenandoah.    Nothing  more  was  heard  of  her  by  Her 
Majesty's  government  till  she  arrived  at  Melbourne  ou  the 
25th  of  January,  1865.  '  '   '""' 

Before  relating  the  events  which  occurred 'during  her  visit  at  this 
port,  it  may  be  well  briefly  to  describe  the  locality,  some  knowledge  of 
which  is  necessary  to  a  thorough  appreciation  of  the  facts.  Port  Philip, 
at  the  northeasterly  end  of  which  Melbourne  is  situated,  is  a  bay  ot 
irregular  oval  shape,  some  sixty  or  seventy  miles  in  circuit,  opening 
into  the  sea  by  a  narrow  entrance  to  the  southwest,  called  the  Heads. 
The  harbor  of  Melbourne,  situated  as  has  been  said  at  the  opposite  end, 
is  called  Hobson's  Bay,  and  forms  the  estuary  of  the  YarrarTarra.  Mel- 
bourne itself  is  about  two  miles  inland  up  the  Yarra-Yarra ;  on  either 
side  of  Hobson's  Bay  are  two  suburbs  of  Melbourue,  named  respectively 
Williainstown  and  Sandridge.  They  are  each  connected  with  the  town 
by  arailway,  and  a  steam-fierry  runs  between  the  two,  from  one  railway 
pier  to  another  across  the  bay,  which  is  here  two  and  a  half  miles  wide. 
Williamstown  is  the  place  where  shipping  operations  are  for  the  most 
part  carried  on,  and  where  seafaring  men  principally  frequent.  It 
should  be  added  that  the  governor  had,  at  the  time  of  the  arrival  of 
the  Shenandoah,  a  small  military  force  at  his  disposal,  but  no  vessel  of 
war  of  any  kind ;  the  Bombay,  which  is  spoken  of  in  the  argument  of 
the  TJuited  States  as  such,  being  merely  a  contract  steam-packet  belong- 
ing to  the  Peninsular  and  Oriental  (Jompany,  with  a  naval  agent  on 
board  in  charge  of  the  mails.  The  authorities  were  therefore  depend- 
ent upon  the  customs  oflScers  and  the  ordinary  water-police  for  the  sur- 
veillance of  the  harbor. 

Immediately  on  the  arrival  of  the  Shenandoah,  her  commander,  Wad- 
dell, wrote  to  Sir  C  H.  Darling,  the  governor,  to  announce  his  arrival:^ 

CONl-J! DERATE   STATES  STEAMER  OV  WAR  SHENASDOAII, 

Port  Philip,  Jamiayg  25,  18K5. 
Sib  :  I  have  tlie  honor  to  anoonace  to  your  excellency  the  arrival  of  tlie  Confederato 
States  steamer  Shenandoab,  under  my  com  ma  ad,  in  Port  Philip,  this  afternoon,  and 
also  to  eommQnioate  -  that  the  steamer's  macbinery  reciairea  lepairs,  and  that  I  am  in 
wont  of  coals. 

I  desire  your  excellency  tiO  grant  permission  that  I  may  make  tlie  necessary  repairs 
and  supply  of  coals  to  enable  mo  to  gut  to  sea  as  quickly  as  possible. 

I  desire  also  your  excellency's  permission  tfl  land  my  prtsonera.  I  shall  observe  tlie 
neufiality. 

I  have,  &c., 

JAS.  J.  WAIJIDELL. 

'See  reports  of  the  trial,  printed  in  United   States  Do^^iimeiits,  vo!.   iv,  pp.  fil8 
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The  conduct  of  tlie  governor  and  of  tlie  executive  council  of  the  colony 
seems  to  Iiave  been  marked  by  tlie  most  anxious  desire  to  do  what  was 
strictly  right. 

The  commissioner  of  trade  and  customs  was  directed  to  communicate 
with  the  commander  of  the  Shenandoah  in  the  name  of  the  governor,' 
requesting  him  to  inform  the  government  of  Victoria  of  the  nature  and 
extent  of  the  repairs  of  which  he  stated  his  vessel  to  be  in  need  ;  and 
informing  him  that  permission  wonld  ho  granted  for  the  Shenandoah  to 
remain  in  the  waters  of  the  colony  a  sufficient  time  to  effect  her  repairs, 
and  to  receive  the  provisions  or  things  necessary  for  the  subsistence  of 
her  crew — but  not  beyond  what  would  be  necessary  for  immediate  use; 
and  that  when  the  government  of  Victoria  were  in  possession  of  the 
nature  and  extent  of  the  supplies  and  repairs  which  were  necessary,  he 
should  be  informed  of  the  time  which  his  vessel  would  be  permitted  to 
remain  in  the  waters  of  the  colony:  andthat,  as  tothat  part  of  his  letter 
which  referred  to  prisoners,  he  must  communicate  to  the  government 
the  names  of  the  prisoners,  and  any  other  particulars  relating  to  them 
which  ho  might  be  willing  to  snp]>ly. 

The  application  of  Lieutenant  Waddell  to  land  his  prisoners  was  also 
directed  to  be  communicated  to  the  United  States  consul . 

Mr.  Blanchard,  the  consul  of  the  United  States  at  Melbourne,  pro- 
tested against  the  Shenandoah  being  admitted  to  the  prinleges  of  a 
belligerent,  maintaining  that,  aa  she  had  been  sold  at  sea  to  the  confed- 
erate government,  a  sale  under  such  circumstances  was  unlawfnl ;  that, 
being  a  British-boilt  merchant-ship,  she  could  not  be  converted  into  a 
war-vessel  of  the  Confederate  Btates  on  the  high  seas,  bat  only  by  pro- 
ceeding to,  and  sailing  in  such  a  character  from,  one  of  the  ports  of  the 
confederacy;  and  that  "  not  being  legally  a  man-of-war,  she  was  but  a 
lawless  pirate,  dishonoring  the  flag  under  which  her  status  was  to  be 
established  and  under  wLich  she  decoyed  her  victims." 

Havingeonsnltedthelaw-oflicersofthecolony,whoadvised  that  the  ves- 
sel purported  to  be,  and  in  their  opinion  should  be  treated  as,  a  ship  of  war 
belonging  to  a  belligerent  power,  the  governor  and  coancil  decided  that, 
whatever  might  be  the  previous  history  of  the  Shenandoah,  the  govern- 
ment of  the  colony  was  bound  to  treat  her  as  a  ship  of  war  belonging 
to  a  belligerent  power. 

It  is  clear  that  the  law-officers  of  the  colony  were  perfectly  right. 
Even  had  there  been  any  foundation  for  the  notion  of  Mr.  Blanchard 
that  the  sale  of  the  vessel  on  the  high  seas  was  invalid,  the  Shenandoah 
arrived  at  the  colony  as  a  commissioned  ship  of  a  belligerent  power, 
which,  according  to  the  usage  of  maritime  nations,  was  a  sufficient  ground 
for  her  reception  as  a  vessel  of  war.  It  is  to  be  obsei"ved  that  no  ques- 
tion can  arise  in  respect  of  this  vessel  as  to  its  having  been  the  duty  ot 
the  British  government  to  seize  her  in  spite  of  the  commission  of  the 
Confederate  States.  She  had  neither  been  equipped,  nor  armed,  nor 
specially  adapted,  wholly  or  in  part,  lor  warlike  use,  in  British  territory. 
nor  was  the  sale  of  her  to  a  belligerent  on  the  high  seas  any  violation 
of  the  rights  of  Great  Britain  as  a  neutral.  To  have  seized  her  would 
therefore  have  been  utterly  nnjnstiflable, 

A  question,  it  appears,  arose  as  to  whether  the  officer  in  command 
should  not  be  required  to  show  his  commission,  and  the  majority  of  the 
conncil  decided  that  there  was  no  necessity  for  doing  so.  And  notliing 
having  then  occurred  ta  lead  to  any  donbt  as  to  the  vessel  being  com- 
missioned by  the  confederate  government,  or  as  to  the  honor  of  the 
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officer  wbo  comniaiided  her,  to  Lave  ileuianded  to  see  the  commission  lie 
professed  to  bear  would  liave  implied  an  nDworthy  suspicion. 
What  followed  is  thus  related  in  a  narrative  signed  by  the  gentlemen 

who  were  at  that  time  chief  secretary,  minister  of  jnstice,  comitissionev 
of  trade  and  customs,  and  attorney-general  of  the  colony : 

Ou  receiving  the  commanication  from  the  governor,  Lieutenant  Waddell  employed 
MeasrB.  Langlauds,  Brothers  &  Co.,  iton-fonn tiers,  of  Melbourne,  to  examine  t!ie  vessel 
and  to  nndertake  the  repairs,  aud  they,  on  the  30th  Jaaaary,  reported  that  it  was  abso- 
lutely necessary  to  put  the  Shenandoah  ou  the  government  slip,  as  the  diver  who  in- 
spected the  veaae]  had  reported  that  the  lining  of  the  outer  stern-linek  was  entirely  gone, 
and  would  have  to  be  replaced ;  and  that,  as  three  days  woald  elapse  before  the  vessel 
^\as  slipped,  it  would  take  ten  days  from  date  to  accomplish  the  repairs- 
It  may  be  here  remarked  that  the.  slip  (termed  the  "government  slip"  in  the  report 
i>(']Uessrs.  Langlands,  Brothers  &,  Co.)  was  not  in  possession  of,  or  under  the  control 
(if  the  government,  the  fact  being  that,  although  it  was  originally  bnilt  by  the  govern- 
inout,yet  it  hadbeeu  for  many  yeai's  leased,  aud  atthattimewasuiider  lease  to  Mr.  Enoch 
Chambers. 

This  report  was  submitffld  to  the  commissioner  of  trade  and  enstomsj  who  -wrote,  by 
direction  of  his  excellency  the  governor,  for  a  list  of  the  supplies  required  for  the  im- 
mediate use  of  tha  vessel,  and  stated  that  his  exoellenoy  hud  appointed  a  board,  con- 
sisting of  Mr.  Payne,  inspector  and  secretary  of  tho  steam  navigation  board;  Mr.  Elder, 
the  superintendent  of  the  marine  yaM  at  Melbourne;  and  Mr.  Wilson,  tho  government 
maiine  engineer,  to  go  on  board  the  Shenandoah,  and  to  examine  and  report  whether 
that  vessel  was  then  in  a  fit  state  to  go  to  sea,  or  what  repairs  wore  necessary. 

Lieutenant  Waddell  furni^ed  a  list  of  the  supplies  he  required,  and  permission  was 
given  for  tho  shipment  on  board  of  reasonable  quantities  of  the  snpplies  asked  for. 

The  board  appointed  by  his  excellency  had  the  vessel  examined  by  a  diver,  and  then 
reported— 

1st.  That  the  Shenandoah  was  nut  in  a  fit  state  to  proceed  to  sea  as  a  steamship. 
2d,  That  repairs  were  necessary. 

3d.  That  the  part  or  parts  requiring  repair  being  the  inner  stern-post  bearing  of  the 
screw-shaft,  the  extent  of  the  damage  »!Ouid  not  be  ascertained  without  the  vessel 
being  slipped. 

His  oxeellency,  tn  tho  receipt  of  this  report,  gave  permission  for  the  vessel  to  be 
placed  on  the  patent  slip,  and  he  refjuested  the  commissioner  of  trade  and  customs  to 
make  arrauBemeuts  for  obtaining  daily  reports  of  the  progress  of  repairs  and  provision- 
ing of  the  Slienandoah,  and  directed  every  precaution  to  be  taken  l^f^nBt  the  pos- 
sibility of  the  commander  of  that  vessel  in  any  way  extending  its  armament,  or 
rendering  the  present  armament  more  effective ;  and  these  instructions  were  carefully 
acted  on. 

On  the  6th  of  Febniary,  1865,  an  application  was  mafle  for  permission  to  land  some 
snrplns  stores  from  tho  Shenandoah,  wiiich  was  refnsed  on  the  advice  of  the  attorney- 
gen  era]. 

The  repairs  of  the  Shenandoah  not  having  been  proceeded  with,  the  commissioner  of 
trade  and  customs  wrote  on  tho  7th  of  Febniary  to  Lieutenant  'Waddell,  stating  that 
his  excellency  desired  that  a  day  should  be  named  for  proceeding  to  sea;  and  that  he 
was  directed'  to  say  that,  after  carefnlly  considering  the  question  of  the  position  of 
Great  Biitain  asBtrictlynentralinthepresent  contest,  tho  use  of  appliances,  the  prop- 
erty of  the  covemmeut,  could  not  be  granted,  nor  any  assistance  rendered  by  it,  directly 
or  indirect^,  toward  effecting  the  repairs  of  the  Shenandoah. 

Lientenant  Waddell  replied  that  he  could  not  name  a  day  for  proceeding  to  sea  tiU 
the  ■vessel  was  taken  on  the  slip,  when  the  injary  could  be  ascertained,  and  the  time 
estimated  for  its  repair,  the  recent  gales  having  prevented  him  from  lightening  tho  ship 
to  the  necessary  draught  preparatory  to  going  on  the  slip,  in  which  matter  he  had 
been  guided  by  those  in  charge  of  tho  slip-  He  hoped  the  weather  would  permit  the 
engineer  in  charge  of  the  slip  to  take  the  Shenandoah  on  the  slip  the  following  morning. 
The  vessel  was  not  hauled  np  on  the  slip  until  the  morninn;  of  the  10th,  when  the 
board  appointed  by  tho  governor  had  another  inspection,  and  they  then  reported  as 
follows : 

1st.  Tliat  the  lignum-vitaa  staves  forming  the  hearing  of  tho  forward  end  of  the  onter 
length  of  the  screw-shaft  were  entirely  displaced. 

2d.  That  the  inner  stem-post  bracket  in  which  the  staves  of  lignum- vit.Ts  were  fitted, 
forming  also  the  support  for  the  foremost  end  of  the  screw-frame,  was  fractured  on  the 
starboard  side  to  the  extent  of  about  4  inches. 

3d.  Tliat  these  repairs,  necessary  to  render  the  steamship  sea-wortiiy,  could  be  effected 
in  or  about  live  clear  working  days  from  that  date.' 
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It  tlius  appears  tbat  on  the  3d  of  February,  the  commissiouer  of  trade 
and  customs  was  instructed  by  the  governor  to  make  arrangements  for 
obtaining  daily  reports  of  the  progress  of  the  repairs  and  provisioning  of 
the  Shenandoah,  and  communicated  to  him  the  information  so  obtained ; 
and  to  take  every  precantion  in  his  power  against  the  possibility  of  the 
commander  of  that  vessel  in  any  degree  extending  his  armament,  or 
rendering  the  present  armament  more  effective.^ 

Thus  matters  stood  when,  on  the  10th  of  February,  the  United  States 
consul  wrote  to  the  governor,  inclosing  a  deposition  on  oath  of  one  John 
Williams,  who  had  been  a  prisoner  on  board  the  Shenandoah,  and  who, 
having  been  one  of  the  crew  of  the  ship  D.  Godfrey,  captured  by  the  Shen- 
andoah, had  escaped  from  the  latter  by  swimmiug  ashore  on  the  C  th. 
In  this  deposition  Williams  stated  that  fifteen  or  twenty  men  had  joined 
the  ship  since  her  arrival  in  port,  and  were  concealed  in  various  parts  of 
ber,  and  that  three  others,  who  were  wearing  the  ship's  uniform,  had 
also  come  aboard  since  her  arrival.*  To  this  was  added,  on  the  13th,  the 
at&davit  of  one  Madden,  another  of  the  crew  of  the  I>.  Godfrey,  who 
stated  that  "when  he  left  the  vessel  on  the  7th,  there  were  men  hid  in 
the  forecastle  of  the  ship,  and  two  working  in  the  galley,  all  of  whom 
came  on  board  the  vessel  since  she  arrived  in  the  port;  and  that  the 
officers  pretended  they  did  not  know  these  men  were  hid."' 

The  proceedings  of  the  governor  and  council  on  the  13th  of  February 
are  marked  by  the  same  attention  to  their  duty  in  the  matter  as  before, 
as  appears  from  the  following  minute  of  their  proceedings : '' 

The  farther  report  of  the  boartl  of  surrey  on  tlie  Sheuaufloah,  after  vicwiiijj  tha  t 
vessel  ou  the  slip,  ia  submitted  oncl  oonsiflerert. 

His  excelleuoy  states  to  the  council  that,  in  oonsefiueiico  of  a  letter  ■which  he  bad 
received  from  the  United  States  consul,  dated  the  10th  instant,  and  inclosing  a  iestimon  j 
on  oath  of  one  John  Williams,  he  had  deemed  it  hiadutytoreforitfortheoousideration 
of  the  law-officers  of  the  Crown;  as,  presuming  the  statements  therein  contsinad  to  be 
correot,  it  wonld  appear  that  the  commander  of  the  Shenandoah  was  taking  advantage 
of  the  aid  and  comfort  whicli  had  been  afforded  to  him  in  this  port  to  increase  the 
number  of  his  crew  hy  enlisting  British,  subjects  in  contravention  of  the  foreign-enlist- 

In  eonscfjuencc  of  this  reference,  the  law-officers  of  the  Crown  bad  directed  the  at- 
tendance of  the  man  John  Williams,  and  that  he  had,  with  other  men,  attended  that 
morning  at  the  Crown  law-offices,  and  had  made  statements  to  the  effect  that  a  nnmher 
of  men  representing  tbenjselvea  to  be  Englishmen  bad  gone  on  board  tbe  Shenandoah 
since  her  arrival  iu  this  port,  with  the  intention  of  joining  her,  and  were  noiv  concealed 
on  boaid. 

The  law-officers  being  of  opinion  that  there  was  sufficient  evidence  to  take  steps  for 
prosecuting,  had  instructed  the  police  to  lay  informations  gainst  these  men  for  a  mis- 
demeanor, and  to  apply  for  n  warrant  for  their  apprehension. 

On  consultation  with  the  council,  it  was  not  considered  necessary  by  his  escelleucy 
to  take  any  farther  steps  in  the  matter  until  the  result  of  the  police-officer  proceedings 
were  known ;  but  Mr.  Francis  is  instructed  again  to  inquire  by  letter  when  Liontonant 
Waddell  would  be  ready  to  proceed  to  sea. 

A  report  from  the  detective  police  at  Sandbridge,  of  this  day's  date,  ou  matters  re- 
lating to  the  Shenandoah,  is  laid  upon  the  table  of  the  oonocil ;  and  aa  fi'om  informa- 
tion which  had  reached  the  government  some  suspicion  had  been  attached  to  the  move- 
ments of  a  vessel  called  the  Eli  Whitney,  now  lying  in  the  bay,  the  honorable  the 
commissioner  of  trades  and  customs  undertakes  that  her  movements  shall  be  carefully 
watched. 

The  honorable  the  attorney-general  then  submits  to  his  exoelloney  depositions  taken 
on  oath  by  eleven  persons  Irefore  the  consul  of  the  United  States  iu  Melbourne,  which 
depositions  have  been  placed  iu  bis  hands  by  the  oonsul. 

The  Eli  Whitney  was  watched  accordingly,  and  if  any  intention  of 
using  her  as  a  means  of  shipping  the  men  had  been  entertained,  it  was 
abandoned. 
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Oq  tlie  IStli  of  February  a  warrant  was  granted  Ijy  a  magistrate  at 
William  stowD,  for  the  appreliension  of  a  man  known  as  James  David- 
son, or  "Chai-tey,"  who  was  stated  to  he  concealed  on  hoard  the  Shen- 
andoah. The  superintendent  of  police,  who  was  cliarged  with  the  exe- 
cution of  the  warrant,  went  on  board  the  ship,  and  Captain  Waddell 
not  being  on  hoard,  saw  the  officer  iu  charge,  told  his  business,  and  re- 
quested to  see  the  man  on  board  to  execute  his  warrant.  This  was  re- 
fused. He  showed  his  warrant,  which  the  officer  looked  at,  saying, 
"  That  is  all  right,  but  yon  shan't  go  over  the  ship."  The  next  morning 
the  police  offlcer  returned  to  the  ship,  and  stated  that  information  hav- 
ing been  swom  that  persons  had  joined  the  vessel  from  Melbourne,  and 
were  now  on  board,  he  had  come  with  a  warrant.  Captain  "Waddell  re- 
plied, "I  pledge  you  my  word  of  honor  as  an  officer  and  a  gentleman 
that  I  have  not  any  one  on  board,  nor  have  I  engaged  any  one,  nor  will 
I  while  1  am  here.-'  The  superintendent  answered  that  he  understood 
that  the  persons  he  wanted  were  wearing  the  uniform  of  the  Coufeder- 
ate  States,  and  were  working' on  hoard,  but  this  Captain  Waddell  dis- 
tinctly denied.  The  superintendent  asked  to  go  over  the  ship  and  see 
if  the  men  he  wanted  wei-e  on  board.  This  being  refused  he  said  that 
he  must  execute  his  warrant,  even  if  he  had  to  use  force.  To  which 
Waddell  replied  that  lie  would  use  force  to  resist ;  that  he  dare  not 
allow  his  ship  to  be  searched ;  it  was  more  than  his  commission  was 
worth ;  and  that  such  a  thiug  would  not  be  attempted  to  a  ship  of  war 
of  any  other  country;  that  a  great  slight  had  been  put  upon  him  by 
sending  any  one  to  the  ship  with  a  warrant.  On  the  superintendent 
again  asking  if  the  captain  refused  to  allow  him  to  look  for  the  man  for 
whom  he  had  a  ivarraut,  Waddell  answered,  that  he  "  did  refuse  it,  and 
would  fight  his  ship  rather  than  allow  it."^ 

The  governor  having  called  the  attention  of  the  council  to  the  cir- 
cumstances, and  to  the  necessity  of  considering  what  steps  should  be 
taken,  by  the  advice  of  the  council  directed  the  commissioner  of  trade 
and  customs  to  write  to  Captain  Waddell,  and  to  request  him  to  recon- 
sider his  determination,  and  further  to  inform  him  that,  pending  his  re- 
ply, the  permission  which  .had  been  granted  to  him  to  repair  and  take 
in  supplies  had  been  suspended.  The  governor  then  issued  a  direction 
that,  on  receipt  of  an  instruction  to  that  efi'ect  from  the  chief  commis- 
sioner of  police,  none  of  Her  Majesty's  subjects  in  the  colony  should 
render  any  aid  or  assistance  to,  or  perform  any  work  iu  respect  of  the 
so-called  confederate  steamship  Shenandoah,  or  in  launching  the  same. 
The  chief  commissioner  of  police  was  instructed  to  send  some  police  to 
Williamstown,  to  take  care  that  the  direction  above  mentioned  was 
duly  observed.^ 

On  the  14th  a  letter  was  addressed  to  Captain  Waddell,  informing 
him  that  the  government  conceived  it  had  a  right  to  expect  that  those 
who  were  receiving  iu  the  port  the  assistance  claimed  as  a  belligerent, 
should  not  oppose  proceedings  intended  to  enforce  the  maintenance  of 
neutrality.  He  was  therefore  appealed  to  to  reconsider  his  determina- 
tion, and  was  informed  that,  pending  his  answer,  the  permission  gran  ted 
to  him  to  repair  and  take  in  supplies  was  suspended,  and  that  Her 
Majesty's  subjects  had  been  duly  warned  accordingly.^ 
Captain  Waddell  replied  on  the  same  day  in  the  following  terms : 
I  have  to  inform  his  excellency  the  governor  that  the  execntion  of  the  warrant  was 
not  refused,  as  no  snch  person  as  the  one  therein  speoitied  was  on  board ;  but'permis- 
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sion  to  search  the  ship  was  refused.  Acoonliiig  to  all  the  laws  of  uatioiis,  tho  deck  of 
3.  vessel  of  war  is  considered  to  represent  the  majesty  of  the  country  whose  flag  sbt. 
flies,  and  she  is  free  from  all  executions,  except  for  crimes  actually  committed  ou  sliore, 
■when  a  demand  must  be  madefor  thedeliveryof  Buch  perHou,ftnd  the  execution  of  the 
warrant  performed  by  the  police  of  the  ship.  Our  shipping  articles  have  been  shown 
to  the  superintendent  of  pwice.  All  strangers  have  been  sent  out  of  the  ship,  and  two 
commissioned  ofBoers  were  ordered  to  search  if  any  snch  have  been  loft  on  board. 
They  have  reported  to  me  that,  after  making  a  thorough  search,  they  can  find  no  per- 
son on  board  except  those  who  entered  this  port  as  part  of  the  complement  of  men. 

I,  therefore,  a»  commander  of  the  ship,  represeuting  my  government  in  British  waters, 
have  to  inform  liia  excellency  that  there  are  no  persons  on  board  this  ship  except  those 
whose  names  areou  myshippingarticles,  and  that  no  one  has  been  enlisted  in  the  serv- 
ice of  the  Confed<irate  States  since  my  arrival  in  this  port,  nor  have  I  in  any  way  vio- 
lated the  neutrality  of  the  port. 

And  I,  in  the  name  of  the  government  of  tiie  Confederate  States  of  America,  hereby 
enter  my  solemn  protest  agaiiist  any  obstruction  which  may  cause  the  detention  of  this 
ship  ill  this  port. 
I  have,  &<■., 


ConiiJiivsioJiei'  0/  Trade  ami  CMSiome,  Melhouriie. 
It  appears  from  a  report  of  the  sniierinteudent  of  police  tliat,  in  order 
to  carry  out  the  iDStructious  of  tbe  government,  he  proceeded  to  Wil- 
liamstown  ou  the  afternoon  of  the  14th,  took  possession  of  the  slip  on 
which  the  Shenandoah  was  placed,  and  cleared  the  yard  of  the  workmen 
employed  on  tlie  vessel.  The  effect  of  this  determined  course  of  pro- 
ceedings soon  showed  itself.  At  about  10  p.  m.  four  men  were  seen  to 
leave  the  vessel  iu  a  boat  pulled  by  two  watermcu.  They  were  pursued 
by  the  water-police,  and  brought  back  to  the  superintendent  On  beiug 
questioned,  they  said  they  had  been  on  board  a  few  days,  auknowu  to 
the  captain,  and  that  as  soon  as  he  found  they  were  ou  board,  he  or- 
dered them  to  go  asbore.^  The  men  were  detained,  and  the  American 
consul  was  communicated  with  respecting  them.  Toward  morning  tng- 
steamers  came  to  tow  the  vessel  off,  but  were  ordered  away  by  the  su- 
perintendent, who  also  took  steps  for  preventing  the  vessel  being  fur- 
nisbed  with  a  pilot.  The  four  men  were  taken  before  a  magistrate  ou 
the  16th.  Oue,  being  an  American,  was  discharged ;  the  three  others, 
one  of  whom  was  the  man  Davidson,  ("  Charley,")  were  committed  for 
triai.  Two  of  them,  after  awaiting  their  trial  in  prison  for  a  month, 
were  sentenced  to  a  further  imprisonment  of  ten  days ;  the  other,  being 
a  mere  youth,  was,  on  that  account,  discharged.'  ,The  vessel  still  re- 
mained on  the  slip. 

Ou  the  15th  of  February,  the  lessee  of  the  slip  wrote  to  the  chief  se<;- 
retary,  stating  that  his  manager  had  informed  him  that  should  a  gale  of 
wind  occur,  he  would  either  be  compelled  to  launch  the  ship,  or  run  a 
great  risk  of  her  sustaining  serious  damage  in  consequence  of  her  un- 
safe position  on  the  cradle.*  This  being  so,  and  all  motive  for  searching 
the  ship  being  now  at  an  end,  the  man  against  whom  the  warrant  had 
been  directed  having  been  taken,  and  there  being  no  reason  for  suppos- 
ing that  there  were  other  Melbourne  men  secreted  iu  the  vessel,  it  was 
thought  advisable  that  the  order  suspending  the  permission  to  repair 
should  be  revoked,  and  the  necessary  repairs  to  the  ship  be  allowed  to 
be  coriipleted,  the  commander  being  informed  that  he  was  expected  to 
nse  every  dispatch  in  getting  to  sea  by  the  time  previously  fixed. 

Captain  Waddell  having  written  to  complain  of  the  ship  having  been 
seized,  was  informed,  in  reply,  that  the  ship  had  not  been  seized,  but 
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that  furttier  progress  with  the  repairs  had  Ijpcu  arrested  by  reason  of  his 
refusal  to  allow  the  ship  to  be  searched.  He  was  also  reminded  of  the 
four  men  haviiigbeen  caaght  leaving  tlie  ship,  notwithstanding  his  state- 
ment that  there  was  no  stranger  on  hoard ;  but  he  was  at  the  same  time 
informed  that,  as  the  man  against  whom  the  warrant  had  been  issued 
was  now  in  custody,  and  he  {Captain  Waddell)  had  given  his  assurance 
that  no  person  other  than  those  on  lier  shipping  artieles  were  now  on 
board  the  ship,  the  work  might  proceed.  In  acknowledging  this  com- 
munication Captain  Waddell  took  the  opportunity  of  observing  as  fol- 
lows, with  reference  to  the  four  men : 

The  fiiur  men  alluded  to  iu  your  communication  are  no  pait  of  this  vessel's  comple- 
ment of  men ;  they  were  detected  on  board  by  the  ship's  police  after  nil  strangers  were 
reported  out  of  the  veBsel,  and  the;  were  ordered  and  sent  out  of  tbe  vessel  1^  the 
ship's  police  immediately  on  their  discovery,  which  was  after  my  letter  had  been  dis- 
patched iuformiug  his  excellency  the  governor  that  there  were  no  such  persons  ou 
board.  These  meu  were  here  without  my  knowledge,  and  I  have  no  doubt  can  be 
properly  called  stowaways,  and  such  they  would  have  remained  but  for  the  vigilance 
of  file  ship's  police,  inasmneh  as  they  were  detect-ud  after  the  third  search,  but  iu  no 
way  cau  I  bo  accused,  in  trnth,  of  being  cognizant  of  an  evaaion  of  the  foreign-enlist- 

On  the  evening  of  the  15th,  the  repairs  having  been  completed,  the 
vessel  was  launched  from  the  slip  and  anchored  in  the  hayj  where  she 
proceeded  to  reship  her  stores  and  coal,  of  which  latter  article  she  was 
allowed  to  take  in  a  further  supply  of  2.50  tons.^ 

She  finally  quitted  Port  Philip  on  the  morning  of  the  ISfch  of  Feb- 
ruary. 

Blame  has  been  cast  on  the  governor  for  having  allowed  the  repairs 
of  the  vessel  to  be  completed  and  the  vessel  to  be  launched,  or  coal  to 
he  supplied  to  her,  in  consequence  of  the  attitude  of  defiance  assumed 
by  Oaptain  Waddell  in  infusing  to  suffer  his  ship  to  be  searched. 
"The  position  was,  however,  an  embarrassing  one. 

It  was  very  doubtful  how  far  the  police  officer,  after  having  received 
the  word  of  honor  of  Captain  Waddell,  as  an  officer  and  a  gentleman, 
that  the  man  against  whom  he  had  a  warrant  was  not  on  board,  had 
done  right  in  insisting  on  searching  the  ship,  and  in  threatening  to  use 
force  in  order  to  execute  the  warrant.  The  position  taken  by  Captain 
Waddell  that  a  ship  of  war  of  another  nation  is  not  snbject  to  local  jn- 
risdiction  is  undoubtedly  true.  Upon  a  request  of  Sir  C.  Darling  to  be 
informed  aa  to  the  propriety  of  executing  a  warrant  under  the  foreign- 
enlistment  act  on  board  a  confederate  ship  of  war,  the  law-offteers  of  the 
tjrown,  on  being  consulted,  ad\ised  as  follows: 

It  appears  to  ns  that,  in  the  cirenmstances  stated,  his  escolleucy  the  governor  acted 
with  propriety  and  discretion ;  aud  there  does  not  appear  to  ns,  at  present,  to  be  a 
necessity  for  any  action  on  the  part  of  Her  Majesty's  government. 

With  respect  to  his  excellenoy's  request,  that  he  may  receive  iustrnetions  as  to  the 
propriety  of  executing  any  warrant  under  the  foreign -enlistment  act  on  board  a  con- 
federate (public)  ship  of  war,  we  are  of  opinion  that,  in  a  case  of  strong  suspicion,  he 
ought  to  request  the  perniissiou  of  the  commander  of  the  ship  to  execute  the  warrant ; 
and  that,  if  this  request  Le  refused,  he  ought  not  to  attempt  to  enforce  the  execution ; 
but  ihat,  in  this  case,  the  commander  should  be  desired  to  leave  the  port  as  speedily 
as  possible,  and  should  be  informed  that  ho  will  not  be  re-admitted  into  it.' 

There  can  be  no  doubt  as  to  the  soundness  of  this  advice.  While  a 
ship  of  war  is  thus  exempt  from  local  jurisdiction,  the  right  of  the  local 
authority  to  withhold  the  accommodation  of  the  port  is  equally  un- 
doubted ;  and  the  exercise  of  this  power,  applied  here  in  the  first  in- 
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stance,  might  no  doubt  have  been  prolonged.  But,  the  houoi'  of  the 
commander  of  the  ship  having  been  pledged,  ought  the  search  of  the 
vessel  to  have  been  further  insisted  on  ?  By  the  comity  of  nations  the 
word  of  a  commissioned  officer  is  held  to  be  snfBcient  guarantee  for  the 
truth  of  anything  to  which  it  is  officially  pledged.  The  rule  is  a  sound 
one.  The  best  security  for  honorable  conduct  is  unhesitating  confi- 
dence whenever  honor  is  pledged.  It  is  of  infinitely  greater  moment 
that  such  a  rule  should  be  maintained  than  that  a  "  Charley"  should 
be  arrested  and  undergo  a  month's  imprisonment.  Any  vaporing 
language,  or,  in  transatlantic  phrase,  "tail  talk"  of  Captain  Waddell 
might  be  excused  owing  to  the  impropriety  of  the  police-officer's  threat 
of  using  force  to  search  the  ship  under  his  command. 

It  is  true  that  the  fact  to  which  the  word  of  the  commander  has  been 
pledged  turned  out  to  be  otherwise.  But  Captain  Waddell  explained 
this  by  saying  that  the  men  had  secreted  themselves  iu  the  bottom  of 
the  vessel,  and  had  only  been  discovered  on  a  third  search.  Now  it  is 
well  known  that  men  do  contrive  to  secrete  themselves  iu  ships  so  as 
to  elude  search.  A  striking  instance  occurred  in  the  case  of  the  United 
States  ship  the  Kearsarge.  When  that  ship  left  Cork  in  November, 
1863,  sixteen  men  contrived  to  hide  themselves  in  her,  nor  was  their 
presence  in  her  known  to  Captain  Winslow,  her  commander,  till  the 
day  after  the  vessel  had  gone  to  sea,  notwithstanding  that  search  had 
been  made,  and  other  men,  found  concealed  on  board,  had  been  sent 
out  of  the  ship  just  before  her  departure.^  It  should  be  added  that 
Williams  and  Madden  having  stated  in  their  depositions  that  certain  of. 
the  subordinate  officers  of  the  ship  had  been  aware  of  the  presence  of 
"Charley"  in  the  forecastle  of  the  ship,  these  officers  immediately  pub- 
lished in  the  Melbourne  Argus  declarations  signed  by  them,  denying 
in  the  most  iwsitive  terms  the  statements  affecting  them.  Sir  Eoundell 
Palmer  puts  the  pertinent  question :  "  Can  it  be  imputed  as  a  want  of 
due  diligence  to  the  government  of  Melbourne  (whose  good  faith  and 
vigilance  had  otherwise  been  so  manifestly  proved)  that  although  not 
entirely  satisfied  with  Captain  Waddell's  demeanor  or  conduct,  they 
accepted  the  solemn  assurances  of  not  one,  but  several,  officers  of  the 
same  race  and  blood,  and  with  the  same  claims  to  the  character  ot 
gentlemen  as  the  officers  of  the  United  States  V 

The  matter  was  further  complicated  by  the  fact  that  the  owner  of  the 
slip  had  reported  that  the  position  of  the  vessel  on  the  cradle  was  one 
of  danger;  and  that,  if  a  gale  of  wind  should  arise,  a  disaster  would 
probably  ensue.  It  is  obvious  that,  if  such  a  thing  had  happened  it 
would  have  been  very  awkward  for  all  parties.  The  wisest  thing,  there- 
fore, as  it  appeared  to  the  governor  and  his  council,  was  to  allow  things 
to  be  completed  and  to  get  rid  of  this  unpleasant  visitor  as  early  as  pos- 
sible. That  the  conduct  of  Captain  Waddell  in  augmenting  his  crew 
from  the  colony,  as  it  afterward  turned  out  that  he  did,  iu  spite  of  his 
solemn  promise  to  observe  neutrality  in  this  respect,  was  conduct  dis- 
graceful in  an  officer  and  a  gentleman,  there  can  he  no  doubt ;  but,  as  I 
have  before  observed,  no  governor  or  other  authority  can  be  blamed  for 
trusting  to  the  word  of  any  one  bearing  the  commission  of  an  officer.  I 
am  bound  to  respect,  but  I  certainly  cannot  share,  the  opinion  of  some  of 
my  colleagues  that  Sir  C.  Darling  showed  any  indulgence  to  the  com- 
mander of  the  Shenandoah,  in  further  extending  to  him  the  privileges  of  a 
belligerent,  inconsistent  with  what,  as  the  governor  of  a  neutral  govern- 
ment, he  was  fully  empowered  and  entitled,  in  theexerciseof  his  judgment 
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and  discretion,  to  extend.  Still  less  can  I  tbiuk  tliat,  even  if  there  was 
any  error  of  jndgmeut  in  tliis  resi^ct,  and  the  governor  of  Melbourne 
waa,  nnder  the  circumstances — as  I  Beard  it  two  or  three  times  said  in 
the  course  of  the  discussion — too  civil  ("troppoli")  to  Captain  Waddell, 
that  the  British  nation  is  therefore  to  incur  a  liability  to  a  claim  of 
some  $6,000,000.  If  sncli  a  conclusion  is  to  be  arrived  at  npon  such 
facts,  I  shall  be  half  disposed  to  agree  with  M.  Staempfli,  that  there  is, 
indeed,  no  such  thing  as  international  law,  bnt  that  we  are  now  creating 
it  for  the  first  time. 

I  pass  on  to  another  subject  of  complaint,  namely,  the 
supply  of  coal  which  the  Shenandoah  was  allowed  to  receive  '"""''  °' '"'' 
and  which  is  said  to  have  been  excessive — an  assertion  which,  I  confess, 
I  have  heard  with  no  little  surprise.  It  is  true  that  the  Shenandoah 
still  had  on  her  arrival  at  Melbourne,  if  reliance  is  to  be  placed  on  a 
journal  kept  hy  a,  midshipman  on  board,  400  tons  of  coal  in  her  bankers ; 
it  is  true  that  she  was  there  allowed  to  take  in  250  tons  more. 

But  international  law,  as  we  have  seen,  imposes  no  limitation  on  the 
quantity  of  the  supplies  which  a  belligerent  vessel  may  obtain  in  a  neutral 
port.  The  only  restriction  in  this  case  would  therefore  arise  from  the  gov- 
ernment regulation  that  no  vessel  should  he  allowed  to  take  more  than 
sufficient  to  convey  her  to  her  nearest  port.  Now  the  nearest  port  of 
the  country  of  the  Shenandoah  was  some  thirteen  thousand  to  fourteen 
thousaml  miles  from  Mell)onrne ;  and  all  the  coal  which  could  possibly 
have  been  stowed  in  the  vessel  would  have  fallen  infinitely  short  of 
what  she  must  have  consumed  on  such  a  voyage  if  she  had  had  recourse 
to  her  steam-power.  It  is  true  we  are  told  that  she  was  an  excellent 
sailer.  Mr.  Bvarts  informed  us,  I  believe,  on  the  authority  of  a  mid- 
shipman's journal,  afterward  published  under  the  title  of  "  The  Cruise 
of  the  Shanandoah,"  that  her  speed  under  canvass  wag  at  times  equal  to 
sixteen  knots  an  hour;  but  it  did  not  occur  to  that  distinguished  counsel 
to  tell  US  how  the  governor  and  his  council  could  possibly  know  that 
fact,  unless,  indeed,  they  were  to  know  it  by  intaition.  Although,  from 
the  vessel's  build  and  appearance,  she  migitt  be  thought  likely  to  be  a 
fast  vessel,  all  they  knew  of  her  was  that  slie  was  a  screw-steamer, 
adapted  to  sail  or  steam. 

^he  argument  that  a  vessel  is  not  to  be  allowed  eoal  because  she  is 
not  likely  to  nse  it,  strikes  me,  I  must  say,  as  a  very  singular  one.  If 
she  does  not  use  it,  what  harm  can  arise  to  any  one  from  her  having  it  on 
board  f  "  Yes,  but,"  says  Mr.  Evarts, "  this  coal  was  to  enable  her  to 
have  an  advantage  over  the  whalers  when  among  the  ice."  But  here 
we  must  have  recourse  again  to  the  intuitive  powers  of  the  governor 
and  his  conncil.  I"or  how  else,  in  the  name  of  common  sense,  were  they 
to  know  that  the  intention  of  Captain  Waddell  was  to  go  among  the 
icebergs  in  pursuit  of  the  whaling-vessels  ?  Captain  Waddell  knew  his 
business  too  well  to  let  his  intentions  in  this  respect  be  known.  Nor  is 
it  at  all  reasonable  to  say  that,  because  a  vessel  can  both  sail  and  steam, 
she  is  not  entitled  to  have  whatever  is  necessary  for  navigation  in  both 
forms.  The  government  regulations,  which  allow  a  vessel  to  have  the 
quantity  of  coal  necessary  to  take  her  to  the  nearest  port,  make  no  dis- 
tinction (anymore  than  does  international  law)  between  vessels  depend- 
ing wholly  upon  steam,  and  others  navigating  both  hy  steam  and  sail. 
The  regulation  must  be  taken  to  have  reference  to  the  quantity  of  coal 
which  would  be  required  to  take  the  vessel  to  her  nearest  port,  if  she 
had  to  depend  on  steam  alone. 

It  would  be  absurd  to  suppose  that,  in  every  case,  the  local  authority 
is  to  enter  upon  a  nice  calculation  of  the  sailing  power  of  the  particular 
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vessel,  and  allow  a  greater  or  leas  quantity  of  coal  accorfling  to  tlie 
^timate  that  may  be  forrae<l  of  the  rate  of  speed  under  canvas. 
A  vessel  is  entitled  to  tlie  advantage  of  all  her  motive-power,  however 
derived.  Either  may  tail.  A  vessel  under  sail  may  carry  away  her 
masts.  In  this  instance,  had  the  Shenandoah  been  going  homeward 
this  might  have  happened  when  she  was  thousands  of  miles  from  home. 
It  seems  to  me,  therefore,  that  it  was  not  a  question  for  the  local  gov- 
ernment whether  this  vessel  was  a  good  sailer  or  not.  The  only  ques- 
tion was,  what  amount  of  coal  she  was  at  liberty  to  have  according  to 
the  regulation-  Iteferring  to  that,  and  looking  to  the  immeuse  distance 
between  her  and  her  nearest  port,  no  one,  as  it  seems  to  me,  can  reason- 
ably say  that  she  was  allowed  a  single  ton  t-oo  much. 

„„„„„„„„,„„  But  it  is  said  that  by  taliing  in  coal  at  Melbourne,  with 
"'°""' ■«"""■■""■  the  ulterior  purpose  of  making  war  on  the  whaling-vessels 
of  the  United  States,  this  vessel  was  enabled  to  make  the  port  of  Mel- 
bonrne  a  "  base  of  naval  operations." 

As  I  have  already  observed,  when  the  law  on  this  subject  was  under 
discussion,  the  application  of  snch  a  rule  iu  favor  of  the  United  States 
to  the  prejudice  of  Great  Britain  would  be  a  flagrant  injustice,  seeing 
that,  as  1  then  showed,  ships  of  war  of  the  United  States  obtained 
many  thousand  tons  of  coal,  under  exactly  the  same  circumstances,  that 
is  to  say,  when  they  had  particular  "  naval  operations  "  in  immediate 
view.  If  this  doctrine  is  to  hold,  every  time  a  vessel,  having  a  partic- 
ular belligerent  purpose  in  view,  takes  in  coal,  and  proceeds  on  snch 
purpose,  the  port  will  be  at  once  converted  into  a  base  of  naval  opera* 
tious.  The  same  reasoning  would  of  course  apply,  and  in  the  same 
degree,  to  repairs. 

This  proposition  is,  to  my  mind,  utterly  unreasonable,  as  being  alto- 
gether inconsistent  with  any  idea  that  ever  has  been,  or  properly  can 
be,  attached  to  the  term  "  base  of  operations ;"  and  la,  moreover,  in 
the  most  flagrant  degree  unjust,  if  it  is  to  have  the  effect  of  impos- 
ing on  the  neutral  any  responsibility  to  the  other  belligerent.  I"or  it  is 
obviously  inconsistent  with  common  justice  that  the  neutral  state  shall 
suffer  for  that  to  which  it  is  not  only  no  party,  but  of  which  it  has  also 
no  knowledge.  By  the  common  practice  of  nations,  as  well  as  by  the  reg- 
ulations of  the  government,  a  belligerent  vessel  is  allowed  to  have  the 
benefit  of  necessary  repairs,  and  to  take  a  supply  of  coal  without  the 
local  government  being  entitled  to  inquire  into  her  ulterior  destination. 
No  such  inquiry  is  prescribed  by  the  regulations  in  question,  or  by  those 
made  by  any  other  nation ;  nor  has  any  publicist  ever  suggested  that 
snch  a  proceeding  shonld  beadopted.  No  snch  inquiiy  conld,  with  pro- 
priety, be  made ;  nor  could  the  commander  of  the  ship  be  called  upon 
to  answer  it  if  made.  The  knowledge  of  his  intended  course  might 
expose  him  to  the  attack  of  an  enemy.  No  such  question,  so  far  as  I 
am  aware,  was  ever  put  to  a  belligerent  vessel  during  the  whole  course 
of  the  war.  Kone  such  was  ever  put  to  a  ship  of  the  United  States 
when  applying  for  coal  at  a  British  port.  This  being  so,  to  say  that, 
the  local  government  being  in  ignorance  of  the  destination  of  the  ves- 
sel, a  responsibility  is  to  be  incurred  because  the  belligerent,  in  obtain- 
ing this  accommodation,  has  an  ulterior  operation  iu  view,  as  to  which, 
by  some  violent  distortion  of  language,  the  port  may  be  said  to  be  thus 
rendered  a  base,  but  of  which  ulterior  operation  the  neutral  knows 
nothing,  appears  to  me  to  be  an  outrage  not  only  on  the  first  principles 
of  justice,  but  also  upon  the  plainest  dictates  of  common  sense. 

Thus  far  I  am  unable  to  discover  anything  but  a  desire  on  the  part  of 
the  local  government  to  comply  with  the  Queen's  regulations,  andito 
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diachai'git  tlieir  duty,  faithfully  and  conscientiously,  in  preventing  any 
breach  of  neutrality  on  the  part  of  the  commander  of  the  Shenandoah 
in  the  enlisting  of  men ;  nor  does  it  appear  to  me  that  any  blame  can 
reasonably  or  justly  attach  tn  them  in  respect  of  permitting  necessary 
repairs  to  be  done  to  the  ship,  or  as  to  the  time  allowed  for  that  pur- 
pose, or  as  to  the  quiiutity  of  coal  which  the  vessel  was  saft'ered  to  take 
on  board, 

The  only  question  which  presents  any  real  difficulty  is  whether  suffi- 
cient care  was  exercised  to  prevent  men  from  enlisting  iu  the  Shenan- 
doah immediately  prior  to  her  departure. 

For,  it  is  an  nndoubted  fact  that,  on  the  night  before  the  vessel  left, 
which  it  will  be  remembered  was  on  the  morning  of  the  IStb,  a  consid- 
erable number  of  men  contrived  to  get  on  board  and  sailed  away  iu  the 
Shenandoah,  as  part  of  her  crew. 

In  addition  to  the  suspicions  circnmstanees  connected  with  the  secre- 
tion of  the'man  "Oharley"  and  the  other  three  men,  it  appears  that  a 
detective  named  Kennedy,  having  been  directed  to  make  iaquiries,  on 
the  13th  of  February,  reported  as  follows : 

That  twenty  men  have  boon  dlsclinrged  from  tlie  ShenanJoali  since  lier  arrival  at 
this  port. 

That  Captain  Waddell  intends  to  sliip  forty  Lands  here,  wlio  are  to  be  taken  on 
^atd.  dnrinj;  the  night,  and  to  Bign  articles  when  they  are  outside  the  Heads. 

It  is  stated  tiiat  the  onptnin  wishes,  if  possible,  to  ship  foreign  seamen  ouly,  and  all 
EoKlishmen  shipped  here  are  to  assunie  a  forei)^n  name. 

McGrath,  Finlay,  and  O'Brien,  three  Melbourne  boarding-house  keepers,  are  said  to 
1)6  employed  in  getting  the  requisite  number  of  men,  who  are  to  veceivo  £6  per  month 
w^ea,  and  £S  bounty,  &.C. 

;ftter  Kerr,  a  shipwright,  living  in  Eailway  Place,  Sandridge,  stated  about  a  fort- 
night ago,  in  the  hearing  of  several  persons,  that  Captain  Waddell  offered  him  £17  per 
month  to  ship  as  carpenter,  A  waterman  named.  McLaren,  now  at  Sandridjie,  is  either 
already  enlisted,  or  about  to  be  so. 

The  detective  has  been  unable,  up  to  the  present,  to  collect  any  reliable  information 
as  to  whetlicr  ammnnition,  &c.,  has  been  put  on  board  the  Sbeuandoah  at  this  port,  or 
whether  arrannximeuKi  have  been  made  with  anv  person  for  that  purpose. 

D.  8.  KENKEDY, 
First-elaas  Detective.^ 

The  superiu  ten  dent,  iu  forwarding  this  report,  added  the  following 
statement : 

Mr.  Scott,  res irii'ut  clerk,  lias  been  informeil — iii  fact  he  ovcrhciird  a  person  repre- 
sented as  an  as.siBtant  purser  state— tliat  about  sixty  men  engaged  liere  were  to  bo 
shipped  on  boarf  an  old  vessel,  believed  t-o  be  the  E  tt  h  n  j  to  ether  with  a  quan- 
tity of  ammunition,  &a.,  about  two  or  three  days  befo  e  he  Shenandoah  sails.  The 
former  vessel  fs  to  bo  cleared  out  for  Portland  or  Wa  najnboo  but  is  to  wait  outside 
the  Heads  for  the  Shenimdoah,  to  whom  her  en    o  a  d  pa    a     e  s  are  to  be  trans- 

Hereupon,  the  commissioner  of  trade  ind  c  st  n  undertook,  by 
the  desire  of  the  government  and  council  th  t  the  Ti  Wliituey  should 
be  watched,  and  that  vessel  was  watched  accordui„l,\ , 

Notwithstanding  that  the  foregoing  report  of  the  detective  Kennedy 
appeared  to  point  to  specific  fact-s,  and  the  police  were  on  the  lookout 
to  detect  any  attempts  to  enlist  men,  nothing  of  a  defluite  or  certain 
character  came  to  light.  In  the  report  afterward  made  by  the  minis- 
ter of  justice,  the  attorney-general  of  the  colony,  the  chief  secretary, 
and  the  commissioner  of  customs,  which  has  been  before  referred  to, 
it  ia  stated  that — 

Whilst  Ihe  Sh&nandoah  w.is  in  port,  tliore  were  many  vague  rumors  in  circulation 
tliat  it  was  the  intention  of  a  nuiaber  of  men  to  sail  in  her;  but  a1thi>ugh  the  police 
authorities  made  every  exertion  to  ascertain  the  truth  of  these  rumors,  yet.  (with  the 
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exception  of  the  four  jneii  already  alluded  tol  nntliing  aiiffieientrj  definite  to  jnatiiy 
criminal  prooeedinga  conld  Tio  flseertained ;  inifeed,  at  the  best,  these  niinors  justi^ed 
nolhiug  more  than  anapiuion,  and  called  only  for  that  wutehfalness  whicli  tlie  eovetn- 
ment  esercised  to  the  fullest  extent  in  its  power.  It  was  not  until  after  the  Sbeiian- 
(loah  had  left  the  waters  of  Viototia  that  the  government  received  iuformation  con- 
firming in  a  manner  the  truth  of  these  rnmors. ' 

On  tbe  lOtli,  (as  appears  from  a  report  of  tlie  cbief  commissioner  of 
police  on  this  subject,  made  in  October  last,)*  representations  were 
again  made  to  tbe  government  tbat  tbe  Ibreign-enlistment  act  was  be^ 
ing  violated,  and  tbe  police  were  instructed  to  use  tbeir  utmost  efforts  to 
prevent  it.    Sotbinjr,  however,  appears  to  have  occurred  on  that  day. 

But  about  5  o'clock  on  tbe  afternoon  of  the  17th,  a  man  of  the  name 
of  Forbes  came  to  the  American  consul,  Mr.  Elancbard,  and  informed 
him  tbat  at  i  o'clock  tbat  afternoon  he  had  seen,  at  the  pier  at  Sand- 
ridge,  five  men,  most  of  whom,  if  not  all,  were  British  subjects,  and 
that  one  of  them  had  told  him  tbat  they  and  others  were  going  on  board 
a  bark  called  the  Maria  Koss,  then  lying  in  tbe  bay,  and  were  to  joio 
tbe  Shenandoah  when  she  was  out  at  sea,  and  tbat  boats  from  tbe 
Maria  Eoss  were  to  come  for  them  at  5  o'clock. ' 

The  consul  thereupon  took  Torbea  to  tbe  office  of  tbe  Crown  solicitor  f 
but,  according  to  the  statement  of  the  consul  made  to  the  governor  on 
the  ensuing  day,  the  Crown  solicitor  refused  to  take  the  information, 
and  the  consul  further  complained  that  tbe  language  and  manner  of 
that  officer  in  doing  so  had  been  insultingto  him.  Tbe  Crown  solicitor, 
however,  disclaimed  any  intention  of  giving  ott'ense  to  tbe  consul,  as 
appears  from  tbe  letter  of  the  private  secretary  of  the  governor  to  Mr.» 
Blanchard,  the  consul,  which  is  as  follows: 

FEBErABYSl,  1S65, 
Sir  :  I  am  desired  by  hia  exceUency  the  governor  to  acquaint  you  that  lie  received 
your  letter  of  the  18th  instant  iu  the  afternoon  of  that  day,  Saturday,  and  that  on  Mon- 
day, the  20tli,  he  catisecl  it  to  be  referred,  through  the  honorable  the  attorney-general, 
to  the  Crown  solicitor,  for  any  explanation  he  wight  wiah  to  offer. 

2.  After  stating  that  it  was  only  in  consequence  of  his  accidentally  returning  to  hie 
office  at  half  past  5  p.  m.,  after  it  had  been  closed  for  the  day,  that  the  interview  be- 
tween you  and  himself  occurred  at  all,  Mr.  Guruer  states  that  ho  informed  you  that, 
not  being  a  magistrate,  he  conld  not  take  an  infomiatiou,  and  adds.thnt  be  was  in  a 
hurry  to  save  a  railway  train,  and  therefore  left  more  suddenly  than  be  otherwise 
^ould  have  done ;  but  he  positively  asserta  that  neitliur  in  manner  nor  language  did 
be  insult  you. 

3,  His  excellency  feels  sure  that  tbe  Crown  solicitor's  tone  aud  manner  have  been 
misapprehended,  and  confidently  assures  you  that  there  was  no  intention  on  the  part 
of  that  officer  to  fail  in  Ibo  respect  due  to  yonr  position  as  the  cousul  of  the  United 
States  of  America.' 

What  occurred  after  tbe  consul  left  theCrown  solicitor's  office  is  to  be 
found  iu  the  statement  of  a  Mr.  Lord,  an  American  gentleman  residing- 
at  Melbourne,  made  for  the  use  of  tbe  cousul,  Mr.  Lord  having  accom- 
panied that  gentleman  in  his  endeavors  to  secure  the  arrest  of  tbe  men. 
Mr.  Lord  states  as  follows : 

We  left  and  went  iirst  to  the  office  of  tlie  cbief  commissioner  of  police,  and,  not  find- 
ing'either  bim  or  Mr.  Lyttleton  in,  wedrove  to  the  housos  of  parliament,  aud,  on  send- 
ing your  name  to  the  attorn ey-geuernl,  be  at  once  came  out  and  asked  us  into  the 
side-room.  He  patiently  listened  to  all  yon  had  to  aay,  and  then  suggeated  thatif  you 
wonld  place  the  matter  in  the  shape  of  an  affidavit  he  would  lay  it  before  hia  colleagues; 
that  a  verbal  statement  was  not  sufficient  for  the  government  to  proceed  nptm.  We 
then  left  and  drove  to  the  office  of  the  detective  police,  and  saw  Mr.  Nicliol«on,  the 
chief,  who  heard  the  man's  statement  in  full;  bnt,  as  he  could  not  act  without  a  war- 
rant, advised  lis  to  go  to  the  police  magistrate,  Mr.  Sturt,  and  get  a  warrant ;  then  he 
would  at  nnpp  ant  upon  it.    Leaving  there,  we  went  to  tlio  residence  of  Mr.  Stnrt,  in 
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■Spencer  street,  who  reoeiTed  you  very  politely,  listened  to  what  jfoo  had  to  Biiy,  exam- 
ined the  man,  bnt  stated  that  he  cuald  not  take  the  reEponsibility  of  f^raiitiog  a  war- 
luiit  on  the  evidence  of  this  man  alone,  and  advisail  your  going  to  Willi anistown,  to 
Mr.  Call,  nho  perhaps  would  be  in  poBRession  of  corrohorative  testimony  throngli  tlie 
water-police.  We  then  left,  it  being  about  half  past  7,  and  yon,  finding  such  a,  disin- 
clination in  any  one  to  act  in  the  matter,  decided  to  take  the  deposition  yourself  and 
send  it  to  the  attorney'-g:euerBl,  leaving  it  to  the  government  to  take  sncli  action  on  it 
as  it  might  deem  proper.  Going  to  your  consnlate,  the  deposition  was  taken  and  a 
copy  inclosed  to  the  attorney-general,  with  a  reiiueat  for.  ine  to  deIi*"or  it. 

I  t«ok  it  to  the  houaes  of  parliament,  which  I  fouud  closed;  and  it  being  then  late, 
(about  9,)  I  decided  it  was  too  late  to  atop  the  sbipmeut  of  the  men,  as  vn  understood 
the  veaa^  was  to  leave  at  5,  and  I  went  home  and  returned  thelettetto  yon  on  Sunday 
morning.  Provioiig  to  going  home,  however,  I  again  went  to  the  deteclive  offide,  saw 
Mr.  NieTiolsou,  told  liim  bow  you  had  been  prevented  from  getting  the  evidence  before 
the  government  in  the  shape  they  reiiiUred  it.  He  expressed  liis  regret,  but  conld  not 
act  in  BO  important  a  matter  witbont  a  warrant.' 

From  the  foregoing  Btatement  it  appears  tbat  it  was  suggested  bytbe 
attorney -general  to  the  consul  to  embody  the  matter  of  his  communica- 
tion in  the  shape  of  an  affidavit.  This  the  consul,  having  the  power  to 
take  affidavits,  could  readily  have  done,  in  which  case  the  responsibility 
of  fnrther  action  would'  have  rested  with  tlie  colonial  authorities.  In- 
stead of  this  the  consul  proceeded  to  the  office  of  the  detective  police, 
but,  as  the  chief  officer  could  not  act  without  a  warrant,  he  very  prop- 
erly advised  Mr,  Blanchard  to  ]>roeeed  to  the  residence  of  Mr.  Sturt,  the 
police  magistrate,  to  procure  a  warrant.  This  accordingly  Mr.  Blanch- 
ard did,  but  it  appears  that  Mr.  iStort,  having  heard  the  statement  of 
the  man  Forbes,  was  not  satis&ed  with  it  or  disposed  to  act  on  his  un- 
supported testimony.  He  therefore  declined  to  grant  the  warrant,  but 
advised  that  the  consul  should  proceed  to  Williamstown,  to  Mr.  Call, 
the  bead  of  the  water-police,  who  would  probably  be  able  to  procure 
evidence  of  a  more  conclusive  character. 

It  being  by  this  time  almost  7  o'clock,  the  consul  decided  upon  doing 
what  the  attorney-general  had  desired  him  to  do  some  two  hours  before, 
namely,  take  the  ilei>osition  himself,  and  dispatch  it  by  Mr.  Lord  to  the 
attorney -general,  leaving  it,  as  Mr.  Lord  says,  to  the  government  to  take 
such  action  as  it  might  deem  proper.  The  consul  himself  proposed  to 
follow  Mr.  Sturt's  advice,  and  proceeded  t«  Williamstown;  but  we  learn 
from  his  own  statement  that  wlien  Forbes,  his  informant,  "  found  he  had 
to  go  among  his  acrinaintances,  he  was  afraid  of  bodily  harm,  and  re- 
fused to  proceed.'" 

In  the  mean  time  Mr.  Lord  proceeded  with  the  deposition  taken  at  the 
consulate  to  the  house  of  parliament  to  find  the  attorney-general,  but, 
on  arriving  there,  found  the  house  was  up,  and  it  being  then  about  9 
o'clock,  concluded  it  was  too  late  to  stop  the  shipment  of  the  men,  as  it 
had  been  understood  the  vessel  was  to  leave  at  5,  so  Mr.  Lord  gave  the 
matter  up,  and  went  quietly  home. 

I  am  at  a  loss  to  see  wherein  it  can  be  said  that  there  was  here  negli- 
gence on  the  part  of  any  one,  unless  it  may  have  been  on  that  of  Mr. 
Lord,  who,  having  undertaken  to  deliver  Forbes's  deposition  to  the  at- 
torney-general, left  the  task  he  had  undertaken  incomplete,  because  he 
did  not  succeed  in  finding  that  offleer  at  the  only  place  where  he  sought 
him.  But,  in  trutli,  the  whole  matter  becomes  perfectly  immaterial  from 
the  faet  tliat  what  was  desired  to  be  done  had  reference  solely  to  the  pre- 
venting of  the  men  from  being  taken  off  to  the  Maria  Boss  by  the  boats 
of  that  vessel.  But,  as  it  turned  out,  no  intention  whatever  existed  of 
conveying  the  men  to  the  Shenandoah  by  means  of  the  Maria  Boss,  or,  if 
such  intention  ever  did  exist,  it  was  afterward  abandoned.     Ho  boats  of 
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that  vessel  came  to  take  the  men  oif,au(lslie  left  tlienext  moruingupon 
her  own  destination.  But,  aa  showing  the  anxiety  of  the  local  anthor- 
ities  to  iwevent  men  from  joining  the  Slienandoah,  it  should  be  men- 
tioned tbat  it  appears  from  the  report  of  the  detective  offieer  snbae- 
sequently  employed  to  make  inquiry  on  the  snbject  that  the  Maria  Eosa 
■was  searched  to  see  that  no  men  for  the  Shenandoah  were  on  hoard  of 
her,  both  before  she  left  and  again  when  off  tlie  Heads,  that  is,  before 
she  finally  quitted  the  bay.' 

As  has,  however,  been  said,  there  can  be  no  doubt  that  men  did  con- 
trive to  get  on  board  the  Shenandoah  late  that  night  under  cover  of  the 
darkness.  It  appears  from  the  statement  of  the  consul  that  one  Rob- 
bins,  a  master-stevedore,  having  observed  boats  taking  oil'  men  with 
their  luggage  from  the  pier  at  Sandridge,  went  up  to  the  American  con- 
sulate about  11  o'clock  at  niyht,  and  gave  information  to  Mr.  Blanchard 
of  what  was  going  on.  Mr.  Blanchard,  however,  did  not  think  himself 
called  upon  to  lepair  to  the  spot,  or  deem  it  necessary  to  call  upon  the 
police  to  take  any  steps  to  prevent  the  men  from  being  conveyed  to  the 
Shenandoah.  He  contented  himself  with  telling  Eobbins  "that  Mr. 
Start,  the  police  magistrate,  had  told  him  the  water-police  were  the 
proper  persons  to  lodge  any  information  with," and  that  "as  a  good 
subject,  he  (Eobbins)  was  bound  to  inform  them  of  any  violation  of  law 
that  came  under  his  notice.™  This  Eobbins  promised  to  do,  and  to  con- 
vey a  message  from  Mr.  Bfanchard  to  the  police. 

Thus  the  interests  of  the  American  Government  were  transferred  by 
their  proper  representative,  who  no  doubt  went  quietly  to  bed,  hoping 
for  the  best,  to  Eobbins,  the  stevedore,  who,  however,  seems  to  have 
been,  "as  a  good  subject,"  more  zealous  in  the  maintenance  of  nentral- 
ity  than  the  consul,  for  it  appeal's  that  Eobbins  actually  went  to  Will- 
iamstown  and  gave  information  to  the  police.  He  crossed  over  to  Will- 
iamstown,  however,  only  in  time  to  see  the  last  boat-load  going  toward 
the  ship.  In  the  mean  time,  the  water-police  having  heard  reports  of 
what  was  likely  to  take  place,  were  out  in  the  bay  in  their  boat ;  but 
William  Btown,  on  the  opposite  side  of  the  bay,  being  the  principal  ship- 
ping-place, and  the  place  Irom  which  men  would  be  the  most  likely  to  em- 
bark, their  attention  had  to  be  directed  to  that  quarter ;  and  it  would 
seem  that  when  they  approached  the  pier  at  Sandridge,  from  which  the 
men  were  putting  off,  the  latter  secreted  themselves  in  some  rough  wood 
in  the  immediate  vicinity,  called  scrub,  and,  as  soon  as  the  police-boat 
had  gone  in  another  direction,  slipped  off  in  watermen's  boats,  and  man- 
aged to  reach  the  Shenandoah  unseen  by  the  police.  They  were  seen 
by  two  constables  who  were  successively  on  duty  at  this  spot,  who 
must,  one  would  suppose,  have  been  pretty  well  aware  of  what  was 
going  on,  as  the  men  had  their  luggage  with  them,  and  at  that  hour  of 
the  night  could  have  had  no  business  on  board  the  Shenandoah ;  besides 
which,  two  American  offlcers,  one  in  uniform,  the  other  in  plain  clothes, 
were  o  the  pier  directing  tlie  enibaikatioo  of  the  men  f  but  neither  of 
these  constables  did  anything  toward  preventing  the  men  from  getting 
off. 

It  is  possible  that,  not  having  any  warrant  for  the  apprehension  of  the 
men,  they  did  not  think  they  had  any  power  or  authority  to  detain  them; 
or,  the  numbers  being  formidable  and  the  place  lonely,  they  may  have 
thought  it  wiser  to  abstain  from  interfering.  By  the  time  Eobbins 
arrived  at  AVilliamstown  and  gave  information  of  what  had  occurred, 
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the  laafboat-load  of  men  must  have  been  already  on  boarrt;^  and  the 
police  were  powerless  to  act  without  orders  from  the  authorities,  which 
would  have  involved  a  forcible  search  of  the  sliip,  and  which,  therefore, 
the  latter  could  not  properly  have  giveu.^ 

I  will  not  go  to  the  length  of  saying  that,  in  my  opinion,  the  police 
were  on  this  occasion  as  vigilant  and  active  as  they  might  have  beeu. 
There  was  reason  to  suspect  the  officers  of  the  Shenandoah  of  a  design 
to  recruit  their  crew  from  the  port;  and  as  that  purpose  had  so  far  been 
prevented  by  the  lookout  kept  in  respect  of  the  two  ships,  the  Eli 
Whitney  and  the  Maria  Koss,  suspected  of  being  intended  to  take  the 
men  to  the  Shenandoah  when  outside  the  waters  of  the  colony,  it  was  not 
unlikely  that,  on  the  eve  of  the  ship's  departure,  some  attempt  would 
be  ma<le  by  the  men  who  wished  to  ship  lu  her  to  get  on  board.  The 
police  had  received  instructions  to  use  the  utmost  vigilance  to  prevent 
anything  of  the  kind  being  done,  but  they  appear  to  have  failed  to  carry  _ 
out  their  instructions  at  a  critical  momeut.  A  few  resolute  officers,  sta- 
tioned on  the  two  piers  of  Williamstown  aud  Sandridge,  would  probably 
have  prevented  the  men  from  embarking,  or  deterred  the  watermen  from 
conveying  them  to  the  ship.  But  the  governor  and  council  acted 
throughout  under  an  honest  and  thorough  sense  of  duty,  and  exhibited 
in  all  their  relations  with  the  commander  of  the  Shenandoah  the  fullest 
determination  to  prevent,  as  far  as  in  them  lay,  any  iufraction  of  neu- 
trality. 

Possiblj'  their  susi>icions  may  have  been  removed  too  easily  by  the 
positive  word  of  honor  of  the  American  commander  and  his  officers, 
but,  as  has  been  more  than  once  observed,  it  has  ever  been  a  received 
rule  of  official  conduct  to  trust  implicitly  to  the  honor  of  an  officer. 

To  hold,  under  such  cireurastances,  that  because  the  local  police  were 
not  as  vigilant  as  they  might  have  been,  or  because  under  cover  of  the 
darkness  men  may  have  contrived  to  elude  their  vigilance,  a  nation  is 
to  be  held  liable  for  damage  done  by  a  vessel  to  the  extent  of  a  claim  of 
many  millions  of  dollars,  would  be,  as  it  appears  to  me,  to  carry  the 
notion  of  "  due  diligence''  to  an  unheard-of  and  unwananted  length,  and 
would  be  calculated  to  deprive  the  decisions  of  the  tribunal  of  respect 
in  the  eyes  of  the  world. 

Questions  have  been  raised  as  to  the  number  of  men  thus  added  to  the 
crew  of  the  Shenandoah,  and  as  to  the  proportion  which  the  number  thus 
added  bore  to  the  number  of  her  crew  on  her  arrival  in  the  port.  But  to 
this  I  attach  no  value.  The  second  rule  of  the  treaty  prohibits  any  re- 
cruitment of  men.  There  can  be  no  doubt  that  the  number  was  sufficient 
tO;  constitute  a  recruitment.  And  though  it  may  be  true  that,  independ- 
ently of  the  addition  thns  made,  the  number  of  the  crew  remaining  after 
the  desertions  at  Melbourne  would  have  been  sufficient  to  enable  the 
vessel  to  carry  on  operations  against  ordinary  merchant-vessels,  aud, 
therefore,  if  the  operations  of  this  ship  had  been  directed  against  the 
same  class  of  vessels  as  before,  the  augmentation  of  the  crew  would 
have  made  no  difference  as  to  her  capacity  for  mischief,  yet  I  agree  with 
the  counsel  of  the  United  States  that  it  is  nniikely  that  without  such 
augmentation  she  would  have  ventured  into  the  dangerous  polar  seas 
to  destroy  the  whaling- vessels.  My  opinion  is  based  on  the  ground  that 
the  authorities  cannot  Justly  be  held  responsible  for  what  happened  in 
spite  of  their  anxious  desire  and  endeavor  to  insure  the  observance  of 
neutrality. 

It  only  remains  to  be  stated  that  on  hearing  that  men  had  been  em- 
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barked  in  tlie  Shenandoah  prior  to  lier  departure,  the  governor  caused 
inquiries  to  be  made,  and  finding  that  a  violation  of  neutrality  had  talien 
place,  he  announced  his  intention  of  refusing  the  hospitality  of  the  port 
to  the  captain  or  any  other  officers  of  the  Shenandoah,  should  they  again 
visit  the  colony.  He,  moreover,  wrote  to  the  governors  of  the  other 
Australian  colonies,  and  to  the  commodore  of  the  station,  to  warn  them 
of  what  had  occurred.  As  the  Shenandoah  did  not  visit  any  other 
British  port  until  she  arrived  at  Liverpool  to  be  surrendered  at  the  end 
of  the  war,  no  opportunity  occurred  of  t-akiug  proper  uotice  of  the  con- 
duct of  her  commander  on  this  occasion. 

Importance,  has  been  attached  to  the  language  of  this  letter  of  the 
governor.    It  is  in  the  following  terms : 

Go^'BBXMEST  House,  Melbourne,  Feliyuarg  27, 1865. 

Siii ;  I  coiiBidi-r  it  my  iliity  to  place  your  excellency  in  posBession  of  the  accompanying 
'covrespon deuce  and  otber  duciinients  connected  with  the  proceedings  of  tbe  commander 
of  the  Confederate  States  vessel  Slienrtttlloali,  wliila  Ijinf;  in  Hobsou's  Bay,  for  the  puT- 
poae  of  having  neoeaaary  repairs  eSected  and  takiug  in  supplies,  nnder  permission 
granted  by  me  in  aooordance  witli  the  conditions  preBoribed  by  Her  Majesty's  procla- 
mation and  instnictionH  for  the  obsetvance  of  neutrality. 

3.  I  have  also  the  honor  to  forward  copies  of  letters  from  the  chief  commissioner  of 
police  iu  Victoria,  accompanied  by  reports  and  statements  wbioli  leave  no  doubt  that 
the  nentrality  has  been  flagrantly  violated  by  the  commander  of  the  Slionandoali,  who, 
after  liaving  assured  me  of  his  intention  to  respect  it,  and  pleaded  the  privilege  of  a 
bdligerent  ship  of  war  to  prevent  tlie  execTitiou  of  warrants  under  the  foreign-enlist- 
ment act,  nevertheless  received  ou  board  bis  vessel,  before  he  left  the  port  on  the  letU 
instant,  a  considerable  number  of  men  destined  to  augment  the  ship's  company. 

3.  I  have  thought  it  right  to  communicate  to  your  eseellenoy  this  information,  in  the 
event  of  Lieutenant  Waddell  or  any  of  liis  otBoers  hereaflier  olaiming  the  privileges  of 
a  belligerent  in  any  poll:  of  the  eoSoiiy  under  your  government. 
I  havu,  &c., 

C.  H.  DAELING. ' 

Onr  distinguished  president  dwelt,  as  one  of  the  goveruing  motives 
of  his  decision  against  the  British  government  as  to  this  ship,  on  the 
admission  thus  made  by  the  governor,  that  the  neutrality  had  been' 
flagrantly  violated  by  the  commander  of  the  Shenandoah,  as  .though  this 
■were  an  admission  made  by  the  governor  as  against  himself.  The  gov- 
ernor is  complaining  that  the  neutrality  of  a  British  port  has  been  vio- 
lated by  a  belligerent,  in  spite  of  the  endeavors  of  tlie  authorities  to 
maintain  it,  au(l  of  the  pledge  given  by  the  belligerent  to  respect  it. 
To  hold  the  governor  responsible  for  what  he  thus  complains  of  is  to 
reverse  the  nature  of  things  and  to  malce  the  party  wronged  liable  instead 
of  the  wrong-doer.  The  violation  of  the  neutrality  of  a  British  port  by 
the  commander  of  the  Shenandoah  could  only  aifect  British  liability  if 
there  had  been  negligence  on  the  part  of  the  British  authorities,  whereby 
the  violation  of  neutrality  had  been  allowed  to  occur. 

I  cannot,  therefore,  concur  in  the  decision  of  the  majority  of  the  tri- 
bunal that  the  British  government  is  responsible  tor  anything  that 
happened  with  reference  to  the  Shenandoah  at  Melbourne.  Looking  to 
the  regulations,  and  the  distance  of  the  ve^el  from  her  nearest  port,  I 
cannot  agree  with  the  president  that  too  much  coal  was  allowed.  I  can- 
not agree  that  repairing  or  taking  in  coal  at  a  i)articular  port,  on  the 
way  to  some  ulterior  operation,  makes  the  port  a  base  of  naval  opera- 
tions ;  still  less  that  the  neutral  can  be  affected  thereby  when  he  is 
ignorant  of  the  ulterior  operation  so  contemplated.  I  cannot  agree 
that  where  the  government  of  a  colony  is  honestly  desirous  of  doing  its 
dnty  and  maintaining  neutrality,  the  fact  that  men  anxious  to  ship  on 
board  a  belligerent  vessel  elude  the  vigilance  of  the  police  in  the  night- 
time is  to  make  the  parent  state  liable  for  all  the  damage  such  vessel 
'British  Appendix,  vol.  i,  p.  565.  OoOolp 
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may  afterward  (Jo,     And  I  protest,  respectfnlly  but    empliatically, 
against  a  decision  based  on  grounds  to  my  mind  so  wbolly  untenable, 

The  remainder  of  the  history  of  the  Shenandoah  may  be  told  in  a  few 
words.  On  leaving  Melbourne  in  February,  1865,  she  pro-  ,„„  i^,„^„,  „,,_ 
ceeded  to  the  arctic  seas  in  ouest  of  the  whalers  of  the  ''"'"'"■ 
United  States ;  and  does  not  ajjpear  to  have  touched  at  any  port,  with 
the  exception  of  the  island  of  Ascension,  until  she  arrived  and  surren- 
dered at  Liverpool,  on  the  Ctli  of  November,  1865.  Meanwhile,  how- 
ever, the  great  contest  between  Federals  and  confederates  had  been 
finally  decided.  General  Lee  bad  been  forced  to  evaonate  the  lines  of 
Petersburgh  and  Richmond,  and  had  surrendered  with  the  remnant  of 
his  army.  The  president  and  vice-president  of  the  confederacy  had 
been  arrested  and  the  principal  European  powers  had  withdrawn  the 
recognition  of  belligerent  rights  accorded  in  1861.  Under  these  cir- 
cnmstances,  Mr.  Mason,  the  confederate  agent  in  England,  applied  to 
Her  Majesty's  government,  on  the  20th  of  June,  1865,  for  permission  to 
send,  through  the  British  authorities,  letters  to  the  commander  of  the 
Shenandoah  directing  him  to  desist  from  any  further  hostile  proceed- 
ings. This  application  was  acceded  to,  and  the  lett«rs  of  recall  were 
sent  to  Nagasaki,  Slianghai,  and  the  Sandwich  Islands,  and  copira 
were  also  sent  to  the  governors  of  the  British  colonial  possessions  and 
to  the  ofBcers  commanding  the  British  squadrons  in  the  Pacific  and 
China  seas,  and  on  other  foreign  stations.^  In  August,  reports  were 
received  by  the  British  government  from  Washington,  that  the  Shenan- 
doah was  continuing  her  depredations  although  her  commander  bad 
been  informed  of  the  termination  of  tlie  war,  and  orders  were  iu  conse- 
quence given  to  the  various  colonial  authorities,  and  to  the  officers 
commanding  British  squadrons,  to  detain  the  vessel  whenever  she 
should  come  within  their  reach.  The  vessel  herself  was  to  be  surren- 
dered to  the  United  States  authorities,  but  the  crew  was  to  be  allowed 
to  go  free?  She  arrived  at  Liverpool  on  the  6th  of  November,  1S65, 
and  was  at  ouce  placed  under  detention  by  the  autliorities.  A  party  of 
men  from  Her  Majesty's  ship  Donegal  was  placed  on  board  of  her,  and 
a  gun-boat  lashed  alongside  to  prevent  her  leaving  the  port.  Her 
commander  addressed,  the  same  day,  a  letter  to  the  British  govern- 
ment surrendering  the  vessel.  He  explained  that  the  captures  made  by 
him  after  the  close  of  the  war  had  been  made  in  ignorance  of  that  fact, 
and  asserted  that  he  bad  received  the  first  intelligence  of  the  e.xtinction 
of  the  government,  under  whose  authority  h'e  was  acting,  on  communi- 
cating at  sea  with  a  British  bark  on  the  2d  of  August,  and  that  he 
had  then  suspended  all  farther  warlike  action.^ 

Acting  uiion  the  advice  of  the  law-officers,  the  British  government 
decided  upon  setting  free  such  of  the  crew  of  the  Shenandoah  as  could 
not  be  prosecuted  under  the  foreign-enlistment  act,  and  upon  giving  up 
the  vessel  herself  to  the  United  States  Government,  who  had  claimed 
her  through  their  minister  in  Ijondon.  Tliis  was  accordingly  done.  The 
captain  of  Her  Majesty's  ship  I>onegal,  who  had  been  placed  in  charge 
of  the  Shenandoah,  interrogated  the  crew,and  havingsntisfled  himself, 
as  he  afterward  reported,  that  none  of  them  were  British  subjects,  the 
■whole  of  them  were  set  at  liberty.'  It  is  certain  that,  at  the  time,  no 
evidence  to  prove  the  British  nationality  of  any  of  the  crew  was  offered 
to,  or  in  the  possession  of,  Her  Majesty's  government.      About  seven 

'  Btltisli  Appendix,  vol.  i,  p.  654. 
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weeks  afterward,  tlie  depositioa  of  a  man  named  Temple,  wlio  asserted 
among  other  things  that  part  of  the  crew  were  British  subjects,  was 
communicated  by  Mr.  Adams  to  the  government,  and  investigations  were 
made  with  a  view  to  instituting  prosecutions.  But  Temple  was  found, 
to  be  himself  unworthy  of  credit,  and,  no  further  evidence  being  forth- 
coming, the  matter  was  allowed  to  drop.'  The  Shenandoah  was  finally 
delivered  up  to  the  American  consul  at  Liverpool,  and  sailed  for  New 
York  in  November,  1865.^ 

The  act  of  the  British  government  in  thus  giving  orders  for  seizing 
the  Shenandoah  has  been  referred  to  in  the  United  States  argument  as 
an  instance  of  the  exercise  of  the  prerogative.  And  in  a  certain  sense 
it  is  true  that  it  was  so.  But  the  case  was  altogether  exceptional.  It 
was  supposed  that  the  Shenandoah  being,  owing  to  the  extinction  of  the 
confederate  government,  from  whom  her  character  as  a  ship  of  war  had 
been  derived,  without  a  coinmission,  was  continuing  her  hostile  opera- 
tions on  the  high  seas.  Such  acts  done  in  the  absence  of  a  commission 
would  have  assumed  the  character  of  piracy,  and  the  party  committing 
them  have  become  a  Ao8tt8  commuKM,  who  might  be  taken  l)y  any  one 
having  the  means  of  stopping  such  proceedings.  Inatruetious  might 
therefore  well  be  given  to  any  officers  of  Her  Majesty  to  seize  the  vessel 
wheresoever  found. 

and  Mctri 


The  five  cases  we  are  now  about  to  enter  on  belong  to  a  class  dif- 
fering altogether  from  those  which  have  hitherto  occupied  our  attention. 
We  have  here  no  question  as  to  the  fitting  out  or  equipping  on  British 
territory;  none  of  those  vessels  having  been  fitted  out  or  equipped, 
for  the  purpose  of  war,  in  a  British  port.  The  complaint  with  respect 
to  them  is  that  they  were  permitted  unduly  to  enter  and  remain  in 
ports  of  Great  Britain,  and  to  procure  coal,  beyond  what  Her  Majesty's 
regulations  of  the  31st  of  January,  18G2,  prescribed  ;  or  that  they  were 
treated  with  a  degree  of  indulgence  refused  to  ships  of  the  United  States 

FIRST,  AS  TO  THE  SUMTER. 
This  vessel  was  a  steamship  ;  she  was  purchased  at  the  commence- 
it.e  Bi.^.i.r  ^i  meat  of  the  war,  by  the  government  of  the  Confederate 
T,M,ij^  States,  fitted  out,  and  armed,  and  duly  commissioned  as  a 

ship  of  war.  As  such  she  left  the  Mississippi,  on  the  30th  of  June, 
1861,  under  the  command  of  an  officer  of  the  name  of  Semmes,holdinga 
commission  from  the  confederate  government.  She  cruised  ior  a  period 
of  six  months,  and  during  that  time  made  seventeen  prizes.  She  coaled 
once,  and  once  only,  at  a  British  port,  namely,  at  Trinidad,  where  she 
arrived  on  the  30th  of  July.  But  prior  to  arriving  at  Trinidad,  she  had 
put  in  and  coaled  at  the  Spanish  port  of  Cieufuegos,  and  the  Dutch  i>ort 
of  St.  Ann,  Cura9oa.  After  her  visit  to  Trinidad,  she  put  in  and  coaled 
at  the  Dutch  port  of  Paramaribo,  and  after  that  at  Martinique.  Be- 
sides stopping  a^  these  ports,  she  put  into  Cadiz  for  repairs. 

It  was  in  respect  of  the  Sumter,  the  first  ship  of  war  of  the  Confed- 
erate States  which  appeared  upon  the  ocean,  that  the  United  States 
Government  asserted  the  untenable  position  that,  while  itself  treating 
those  States  as  a  belligerent  power,  and' shrinking  from  treating  con- 
federate prisoners  aa  rebels,  or  confederate  ships,  when  taken,  as  pirates. 
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they  were  entitled  to  call  iipou  all  otUer  nations  to  treat  these  sliips  as 
eucU,  aud  to  refuse  the  ordinary  shelter  accorded  by  the  universal  com- 
ity of  nations  to  vessels  of  war  in  neatral  ports.  Upon  this  assertion, 
which  was  at  ouce  repudiated  by  every  other  country,  I  have  already 
taken  the  opportunity  of  making  such  remarks  as  occurred  to  me.  I 
refer  to  the  subject  in  this  place  only  for  the  purpose  of  pointing  oat 
that,  as  regards  the  assistance  afforded  to  the  Sumter  at  Triniditd,  the 
complaint  preferred  by  tiie  United  States  Government  was  not  in 
respect  of  any  excess  in  the  accommodation  aftbrded,  but  to  the  ves- 
sel having  been  permitted  to  enter  the  port  and  receive  any  assist- 
ance at  all. 

On  the  7th  of  August,  Mr.  Francis  Bernard,  an  Aiherican  gentleman 
residing  at  Trinidad — there  being  at  the  time  no  United  States  consul 
at  that  place — wrote  to  inform  Mr.  Seward  that,  "  on  the  30th  ultimo,  a 
steam  sloop-of-war,  (Senimes,  commander,)  carrjing  a  secession  flag, 
five  gnns,  some  of  a  large  caliber,  and  a  crew  of  from  120  to  150  men, 
sailed  boldly  into  our  harbor,  and  leported  herself  to  the  authorities  of 
this  island  as  being  on  a  cruise.  She  was  last  from  Puerto  Cabello ;  and 
since  she  succeeded  in  getting  out  of  the  Mississippi  Biver  she  has  al- 
ready captured  no  less  than  eleven  American  vessels." 

Having  given  the  names  of  some  of  these,  he  adds :  "  The  Snmter  re- 
mained here  till  the  5th  instant,  and  was  allowed  to  supply  herself  with 
coals  and  other  necessary  outfits.  The  British  flag  was  hoisted  on  the 
governmenc  flag  staff  for  her  arrival,  and  the  officers  of  the  British  war- 
vessel  Cadmus  appeared  to  lie  on  amicable  terms  with  those  of  the  Sum- 
ter. The  merchant  who  supplied  the  Sumter  with  coals  did  it  with  the 
consent  and  approval  of  our  attorney-general.'"- 

On  the  30tli  September  Mr.  Adams,  transmitting  to  Earl  Russell  an 
extract  from  Mr.  Bernard's  letter,  writes  as  follows : 

Supteiaber  30J  1861. 
The  undersigned,  envoy  extraiiTdinary  and  minister  plenipotentiary  of  the  United 


_eipal  secretary  of  state  for  foreign  afl'airs,  that  L ™, -^ 

President  of  the  United  States  to  prefer  a  complaint  against  the  anthorities  of  the 
island  of  Trinidad  for  a  violation  of  Her  Mijesty's  proclamation  of  neutrality,  by 
giyiuK  aid  and  euconragement  to  the  insurgents  of  the  United  States.  It  appears,  by 
an  extract  from  a  letter  received  at  the  Department  of  State  from  a  gentletaan  lielieved 
to  he  worthy  of  credit,  a  resident  of  Trinidad,  Mr.  Francis  Bernard,  a  copy  of  which 
is  submitted  herewith,  that  a  steam-vessel  known  ae  au  armed  insurgent  privateer, 
called  the  Snmter,  -was  received  on  the  30th  of  July  last  at  that  port,  and  was  per~ 
mitted  to  remain  for  six  days,  during  which  time  sue  was  not  only  faruished  with  all 
necessary  supplies  for  the  continuance  pf  her  ernise,  under  the  sanction  of  the  attor- 
n  g  n  al  hut  that  Her  Majesty's  flag  was  actually  hoisted  on  the  f^overnment  flag- 
taff  n  a  kuowledgnient  of  her  arrival. 
Th  und  rsigned  has  been  directed  by  his  Government  to  bring  this  extraordinary 
p  ce  d  ng  to  tiie  attention  of  Lord  Rossell,  and  in  case  it  shall  not  be  satisfactorily 
e  pi  n  d  to  ask  for  the  adoption  of  such  measures  as  shall  insure,  on  the  part  of  the 
auth  t  of  the  island,  the  prevention  of  all  occnri'ences  of  the  kind  dnring  the 
c  nt  nn  n  of  the  difficulties  in  America. 
Tb  uud  signed  deems  it  proper  to  add,  in  explanation  of  the  absence  of  any  official 
p  ntat  on  from  Trinidad,  to  substantiate  the  present  complaint,  that  there  was 
no  coDSul  of  the  United  States  there  at  the  time  of  the  arrival  of  the  vessel.  The- 
undersigned  had  the  honor,  a  few  days  since,  to  apprise  Lord  Russell  of  the  fact  that 
this  deficiency  has  been  since  supplied  by  preferring  an  application  for  Her  ilDJestj's 
exequatur  for  a  new  consul,  who  is  already  on  his  way  to  occupy  his  post,^ 

It  will  be  observed  that,  in  these  communications,  nothing  is  said  as 
to  the  quantity  of  coal ;  all  that  Mr.  Bernard  reports  is  that  the  vessel 
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"  was  allowed  to  supply  herself  with  coal  ami  necessary  outfit."  lu  the 
case  of  the  Uuited  States  this  is  converted,  witlioat  auy  refereuce  to  the 
actual  quantity,  into  "  SbfuU  supply  of  coal/" 

In  point  of  fact,  the  vessel  took  in  eighty  tons,  which,  as  we  shall  see 
presently,  was  not  a  third  of  what  she  could  actually  carry. 

The  facts  which  occurred  on  tbe  arrival  of  the  Sumter  at  Trinidad 
were  these : 

The  governor,  evidently  a  little  embarrassed  at  this,  the  first  visit  of 
■a  confederate  ship  of  war  to  the  island,  seat  off  a  dispatch  to  Oaptain 
Hillyer,  oommaQdiug  Her  Majesty's  ship  Cadinns,  then  supposed  to 
be  at  St.  Vincent,  requeating  his  presence.  Before  receiving  the  letter 
■Captain  Hillyer,  as  appears  from  his  report  to  Admiral  Sir  A.  Milne  of 
the  Cth  August,  being  about  to  enter  the  harbor  of  Granada,  was 
informed  by  the  harbor-master  there  that  a  large  privateer,  belonging 
to  the  southern  confederation,  was  at  Trinidad,  and  that  the  governor 
of  the  latter  island  had  dispatched  a  letter  to  him  at  St.  Vincent  the 
day  before;  whereupon  Ue  proceeded  with  his  ship  to  Trinidad,  arriving 
there  on  the  4th. 

He  reports  farther  as  follows: 

1  found  a  heavy  bark-rigged  steamer,  witli  South  fudet.il  flag,  with  tei)  stars  and 
jteudent,  flying.  An  officer  from  her  hoarded  ub  as  sotra  as  ive  auohored,  with  the 
captaiu'B  respects.  Soun  after  I  sent  the  eeaior  lientenaut,  Mr.  Sittiiiifstono,  with  toy 
compliments,  reqnesting  ho  would  he  cooit  enougli  to  show  his  commission  and  papers, 
which,  aftei'  some  hesitation,  and  not  heforo  Me.  ISittingtone  produced  his  conimissioQ, 

I^in  Tiis  report,  it  is  a  rejjniar  commission  aa  commander  to  Captain  Sommea,  late 
of  the  United  States  Navy,  to  the  Snmter,  as  a  man-of-war,  signed  hj  President  Bavis. 
She  mounts  Ave  pm*  between  decks,  viz,  four  heavy  32-poundors  aud  one  pivot  68- 

fonnder;  hut,  having  been  a  passenger-boat,  liet  scantling  is  so  light  (not  more  than 
or  6  inches)  that  I  do  not  think  she  conld  stiind  any  flriug,  aud  the  gnus  being  only 
from  4  to  5  feet  from  the  water,  would  not  be  worked  in  bad  weather, 

She  hioke  the  blockade  at  New  Orleans,  aud  was  nearly  captured ;  since  then  siie 
has  been  most  successfnl,  haviug  eleven  prizes ;  two  she  sank  and  the  rest  are  at  St. 
Jago  de  Cuba,  under  the  protection  of  the  government,  with  the  sanction,  of  the  gov- 
vernors-in-ohief,  nntil  they  receive  orders  from  Spain  as  to  the  matter. 

She  has  been  supplied  with  a  new  main-yaril,  eighty  tons  of  coal,  and  provisions 
tcota  this  place,  the  attomey-genetal  having  given  the  governor  his  opiniou  tEiat  it  was 
quite  legal  to  supply  her. 

I  called  on  Captain  Semmes  next  nioroiag  as  be  was  getting  bis  steam  up,  and  he 
gave  me  full  assurance  ttiat  be  would  in  nu  way  interfere  with  Itritish  or  neutral 
trade,  but  complained  greatly  of  the  southerners  haviug  no  port  to  send  their  prizes 
to,  and  that  he  wonid  be  oiiliged  to  destroy  all  he  took,  in  consequence  of  the  strict 
blockade  on  the  sontbern  ports  and  the  stringent  proclamations  of  all  the  great  powers. 
He  thinks  himself  safe  at  Cnba,  as  the  government  of  Spaiu's  proclamation  is  only 
against  privateers  and  their  prizes,  and  says  nothing  about  men-of-war. 

She  sailed  yesterday  under  steam,  at  1  p.  m.,  and  from  the  signal  station  was  reported 
going  to  windward,  aud,  from  his  questions,  I  should  fancy  he  is  going  to  cruise  for 
some  of  the  California  and  China  homeward-bound  ships,  aud  there  is  no  doubt  he  will 
do  an  enormous  amount  of  damage  before  he  is  taken,  for  he  secius  a  bold,  determined 
man,  aud  well  np  to  his  work.^ 

The  governor,  Mr.  Keate,  appears  to  have  been  much  on  hia  guard 
against  any  compromise  of  the  neutrality  he  had  been  enjoined  by  Her 
Majesty's  government  to  observe.  In  his  dispatch  to  the  Duke  of  Hew- 
castle,  of  the  7th  of  August,  auuonucing  the  arrival  of  the  Sumter,  he 
writes : 

I  have  tlie  honor  to  report  that  a  steamer,  purporting  to  be  a  mau-of-war,  and  to  be- 
long to  the  so-called  Confederate  States  of  Hortll  America,  put  into  the  harbor  of  Port 
of  Spain  on  the  30th  ultimo.  The  vessel  is  called  the  Suuiter,  and  appears  to  be  a  con- 
verted passenger-steamer.     She  now  carries,  as  I  am  given  to  understand,  five  powerful 
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2.  On  the  <!ay  of  her  arrivaJ,  one  of  hev  officora  <all  of  whom  seem  to  have  heen  in 
the  naval  service  of  the  IlDited  States)  called  upon  me,  sendias  in  his  card,  with  the 
words  writtennnder  his  name,  "Lieutenant,  Confederate  States  Navy."    Before  h""~ 


ing  him,  I  directed  my  private  secretiury  to  inquire  of  him  whether  my  doing  so,  after 
reading  these  words,  ■would  be  constraed  into  any  sort  of  recognition  of  him  or  hist"  ' 

t  of 
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a  United  States  vessel."  Mr.  Evans,  for  such  was  this  ofGcer's  name,  replied  that  he 
was  sent  by  his  commanding  officer.  Captain  Semmes,  who  was  himself  unwell,  simply 
to  pay  liis  reapeots,  and  that  to  prevent  any  snoh  construction  he  would  witlidraw  his 
card  and  only  send  in  his  name  verbally.  I  then  received  him,  and  had  some  conversa- 
tion with  him,  taking  occasion  to  refer  expressly  to  the  neutral  position  occnpied  by 
Great  Britain  in  regard  to  the  two  belligerent  parties  in  Hortli  America.' 

It  seeing  pretty  plain  that  the  presence  of  the  Sumter  was  by  no  means 
agreeable,  tbr  Governor  Keate  adds : 

The  avowed  and  principal  object,  no  doubt,  with  which  the  Sumter  i-an  to  tliis  port 
was  to  obtain  coals  and  provisions.  A  great  dea!  of  trade  goes  on  l>etween  Trinidad 
and  the  northern  ports  of  North  America,  and  Captain  Semmes,  I  imagine,  has  not 
failed  to  take  this  opportunity  of  obtaining  information  with  regard  to  the  vess^s  em- 
ployed under  the  flag  of  the  United  States  in  this  traffic,  fears  are  entertained  with 
regard  to  one  or  two  now  expected.  Jt  is  to  be  hoped  that  the  presence  of  the  Sumter 
in  these  waters  will  soon  be  made  generally  known,  and  that,  while  the  civil  war  con- 
tinne8,thelnmber  and  provision  trade,  any  intermption  of  which  wonld  canse  serious 
embarrassment  to  this  commnntty,  will  be  carried  on  in  British  bottoms.  1  have  com- 
mnnicated  with  Admiral  Sir  Alexander  Milne,  now,  I  believe,  at  Halifax,  on  thesnbjcct, 
and  since  the  arrival  of  tlie  Snmter.  Her  Majesty's  ship  Cadinns  has  come  into  the  har- 
bor, and  her  commander.  Captain  Hillyer,  baa  verified  the  character  of  the  Sumter, 
and  the  commiasiotis  of  her  omoers,  and  recognized  her  as  a  man-of-war.  ' 

It  appears  from  these  letters  that  the  governor,  beyond  recognizing 
the  Sumter  as  a  belligerent,  as  he  was  bonnd  to  do,  acted  with  the  ut- 
most caution  as  to  recognizing  her  nationality;  that  the  production  of 
Captain  Semmes's  commission  was  insisted  on  before  any  accommodation 
was  afforded ;  that  the  supplies  which  the  ship  obtained,  beyond  provis- 
ions, were  confined  to  a  new  main-yard  and  80  tons  of  coal ;  that  even  this 
was  not  conceded  before  the  advice  of  the  attorney-general  of  the  colony 
had  been  taken;  that  the  ship  came  into  port  on  the  30th  of  July,  and 
left  on  the  5th  of  Augnst ;  a  period  of  about  six  days. 

We  are  now  able  to  estimate  the  correctness  of  Mr,  Bernard's  opinion 
as  to  the  amicable  terms  on  which  the  officers  of  the  British  war-vessel 
were  with  those  of  the  Sumter.  Their  intercourse  apjiears  tohavebeen 
purely  of  an  official  character. 

It  is  important  to  observe  that  what  thus  took  place  at  Triuidad  occur- 
red in  August  ISGl,  several  months  before  the  issuing  of  the  regula- 
tions restricting  the  stay  of  belligerent  vessels  and  the  supplies  to  be 
obtained  in  British  ports,  and  when  the  matter  stood  simply  on  the  prin- 
ciples of  international  law. 

The  Sumter,  in  her  short  career  of  six  mouths,  put  in  and  obtained 
supplies  of  coal,  as  has  been  stated,  at  ports  of  four  ditfereut  nations, 
Spain,  Holland,  the  Brazils,  and  France. 

It  may  be  interesting  to  see  how  the  governors  of  these  ports  under- 
stood and  acted  upon  the  principles  of  neutrality  which  they  were  bound 
to  observe- 
Before  arriving  at  Trinidad  the  Sumter,  as  has  been  stated,  put  into 
the  port  of  Cienfuegos. 

It  appears  from  the  remonstrance  of  the  United  States  consul  to  the 
captain-general  of  the  Havana  that  she  arrived  there  on  the  7th  July 
and  took  in  coal ;  from  the  journal  of  Captain  Semmes  we  leam  that  the 
quantity  was  100  tons.' 

'  British  Adpendis,  vol.  ii,  p.  1. 
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It  appears  from  a  diapateli  of  Mr.  Secretary  Seward  to  tlie  United 
Sta'tes  miaister  at  the  Hague,  of  the  15th  August,  that  the  Sumter 
arrived  at  St.  Ann's,  Cura^oa,  on  the  17th  Jnly,  and  that  she  thare  re- 
ceived ISOtonsof  coal.  It  appears  from  Oaptaiu  S(Mnmes's  journal  and 
from  a  letter  of  the  United  States  minister  at  the  Hague  of  October  8, 
1861,  that  she  remained  there  six  or  seven  dajs.^ 

Aiter  Iier  stay  at  Trinidad  we  next  And  her  at  the  Duteli  port  of 
Paramaribo.  She  arrived,  as  appears  from  a  letter  of  the  United  States 
consul  at  that  port  to  the  United  States  minister  at  tlie  Hague,  on  the 
19th  August,  and  left  on  the  Slst,  making  a  period  of  twelve  days,  hav- 
ing been  allowed  to  coal  and  re&t.*  The  quantity  of  coal  is  stat«d,  in  a 
letter  of  the  Iflth  October,  frem  the  Netherlands  minister  for  foreign 
affairs  to  the  United  States  minister,  to  Iiavc  been,  as  lie  terms  it,  "  the 
very  restricted  quantity  of  125  tons— at  the  most,  sufficient  for  four  days 
progress." 

Tlie  vessel  next  arrived  at  the  Brazilian  port  of  Marauham.  It  ap- 
pears from  a  letter  from  the  United  States  consul  at  that  port  to  Mr. 
Seward,  of  the  15th  September,  1861,  that  she  arrived  at  Maranham  on 
the  6th  and  remained  there  nine  ^ays,  and  obtained  100  tons  of  coal, 
having  already  150  tons  on  hoard,  "  which,"  he  adds,  "  would  make  an 
ample  supply  lor  ten  or  fifteen  days  of  constant  running."  Other  sup- 
plies she  was  allowed  to  procure  ad  libitum,  and  when  she  left  her  com- 
mander stated  that  she  had  enough  to  last  for  three  months.*- 

She  appears  to  have  arrived  at  Martinique  on  the  9th  of  November. 
She  remained  there  fourteen  days.  Permission  was  given  by  the  gov- 
ernment to  take  OH  boaM  as  much  coal  as  her  commander  required. 
He  took  sufBcient  to  enable  him  to  cross  the  Atlantic.^ 

The  ship  aiTived  at  Cadiz  on  the  4th  January,  1862,  as  appears  from  a 
dispatch  of  the  United  States  minister  to  Mr.  Seward  of  the  Sth  of  that 
month.*  As  she  needed-  repairs,  her  commander  requested  the  use  of 
the  government  dock  for  that  purpose.  The  request  was  granted, 
though  with  the  limitation  to  such  repairs  as  were  strictly  necessary. 
She  remained  at  Cadiz  thirteen  days.'^ 

It  thus  appears  that  in  every  instance  on  which  the  Sumter  had  occa- 
sion to  coal  she  was  allowed  to  take  in  a  considerably  larger  quantity 
than  she  took  at  Trinidad,  and  that  on  every  one  of  snch  visits,  with 
the  exception  of  the  one  to  Cienfuegos,  she  remained  a  greater  number 
of  days  than  in  the  British  ports. 

On  the  receipt  of  Governor  Keate's  dispatch,  this  being  the  first  time 
sucbathing  as  the  arrival  of  a  confederate  ship  of  war  at  a  British 
port  had  occurred,  the  secretary  of  state  for  the  colonies  required  the 
opinion  of  the  law-ofiicers  of  the  Crown  "  as  to  the  propriety  of  the  course 
pursued  by  the  governor  and  the  commander  of  Her  Majesty's  ship 
Cadmus ;"  and  also  "  as  to  whether  vessels  of  war  or  privateers  belong- 
ing either  to  the  United  States'or  to  the  so-styled  Confederate  States 
can  properlj'  be  required  to  leave  British  ports  in  the  West  Indies  and 
British  North  America,  if  the  state  of  the  weather  permitted  their 
doing  so." 

The  law-of6cers,  on  the  ICth  September,  a  fortnight  prior  to  the  let- 
ter of  Mr.  Adams  to  Lord  Eussell,  reported  as  follows : 

'  British  Appendix,  vol,  vi,  pp.  69,  81 ;  Seiiiines's  "Adventures  Alloat,"  pp.  1S4-160. 

'British  Appendix,  vol.  vi,  p.  SI. 

s  Ibid.,  p.  84. 

'Ibid.,  p.  3. 

"Britisb  Case,  p.  17. 

'British  AppendiK,  vol.  vi,  p.  106. 

■Ibid.,  pp.  lis,  H6, 
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We  do  not  precisely  understfrad  wbat  was  the  course  puraued  toward  the  Sntnter 
by  the  conimaniler  of  Her  Majesty's. ship  Cadmus;  there  is  notliinf;  from  tliis  olBcer; 
and  GoTernor  Keate's  dispatcli  of  August  7  only  states  that  "Captain  Hillyer  has 
Terifled  the  character  of  the  Sumter  and  the  cooimissions  of  her  olHuers,  and  recog- 
nized her  as  a  man-of-war." 

Governor  Kente  apDcara  to  have  carefully  avoided  any  such  recognition  whatever. 
We  know  not  upou  wJiat  iustructioiia  either  of  tliese  nlBcers  may  have  acted  ;  but  an 
at  present  advised  wo  see  no  reason  to  disapprove  of  the  conduct  of  either.  The  Sum- 
ter oertainly  appears  not  to  he  a  privateer,  and  is  (we  presume)  a  vessel  of  war  com- 
missioned by  a  defacio  belli jjerent  government. 

Tour  lordship's  second  iiuestion  mnat,  in  our  opinion,  he  at  present  answered  in  the 
negative. 

AltlioQgh  it  is  competent  by  the  law  and  usajjes  of  nations  to  Her  Majesty,  in  eom- 
vitli  all  neutrals,  to  place  certain  restrictions  upou  the  access  of  the  ships  of  war 


-of  their  being  accompanied  hy  prizes  in  the  (printed]  Inatrnetions  of  June  1,  herewith ; 
atthepresont  time,  therefore,  erpressio  nniiis  est  exeluaio  alterlm ;  and  Her  Majesty's  . 
government  should  determine  upon  and  make  pnhlic  some  other  general  instructions 
on  the  point,  if  this  shoald  bo  considered  expedient  on  grounds  of  imperial  and  ioter- 
nationa]  policy ;  unless  or  nntil  this  be  done  the  ships  of  war  or  privateers  of  either 
party,  nnaccompanied  by  prizes,  shonid  not,  in  our  opinion,  be  requu'ed  to  leave  Brit- 
ish ports  hy  the  local  authorities.' 

This  opiuion  having  been  given  by  the  law  officers,  Earl  Bussell,  on 
receiving  tlie  letter  of  Mr.  Adams  of  the  4th  October,  replied  as  follows : 


islandi  .^ 

aid  and  encouragement  to  the  insar^ents  of  the  United  States. 

It  appears,  from  the  accounts  received  at  the  colonial  ofQce  and  at  the  admiralty,  that 
a  vessel  bearing  a  secession  flag  entered  the  port  of  Trinidad  on  the  30th  of.  July  last. 

Captain  Uillyer,  of  Her  M^esty's  ship  Cadmns,  having  sent  a  boat  to  ascertain  her 


The  law-ofBcers  of  the  Crown  have  reported  that  the  conduct  of  the  governor  was 
in  conformity  to  Her  ME^esty's  proclamation. 

No  mention  is  made  by  the  governor  of  his  hoisting  the  British  flog  on  the  govern- 
ment flag-staff;  and,  if  he  did  so,  it  was  probably  in  order  to  show  the  national  char- 
acter of  the  island,  and  not  in  acknowledgment  of  the  arcivalof  the  Sumter. 

There  does  not  appear,  therelbre,  any  reason  to  believe  tliat  Her  Majesty's  proclama- 
tion of  nentrality  has  been  violated  by  the  governor  of  Trinidad,  or  by  the  command- 
ingofhcer  of  Her  Majesty's  ship  Cadmus.' 

The  Government  of  the  United  States  iustrncted  Mr.  Adams  to  in- 
form Her  Majesty's  government  that "  the  President  deeply  regrets  that 
Tord  Bussell  is  unable  to  give  to  our  complaint  a  satisfactory  solution."^ 
"The  armament,  the  insurgent  fiag,  and  tlis  spurious  commission," says 
Mr.  Seward,  "  told  the  governor,  as  they  sufBeiently  prove  to  Her  Maj- 
esty's government,  that  the  Sumter  is  and  can  be  nothing  but  a  pirati- 
cal ressel."  Consequently  her  officers  and  crew  ought  not  to  be  received 
in  foreign  ports.  At  another  time  she  was  said  to  be  a  privateer,  and 
that  Great  Britain  ought  to  adopt  toward  her,  as  such,  the  rule  estab- 
lished by  some  European  governments  of  not  allowing  privateers  to 
stay  in  their  ports  longer  than  twenty-four  hours  at  a  time.  Such  was 
the  language  of  Mr.  Seward  to  Lord  Lyons,  as  appears  from  a  dispatch 
of  the  latter  to  Earl  Eussell  of  November  4, 1861.*    But  the  assumption 

'  British  Appendix,  toI.  ii,  p.  2. 

»  Ibid.,  p.  5. 

'  United  States  Documents,  vol.  ii,  p,  487. 

*  Ibid.,  p.  488.  ^-^  1 
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that  the  Samter  was  a  privateer  was  a  mistake.  She  was  a  coramis- 
gioned  sbip  of  war  of  the  Confederate  States. 

Now,  we  have  seen,  when  considering  how  far,  according  to  interna- 
tional law,  a  neutral  sovereign  is  bound  to  place  any  restraint  on  the 
stay  in  his  ports  of  belligerent  vessels,  or  on  the  supplies  they  are  al- 
lowed to  procure,  that  by  that  law  no  such  obligation  esists.  Indeed 
it  is  admitted  in  the  c^se  of  the  United  States'  that  there  were  "not 
any  precedents  which  settled  absolutely  the  quantity  of  coal  that  might 
be  furnished  to  a  belligerent  man-of-war  by  a  neutral,"  and  I  observe 
that  it  is  nowhere  asserted  by  the  United  States  that  tlte  law  of  nations 
imposes  any  snch  restraint.  There  is,  therefore,  an  end  to  the  claim  of 
the  United  States  in  respect  of  this,  vessel  having  been  permitted  to 
coal  at  Trinidad.  For,  I  need  hardly  say  that  the  Queen's  regulations 
of  January,  1863,  cannot  be  applied  expostfaeto  to  create  an  obligation 
which  did  not  previously  exist.  It  would  indeed  be  strange  if  regula- 
tions, more  stringent  than  the  rules  of  international  law,  framed  by  a 
neutral  sovereign  for  the  very  purpose  of  insuring  the  observance  of 
neutrality,  can  be  made  to  create  an  antecedent  liability  which  never 
would  have  existed  witliout  them.  Even  if  the  hospitality  afforded  to 
the  Sumter  at  Trinidad  should  be  deemed  too  great  with  reference  to 
the  rules  laid  down  in  the  regulations,  the  fact  that  it  occurred  some 
months  before  tliose  regulations  were  issued  deprives  it  of  all  impor- 
tance. 

It  is  true  that  in  this  case,  as  in  others,  the  Government  of  the  United 
States  insists  that  partiality,  inconsistent  with  neutrality,  was  exhibited 
toward  confederate  vessels  Ity  reason  that  these,  as  iu  the  present  in- 
stance, were  permitted  to  coal,  while  liberty  to  form  a  -depot  of  coal  at 
Bermuda  for  the  supply  of  their  ships  of  war  was  denied  to  the  United 
States.  No  cue  can  be  misled  by  such  a  contention.  I  Lave  already 
pointed  out  that  to  allow  one  belligerent  to  have  a  supply  always  stored 
up  and  ready,  and  to  leave  the  other  to  take  his  chance  of  the  public 
market,  are  things  essentially  different,  and  that,  far  from  the  refusal 
of  such  an  advantage  to  the  United  States  being  a  violation  of  neutral- 
ity, the  concession  of  it  would  have  been  so  in  the  opposite  direction. 
Moreover,  such  a  contention  involves  a  forgetfulneas  of  one  of  the  ele- 
mentary principles  of  international  law.  A  neutral  is  only  justified  in 
allowing  to  a  belligerent  vessel  the  use  of  his  ports  and  access  to  his 
shores  to  obtain  the  things  which  the  belligerent  may  lawfully  procure. 
He  has  no  right  to  allow  the  belligerent  the  use  of  his  territory  on  shore 
for  belligerent  puri»oses,  which  the  permission  to  form  a  depot  would 
necessarily  involve. 

There  is  one  other  material  faet  connected  with  this  vessel  to  which  I 
desire  to  draw  attention,  the  more  particularly  as  it  is  stated  in  the 
American  Case^  that  the  "excessive  supply  of  coal  {80  tons)  furnished 
to  the  Sumter  at  Trinidad  enabled  her  to  iuflicfe  the  subsequent  injuries 
on  the  commerce  of  the  United  States."  The  fact  to  which  I  refer  is, 
that  while  using  the  coals  furnished  at  Trinidad,  the  Sumter  did  not  cap- 
ture a  singleprize. 

From  the  list  of  captures  contained  in  the  fourth  volume  of  the  Amer- 
ican Documents,  and  from  the  two  lists  of  claims  successively  put  in  by 
the  United  States  Government,  it  appears  that  this  ship  captured  iu 
the  whole  eighteen  vessels,  of  which,  however,  one  was  recaptured,  and 
seven  were  afterward  released  by  the  Spanish  govermnent.  Those  cap- 
tured should  liellius  distributed  : 
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On  her  cruise  back  from  New  Orleans  to  Cienfuegos  the  Sumter  cap- 
tured eight  vessels ;  on  her  cruise  between  Cieufnegos  and  Curacoa, 
none ;  on  her  cruise  t^tween  Ouragoa  and  Trinidad,  two ;  between  Trin- 
idad and  Paramaribo  and  Maranhitm,  none;  between  Maranham  and 
Martinique,  one;  between  Martinique  and  Cadiz,  five;  between  Cadiz 
and  Gibraltar,  two.  It  thus  appears  that,  of  the  eighteen  vessels  taken 
by  the  Sumter,  eight  were  taken  before  the  vessel  ever  entered  a  neu- 
tral port  at  all ;  nine  Iwfore  she  arrived  at  Trinidad ;  that  after  leaving 
Trinidad  she  made  two  cruises  without  taking  a  siugle  vessel ;  and  that 
it  was  not  till  she  had  obtained  at  Maranham  the  supply  of  100  tons  of 
coal,  in  Addition  to  the  .150  she  already  had  on  boad,  that  she  again  be- 
came successful  in  making  a  prize.  Of  the  prizes  for  which  Great  Brit- 
ain is  now  asked  to  make  compensation,  two  were  taken  before  the  Sum- 
ter arrived  at  Trinidad,  and  the  rest  at  intervals  of  two,  three,  and  four 
months  from  the  time  she  left  a  British  port,  and  when  she  was  cruising 
by  means  of  coal  furnished  from  a  French  port.  The  tribunal  is  now  in  a 
position  to  judge  how  far  the  supply,  said  to  have  been  "excessive," 
furnished  at  Trinidad,  "  enabled  this  vessel  to  inflict  the  subsequent  in- 
juries sustained  by  the  commerce  of  the  United  States." 

It  is  impossible,  with  any  regard  to  equity  and  justice,  to  hold  Great 
Britain  liable  for  injuries  inflicted  by  the  Sumter  on  United  States  com- 
merce at  a  time  when  this  vessel  was  deriving  bo  beaeflt  from  coal  sup- 
plied to  her  from  a  British  port,  but  was  availing  herself  of  supplies  ob- 
tained from  other  countries. 

The  facts  connected  with  the  Sumter  during  her  stay  at  Gibraltar 
A.  ciihraimr.       may  be  briefly  stated. 

She  arrived  at  Gibraltar  on  the  18th  January,  1862,  in  need  of 
some  repair,  and  wholly  out  of  coal.  According  to  the  United  States 
consul,  she  had  but  two  days'  supply  in  her  bunkers.  The  merchants  at 
Gibraltar,  from  what  motive  is  immaterial,  refused  to  supply  her  with 
any.  The  pecnniary  resources  of  her  commander  ran  short.  Mauy  of 
the  crew  having  got  on  shore  refused  to  return,  and  when  force  was  at- 
tempted to  be  used  to  compel  them,  the  local  police  interfered  and  pro- 
tected the  men  against  violence.  Another  crew  could  not  be  got,  and, 
under  these  circumstances,  the  vessel  was  compelled  to  remain  in  the  port. 
Mr,  Sprague,-  the  United  States  consul,  had  fi'om  the  first  protested 
against  lier  being  allowed  to  enter  or  reniaiu  in  the  port,  but  received 
the  very  proper  answer  that  strict  neutrality  should  be  observed.  On 
the  21sb  of  January  he  telegraphed  Mr.  Adams,  "The  Sumter  is  still 
here,  evidently  awaiting  funds.  The  British  government  observes  strict 
neutrality  in  conformity  with  the  Queen's  proclamation."^  On  the  7th 
of  February  Mr.  Sprague  informs  Mr.  Seward  that  "  the  Sumter  still 
remained  in  port,  not  having  yet  received  a  pound  of  coal.'^^ 

The  helpless  condition  of  the  vesselfurther  appears  from  a  letter  &om 
Mr.  Sprague  to  Mr.  Adams  of  the  6th  February : 

Tlio  Sumter  remains  in  port.  She  took  in  yesterday  3,000  gnllons  of  water,  paid  for 
by  a  Mr.  E.  0.  Joyce,  of  this  city,  who  had  previoualy  provi&d  her  with  an  anchotand 
cbain.  To-day  her  commander  made  a  second  attempt  to  obtain  coal  from  tlie  coal 
mercbantfi  in  this  market,  tuid  I  am  informed  tlicy  have  declined  sapplyiug  liini  out  of 
deference  to  myself. 

Since  yesterday  there  are  some  ten  or  twelve  seamen  of  the  Sumter  on  shore,  and 
to-day  they  have  nearly  all  refused  to  return  to  tlieir  ship.  One  of  them,  in.  a  drutilteii 
state,  called  npon  me  this  day  for  protection.  As  the  officers  of  the  Sumter  have  at- 
tempted to  forcibly  ship  them  off  from  the  qnay,  I  to-day  called  npon  the  governor  of 
this  fortress  to  inform  him  of  the  oircnmstance ;  that  I  was  ready  to  take  under  my 
charge  any  of  these  seamen  who  might  wish  to  aviul  of  my  protection,  and  who  would 
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Since  my  interview  witJi  the  governor  I  hear  tbat  oi'ders  Lave  been  given  to  the  po- 
lice anthorities  iinl  to  permit  these  men  to  he  forcibly  taken  ou  Iniaul  ut'  the  Sumter  by 
her  officci^,  and  up  this  hour  (7  p.  ni.)  they  remain  oij  shoi'o,  mostly  in  a  sCate  ofiutiis- 
icatiou. 

All  these  circumstances  may  probably  retard  the  departure  of  the  Sumter  fi-oni  this 
port ;  etiU  1  sincerely  hope  that  a  Federal  cruiser  may  soon  appear  todo  away  with  any 
further  troulile  about  this  craft.  I  have  every  reason  to  believe  that  her  boilers  are 
defective,  and  tbat  she  is  very  badly  provided  with  powder  aud  other  iniinilious  of 

On  the  Ifltli  of  February  Captain  Semnies,  baviiig  it  seems  in  the 
meau  time  procured  funds,  finding  the  market  shut  agaiuat  hiin,att- 
dressed  a  pressing  letter  to  Oaptiiiu  Warden,  the  officer  of  tlie  dock-yard, 
t-o  be  allowed  to  purchase  coal  from  the  government  stores.    He  writes  : 

COSFEI)BRATE  STATUS  StE.VMER  SUMTEK, 

Baff  of  GiUaUoT,  Febraarg  10,  1862. 
Silt ;  I  have  the  honor  to  inform  you  that  I  have  made  every  effort  to  procnre  a  snp- 
ply  of  coal  without  success.    The  British  aud  other  inerchanta  of  Gibraltar,  inst!i;atej, 
1  learo,  by  the  United  States  consul,  have  entered  into  the  unneutral  combiuattun  of 
declining  to  furnish  the  Sumter  with  coal  on  any  terms.     Under  these  circumsta 
■■—it  that  the  government  of  Her  Majesty  will  find  no  difflcoUy  in  supplying  m 


t  letter  of  Earl  Russell  (January  31,  IS61)  it  ia  n< 
neutrality  for  a  belligerent  to  supply  himself  with  coal  in  a  British  port.  I u  other 
wordSj  the  article  has  been  prononuced,  like  provisions,  nnnoxious;  and  this  being  the 
case,  it  can  make  no  difference  whether  it  be  supplied  by  the  government  or  an  indi- 
vidual, (the  government  being  re-imbursed  the  expense,)  and  this  even  though  the 
market  was  open  to  me ;  much  more,  tlien,  may  the  government  supply  me  with  an 
innocent  article,  the  market  not  being  open  to  me.  Suppose  1  had  come  into  port  dea- 
titnte  of  ptovisioDS,  and  the  same  illegal  combination  had  shut  me  out  Stotn  the  mar- 
ket, would  the  British  government  permit  my  crew  to  starve  f  Or  suppose  I  had  been 
a  sail-ship  and  had  come  in  dismantled,  and  the  dock-yard  was  the  only  place  where  I 
could  be  refitted,  would  yon  have  denied  me  a  mast;  and  if  you  would  not  deny  me  a 
mast,  on  what  principle  .would  you  deny  me  coat,  both  articles  being  declared  by  your 
government  to  be  innocent!  The  true  criterion  is  not  whether  the, government  or  an 
individual  may  supply  the  article,  but  whether  the  article  itself  la  noxious  or  unuox- 
iouB.  Tlie  government  may  not  supply  mo  with  powder,  why!  MotbeoauBB  I  may  have 
recotirse  to  the  market,  but  because  the  article  is  noxious.  A  case  in  point  occurred 
when  I  was  in  Cadiz  recently.  My  ship  was  admitted  into  a  government  dock,  and 
there  repaired,  and  why  I  Hvst,  because  the  repairs  wore  innocent,  and  secondly  be- 
canso  there  were  no  private  docks  in  Caxliz. 

So  here  the  article  is  innocent,  and  there  is  none  in  the  market,  (acccHsible  to  me :) 
why  may  not  the  government  supply  me  i  ' 

In  conclusion,  I  respectfully  request  (hat  yon  will  supply  me  with  IfiO  teas  of  coal, 
for  which  1  will  pay  the  cash,  or,  if  you  prefer  it,  I  will  <leposit  the  money  with  an 
agent,  who  can  have  no  difScnlty,  I  suppose,  in  purchasing  the  same  amount  of  the  ma- 
terial from  some  one  of  the  hulks  and  returning  it  to  Her  MnJestj'a  dock-yard. ' 

Here  was  an  occasion  where  an  "habitually  insincere  neutrality" 
might  have  found  grounds  for  mabing  an  exueplion  to  rules  however 
strict.  The  only  answer,  however,  which  Ca  plain  Beinmes  received  was, 
that  "Captain  Warden's  instructions  prohibit  him  from  supplying  the 
foreign  men-of-war  of  any  nation  with  coal,  either  by  purchase  or  otlier- 
wise,  from  the  government  depot,  so  longaatiiere  is  any  in  tlie  market."' 

On  the  12th.  of  February  the  United  States  war-ship  the  Tuscivrora  ar- 
rived off  Algeciras,  and  was  soon  followed  by  the  Kearsarge,  and  later  by 
the  Ino,  and  these  vessels  tliencefoitb  lay  in  wait  to  intercept  the  Sumter 
if  she  attempted  to  leave  the  bay.  In  the  mean  time  her  condition  re- 
mained as  helpless  as  before.  On  the  18th  Mr.  Sprague  writes  to  Mr. 
Adams:   "The  Sumter  still  remains  in  port.    The  coal  companies  in 
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tins  market  still  persist  in  refuRitig  to  sell  her  coal,  notwithstanding  that 
$12  per  ton  is  ottfered  for  it^,  which  is  50  percent,  over  the  market  price."' 

Whether  by  reason  of  not  being  able  to  procure  coal,  or  trom  fear  of 
being  cap tnred  by  the  United  States  ships  which  were  waiting  to  inter- 
cept her,  or  both,  tlie  Sumter  remained  at  Gibraltar  till  Beeember, 
when  it  was  proposed  to  sell  her.  Having  heard  of  the  intended  sale, 
the  United  States  minister  at  Madrid  desired  Mr.  Sprague  to  protest 
against  it. 

Captain  Pickering,  the  conimamler  of  the  Kearsarge,  though  consider- 
ing the  vessel "  as  of  little  value,"  yet  thinking  that  she  was  offere<i  for  sale 
probably  only  in  order  to  establish  a  precedent,  and  because,  in  his 
opinion,  "the  sale  of  the  so-called  confederate  war-vessels  in  British 
l>ort8  was  an  act  as  unfriendly  and  hostile  to  the  United  States  Govern- 
ment as  the  purchase  of  war-vessels  in  tlieir  ports  by  the  same  party," 
advised  a  similar  c^urse.^ 

Mr.  Adams  took  a  wiser  and  more  liberal  view.  On  the  2ith  of  De- 
cember he  writes  thus  to  Mr.  Seward: 

I  bavB  the  honor  to  transmit  copies  of  a  series  of  cotiiiuiiiii cations  received  from  Mr. 
H.  J.  Sprague,  the  consnl  at  Gibraltar,  respectiog  the  movementB  made  at  tliat  port  to 
sell  tl)«  steamer  Sumter.  As  he  desired  mf  advice,  Igaveit  to  hiia  ia  tlie  letter,  a  copy 
of  nhich  goes  with  the  papers.  The  qiiestiou  of  the  right  to  sell  the  property  of  a 
belligerent  to  a  neatralin  a  nenlnil  i>ort  is  not  withont  its  dlfficnlties,  and  I  find  tlie 
authorities  differ  materjuUy  about  it.  My  own  leaning  is  rather  to  a.  liberal  constrnc- 
tion,  especially  as  iu  this  case  it  relieve  ns  from  a  bnrdensome  process  of  vigilance. 
Besides  which,  I  find  that  the  Government  bought  a  war-vessel  of  the  Greeks  while 
engaged,  in  ISX,  in  their  wai  with  the  Turlis.^ 

The  protest  of  Mr.  Sprague  was  founded  on  two  grounds :  First,  that 
the  Sumter  was  a  United  States  vessel  which  bad  been  uiade  prize  by 
the  confederates ;  secondly,  that  the  sale  was  made  in  order  to  avoid 
capture  by  the  vessels  of  the  United  States  iNavy.^  The  local  govern- 
inent  refused  to  interfere  to  prevent  the  sale,  but  gave  official  publicity 
to  the  protest  of  the  American  consnl.'  The  sale  took  place,  and  the 
vessel  was  sold  for  $19,500.*  Th«  purchaser  was  a  Mr.  Klingender,  said 
to  have  been  connected  with  the  house  of  Fraser,  Trenholm  &  Co.  of 
Liverpool.  It  is  probable  that  the  purchase  was  in  reality  made  on  be- 
half of  the  latter.  It  was  no  doubt  believed  at  the  time  that  the  sale 
was  fictitious,  and  that  the  vessel  was  intended  still  to  remain  the  prop- 
erty of  the  confederates,  and  to  l>e  employed  iu  her  former  service, 
(whence  the  objection  to  the  sale,)  more  especially  when  the  vessel,  tak- 
ing advantage  of  a  very  high  wind,  slipped  away  at  night  and  escaped 
the  vigilance  of  the  hostile  cruisers,  who  had  instructions  from  Mr. 
Adams  to  seize  her,  notwithstanding  the  sale,  if  she  quitted  the  port 
and  was  cauglit  on  the  high  seas.  Had  the  sale  been  to  an  nnohjec- 
lionable  purchaser,  Mr.  Adams  was  prepared  to  acquiesce  in  it.  Ou  the 
17th  of  December,  three  days  before  the  sale,  he  writes  to  Mr.  Sprague : 

You  will,  first  of  all,  confine  yonrself  to  tUp  simple  dnty  of  watcliing  all  the  pio- 
ceeilings.  '  In  case  of  any  attempt  at  a  merely  fraudulent  transfer  for  the  anke  of  es- 
caping harmless  fi'om  onr  cruisers  and  resuming  her  former  career,  you  will  call  their 
attention  to  the  fact,  deny  the  validity  of  any  sneh  proceediuE,  and  involia  tlieir  in- 
terference. Sbonld  it  appear  to  jo«,  on  the  other  hand,  that  the  purchasing  parties 
are  foreigners  acting  in  good  faith  for  the  conversion  of  the  vessel  to  some  legitimate 
and  peaeefnl  trade,  I  see  no  better  way  of  gettinR  rid  of  a  bnrdeiiHome  labor  of  vjgi. 
laooe  upon  a  propertj-  of  little  value  than  to  acquiesce  in  it.    On  the  other  lumd, 

'  United  States  Documents,  vol.  ii,  p.  505. 
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Bhoulil  yon  have  reasou  to  snspeot  a  spiiriona  tcausactioii  for  tlie  sole  purpose  of  estri 
eating  the  vessel  from  its  present  position  in  order  to  replace  it  Lu  a  more  erteotiye  at- 
titude of  liostility  to  the  United  Stales,  you  will  do  well  to  remonstrate  with  the  local 
authorities,  and  to  aend  a  copy  of  yonr  lemonstcauoe,  together  with  The  evidence  on 
which  you  rest  it,  to  this  legation,' 

The  vessel  arrived  at  Liverpool  on  tlie  13th  of  February,  1863.  There 
she  underweiit  reiiairs;  all  fittings  for  warlike  purposes  were  removed, 
and  slie  was  reduced  to  liie  condition  of  a  freight-carrying  merchant- 
vessel.^  But  Mr.  Dudley  maintained  to  the  last  the  belief  that  she  was 
again  intended  to  be  employed  on  her  former  8ervi(;e.  The  consequence 
was,  that  vigorous  remonstrances  were  addressed  by  Mr.  Adams  to  Her 
Majesty's  government  for  having  permitted  the  sale  of  the  vessel,  ou 
the  double  ground  that  the  transfer  was  fictitious,  and  that  the  sale  of  a 
belligerent  ship  in  a  neutral  port,  effected  to  avoid  capture,  is,  by  the 
law  of  nations,  unlawful.^ 

Three  complaints  are  put  forward  with  reference  to  the  foregoing 
facts:  (1.)  That  the  vessel  ought  to  have  been  compelled  to  leave  the 
port  in  conformity  with  the  regulations  of  January,  1862,  as'  soon  as  those 
regulations  came  into  operation,  namely,  on  the  ITtU  of  February.  {%) 
That  the  authorities  ought  not  to  have  permitted  the  sale  to  take  place, 
more  especially  as  ifc  was  fictitious.  (3.)  That  when,  after  the  sale,  the 
vessel  entered  the  port  of  Liverpool  she  ought  to  have  been  treated  as  a 
confederate  ship  of  war,  and  as  such  compelled  to  leave  the  port  under 
the  regulations  of  January,  1862.^ 

The  first  of  these  heads  of  complaint  is  brought  forward  for  the  first 
time  in  the  case  of  the  United  States.  It  never  occurred  to  the  zeal  either 
of  Mr.  Sprague  or  Mr.  Adams  to  insist  on  the  Sumter  being  driven  out 
of  the  harbor  into  the  very  jaws  of  her  enemies.  It  is  now  insisted  on  as 
a  flagrant  violation  of  neutrality. 

As  regards  this  head  of  complaint  it  is  plain  that  the  only  way  in 
which  the  United  States  could  be  prejudiced  by  the  Sumter  remaining 
in  the  port  is  that,  if  comi>elled  to  leave,  she  would  inevitably  have  been 
captured  by  the  Federal  ships  which  were  waiting  to  seize  her.  But 
for  this,  the  longer  she  remained  idle  at  Gibraltar,  iucapaeitsited  by 
want  of  coal  and  want  of  funds,  the  better ;  while  there,  she  could  do  no 
damage  to  the  commerce  of  the  United  Stjvtes.  From  tlie  hour  she  en- 
tered the  harbor  of  Gibraltiir  all  complaint  of  prizes  taken  or  destroyed 
necessarily  ceases.  All  that  the  United  States  could  have  gained  by 
the  Sumter  being  forced  to  leave  Gibraltar,  and  being  taken  by  their 
war-vessels,  would  have  been  the  few  thousand  ponn<&  which  this  old 
steamer  would  have  sold  for ;  to  which,  however,  should  perhaps  be 
added,  that  the  employment  of  ships  to  watch  her  would  have  ceased  to 
be  necessary. 

But  was  the  government  under  any  obligation  to  compel  the  ship  to 
leave  on  the  expiration  of  the  twenty-four  hotirs?  The  answer  is  that 
the  regulations  of  January  31, 18S3,  did  not  apply  to,  but  ou  the  con- 
trary excluded,  the  Sumter,  which  entered  the  harbor  on  the  18th  of 
January,  1862,  the  regulations  applying  in  terms  only  to  such  vessels 
as  should  enter  ports  of  Her  Majesty,  "  after  the  time  when  the  order 
shontd  be  first  notified  and  put  in  force,"in  the  particular  place ;  which, 
in  this  instance,  was  not  till  the  1st  of  February,  Even  had  this  been 
(Hherwise  it  would  have  been  impossible  with  any  pretense  of  justice  to 
apply,  ex  post  facto,  to  a  vessel  which  had  entered  the  port,  when  no 

'  United  Statea  Documents,  vol.  ii,  p.  514. 

°  British  Appendix,  vol.  ii,  p.  64. 
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sueli  regulations  existed,  a  rule  whicii  must  inevitably  Imvc  liad  the 
effect  of  (leliveriiig  her  into  the  hands  of  her  enemies. 

Again,  even,  if  the  third  article  of  the  regulations  had  beeu  appli  cable 
to  the  Snmter,  the  fact  that  the  necessary  ettect  of  forcing  her  to  leave 
the  harbor  would  have  been  to  give  her  up  to  hostile  vessels,  waiting 
just  outside  to  seize  her,  would  have  afforded,  I  tliiuk,  a  sufficient  ground 
for  suspending  the  regulation,  and  extending  the  time  beyond  the 
twenty-four  hours,  under  the  discretionary  power  which  admits  of  such 
extension  in  cases  of  necessity.  No  governor,  as  it  seems  to  me,  is 
bound  to  force  a  vessel  to  quit  a  port  in  which  she  is  in  safety,  when 
the  necessary  effect  of  doing  so  must  be  to  throw  her  into  the  hands  of 
a  more  powerful  enemy  who  is  waiting  for  her  outside.  It  is  admitted 
that  by  the  law  of  nations  a  vessel  taking  refuge,  when  pursued  by  an 
enemy,  in  a  neutral  port,  cannot  be  pursued.  She  is  protected  by  reason 
of  the  inviolability  of  the  neutral  territory  and  its  waters,  and  by  the 
right  of  asylum  which  the  neutral  concedes  to  her. 

But  of  what  avail  would  this  be,  if  the  neutral  were  bound,  at  the 
expiration  of  twenty-four  hours,  to  say,  "  Ton  must  quit  my  port.  I  am 
aware  that  your  enemy  is  waiting  outside  to  seize  you,  but  your  time  is 
up  and  you  must  go.  If,  indeed,  your  enemy  were  inside  the  port,  I 
could  give  you  twenty-four  hoOrs  start  of  him,  which  would  probably 
enable  you  to  escape ;  but  he  is  just  outside  the  port  instead  of  within 
it,  and  I  must  therefore  leave  you  to  your  fiite."  I  cannot  think  that 
any  governor  would  be  bound  to  drive  a  vessel  out  of  a  port  where  she 
is  iu  safety,  when  the  necessary  consequence  must  be  her  capture  or 
destruction,  any  more  than  he  would  be  bound  to  do  so  if  the  conse- 
(jHenee  would  be  her  exposure  to  a  hurricane.  Tlie  regulation  never 
was  intended  to  apply  to  such  a  case. 

Furthermore,  I  cannot  help  thinking  that  giving  an  equitable  con- 
struction to  the  third  article  of  the  Queen's  regulations,  the  inability  to 
procure  a  supply  of  coal,  also  brought  the  vessel  within  the  exceptions 
contained  in  it,  although  coals  are  not  specifically  mentioned. 

The  Snmter,  indeed,  had  her  sails  and  could  have  put  to  sea ;  but  it 
is  obvious  that  a  steamer  without  coal,  in  the  face  of  powerful  steam- 
ships, would  have  but  a  poor  chance.  Thus  crippled,  her  power  of 
navigation  on  the  ocean  or  of  escape  from  enemies  being  seriously  im- 
paired, she  wonld  be  tlie  crippled  duck  in  the  comparison  of  M.  Drouyn 
de  Lhuys.  Supposing  a  sailing-vessel  dismasted,  iu  a  port  at  which  no 
mast  suitable  to  her  size  could  be  jirocnred,  the  local  authority  would 
certainly  not  be  bound  to  compel  ber  to  leave ;  the  case  would  be  within 
the  exception ;  but  what  masts  and  sails  are  to  the  sailing-vessel,  coal, 
in  addition  to  her  machinery,  ia  to  the  steamer. 

If,  as  I  have  shown,  the  Queen's  regulations  di<l  not  apply  to  the 
Sumter,  A  fortiori  in  the  exercise  of  his  discretion  the  governor  ought 
not  to  have  compelled  her  to  leave  under  the  circumstances  stated. 

In  answer  to  the  remonstrances  of  Mr.  Adams  as  to  the  sale  of  the  vessel 
having  been  allowed  to  take  place,  Her  Majesty's  g'oveninient,  under 
the  advice  of  its  law-offlcers,  took  this  position.  The  sale  of  a  bel- 
ligerent ship  in  a  neutral  port  to  avoid  capture  has  in  it  nothing  un- 
lawful. It  may  possibly  be  invalid  against  the  other  belligerent,  into 
whose  hands,  but  for  such  sale,  the  vessel  would  have  fallen ;  but  it  is 
good  against  the  rest  of  the  world.  The  vessel  may  be  subject  t<.  cap- 
ture, wlien  again  at  sea,  by  a  ship  of  the  belligerent,  and  the  new  t>\vner 
must  abide  by  the  decision  of  a  prize  court  of  tlie  belligerent  as  lo  the 
validity  of  his  i>urehase:  he  cannot  claim  protection  irom  his  own  gov- 
ernment iif  respect  of  the  seizure.    But  the  government  of  tlie,.iteutral  i 
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port  eaiiiiot  interfere  to  prevent  tlic  sale,  nor  can  it  prevent  the  pur- 
tliasei"  from  dealing  with  the  vessel  as  lie  pleases.  It  is  under  no  oltli- 
((iitioii  to  do  so;  and,  wliat  is  still  more  to  the  purpose,  it  lias  no  power 
to  do  so. 

It  was,  therefore,  impossible  that  the  Biitisli  antUonties  conid,  con- 
sistently with  the  law,  interfere  with  the  sale  or  movements  of  this 
vessel. 

Tbey  had  no  power  to  try  the  qnestion  whether  the  sale  was  i-eal  or 
flctitions ;  even  if  the  transfer  had  been  piaiidy  tietitions,  they  had  no 
power  to  prevent  the  vessel  leaving  the  port  as  freely  as  she  had 
entered  it. 

This  position  appears  to  me  impregnable.  I  will  only  add  that  I  do 
not  find  anywhere  pointed  ont  by  what  power,  whether  derived  from 
statute  or  common  law,  the  British  authorities  conld  have  seized  or 
interfered  with  this  vessel  after  her  sale. 

Even  if  the  British  government  conld  be  held  to  have  iucnrred  any 
liability  in  respect  of  the  Sumter  having  been  suffered  to  leave  Gib- 
raltar, as  she  never  again  appeared  on  the  seas  as  a  vessel  of  war,  or 
did  injury  to  an  American  ship,  no  claim  to  damages  can  arise  in  re- 
spect of  her  being  permitted  to  leave,  beyond,  possibly,  the  inconsider- 
able sum  which  may  have  been  her  vaRie, 

The  position  at  first  taken  by  M.  Staemptii  that,  by  analogy  to  the 
case  of  a  military  force  taldng  refuge  in  a  neutral  country,  iii  which 
case  an  established  rule  of  international  law  requires  that  such  force 
should  submit  to  being  disarmed  and  disbanded,  a  ship  of  war  taking 
refuge  in  a  neutral  port  must  in  like  manner  be  disarmed  and  dismantled 
is,  as  1  have  shown  elsewhere,  wholly  untenable,  the  distinction  between 
military  and  naval  forces  iu  this  respect  being  universally  admitted.  I 
am  glad  to  find  the  honorable  gentleman  no  longer  insists  on  it. 

After  the  arrival  of  the  ship  at  Livei-pool,  Mt.  Adams  addressing  Earl 

MinB..«i  Knssell  insisted  on  her  being  still  considered  as  a  confed- 
erate vessel  of  war,  and  therefore  within  the  Queen's  regu- 
lations relating  to  the  stay  of  ships  of  war  in  Biitish  ports.' 

Earl  Kussell  gave  the  proper  answer : 

I  liave  the  linnor  to  inform  yontliat  Her  Majesty's  goveiiimuiit  haveliiid  iiniler  their 
cousidernliOTi,  in  oommunicatioD  withtlio  pToper  law-arlviaers  of  the  Cronu,  your  letter 
of  tlie  I8th  ultimo,  statiog  that  you  bad  received  infonuation  of  tlio  arnvnl  of  tile 
steamer  Sumter  at  Liverpool,  and  eallius  luy  attention  to  tlie  bearing  on  tbia  ease  of 
Her  Mnjestj's  pioolaination,  limiting  tUe  stay  witliin  British  ports  of  vessels  of  war 
belonj^ing  to  either  of  tbu  belligerent  partleii. 

I  have  now  to  inform  yon  that  Her  M.ijesty's  governraont,  in  tbe  present  state  of 
their  information  on  the  snl'Ject,  are  nnable  to  BKsnme,  as  yon  appear  to  fo,  that  the 
ship  lately  eallod  Ihe  Satnter  has  not  been  legally  and 'lKina^d«  sold  to  aBritmh  owner 
for  coiuvnercial  and  peacefnl  pnrpoBes ;  and  unleas  it  weve  estublislied  that  llie  sale  was 
merely  fictitious.  Her  Mnjesdy's  proclamatioo,  to  wliicL  you  refer,  cannot  be  deemed 
applicable  to  that  vessel  in  the  port  of  Liverpool.- 

To  this  might  have  been  added  that  she  was  no  longer  a  vessel  of 
war. 

Even  if  this  view  were  erroneous,  the  Sumter,  never  having  done  fur- 
ther mischief  to  United  States  vessels,  no  claim  to  damagescan  possibly 
arise  in  respect  of  her  having  been  allowed  to  remain  at  Liverpool. 

This  being  so,  it  may  be  scarcely  worth  while  to  say  more  about  her. 
But  as  this  pitiful  claim  is  made  the  occasion  of  studied  insult  to  Great 
Britain,  on  the  score  of  her  "  habitually  insincere  neutrality,"  it  is  right 
t<i  observe  that  as  soon  as  this  vessel  was  known  to  be  at  Liverpool,  she 
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became  tlie  object  of  wiitclifiil  attention  on  the  i)art  of  Her  ■  Majesty's 
govei'uineut. 

On  the  4tli  of  April  Earl  Kiissell  writes  to  Mr.  Adams  as  follows: 

My  attention  having  beeu  drawn  to  a  i»aragrapVi  whicli  appeared  in  tlie  Daily  News 
of  the  17tU  iiltinin,  in  which,  under  the  heading  of  "  tJonfederate  War-Vessels,"  is  iu- 
eluflud  tlie  Samter;  now  called  the  Gibraltar,  as  having  heen  thoronghly  repaired  at 
Birkeiihoad,  and  hcing  ready  fi>r  sea,  I  deemed  it  advisahle  at  oaoe  to  request  tho 
profier  antliurities  ti>  cause  particnlar  attention  to  he  paid  to  this  vcBsel. 

I  have  now  the  honor  to  acquaint  yon  that  it  appears  from  a  report  which  has  heen 
received  from  the  oullector  of  customs  at  Liverpool,  and  which  lias  heen  commuDi- 
.cated  to  me  by  the  lords  lujmmiasiooers  of  Her  Majesty's  treasury,  that,  since  the  ar- 
rival of  the  Snmter  at  Liverpool  on  t|je  13th  of  February  last,  she  has  heen  carefully 
watched  hy  the  custom-house  ofiBcers,  and  that,  althongh  the  vessel  has  received  some 
repairs,  nothing  has  taken  place  regarding  her  of  a  anspicious  character. 

The  Snmter  appears  to  be  laid  np  in  the  upper  part  of  the  great  float,  at  Birkeu- 
hoa^l,  and  there  seems  to  he  no  sign  of  her  heiug  at  pi'esent  inteuded  for  sea. 

I  have  the  honor  to  add  that  the  authorities  at  Liverpool  are  instructed  to  continue 
to  observe  this  vessel,  and  to  report  withont  delay  any  circumstances  of  an  unnsual 
character  which  may  happen  to  take  place  with  regard  to  her.' 

To  which  Mr.  Adams  replies : 

I  have  had  the  honor  to  receive  your  note  of  tlio  4th  instant,  iu  reference  to  a  para 
grapli  which  appeared  in  the  Daily  News  of  the  17th  nl ti mo,  respee ting  tlie  immediate 
preparation  of  the  Sumter  for  departure  from  the  port  of  Liverpool.  I  must  confess 
that  the  information  received  by  me  from  Liverpool,  from  wholly  independent  sonrces, 
had  led  me  to  helieve  the  newspaper  statement  to  be  tmo.  Itis,hftwever,  withvery  great 
satiafaelion  I  receive  the  contradiction  of  it  from  your  loi'dship,  as  well  hs  the  assur- 
anoe  that  the  niovements  of  that  vessel  are  under  the  observation  of  Her  Slajestj's 
government.  I  am  the  more  ]e<l  to  indulge  this  that  the  notice  appears  to  have  heen 
spnutnneonsly  fnrnished  to  me  with  a  degree  of  conrlesy  which  I'sjionld  be  wanting 
in  my  duty  if  I  were  to  fail  properly  to  appreciate.* 

A  month  or  six  weeks  later,  all  her  war  flttiugs  were  removed;  find 
the  vessel,  having  been  adapted  for  rnnaing  cargo,  it  was  proposed  to 
load  some  heavy  ordnance  on  bo:irdof  her,  theintentioii  being  no  doubt 
to  run  the  blockade  and  convey  tlie  guns,  which  appear  to  have  heen 
intended  for  purposes  of  fortiflcation,  to  one  of  the  southern  ports.  The 
authorities  immediately  interfered,  nor  would  they  allow  the  ship  to  sail 
with  the  guns  till  thoroaghly  satisfied  that  they  were  incapable  of  being 
used  on  board,  and  were  to  be  carried  only  as  cargo. 

Ou  the  let  of  July,  Mr.  Dudley,  for  once  giving  credit  to  the  authori- 
ties for  a  desire  to  do  their  duty,  writes: 

The  steamer  Sumter  is  still  in  port.  She  has  taken  on  the  two  large  guns  referred 
to  in  previous  dispatches.  The  collector  refuses  to  clear  the  vessel  until  they  are  re- 
moved and  threatens  to  seize  her  if  she  sails  without  her  clearance.  Either  the  gov- 
ernment or  owners  will  have  to  give  way.  This  looks  as  if  the  authorities  were  in 
earnest ;  at  least,  so  fur  as  this  vessel  is  concerned.^ 

On  further  inquiry  all  doubt  as  to  the  guns  being  cargo  was  removed, 
and  the  vessel  was  allowed  to  clear  with  them  on  hoard. 

The  confident  expectations  at  first  entertained  by  Mr,  Dudley  of  her 
being  destined  for  further  use  as  a  vessel  of  war  proved  unfounded. 

She  assumed  the  humbler  character  of  a  blockade-runner,  and  is  sup- 
posed to  have  been  lost  in  attempting  to  get  into  Charleston. 

It  is  impossible  to  say  that  any  responsibility  attaches  to  Groat 
Britain  in  respect  of  this  vessel. 

THE  KASHVILLE. 
Tlie  facts  relating  to  the  Nasliyille  are  very  similar  to  the  earlier  part 
of  the  history  of  the  Sumter.  -n,^  N.^h,Lii8. 
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She  is  stilted,  iu  the  case  of  the  United  States,  to  have  been 
a  large  paddle-wheel  steamer,  formerly  eugaged  on  the  New  York 
and  Obarleston  line;  to  have  beeu  lighteued  to  dimiDish  her  draught; 
to  have  beeu  armed  with  two  gtins,  and  to  have  been  commanded  by  an 
officer  who  had  been  iu  the  Navy  of  the  Uniteil  States.  She  ran  out 
from  Charleston  on  the  night  of  the  2Gtli  of  October,  1861,  and  arrived 
at  the  port  of  St.  George,  Bermuda,  on  the  30th.  She  was  then  short 
of  coal,  having,  no  doubt,  taken  only  a  sufficient  supply  to  bring  her  to 
Bermuda,  the  object  being  to  lighten  her  draught  as  much  aa  possible, 
ia  order  to  facilitate  her  getting  over  the  bar  at  Charleston.  In  a  dis- 
patch to  the  I)ute  of  Newcastle,  of  the'-2d  of  November,  Governor  Ord 
writes : 

I  have  tliB  lienor  to  acqiwint  yonv  excellency  that  these  islauils  were  visitecl,oii  the 
30tli  ultimo,  by  the  Coufeilerate  StAteii  paddle-wheel  steamer  Nashville,  coiaraaiideil 
by  Lieutenant  Peagram,  and  having  ou  board  Li  eiit-eti  ant-Colon  el  Peyton,  of  the  Con- 
lederate  States  avtuy,  Baid  to  be  a  minister  from  those  St-ates  to  tlie  uourt  of  8pa1u, 
\Tith  numerous  other  ofBcere  and  persona  apparently  oonneoted  ivith  tbe  ship.  The 
Tessel  anchored  otf  the  dock-yard ;  and  Lientenat  Peagram  and  Colonel  Peyton  at  once 
called  npuu  Captain  Hntton,  R,  N.,  the  superintendent,  and  requested  him  to  Bupply 
their  vessel  with  600  tons  of  coal,  it  being  their  wish  to  proceed  t-o  sea  as  early  as 
poasihle. 

This  request  Captain  Hntton  declared  himself  uuable  to  comply  with, 
and  the  governor,  oii  being  ai)plied  to,  having  repeated  the  refusal. 
Lieutenant  Peagram  supplied  himself  from,  private  sources. 
The  governor  farther  states : 

The  object  of  the  Nashville's  visit  has  not  been  distinctly  stated;  hut  there  can  be 
no  doubt  that  she  ii  bound  to  England,  and  that  she  has  on  board  persons  who  will 
endeavor  to  excite  ah  interest  in  the  favoi-  of  the  Coufederate  States  at  some  of  the 
Earopeaii  conrta,  and  probably  to  obtain  supplies  of  material  aud  stores  for  the  sup- 
port of  their  cause. 

It  liad  been  reported  that  the  Nashville  left  Charle-itou  on  the  12th  ultimo,  with  os- 
Senatora  Slidull  and  Mason,  as  representatives  from  the  Confederate  States  to  the  gov- 
ernmentsof  France  and  England;  that  she  had  $2,000,000  on  board  for  the  purchase  of 
material,  and  was  intended  to  coal  at  Bermuda.  This  report  no  donbt  led  to  the  call- 
ing in  here,  on  the  2Dth  nltimo,  of  the  United  States  steam-vessel  Connecticnt,  which 
left  here  immediately  after,  and  proceeded  apparently  to  cruise  south. 

It  appears  from  the  report  of  the  Nashville  ofHcora  that  these  es-Senators  really  did 
break  the  blockade  about  the  time  named,  but  in  a  smaller  vessel,  and  that  they 
reached  Havana  on  their  way  to  England.  The  United  States  steam-vessels  being 
thus  put  upon  a  wtong  scent,  the  Nashville  ran  the  blockade  the  night  of  the  36l:li, 
probably  with  the  remainder  of  the  Confederate  States  representatives  and  the  specie, 
and  got  to  Bermuda  in  safety,  from  whiuh  she  has  ev^y  chance  of  reaching  Englnnd 
unmolested  by  the  United  States  vessels  of  war. 

I  trnst  my  proceedings  ou  this  ocoasion  wiU  meet  your  Grace's  approval.' 
It  is  stated  in  the  ease  of  the  United  States,  that  "  the  Nashville 
took  on  board  at  Bermuda,  by  the  i>ermission  of  the  governor,  COO 
tons  of  coal,  and  that  this  act  was  approved  by  Her  Majesty's  principal 
secretary  of  st-ate  for  the  colonies.  This  approval  seems  to  have  been 
elicited  by  the  complaints  which  had  beeu  made  to  the  governor  by  the 
consnl  of  the  United  States  at  that  port.  It  may  also  be  that  Her 
Majesty's  government  preferred  to  have  the  question  settled,  before  it 
could  be  made  the  subject  of  diplomatic  representation  on  the  part  of 
the  United  States." 

This  statement  requires  correction.  In  the  first  place,  no  permissiou 
was  given  by  the  governor.  At  that  time  none  was  required.  No  reg- 
ulations having  then  been  issued  as  to  the  stay  of  vessels  in  British 
ports,  or  t!ie  supply  of  coal  to  be  allowed  to  them,  it  was  free  to  a  ves- 
sel of  war  to  purchase  as  much  coal  as  she  reijuired. 

lu  the  second  place  the  quantity  was,  ia  fact,  not  600  tons,  but,  as 
appears  from  a  dispatch  from  Governor  I^^froy  to  the  Earl  of  Kimber- 
ley,  either  4424  or  472i  tons,  according  as  the  report  of  an  officer  of  the 
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port,  who  took  dowu  the  amount,  or  the  memory  of  the  party  who  sup- 
plied the  coal,  may  happen  to  "be  correct.' 

This  fact  app'earing  la  the  evidence  furnished  hy  Her  Majesty's  Gov- 
emmeutj  it  in  now  said  by  the  United  States  Government  to  "matter 
little  which  la  the  true  account;™  yet  we  have  seen  150  tons  treated  as  a 
considerable  amount ;  and  while  on  this  subject  I  cannot  help  observ- 
ing that  although  it  is  true  that  Governor  Ord,  in  writing  to  the  Duke 
of  Sewcastle^  says,  with  reference  to  the  atnount  of  coal  taken  by  the 
Nashville,  he  "has  been  informed  they  have  taken  in  about  600  tons," 
the  Unitetl  States  consul,  Mr-Wells,  who  no  doabt  kept  a  sharp  eye  on 
what  was  doing,  and  was  more  likely  to  be  well  informed  about  it, 
states,  in  a  letter  to  Mr.  Seward  of  the  8th  of  November,  "  the  Nash- 
ville took  in  abo,at  500  tons  of  coal."^  Why  should  the  larger  figure  at 
once  b(3  assumed  to  be  the  right  one,  without  any  reference  to  the  state- 
ment of  Mr.  Wells ! 

When  it  is.stated  that  the  approval  of  the  colonial  secretary  of  what 
has  been  done  "seems  to  have  been  elicited  by  the  complaints  whtch 
bad  been  made  to  the  governor  by  the  United  States  consul,"  I  am  struck 
by  the  fact  that  there  is  a  total  absence  of  all  such  complaint.  Beyond 
an  application  made  by  the  consul  to  the  governor,  on  hearing  of  the 
ship's  arrival,  soliciting  that  an  order  may  be  given  that  no  supplies 
shall  be  granted  to  the  vessel,  no  remonstrance  or  complaint  of  any  kind 
is  made  by  Mr.  Wells.* 

When  it  is  insinuated  that  "  Her  Majesty's  government  preferred  to 
Lave  the  matter  settled  before  it  could  be  made  the  subject  of  diplo- 
matic correspondence,"  two  things  should  be  added:  tLe  first,  that  the 
supplies  furnished  to  the  Nashville  at  Bermuda  never  did  become  the 
subject  of  diplomatic  correspondence,  no  complaint  having  ever  been 
addressed  to  Her  Majesty's  government,  either  as  to  the  fact  of  coal 
having  been  supplied  to  the  Nashville,  or  as  to  the  quantity  furnished  to 
her.  The  subject  is  brought  forward  as  a  matter  of  complaint,  for  the 
first  time,  in  the  proceedings  before  this  tribunal.  Further,  it  should  be 
stated  that  the  approval  of  the  secretary  of  state  was  elicited  by  the  re- 
quest of  Governor  Ord  himself,  who  asked  to  be  informed  if  he  bad  acted 
rightly  in  allowing  the  vessel  to  coal.  It  is  distressing  to  have  so  fre- 
quently to  advert  to  inaccuracies  of  this  kind. 

The  approval  of  the  secretary  of  state  for  the  colonies  was  in  these 
words: 

The  ooiirse  niirHued  Ly  yon  iu  the  present  mBtanee  was  in  striet  aceordaucu  with  tlie 
principles  whieli  yon  will  Und  laid  down  in  my  cii^nlar  dispatch. 

I  have  further  to  stati!  ^hat  lioth  jon  and  Captain  Hntton  showed  a 

cretiou  in  declininj:;  to  fiirniah  snpplies  to  a-war-vessel  of ""  "  '  " 

ftoin  public  stoves  belonging  to  the  British  govomcaent. 

Her  Majesty's  government  entirely  approve  of  the  whole  of  your  proceedings  on  tliis 
occi^ioii.<^ 

The  secretary  of  state,  by  the  same  mail  which  carried  out  the  approval 
of  the  secretary  of  state  as  to  what  had  been  done,  sent  a  circular  to 
the  governors  of  Her  Majesty's  colonies,  containing  instructions  for  their 
futnie  guidance  iu  such  cases: 

Having  had  occasion  to  consult  the  law-officers  of  the  Crown  on  the  snltject  of  remoii- 
strances  addressed  to  the  governors  of  somu  of  the  colonies  by  consnls  of  Ihe  United 
States  in  regard  to  certain  particalars  iii  tlju  treatment  of  vessels  Ijcaring  the  flag  of 

'British  Appendix,  vol.  v.,  p.  13. 
=  Ai^unient  of  tlie  United  States,  p.  301. 
■'  United  States  Documents,  vol.  vi,  p.  21)7. 
'  British  Appendix,  vol  ii,  p.  88. 

'  Ibid.,  p.  ea.  r~~  I 

H.-,.t9<ihyG00gle 


r)2'2  AKIJITHATIO.N    AT    GENEVA. 

the  States  will  uh  liave  seceded  from  ttio  Union,  I  tliinkit  right  U     . 

for  your  information  ami  frniilaiice,  tlie  principles  wliivb  ought  t«  be  observed  in  uasvs 

of  the  hind  which  mised  the  present  qnestion. 

Yon  will  nndcirstand,  therefore,  that  no  foreign  consul  lias  aoy  power  or  .jurisdiction 
to  seize  any  vessel  (nnder  whatever  flas)  within  British  territorial  waters,  and  tliat  the 
British  anlhorities  onght  not  to  take  any  steps  adveree  to  merchant-vessels  of  the  Con- 
federate States,  or  to  interfere  with  their  free  resort  to  British  ports. 

With  respect  to  supplies,  even  of  articles  oleariy  "contraband  of  war,"  (sncli  as 
arras  or  ammnnltion.)  to  the  vessels  of  either  party,  tlie  colonial  authorities  are  not  at 
liberty  tointerfere,  unless  anything  should  bo  done  in  violation  of  the  foreign-enlistment 
act,  59  Geo.  Ill,  cap.  69,  which  jiroiiibits  the  eqnippinij,  furnishing,  flttiog-out,  and 
aruiing  of  ships  or  vessels  of  foreign  belligerent  powers,  and  also  tlie  Hnppiy  of  guns  or 
eqnipments  for  war,  bo  as  to  iocrnase  the  wavlilte  force  of  vessels  of  war,  but  which 
does  not  reader  illegal  the  mere  supply  of  arms  or  ammnuitiou,  &g.,  to  private  ships 
or  vessels. 

If  it  should  ba  necessary  for  the  colonial  authorities  to  act  in  any  such  case,  it  should 
only  l>8  done  when  the  law  is  regularly  put  in  force,  aud  under  the  advice  of  the  law- 
officers  of  the  Crown. 

With  respect  to  the  supplying  in  British  jurisdiction  of  articles  aaeip'ith  ««h8,  (such, 
for  instance,  as  coal,)  there  is  no  ground  for  any  interference  whatever  on  llie  part  of 
the  colonial  authorities.' 

It  is  plain  from  these  instructions  that  Her  Majesty's  government, 
acting  under  tbe  advice  of  the  council  of  the  Crown,  took  the  same  view 
of  tlie  law  applicaMe  to  such  a  case  that  all  writers  on  international  law 
had  taken,  namely,  that  iu  the  abseaee  of  regulations  made  by  ttie  neu- 
tral state,  a  belligereut  vessel  in  a  neutral  port  eujoys  perfect" liberty  to 
obtain,  from  private  sources,  wliatever  supplies  she  may  require. 

Nor,  even  if  the  governor  had  had  auy  discretion  in  the  matter,  could 
it  be  said  that  he  had  exercised  such  discretion  unwisely.  The  Nashville 
did  not  appear  to  be  goiug  on  a  mission  of  war  at  all.  She  was  imper- 
fectly armed  with  only  two  rifled  6-pounder  gqns.  She  was  conveying 
to  Europe  agents  authorized  to  communicate  with  European  govern- 
ments on  behalf  of  the  Confederate  States.  The  quantity  of  coal  al- 
lowed her  was  no  more  than  was  sufficient  for  the  purpose  of  such  a 
voyage,  and  there  was  then  no  rule  limiting  the  supply  to  the  quantity 
to  take  her  to  her  nearest  port.  As  a  ship  of  war  she  was  at  liberty 
to  buy  what  she  wanted. 

I  am  therefore  quite  at  a  loss  to  see  how  the  supply  of  coal  at  Ber- 
muda can  be  made  a  ground  for  asking  'damages  at  th^  hands  of  this 
tribunal.  The  argument  that  what  was  done,  at  a  time  when  there  was 
unrestricted  freedom  iu-  respect  of  such  transactions,  is  to  be  tried  by 
the  test  of  stringent  regulations,  afterward  made  for  tbe  purpose  of 
placing  restraints  ou  that  freedom,  is  obviously  unsound.  Wheu  it  is 
said  that  there  was  a  violation  of  neutrality  iu  allowing  a  confederate 
vessel  to  take  as  luucli  coal  as  she  wanted,  while  the  United  States  were 
not  permitted  to  establish  a  depot  of  coal  for  the  supply  of  their  ves- 
sels, the  argument  which  confounds  the  obvious  distinction  between  a 
public  national  store  and  the  resources  of  private  dealers,  if  indeed 
worthy  of  attention,  has  already  been  disposed  ot^ 

The  Nashville  arrived  at  Southampton  on  the  21st  November,  1861. 
»vso„.i,.™pn>„.  *^"  ^^^  "'"y  ^^^  seized  and  set  fire  to  a  United  States  mer- 
'  °"  ""  "^  chant-vessel,  making  her  crew  )>risooers  of  war.  On  this 
ground,  as  well  as  her  being  a  vessel  of  the  insurgent  government,  Mr.  ■ 
Adams  objected  to  her  being  received  iuto  a  British  port. 

It  was  ascertained  that  the  Nashville  was  duly  commissioned  as  a  ship 
of  war  of  the  Confederate  States,  and  was  under  the  command  of  a 
duly  commissioned  officer. 

The  law-officers,  ou  being  consnlted  by   the  government,  gave   an 
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opinion  ill  strict  conformity  to  estrtblishcd  priiiciples  of  iiiteriiatioual 

Tlie  Nanliville  anpeara  t«  be  a  confederate  vessel  of  wai- ;  lier  coiiiiiiiiiider  hikI  officers 
liavo  coQiniisaioDB  in  the  eonledemte  navy ;  Home  of  them  liave  written  orders  Ironi 
tlie  navy  department,  Kicbniond,  to  rejioit  to  Lieutenant  Pegrani  "  for  duty"  on  board 
tlio  Nashville,  and  her  orew  have  BJgiied  articles  to  ship  in  the  "confederate  navy." 
Her  having  captured  nnd  bamt  a  United  States  mercliant-vessel  on  the  Ligh  Beas 
cannot,  under  these  circumstances,  bo  considered  (to  adopt  Mr,  Adams's  irorda)  as 
'■  voluntarily  nudertaken  liy  individuals  not  vested  with  powers  generally  acknowl- 
edged to  be  necessary  tn  justify  aggressive  warfiire;"  nor  does  it  at  all  approximate 
within  the  deflnition  of  piracy;  nur  la  it  an  unauthori7«d  act  of  violence;  and  if  (as 
Mr.  Adams  suggests)  Her  Majesty's  government  is  called  on  in  tliis  case  "either  to 
iijcogDisie  a  belligerent,  or  to  denounce  a  wrong-doer,"  Her  Mi^esty'a  government  must, 
upon  the  facta  and  dociuiients  now  appearing,  adopt  the  former  course. 
With  reference  to  the  allefjation  that  some  of  her  officers  are  to  he  put  in  command 
'" '"  "         "'"  .->-.■■         .......  United  States, 


VV  ith  relereuce  to  the  alienation  that  some  of  her  ofUcers  are  to  he  pv 
of  vessels  now  fitting  out  iiiBritish  ports  for  hostile  purposes  against  tu< 


n  onlv  say  that  if  reaaonahle  evidence  can  be  procured  that  such  vessels  a 
""  '  ■    '  ' ^^[jgj.        


lug  BO  fitted  out,  in  contravention  of  the  foreign -eufistm en t  act,  all  parties  concerned 
therein  should  he  legally  proceeded  against,  with  the  view  tt>  their  being  personaUy 
punished,  and  to  the  torfeiture  of  the  vessels. 

We  may  add  (generally)  that  it  Will  he  competent  to  Her  Majesty,  as  a  neutral 
power^  either  to  designate  the  particular  ports  to  which  alone  the  national  ships  of  the 
belligerents  are  permitted  to  resort;  to  limit  the  time  for  which,  or  to  define  the  cir- 
cumstances under  which,  they  m(iy  so  resort  thereto,  or  to  make  and  publish  such  gen- 
eral regulations  with  reference  thereto  as  she  uiay  think  proper;  hut  subject  tu  sncli 
limitations,  Her  Majesty  cannot  Interfere  with  the  national  shipa  of  one  i>arty  resort- 
ing to  her  ports  in  respect  of  hostile  acts  done  on  the  high  seas  to  the  ships  of  the  op- 
posite party.' 

Sir  Hugh  O&irns  and  l>r.  Deane.  being  consulted  by  the  United 
States  consul  as  to  the  posaibility  of  recovering  chronometers  seized  as 
prizes  on  the  taking  of  the  HaiTey  Birch,  adviaed": 

It  appears  from  the  affidavit  of  Captain  Ifelson  that  the  Harvey  Birch  was  taken 
possession  of  and  hnmt  on  the  high  seas,  outside  the  limit  of  Britisli  waters,  and  tlmt 
the  armed  ship  Nashville  carried  tlie  flag  of  the  Confederate  States. 

From  the  statement  in  the  newspaper  ahove  referred  to,  the  commander  of  the  Nash- 
ville seems  to  have  held  a  commission  under  the  Confederate  States  and  in  the  navy 
of  those  States. 

'  Ttie  Britisli  govemnieut  has  considered  the  Federal  and  Confederate  Stales  entitled 
to  be  treated  as  belligerents,  each  possessed  of  the  fights  of  war,  one  of  whicli  rights 
is  the  capture  and  destruction  of  vessels  belonging  to  the  enemy  hy  the  commissioned 
vessels  of  the  belligerenta. 

If,  therefore,  the  Nasliville  was  a  conniiisaioued  vessel  belonging  to  the  Confederate 
States,  we  are  of  opinion  that  Captain  Nelson  has  no  legal  rights  in  this  country 
against  the  Nashville  or  her  commander.- 

There  is  nothing  in  wliat  was  done  in  relation  to  the  Nashville  after 
her  arrival  at  Southampton  which  could  give  occasion  for  any  compl^nt. 
As  Boon  1V8  it^  was  found  that  she  was  about  to  undergo  repairs  at  that 
port,  instructions  were  given  by  the  government  to  exercise  the  utmost 
vigilance  to  see  that  nothing  was  added  to  her  equipment  or  her  power 
as  a  vessel  of  war.'  Mr.  Adams,  naturally  anxious  to  prevent  any 
attempt  of  this  nature,  found,  on  applying  to  Earl  Russell,  that  be  had 
been  anticipated  by  the  spontaneous  action  of  the  government,^  Noth- 
ing was  done  to  the  Kashville  beyond  necessary  repairs,  and  she  event- 
ually left  England  on  the  3d  of  February,  18C2,  the  same  in  point  of 
equipment  and  strength  as  she  had  been  on  leaving  Charleston. 

On  the  15th  of  December  the  United  States  steamer  Tusearora  arrived 
also  at  Southampton,  and  having  taken  in  150  tons  of  coal  proceeded 
'  to  keep  watch  on  the  Nashville,  evidently,  as  the  sequel  showed,  for  the 


'  Britisli  Appendix,  vol.  ii,  p.  dP. 
-  United  States  Ducumeutj,  vo'.  i 
'liritish  Appendix,  vol.ii.  p.  91. 
■■Ibid.,  p,  Wi. 


lyGoogle 


.02-4-  ARUITRATION    AT    GKXEVA. 

imrpose  of  seizing  lier  on  lier  departure  from  British  waters.  From  a 
telegram  of  Oaptiiin  Patey,  senior  olticer  of^Her  Majesty's  ships  at 
SonttiauiptoD,  to  the  admiralty,  it  appears  that  oq  the  night  of  the  9tli 
of  January  "the  dock-inaater  reported  having  discovered  in  the  dock 
two  officers  and  three  men  from  Tuscarora,  who  stated  they  were  on 
shore  under  orders  watching  Nashville,  and  to  signal  should  she  get 
under  weigh.    Dock-master  removed  them  from  the  dock."' 

Earl  Bussell,  having  become  acquainted  with  this  state  of  things, 
wrote  on  the  10th  to  Mr.  Adams : 

I  liave  just  been  informed  tliat  ftvmed  men 
■villein  Sontliampton  docks,  and  that  they  n 
perintendent,  close  at  the  Nashville's  bows. 

I  tliink  it  necesaarj-  to  state  to  yon  that,  eKcept  iu  ease  of  stress  of  weather  fovcijift 
them  to  land,  Her  Majesty's  Rovernment  canuot  permit  armed  m^n  in  the  service  of  a 
foreJED  government  to  land  upon  British  ground. 

I  therefore  request  that  you  will  inform  the  captain  of  the  Fedpval  steamer  iiiSoulh- 
AmptoD  waters  that  he  must  refrain  from  acte  of  this  kind,  which  may  lead  tu  it  col- 
lision between  his  men  and  the  British  authorities. 

I  have  also  to  inform  yon  that  no  not  of  hostility  can  be  permitted  between  the  Fed- 
eral steamer  and  its  enemy  within  British  waters,  and  that  orders  to  that  eHect  will 
be  issued  to  the  board  of  ailmlralty. 

In  the  case  of  the  Nashville  leaving  British  waters,  the  Federal  steamer  of  war  will 
not  be  permitted  to  slart  i^'om  British  waters  in  pursnit  of  her  till  after  the  expiration 
of  twenty-four  hours, 

The  same  rule  will  be  applied  to  the  vessels  of  the  sO'Called  Confederate  States.' 

On  the  10th  Captain  Wilcox,  of  Her  Majesty's  ship  Dauntless,  writes 
to  Captain  Craven,  the  commander  of  the  Tuscarora,  as  follows : 

Having  obsen-ed  preparations  for  departure  in  the  United  States  eteamer  Tuscarora, 
Tinder  your  command,  and  also  in  the  Confederate  States  steamer,  Nashville,  I  beg  to 
acquaint  yon  that  I  have  reeeived  instructions  to  prevent  any  hostility  taking  place  Jn 
British  waters ;  and  I  beg  to  bring  to  jour  notice  the  usnal  lav^  of  nations  which  re- 
quires that  twenty-four  honrs  should  elapse  before  the  departure  of  one  belligerent 
ship  in  pursuit  of  the  other. 

Relying  npon  your  good  judgment  in  this  matter,  and  the  friendly  feeling  existing  be- 
tween the  two  governments,  I  have,  &c.' 

Captain  Craiven  answered,  giving,  it  will  be  observed,  no  pledge : 

I  have  tlie  honor  to  acknowledge  the  re 

I  am  not  aware  that  I  liave  given  cause 
iiostilitj;  in  the  waters  of  Great  Britain. 

Claiming  the  right  of  free  access  to,  and  egress  from,  the  waters  of  a  nation  believed 
to  he  in  amity  with  the  United  States,  and  sincerely  desirous  of  avoiding  all  semblance 
of  offense,  I  am,  iSrc* 

y:  was  nob  without  some  difficulty  that  Captain  Tatey  obtained  there- 
quired  pledge.    On  the  25th  of  January  he  reports  to  the  admiralty : 

The  Nashville's  necessary  defects  have  been  made  good,  and  she  ha«  been  coaled; 
and,  judging  from  the  freqneut  movements  of  the  Tnscarora  up  and  down  tiie  South- 
ampton Water,  inclnding  one  trip  through  the  Needles  and  ronnd  the  Isle  of  Wight, 
that  the  ship  is  in  all  respects  ready  for  sea,  I  am  indnced  to  bring  this  matter  under 
the  notice  of  their  lordships,  because  it  appears  to  me,  Avm  the  coarse  pursned,  and 
avowedly  so  made  known  to  me  by  the  captain  of  the  Tuscarora,  in  a  conversation  which 
I  have  haS  with  that  officer,  be  will  do  his  utmost  to  render  the  rnle  of  twenty-fonr 
hoars  which  the  Nashville  may  Ire  inciined  to  take  advantage  of  nnll  and  void,  by  con- 
stantly keeping  up  his  steam,  and  having  slips  on  his  cable,  so  that  the  moment  Nash- 
viUe  moves  Tnscarora  will  precede  her,  and  at  once  claim  priority  of  sailing,  returning 
in  this  port  again  withia  the  lapse  of  twenty-fonr  hoars ;  it  hence  foUoiva  that  the 
Nashville  is  closely  blockaded  in  a  neutral  pott,  and  this  is,  no  doabt,  the  special  ob- 
ject of  the  Tnscarora's  visit  to  Sonthampton, 

I  would  also  be^  to  point  out  to  their  lordships  the  possibility  of  the  Tuscarora  and 
Nashville  coming  into  collision  in  a  narrow  channel,  and  at  night,  and  tlie  probability 
of  Tuscarora,  supposing  that  the  other  ship  had   purposely  run  into  lier,   opeiiiiig 


'British  Appendix,  vol.  ii,  p.  107. 
Ubid.,  p.lOd. 
1  Ibid.,  p.  ini*. 


.yGoogle 


Ol'IXIOXS    OF    Ml(    ALEXAXDKK    COCKIJUKX.  ^}25 

the  on  lier,  and  liimce  bringing  on  a  grave  diflicQU.y  in  the  matter.  Uuduv  all  tlio  oir- 
unmstanccH  of  Uiis  peculiar  case,  I  think  it  my  duty  to  make  this  conimunication  to 
their  lordshipa,  that  they  may  take  such,  steps  as  may  Ijy  them  ba  deemed  necessary, 
rL'speotfuUy  submitting  that  the  commanders  of  the  Tusearora  and  Nashville,  respect- 
ively, should  be  called  upon  to  give  me  a  written  notice  of  the  date  and  hour  they  in- 
tend to  proceed  to  sea,  and  that,  having  received  sneU  notice  from  either  one,  the  other 
shonld  be  immediately  notified  of  tlie  laot,  and  that  ho  would  not  be  allowed  to  follow 
until  twenty-four  liours  bad  elapsed.' 

The  following  Buinmary  of  facta,  forward^  by  the  admiralty  to  the 
foreign  office  on  the  Slat,  is  printed  in  the  British  Appeudix : 

Xoremler  21, 1861. — Nashville  arrived  at  Southampton,  and  taken  into  dock  for  calk- 
ing and  other  repairs. 
J)eixm>iei'  15. — Tnscarora  aiTived,  and  anchored  ofl'  entrance  to  river  Itolien. 
Dei^ber  33,— Captain  Patey  reported  no  repairs  hwl  been  made  in  the  Nashville, 
beyond  what  were  absolutely  necessary,  and  tjiat  she  hafl  not  been  in  any  way  equipped 
more  completely  as  a  man  of  war. 

JiiaaaTy  10, 18B3.^Captain  Patey  reported  that  dock-master  at  Southampton  had  on 
lirevious  night  found  two  officers  (one  witli  side-avmB)  and  three  men,  belonging  to  Tna- 
I  arora,  nnder  Graving  Dock  fence  on  pier  between  docks.  Tbey  stated  that  they  were 
stalionei  tlioro  by  their  captain's  orders  to  watch  Nasliville,  and  to  make  a  signal  to 
tlieir  own  ship  sliould  Nashville  attempt  to  get  under  way.  Dook-master  removed 
these  persons. 

Jaitwary  10. — CaptainPat^alsoreported  that  Tnscarora  had  received  one  hundred 
and  fifty  tons  of  coal,  and  hart  kept  W  steam  np  since  her  arrival,  with  a  spring  ou 
Iter  cable,  apparently  ready  for  sea. 

January  11.— Captain  Wilcos,  of  Her  Majesty's  ship  Dauntless,  stationed  in  Sonth- 
!  imp  ton  Water,  iniormed  captMOS  of  Tnscarora  and  Nashville  that  he  had  observed  pre- 
parations for  tneir  departure,  and  had  instructions  to  prevent  any  hostilities  in  British 
waters,  and  bronglit  to  their  notice  that  the  law  of  nations  requires  that  twenty-four 
bonrs  should  elapse  before  the  departure  of  one  belligerent  ship  from  a  neutral  port  in 
pursuit  of  another.  Captain  Patey,  as  senior  officer  at  Southampton,  also  iuformed 
captains  of  Tnscarora  and  Nashville  tliat  be  bad  rooeived  orders  to  detain  one  vessel 
until  the  other  had  twenty-fonr  hours'  start.  Captains  of  two  vessels  answered,  they 
would  contbrm  to  law ;  and  Captain  Crftven(ofTuac»rora)  claimed  right  of  free  access 
to  and  egress  from  "  waters  of  a  nation  believed  to  he  in  amity  with  the  United  States," 
tinsting  that  strict  impartiality  would  be  observed  between  the  two  vessels.  In  reply, 
Captain  Patey  referred  to  fact  of  Captain  Craven  having  sent  officers  and  men.  luto 
(locks  to  watch  Nashville,  and  also  pointed  out  that  anont,  apparently  anned,  from 
the  Tuscarora  had  been  observed  pulling  in  and  out  of  the  docks  without  landing 
during  the  night.    Captaiu  Craven  gave  nssnrancB  that  this  would  not  be  repeated.^ 

■January  13. — Tnscarora  left  anchorage  at  4  a.  m.,  and  proceeded  to  anchor  one  mile 
west  of  Calshot  Light-ship.    Returned  at  4  p.  ni.  to  former  auclloi-;tgc  at  <inf  tauce  of 
Itch  en  Kiver. 
January  Hi. — Tnscarora  at  3  p.  ni.  weighed,  and  passed  Calshot. 
January  16. — At  3  p.  ui.  returned  to  original  anchorage. 

January  20. — At  8  p.  m.  proceeded  down  Southampton  Water  and  anchoi'ed  outside 
Calshot  Castle. 
January  23.— At  10  a.  m.  returned  to  anchorage  at  month  of  Itchen  Eiver. 
January  25, — Captain  Patey  reported  Nashville  coaled  and  necessary  repairs  com- 
pleted, and  TnscaJMra  ready  for  sea;  also,  that,  in  conversation  with  him,  Captain 
Craven,  of  Tnscarora,  had  avowed  that  ho  would  do  his  utmost  to  render  rnie  as  to 
twenty-fonr  hours'  start  null  and  void,  by  constantly  keeping  up  steam,  and  having 
ulips  on  her  cable,  so  that  the  moment  Nashville  might  move  Tuscarora  would  precede 
her,  and  claim  priority  of  sailing,  returning  again  within  twenty-fonr  hours,  and  so 
actu^ly  blockading  Nashville  in  a  neutral  port. 

January  26, — Under  instrnctioiis,  Captain  Patey  obtained  written  promises  from  cap- 
tains of  Tuscarora  aud  Nashville  not  to  leave  their  then  positions  without  giving 
twenty-fonr  hours'  notice.    - 

January  27, — In  order  to  prevent  any  hostile  proceedings  between  the  two  vessels  in 
British  waters,  a  messenger  was  dispatched  in  the  morning  to  Southampton  with  in- 
structions to  Captain  Patey  to  require  Nashville  to  depart  by  13  o'clock  at  noon  on 
Tuesday,  the  28th  Jannary,  and  Tnscarora  on  following  day  at  same  hour ;  but  at  1  p. 
ni.,  and  before  receiving  these  laet-mentioned  instructions,  Captain  Patey  telegraphed 
that  captain  of  Tnscarora  bad  notifled  him  that  that  ship  wonid  put  to  sea  on  the  fol- 
lowing day,  namely,  on  36th  January,  at  11  a.  m.  To  this  telegram  an  answer  was  at 
oDce  sent  that  Tuscarora  was  accordingly  to  be  allowed  to  proceed  first ;  and,  under 
tbo  circumstances.  Captain  Patey  did  not  think  it  necessary  to  acquaint  tbo  captain  of 
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Tuscnroraof  tlie  orders  he  (Captain  Patej)  recBtTedsubaeqiieutlyi(ori  tlm  afteniiioa  of 
the  27tli,)  req^uirm^  the  ship  to  quit  Soatliuiiiptuu. 

Juuuari/  2S. — Captain  of  TDaoarora  mported  l>y  letter  to  Captaia  Patey 
buULmi'i^'i'"'  "  tl"*t  he  should  defer  departnte,  in  consequfinoe  of  iuolenieucy  of  weatiier, 
until  ai)th,  or  first  fine  day.  Captain  Patey,  in  answer,  told  Captain 
Craven  that  he  sawnothin^  in  the  state  of  the  weather  to  prevent  Tnsoarora  proceed- 
iuff,  anil  reqaeated  she  would  lose  no  time  in  doing  so,  olraerving  thiit,  having  received 
from  Captain  Craven  a  written  notitioation  of  Jiis  intention  to  proceed  on  the  37tU,  at 
II  a.  m.,  lie  (Captain  Patey)  had  not  deemed  it  neceaaary  to  convey  to  Captain  Craven 
the  InBtmctions  he  bad  received  for  Tiiscarora  to  leave  Southampton  at  noon  ou  tlie 
2eth. 

Januarg  ^. — Captain  Patey  directed  by  telegraph  not  to  take  any  steps,  at  preaoJit, 
to  compel  Tusoarora's  departnre. 

Jaiinars  29. — At  8.10  a.  m.,  Tuscarora  proceeded  down  Southampton  Water. 

Jamiarg  30. — Captain  Patey,  by  telesrapli,  reports  Tnaearora,  at  2  p.  m.,  remains  in 
Yarmouth  Roads,  and  he  asks  for  instnictiuJis  as  to  N^iville's  departure.  Informed, 
in  reply,  that  the  time  of  Nashville'e  departure  will  date  from  hour  Tnscarora  shall 
really  go  to  sea,  in  aecordance  with  notiue. 

Admiralty,  Januarii  30,  1S63.' 

This  summary  was  forwarded  by  Earl  Eiissell  to  Mf.  Adams,  with 
this  observatiou: 

I  think  you  will  see  from  this  eumuiary  that  Her  Majesty's  government  have  reason 
to  complain  of  the  conduct  of  the  commaudet  of  the  Tuscarora,  as  ail  attempt  to  carry 
on  hostilitjee  in  the  waters  of  a  neutral. 

I  have  the  honor  also  to  inclose  a  copy  of  the  London  Gazette,^  containing  the  rules 
which  I  meutionod  to  you  in  a  previous  letter. 

On  the  1st  of  February,  the  Tuscarora,  ha\'iiig  left  Lymiogton,  to 
which  place  she  had  previously  shifted  her  berth,  six  miles  to  the  west 
of  the  Needles,  is  seen  steaming  to  the  westward.  Tiie  Nashville  is 
accordingly  informed  that  she  can  leave  on  the  ensuing  day.  The  next 
day  the  Tuscarora  is  at  Portland.  On  the  3d,  she  is  at  her  former  sta- 
tion in  Cowes  Eoads.  The  Nashville  having  in  the  mean  time  given 
notice  to  leave  on  the  3d,  notice  was  given  to  the  captain  of  the  Tusca- 
rora not  to  leave  for  twenty-four  hours.  But  so  suspicious  did  the  move- 
ments of  this  vessel  appear  to  the  commanders  of  Her  Majesty's  ships, 
that  it  was  thought  necessary  for  a  ship  of  war  to  accompany  the  Nash- 
ville past  the  Tuscarora,  and  for  a  watch  to  bo  kept  on  the  latter  by  the 
Dauntless. 

It  thus  appears  that  the  captain  of  the  Tuscarora  systematically  en- 
deavored to  elude  the  twenty-four  hours'  rule  by  keeping  up  his  steam 
and  having  slips  on  his  cable,  and  by  making  a  series  of  false  starts. 
Indeed,  he  preceded  the  Nashville  only  to  return  at  the  moment  of  the 
latter's  departure,  and  he  was  therefore  not  permitted  to  leave  for 
another  space  of  twenty-four  hours.  Nevertheless  this  ofQcer,  who  had 
himself  been  treated  with  scrupulous  impartiality  and  attention,  but 
had  given  to  Her  Majesty's  government  just  cause  of  complaiut,  having 
been  baffled  in  hia  endeavors  to  elude  the  necessary  regulations  of  neu- 
trality, did  not  leave  Southampton  without  complaining  that  "a  ji;ist 
and  rigid  impartinlity  did  not  appear  to  have  been  extended  to  him,'" 
in  connection  with  "the  escape  of  the  pirate  Nashville."  It  is  true 
that  Mr,  Adams  admits,  in  a  dispatch  of  the  '7lh  of  February,  18C2, 
that  "he  (Captain  Craven  of  the  Tuscarora)  will  doubtless  lay  the 
blame  on  the  action  of  the  people  and  government  of  this  country;  my 
own  o|iinion  is,  that  if  he  had  been  a  little  more  cool  and  quiet,  he  would 
have  fared  better."* 
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These  proceedings  of  tlie  coiiiiiiaiider  of  the  Tuscnrom  Iiave  been  re- 
ierred  to  by  M.  (Jalvo  in  his  recent  work  as  a  clear  violation  of  neu- 
trality. 

The  Nashville,  on  leaving  Sontbampton,  recrossed  the  Atlantic  and 
arrived  at  Bermuda  on  theSltth  of  February,  1802.'  The  reg- 
ulations issaed  by  the  British  government  outhe31st  of  Jan-  ■"^'"' °""^'°""'°- 
niiry  previous,  limiting  the  stay  of  the  armed  vessels  of  the  belligerents 
and  the  supplies  to  be  obtained  by  them  in  British  jlorts,  did  not  arrive 
in  that  colony  until  nearly  a  fortnight  later,  and  were  unlcnown  to  the 
governor  at  the  tinie  of  tlie  Nashville's  visit.^  There  was  no  ground 
therefore  for  placing  any  restriction  on  the  coaling  of  the  Nashville, 
and  she  is  stated  (>y  the  United  States  consul  to  have  taken  in  150  tons." 
She  left  the  following  day,  and  apparently  went  straight  to  Charleston. 
Measures  were  taken  by  the  governor  to  insure  the  observance  of  neu- 
trality during  her  visit,  and  as  at  the  time  of  her  departure  several 
merchant- vessel 8  were  in  sight,  some  of  which  might  have  been  United 
States  ships,  the  admiral  in  command  desired  the  commander  of  Her 
Majesty's  ship  Spiteful  to  proceed  to  sea  and  watch  that  the  Nashville 
did  not  interfere  with  any  vessels  of  whatever  nationality  until  beyond 
the  limit  of  British  territorial  jurisdiction.* 

Here  the  career  of  the  Nashville,  as  a  vessel  of  war,  seems  to  have 
closed,  and  on  her  i-etnrn  to  Charleston  she  was  co«\erted  into  a  mer- 
chant-vessel under  the  name  of  the  Thomas  L,  Wragg.^ 

It  is  idle  to  say  that  any  responsibility  can  attacli  to  Her  Majesty's 
government  in  respect  of  this  vessel. 

THE  CHICKAMAUGA. 

The  claim  put  forward  in  respect  of  this  vessel  is  founded  on  a  single 
act  of  coaling  at  Bermuda.     I  must  express  my  suprise  that 
the  time  of  tliis  tribunafshould  have  been  occupied  with  a 
claim  so  groundless  and  frivolous  as  this. 

This  vessel  was  originally  called  the  Edith.  She  was  a  double-screw 
steamer,  and  was  employed  in  running  the  blockade.  She  was  pur- 
chased by  the  confederate  government,  and  being  found  to  be  fast,  was 
converted  into  a  vessel  of  war,  and  named  the  Ohickamauga. 

The  case  of  the  United  States  "invites  the  attention  of  the  tribunal 
of  arbitration"  to  the  facile  manner  in  which  this  and  other  vessels  were 
peruiitted  to  adapt  themselves  to  cireumstances.^  Why  our  attention 
should  be  thus  invited  lam  at  a  loss  to  imagine.  Is  it  meant  to  bo  sug- 
gested that  Great  Britain  could,  or  ought  to  have,  pre^'ented  vessels, 
originally  built  as  trading- vessels,  from  being  converted  into  ships  of 
war,  or  should  have  refused  to  recognize  them  as  ships  of  war,  when  so 
converted  and  commissioned,  because  their  original  destination  had  been 
of  an  humbler  character?  Either  supposition  is  obviously  absurd- 
Having  run  out  from  Wilmington  on  the  night  of  the  28th  of  October, 
1804,  and  succeeded  in  evading  the  blockading  ships,  she  destroyed 
several  trading-vessels  belonging  to  the  United  States.  On  the  7th  of 
November  she  put  into  Bermuda.'  Her  commander.  Lieutenant  Wilk- 
inson, applied  to  the  lieutenant-governor  for  leave  to  coal  and  repair 
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hia  machinery.  The  lieutenant-governor  thereupon  requested  the  admi- 
ral commanding  oa  the  station  to  cause  a  survey  to  he  made  to  ascertain 
the  repairs  required  by  the  vessel,  and  the  time  necessary  for  their  com- 
pletion, as  well  as  the  quantity  of  coal  now  in  her,  and  the  additional 
quantity,  if  any,  that  woulo  be  required  to  enable  her  to  proceed  to  the 
nearest  confederate  port.*  The  officer  appoiuted  by  Captain  Glasse  re- 
ported that  certain  ^pairs  (specified  iu  detail)  were  necessary  to  render 
the  vessel  fit  for  sea,  and  that  these  repairs  would  occupy  frofn  four  to 
five  daya ;  that  they  were  informed  that  she  had  about  75  tons  of  coal  on 
board,  while  her  daily  consumption  was  25  tons;  they  therefore  con- 
sidered that  25  tons  more  would  be  sufficient  to  enable  her  to  reach  tjie 
nearest  confederate  port.*  Orders  were  issued  by  the  lieutenant-gov- 
ernor in  conformity  with  this  report. 

Permission  was  given  to  Lieutenant  Wilkinson  to  remain  five  days 
from  the  Otli  of  November  for  the  completion  of  the  necessary  repairs, 
and  to  take  twenty-flve  tons  of  coal.  But  the  permission  to  lake  in  the 
25  tons  of  coal  was  coupled  with  the  condition  that  "  a  revenue  officer 
should  be  allowed  to  go  on  board  and  see  the  coal  shipped,"  and  the 
chief  officer  of  the  customs  was  directed  to  "  tate  measures  for  ascer- 
taining that  the  vessel  received  no  more  than  the  quantity  prescribed."^ 

Lieutenant  Wilkinson, .while  mating  "no  objection  to  the  terms  on 
which  the  coal  was  to  be  permitted  to  come  on  board,"  "  with  respect  to 
the  quantity,  begs  to  inform  his  excellency  that,  in  his  opinion,  there 
will  not  be  a  sufficiency  to  take  the  Ohickamauga  to  tbe  nearest  confed- 
erate port."  "  I  trust,  therefore,"  lie  says,  "  that  on  further  consider- 
ation, an  additional  day's  supply  (or  say  25  tons)  will  be  allowed."  But 
he  is  told  in  answer  that  tbe  f|iiantity  had  been  fixed  in  conformity  with 
Admiral  Glasse's  report,  and  that  if  he  was  dissatisfied  any  further 
communication  must  be  addressed  to  the  admiral.''  There  the  matter 
ended. 

Upon  these  facts  it  might  have  been  thought  diflicult  to  found  any 
o,  mi«  possible  complaint.    But  it  is  alleged  that  having  obtained 

"""'™''  permission  to  stay  five  days,  she  actually  staid  seven ;  that 

the  permission  was  given  to  take  the  25  tons  of  coal  when  she  already 
Lad  100  tons  in  her  bunkers ;  and  that  having  Lad  permission  to  take 
25  tons,  she  in  fact  took  82.^ 

The  only  authority  for  this  statement  is  the  diary  of  a  midshipman 
who  was  sen'iug  on  board  the  ship.  The  diary  is  not  unamusing,  and 
it  is  not  without  its  value.  It  proves  conclusively  that  any  claim  in 
respect  of  this  vessel  is  wholly  out  of  the  question.  The  part  which 
relates  to  Bermuda  is  in  these  terms : 

November  7, 1864.— At  7.35  took  Bermnda  pilot.  At  8  a.  in.  let  go  tlie  port  anclior, 
with  25  fathoms  chain  in  Five  Fathom  Hole,  off  St.  George.  Iwentiu  ashore  in  eliargd 
of  captain's  boat.  Captain  weat  to  HamUton.  to  see  tbe  governor  to  ^t  peruieaiou  tu 
bring  the  ship  in. 

November-  8,  1864. — Ship  still  ancliored  in  the  same  place.  Wc  will  go  in  this  evening. 
They  have  decided  to  let  us  come  in  for  five  days.  Hove  up  anchor  at  4  p.  m.  and  came 
into  St.  George,  and  let  go  anchor  at  abont  4.30. 

Nonembtr  9. — Ship  in  the  stream.  Keceiving  fresh  water  and  provisions.  Ship 
is  swarming  with  bnmhoat  women,  washerwomen,  &c.  Met  Midshipman  Warren, 
Confederate  States  navj,  who  is  waiting  for  the  Florida.  Went  out  into  the  country 
and  staid  all  night  with  him. 

November  10. — Ship  still  in  stream.  At  4  p.  m.  the  bark  Pleiades  hauled  alongside  to 
give  us  coal.    Coaling  ship  all  night.    Got  in  about  72  tons. 
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Xoecmber  11. — Btoppml  coaling  at  4  a.  ra. 

Xovemher  15. — Returned  on  board  at  %'M  p.  m.  Got  niider  iTay  and  stood  out  of  the 
harbor.    Piiot  left  us  at  3  p.  m. 

Xoi:emberA3  to  December  20. — Eeached  'Wilrainfftoii  at  about  11  a.  m.  Found  the  Ta!- 
labaasee  safe  in  port.  She  had  deatroyed  sis  vessels,  one  of  which  was  a  brig  that  we 
chased  the  second  day  out.  •  •  »  Until  about  the  middle  of  December,  nothing 
occurred.  The  ofaoere  were  granted  leave.  The  Tallahassee  was  put  out  of  commis- 
sion about  the  15th  of  December,  and  loaded  with  cotton.  The  command  was  jfiven 
to  Captain  Wilkinson,  Captain  Ward  taking  the  Chictamanga.  I  expncted  to  go  out  in 
the  Chameleon,  as  she  is  now  called,  but  I  slipped  up  on  piy  expectations.' 

"We  thus  find  that  leave  having  been  given  on  tlie  0th  of  iTovember 
to  stay  till  the  15th,  the  vessel  left  on  the  15th,  the  day  on  which  the 
permission  expired ;  and  we  fnrther  see  that  by  another  unlucky  inaccu- 
racy, the  72  tons  in  the  midshipman's  diary  are  magnified  into  S2  in  tlie 
«ase  of  the  United  States. 

From  the  following  affidavit  of  William  Gilbert  Oat+>rbridge,  the 
revenne-officer  who  superintended  the  lading  of  the  eoa),  it  would 
appear  that  the  writer  of  the  diary  must  have  been  in  error  as  to  the 
quantity  shipped. 

The  affidavit  is  as  follows : 

I,  "William  Gilbert  Outerbridge,  of  Haiuiltou  FarUh,  Ikvmuii;;,  niitke  oath  and  say; 

I  was  employed  fts  a  revenue-oiBcer  at  St.  Geoi'jse's  in  1864.  I  was  ordered  tosee 
tbat  the  confederate  cruiser  Chiekamanga  did  not  receive  any  niore  than  twenty-ftvo 
tons  of  coal.  I  saw  her  receive  twenty-five  tons  of  coal,  in  the  etroaia,  and  left  her 
between  3  and  4  in  tlie  morning,  or,  perhaps,  between  4  and  5;  I  cannot  be  positive  f*i 
thehonr,norara  I  sure  whether  the  date  was  the  10th  November ;  I  have  a  note-book 
of  1865,  bat  have  not  been  able  to  find  the  one  I  kept  in  1364,  I  swear  that  she  did 
not  receive  more  than  twenty-five  tons  in,  the  night  id  which  I  was  on  board  her. 
She  was  coaled  from  a  bark  alongside,  but  I  oaimot  recollect  if  she  was  called  the 
Pleiades.  1  made  a  report  to  Jlr.  Edwin  Jones,  but  kept  no  copy  of  it.  The  bark 
■was  still  alongside  when  they  ceased  coahng,  and  I  lefD  the  Chickanuiuga,  and  I  am 
positive  that  she  was  not  alongside  at  daylight  in  the  moniiujj. 

I  went  on  board  about  b  p.  m,  the  previous  evening,  and  did  not  leave  my  post  all 
the  time  she  was  coaling.  I  toik  an  exact  account  of  all  the  coal  put  on  bo.ird,  and 
swear  that  she  did  not  get  seventy-two  tons  while  I  was  on  itoard.  I  do  not  believe 
slie  got  that  quantitv  at  all. 

Wii.  GILBERT  OIITERBEIDGE.-' 

It  is,  however,  possible  that  the  opportunity  may  have  been  abnsed 
and  the  vigilance  of  the  officers  eluded.  It  appears  from  the  affidavit 
of  another  revenue-offi<5er  that  there  were  at  that  time  frequently  as 
many  as  fifty  vessels  in  the  harbor  of  Saint  George's.  Jlr.  Brown,  a 
merchant  of  the  jwrt,  says; 

I,  John  Tory  Bourne,  of  the  town  of  Saint  George,  in  the  islands  of  Beminda, 
mercbant,  make  oath  and  say  that  I  well  remember  the  arrival  of  the  Confederate 
States  cruiser,  lie  Cliiekamauga,  in  the  port  of  Saint  George,  in  the  said  islands,  in 
November,  1864,  and  that  she  obtained  permission  from  the  colonial  authorities  to  take 
on  board  twenty-fi.ve  tons  of  coal,  and  no  more.  I  cannot  positively  state  that  she 
received  on  board  no  greater  quantity,  but  I  know  that  the  officers  and  others  con- 
nected with  the  ship  expressed  great  dissatisfection  at  the  restrictions  placed  on  bci' 
and  the  very  small  quantity  of  co3  allowed.  The  port  of  Saint  George  was  ao  crowded 
with  shipping  at  that  time  that  it  would  have  been  easy  for  the  Chiokaniauga  to  evade 
SQoh  rest^ctions,  and  no  vi^lanoe  or  activity  on  the  part  of  the  colonial  government  . 
could,  in  my  judgment  and  opinion,  have  ptevoiit«d  such  evasions  if  the  officers  of  the 
vessel  chose  to  practice  them. 

Sworn  at  the  town  of  Hamilton,  in  the  islands  of  Bermuda,  this  16th  day  of  Febru- 
aiy,  A.  D.  1872.  '  JNO.  T.  BOUEKE.' 

Assuming,  however,  that  the  commander  of  the  Chiekamauga,  for- 
.  getful  of  wliat  a  due  sense  of  honorable  conduct  should  have  dictated, 
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did  get  any  coal  iii  excess  of  tlie  prescribed  quantity,  it  would  be  aiost 
unjust  to  impute  this  to  the  default  of  the  Bermuda  authorities. 

Bat  in  the  result  the  whole  question  becomes  immaterial.  We  see 
from  Mr.  Carey's  diary,  that  the  Chickamauga  arrived  at  Wilmiugtou, 
where  this  young  officer  unfortunately  "  slipped  up  on  his  expectations" 
on  the  19th  of  November,  without  having  fallen  in  with,  taken,  or  de- 
stroyed a  single  United  States  vessel.  The  coaling  at  Bermuda  there- 
fore did  not  lead  to  any  injury  to  the  United  States,  and  cannot  in  any 
poiut  of  view  foaud  a  claim  tor  damages. 

CASE  OF  THE  TALL  All  AS  SHE. 

This  vessel,  said  to  have  been  also  known  as  the  Olustee,  was  built 
and  originally  employed  as  a  blockade-ruuuer  under  the 
' "'""''  name  of  the  Athmta,  In  the  correspondence  of  the  United 
States  consnlates  during  the  first  six  months  of  the  year  lS6i  she  is 
several  times  spoken  of  as  a  blockade-runner  of  superior  power  of 
speed.^  Ho  reference  whatever  is  made  to  her  having  been  built  for,  or 
being  adapted  to,  the  purpose  of  war. 

In  the  August  of  that  year,  some  guus  were  put  on  board  of  her  at 
Wilmington,  with  a  crew  of  one  hundred  and  twenty  men,  and  having 
contrived  to  escape  from  the  blockading  vessels,  she  commenced  her 
work  of  devastation,  and  destroyed  several  vessels.*  Having  done  so, 
she  arrived  at  Halifax  on  the  18th  of  August.  What  occurred  there 
will  be  best  tokl  in  the  narrative  of  her  commander,  John  Taylor 
Wood : 

.  My  reception  by  the  artiiiiral  was  very  eokl  anil  uncivil;  tJjat  of  tlie  goveruor  less  so. 
I  stated  I  was  in  wout  of  cuti,  and  tbat  as  aoou  ua  I  ooulil  lill  up  I  would  go  to  sea — 
that  it  would,  take  from  two  to  tLrae  days.  No  objuctiou  was  made  at  t!ie  time.  If 
rliere  had  heen,  I  waa  prepared  to  demaud  furty-eisht  hours  for  repairs.  TUe  goveiiioi* 
nsked  me  to  call  iie:i:t  day  and  let  him  know  how  I  was  progreeBiuij;  and  when  I  would 
leave.  I  did  bo,  and  then  waa  told  that  he  was  surprised  that  I  was  still  in  port ;  that 
we  must  leave  at  once ;  that  we  could  leavb  the  Larhor  with  only  100  tons  of  ooal  on 
hoard.  I  protested  against  this  as  being  utterly  iusufScient.  He  replied  that  the  ad- 
miral had  reported  that  quantity  sufScient  (and,  in  such  matters,  he  must  be  governed 
by  his  statement)  to  run  the  ship  to  Wilmiug;toii.  The  admiral  had  obtained  this  in- 
formation by  sending  on  board  three  of  his  officers  ostensibly  to  looli  at  our  machinery 
fludThe  twin  sei'ew,  a  new  system,  but  really  1o  ascertain  ilie  qitantity  iff  coal  on  board, 
Utafbarned  dailg,^.  *  *  *  I  am  under  many  obligations  to  onr  agent,  Mr.  Weir, 
for  transacting  our  business,  and  tliraugh  his  management  about  130  tons  of  coal  were 
put  aboard  instead  of  half  that  (luantity.  *  *  •  Hatl  I  proouml  the  coal  needed,  I 
intended  to  have  straek  the  coast  at  tbe  Capes  of  the  Delawai'e,  and  followed  it  down 
to  Cape  Fear,  but  I  had  only  coal  enough  to  reach  Wilmtugton  on  the  night  of  the 
•ath.' 

It  ia  admitted,  in  the  case  of  the  United  States,  that,  in  respect  of 
what  took  place  ou  this  occasion,  the  United  States  have  no  cause  of 
complaint.    Indeed,  it  is  said : 

Had  the  British  authorities  at  Nassau,  Bermuda,  Barbadnes,  Cape  Town,  Melbonrue, 
and  other  colonial  ports,  pursued  the  same  course  that  the  lieutenant-governor  at  Hali- 
fax did,  under  the  wise  advice  of  the  admiral,  the  grievances  of  tlie  United  States 
would  have  been  much  less,  and  this  case  would  have  been  shorter  by  many  pi^es. 
The  first  time  that  the  rule  of  Jannary  31,  1862,  as  to  the  supply  of  coal,  was  fairly 
earned  out,  the  operations  of  the  iueui^ont  orniser,  to  which  it  waa  applied,  were  ar- 
rested ou  the  spot,  and  the  vessel  was  obliged  to  run  for  a  home  port.' 

The  Tallahassee  remained  at  Wilmington  some  months,  and  she  was 
then  sold  by  the  confederate  government  and  purchased  by  a  private 

'United  States' Documents,  vol.  vi,  pp.  737,  7'2S. 
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aierchaDt,  and  became,  and  afterwai-d  remaiueil,  a  metcliaut- vessel. 
In  that  character,  aud  aiider  tiie  name  of  the  Chameleon,  she  visited 
Bermuda  in  January,  18G5,  with  a  cargo  of  cotton  and  tobacco.  The 
vessel  being  identified  as  the  tbrmer  Tallahassee,  inquiries  were  set  on 
loot  by  the  authorities,  when  it  was  fully  shown  by  Mr.  Wilkinson,  the 
consignee  of  the  cargo,  that  she  had  passeil  into  private  hands,  and 
had  been  duly  registered  as  private  proi>erty.^ 

Upon  what  possible  grounds,  then,  can  we  be  asked  to  award  dam- 
ages in  respect  of  this  vessel?  Simply  because,  as  it  is  said,  "the  Tal- 
lahassee was  a  British  steamer  ftttecl  ont  from  London  to  play  the  part 
of  a  privateer  out  of  Wilmington,"^  But  upon  what  authority  is  this 
wcaiemeiit  made*  Simply  ou  that  of  a  passage  to  that  effect  in  n 
letter  of  Mr.  Adams  to  Earl  Russell,  written  much  later,  nauielyj  in 
March,  1865,  in  which,  complaining  of  the  system  of  blockade-running 
carried  on  by  British  ships,  he  thus  speaks  of  the  former  Tallahassee : 

The  Chameleon-  not  inaptly  named,  but  before  known  as  the  Tallnlmssee,  and  slill 
L'iirlier  aa  a  Britian  at-eamer  titted  out  fixim  London  to  play  the  part  of  a  privateer  ont 
uf  Wilmington,  was  lying  at  tliat  VKvy  time  in  Nassau,  relieved,  iodscd,  of  her  guns, 
but  still  ret-ainiug  all  tlie  attributes  of  her  hostile  oetiip.ition.' 

Every  one  knows  that  Mr.  Adams  woulrl  not  say  anything  that  he  did 
not  fully  believe  to  be  true;  but  he  must  forgive  me  for  saying  that  in 
this  instance  he  must  have  been  mistaken,  possibly  confounding  the- 
vessel  in  question  with  some  other.  In  the  earlier  cori'espondenee  of 
the  United  States  consulate  respecting  this  vessel  there  is  not,  as  I  have 
already  mentioned,  any  reference  whatever  to  it  as  having  been  intended 
for  a  i)rivateer.  She  was,  in  fact,  sold  after  a  three  weeks'  cruise,  be- 
cause, as  the  consignee  of  her  cargo  at  Bermuda  tells  us,  she  ha-dbeen 
"found  ill-adapted  to  the  purposes  of  war."''  Besides,  had  she  been 
built  as  a  privateer,  it  is  very  unlikely  that  she  would  afterwai-d  have 
been  bought  by  a  merchant  as  a  carrying  vessel.  Every  one  acquainted 
with  these  things  knows  that  a  vessel  intended  for  war  purposes  differs 
essentially,  in  point  of  construction,  from  one  intended  tbr  trade. 

When  a  government  is  unable  to  build  or  to  procure  ships  properly 
constrncted  for  war,  it  may  be  driven  to  tile  expedient  of  converting 
merchant- vessels  into  vessels  of  war;  but  a  merchant  does  not  buy  ships 
of  war  to  turn  them  to  a  purpose  for  which  their  construction  makes 
them  wholly  nnflt. 

But  what  if  this  vessel  had  been  originally  built  as  a  privateer !  Is 
it  meant  to  be  asserted  that  this  alone,  without  any  suggestion,  much 
less  proof,  of  default  on  the  part  of  the  British  government,  is  enough 
to  fix  the  latter  with  liability  for  the  acts  of  such  a  vessel  ? 

But  it  would  be  a  waste  of  time  to  pursue  this  further.  Here,  again, 
I  must  say  I  think  this  claim  ought  never  to  have  been  submitted  tons. 

CASE  OF  THE  EETRIBUIIOK. 

This  vessel  was  a  small  steamer  built  in  the  State  of  S"ew  York,  and 
originally  employed  as  a  tug-steameron  Lake  Erie.  Just  before    t-„„  iie,„i.ia.^„, 
the  attack  on  Fort  Sumter  she  was  chartered  by  the  Gov- 
ernment of  the  United  States  and  sent  to  the  southern  coast. 

Having  been  compelled  by  stress  of  weather  to  enter  Cape  Fear  Eiver, 
she  was  there  seized  by  the  confederates.    Her  machinery  was  removed, 
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and  she  was  converted  into  a 'sailing- schooner  and  armed;  slie  tiien 
started  on  a  cruise  under  the  name  of  the  Eetriliation.' 

On  the  28th  of  Jannary,  1803,  she  captured  near  8ao  Domingo  the 
United  States  merehant-vessel  Hanover,  latlen  with  a  cargo  of  provis- 
ions. The  master  and  crew  of  tJie  vessel  were  pnt  into  the  boat,  in 
which  they  rowed  to  San  Domingo,  and  the  chief  ofBcerof  the  Retribu- 
tion, a  man  named  Vernon  Loeke,  or  Parker,  (for  he  was  at  diflfereut 
times  known  under  both  these  names,)  took  possession  of  the  Hanover 
■with  a  prize  crew.^ 

The  Hanover  arrived  on  the  5th  of  February  at  Long  Cay,  a  small 
island  of  tiie  Bahamas,  about  two  hundred  and  forty  miles  from  the  seat 
of  government,  in  company  with  a  wrecking-schooner  named  the 
Brothers,  and  owned  by  Messrs.  Farrnigton,  merchants,  of  that  island. 
Here  "Vernon  Locke  represented  himself  to  be  the  master  of  the  Hano- 
ver, and  stated  that  he  was  bound  from  Boston  to  a  port  of  Cuba,  where 
he  was  to  have  sold  his  cargo,  and  to  run  the  blockade  with  a  cargo  of 
salt.  On  the  plea  that  his  vessel  had  run  ashore  on  a  neighboring 
island,  and  was  in  a  leaky  condition,  he  obtained  the  permission  of  the 
customs  collector  at  Jjong  Cay  to  transfer  part  of  the  cargo  to  the 
Brothers,  and  to  land  the  rest,  and  eventually  to  sell  the  whole  througli 
the  agency  of  Messrs.  Farrington.  For  this  purpose  he  produced  the 
manifests  of  the  cargo,  and  forged  to  them  the  signature  of  the  true 
master  of  the  vessel,  one  "Washington  Case.  The  magistrate  of  the  dis- 
trict, who  resided  in  another  island,  but  who  happened  to  arriveafc  Long 
Cay  at  the  time,  questioned  the  pretended  master,  and  appears  to  have 
bad  Ids  doubts  as  to  the  truth  of  some  of  the  particulars  of  the  story. 

In  a  report  which  lie  afterwards  furnished'  to  the  governor,  of  the  20tli 
of  April,  1863,  he  says: 

I  liad  my  doubts  as  to  the  vesiiel  having  been  on  shore  jit  luaKHii.  iiitd  I  iiiontion(>(l 
my  doubts  to  Mr.  FaiTliigtoii,  I  told  him  that  I  was  under  the  iraiU'essiou  that  in  the 
eai^  thure  might  be  articles  eontraband  of  war,  and  that  the  reported  disaistur  vxn 
bat  a  ruse  to  prevent  the  lioston  merchant  being  tracked  in  Naaaan  in  Lis  ilhciii  trade 
with  the  SoQth.  But  I  found  out  afterward,  ou  iuq^niiy  from  tlie  acting  tiile-waiter, 
that  the  cargo  was  really  one  ijf  proyisioiis. 

Mr.  Farrington  (tdmitted  that  he  also  donhtod  whether  the  Hanover  had  been  ou 
shore,  bat  inaaniuch  as  the  captain  came  to  him  properly  di>onmented,  he  did  not  see 
any  impropriety  in  liis  acting  as  the  captain's  agent,  and  that  he  was  not  aware  of  any 
ill^ality  m  the  matter — ai)d  I  mast  here  add  tbat  I  am  under  the  impression  that,  up 
to  that  moment,  Mr.  Farrington  was  as  ignorant  of  the  real  fects  of  the  case  as  I  was. 
It  mnat  be  remembered  that  the  captain  was  a  perfect  stranger ;  that  the  register  and 
articles  of  the  Hanover  were  prodaoed.  I  believe,  at  the  collector's  office,  but  I  know 
that  he  had  the  ship's  clBarance,  the  bills  of  lading,  and  even  the  certificate  from  the 
cnstom-house  in  Boston  that  the  captain  had  taken  the  oath  of  fidelity  to  the  Union. 
Herepresented'himself  as  Captain  Case,  and  signed  all  documents  a.sWashiugtfln  Case, 
the  name  of  the  captain  as  appearing  on  the  docnmeuts.' 

The  schooner  Brothers,  having  taken  on  board  part  of  the  cargo  of 
the  Hanover,  left  with  it  for  Nassau,  taking  also  tlie  pretended  master; 
but  it  seems  that  he  only  went  in  her  as  far  as  Bum  Cay,  another  island 
of  the  Bahamas,  from  which  he  was  taken  oS  by  the  Betribution,  The 
Hanover  remained  at  Long  Cay  for  a  day  or  two  after  the  Brothers  had 
left,  and  then  seems  to  have  sailed  for  some  port  in  the  Southern  States.' 
The  manner  in  which  the  fraud  which  had  been  committed  on  the  au- 
thorities was  discovered,  is  thus  relatedbyMr.Burnside,  the  magistrate 
of  the  district,  in  the  report  which  has  been  already  referred  to : 

The  Hanover  remained  a  day  or  two  after  the  Brothers  had  left,  at  Long  Cay,  iiudm- 
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(lie  charge  of  tile  foiinei'  mate,  takiaein  a  cargo  of  salt,  aad  it  was  only  aliout  lialf  an 
liour  previous  to  her  departure  that  I,  and,  I  am  under  the  impressiop,  Mr.  Farrington 
iilKO,  uadtbe  slightest  misgiving  tliat  the  person  wbo  bad  represented  himself  as  the 
oaptaiii  of  the  Hanover  was  not  Wafthington  Case.  Oueof  the  sailors  of  the  Hanovei', 
under  the  influeuce  of  liquor,  relerred  to  the  supposed  captain  in  the  collector's  pres- 
ence liy  some  other  name.  I  was  with  Mr.  Faniugton  when  the  collector  meiitioaeii 
t!ie  oiruumstance;  reference  was  immediately  made  to  the  documents,  and  the  differ- 
ence in  the  Hignntnres  confirmed  what  the  colleotor  had  heard.  The  supposed  Captain 
Case  had  then  left  in  the  Brothers,  and  no  actjon  conld  have  been  taken  even  if  I  had 
iieeii  armed  with  power ;  hut  even  then  we  were  under  the  impression  that  the  name 
had  been  assumed  in  the  enstom-honse,  in  Boston,  by  some  other  person  to  fiicilitate 
Captain  Case's  leaving  Boston,  supposing  him  to  have  been  a  auspicious  person :  and 
;  t  was  only  after  I  had  left  Lour  Cay,  on  my  way  to  Inaj^a,  that  we  met  a  vessel  Ecom 
Inagiia,  and  I  received  a  letter  from  Mr.  Sargent  informing  me  that  lie  wa^^uder  the 
iinpreasiou  tliat  the  Hanover  was  a  prize  to  the  Eetribution. 

Oil  the  19th  of  February  following,  the  Eetribiition  captured  another 
American  merchant-vessel,  the  Emily  Fisher,  iu  the  neighborhood  of 
('astle  Island,  one  of  the  Bahamas.  The  case  of  this  vessel  does  not 
seem  to  have  formed  the  subject  of  any  complaint  either  on  the  part  of 
Ihe  United  States  Government  or  of  the  parties  interested  until  the 
present  time;  and  the  collector  of  customs  at  Long  Cay  being  now 
<l(!iid,  there  is  little  e^'idence  to  be  depended  upon  as  regards  the  pro- 
ceedings at  that  place. 

The  statement,  produced  by  the  United  States,  of  a  man  named 
Sampson  who  was  at  the  time,  according  to  his  own  account,  employed 
;it  Long  Gay  under  the  orders  of  the  United  States  Government  as  a 
"deputy  marshal"  or  detective  ofBcer  to  look  after  wreckers  and 
blockade-runners,  cannot  be  regarded  as  reliable.  He  states  that  all 
the  tiicts  connected  with  the  capture  of  the  vessel  and  the  subsequent 
transactions  were  true,  "  Irom  his  personal  knowledge,"  and  that  lie  had 
previously  testified  to  them  before  a  court  in  New  Jersey.^  Bat  it  is 
obvious  that  lie  can  have  had  no  personal  knowledge  of  the  facts  con- 
nected with  the  capture  of  the  vessel,  which  took  place  at  a  distance 
from  Long  Oay ;  and  on  reference  to  the  proceedings  of  the  trial  men- 
tioned, the  material  portion  of  his  evidence  is  found  to  be  no  more  than 
that  he  saw  the  Retribution  in  the  spring  of.  1863  at  Long  Cay,  whei-e 
she  was  lying  outside  the  Emily  Fisher;  that*he  was  introduced  by  an 
acting  magistrate  of  Long  Cay  to  the  first  and  second  lieutenant  of  the 
former  vessel,  and  "  had  a  general  talk  about  the  North  and  South,"  ^ 

According  to  the  statement  on  oath  of  Mr.  Staples.the  former  master 
of  the  Emily  Fisher,  which,  however,  was  only  made  in  September  last, 
eight  years  after  the  event,  he  was  indnced  by  the  assurances  of  a  cap- 
tain of  a  British  wrecking- vessel  to  come  within  range  of  the  Retribution, 
by  whom  he  was  captured.  The  Emily  Fisher  was  then  run  on  shore 
by  the  orders  of  the  captain  of  the  Retribatioii,  and  was  taken  possession 
of  by  some  wrecking  boats.  The  vessels  afterward  proceeded  to  Long 
Oay,  where  the  master  was  eventually  placed  in  possession  of  the  vessel 
by  the  collector,  but  not  until  he  had  bargained  with  the  wreckers  to 
pay  them  50  per  cent,  on  the  cargo  and  S'lii  per  cent,  on  the  vessel  for 
salvage.  Staples  adds  that  "  he  was  toJd  by  the  authorities,  that 
though  the  law  would  not  allow  the  privateer  to  tcfuch  the  brig,"  yet, 
"  if  he  wished  to  do  so,  they  had  no  means  of  preventing  him  ;  that  the 
captain  of  the  privateer  told  him,  the  deponent,  that  he  had  given  the 
cargo  to  the  wreckers,  aa  he  wanted  the  brig ;  that  he  was  going  to  put 
his  guns  on  board  of  her  and  destroy  his  schooner;"  "  that  he  further 
told  the  deponent  that  the  wreckers  were  to  pay  him  something  hand- 
some, and  that  the  deponent  believes  that  they  did  so;  that  depo- 
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nent  was  obliged  to  aeee])t  the  wreckers'  terms  at  tlie  ])ort  (if  entry,  be- 
cause tlie  lirig  lay  niider  the  guns  of  the  pi-ivateer,  aud  tlie  authorities 
declared  theit  iuability  to  protect  bim,"^ 

Having  recovered  possession  of  his  vessel  and  a  portion  of  the  cargo, 
the  master  of  the  Emily  Fisher  proceeded  ou  his  voyage. 

It  is  adiiiitted,  in  a  inemoraudniu  iuclosed  lu  a  dispatch  frani  the  act- 
Krtribuim„  "'^  governor  of  the  Bahamas  of  the  17th  of  February  last, 
that  "  from  inquiries  which  have  been  recently  instituted, 
there  is  very  little  doubt  that  the  statements  contained  in  the  deposi- 
tion of  Captain  Staples  are  substantially  correct,  so  far  as  they  relate  to 
■what  tooliplace  in  Fortune  Island.'*  It  aeenis  not  improbable,  indeed, 
that  the  authorities  may  have  really  been  unable  to  aftbrd  any  protection 
to  the  masterof  the  Emily  Fisher,  the  place  being  a  small  port  in  a  re- 
mote island.  The  magistrate,  Mr.  Bnrnside,  who  was  at  this  time  absent, 
speaks  in  his  report  quoted  above,  of  his  inability  to  take  action  against 
the  supposed  Captain  Case,  "  even  if  he  had  been  armed  with  ijower."  ^ 
The  autliorities,in  Mr.  Buniside's  absence,  probably  consisted  only  of 
the  customs  collector,  and  perhaps  the  "  assistant  magistrate,"  mentioue<l 
in  Sampson's  alfidavit.  It  does  not,  moreover,  appear  bow  far  Mr. 
Staples  made  them  acquainted  with  what  had  happened  previously  to 
the  arrival  of  this  vessel  at  Long  Cay. 

The  question  of  the  capture  of  the  Emily  Fisher,  as  I  have  already 
said,  seems  not  to  have  formed  the  subject  of  any  complaint  up  to  the 
time  of  the  present  arbitration,  and  all  the  information  that  appears  to 
have  reached  the  government  at  the  time  is  contained  in  the  following 
passage  of  Mr.  Burnside's  report,  which  shows  no  trace  of  any  improper 
proceedings  having  been  committed  or  tolerated  at  Long  Cay : 

I  bave  heard  J^om  Long  Cay  tliat  the  RetribntioD,  snliHeqnent  to  the  aft'nir  of  tbe 
Hauover,  captured  an  American  brig  in  tlie  iieigbborbood  of  Uaatle  IslHncl — tUe  Emily 
Fisber,  with  a  cargo  of  sugar — tbat  tbe  commaudcr  of  tbe  Betribntion  oidei'ed  ber  to 
lie  mo  on  shore  uear  Long  Cay,  and  tbat  Hnhecquantly  bIiu  was  extricated  6com  danger 
by  the  wreckers,  who  carried  her  to  Lonu  Cay,  where  salvage  ivas  awarded  to  tbe 
wreekeTs,  and  a  portion  of  the  cargo  sold  to  pay  tbe  salvage  and  esiienae,  and  tbe 
EmiJy  Fisher  then  proceeded  wijb  tbe  balance  of  her  cargo  to  New  York. 

On  tbis  latter  occasion  the  Hetribntiou  did  call  at  Long  Cay,  and  some  of  her  oflicera 
hod  coruninuication  with  Mr.  EichardFarriiigton,  and  at  that  time  the  Bupposed  Waab- 
iugtou  Case  was  seen  onboard  tbe  Hetribntiou  ;  bat  I  do  not  know  in  what  capacity  .< 
There  seems  no  ground  whatever  for  saying  that  either  in  respect  to 
the  Hanover,  or  to  the  Emily  Fisher,  any  charge  of  want  of  due  diligence 
can  be  sustained  against  the  British  authorities. 

The  EetribtttioD  remained  at  Long  Cay,  according  to  the  evidence  af- 
terward given  by  Mr,  Farringtoii  at  the  trial  of  Vernon  Locke,  not 
more  than  a  day."  Shortly  before  the  end  of  Februarj-  she  arrived  at 
Nassau,  where,  it  must  be  remembered  that  none  of  her  previous  ])ro- 
ceedings  were  at  the  time  known  to  the  authorities.  It  is  stated  in  the 
argument  of  the  United  States  that — 

Tho"eiieciaJ  leave"  called  for  by  the  British  Govern  in  eut,  nuder  (bite  of  JannarySl, 
1862,  seeuis  never  to  have  been  asked  foi-  or  granted.  Her  comiuHuder  waa  not  even 
callail  upon  for  his  commission.  All  that  occnrredupon  heranivalis  tbnsHtatedby  the 
pilot:  "She  had  a  small  bj"  on  deck.  The  captain  tolduiebe  was  fnimljoiig  Cay.  1 
asked  tbe  captam  where  he  wa«frou).  He  answered,  'Lung  Cay.'  I  saw  from  the  look 
of  the  vessel  and  the  apnearouoe  of  the  crew,  their  clothing,  that  she  was  likely  to 
he  au  armed  vessel.  I  tneu  asked  liiin  if  she  was  a  vtssel  of  war.  I  begged  hiui  to 
excnseniy  being  so  partionlar,  as  I  was  instructed  to  do  so,  to  put  such  questions.  He 
told  me  she  was  an  armed  vessel." " 

~~  '  United  States  Ducuuieiifs,  vol.  vi,  pp.  TSa,  "ay. 

=  3Sritish  Appendix,  vol,  vi,  pp-23,  94. 

=  Ihid.,p.l6i^. 

<  Ibid.,  vol.  V,  pp.  168, 109. 

^  Ibid.,  p.  190. 

"  Page  20^. 
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Here  tiie  iiuotatioii  ends,  'out  the  deposition  of  tlie  pilot,  iviieii  referred 
to,  is  found  to  coiitiiuie  aa  follows :  "  J  then  told  him  iie  eouid  not  go  into 
port.  We  rounded  to  immediately,  and  came  to  anchor;"  and  the  pilot 
goes  on  to  say  that  the  captain  came  on  sliore  in  his  boat.' 

And  in  the  evhleuee  of  Mr.  Taylor,  at  that  time  the  acting  receiver- 
general  at  Nassau,  given  afterwards  at  the  trial  of  the  Etta,  it  is  stated 
that  "the  Betribation  did  not  enter  as  a  trader  in  the  port  of  Nassau ; 
she  was  treated  as  a  confederate  vessel  of  war."  ^  It  seems  obvious,  there- 
fore, that  her  character  was  verified  and  the  necessary  jiermisaion  ob- 
tained before  she  was  allowed  to  enter  the  port.  This  view  receives  ad- 
ditional corroboration  by  the  notice  inserted  in  the  Bidiauia  Herald  of 
the  2Sth  of  February,  to  the  following  effect  i 

The  southern  gnn-boat  Batribtition  put  in  liere  ou  Tliuvstlay  last  for  tliii  piu'iiose  of 
undergoing  repairs,  if  perinitteil  to  tlo  so  by  bis  excelleucy  tlie  governor.  ,  She  hiis  since 
lieett  comlemncd,  and  is  to  be  uolil  at  public  auction  on  Monday.' 

The  vessel  was,  as  is  stated  in  this  announcement,  condemned  as  nn- 
seaworthy  by  a  board  of  survey.  Her  hull  was  sold  on  the  3d  of  March, 
J  863,  for  £250,  to  Messrs.  Perpall  &  Co.,  merchaQts,  of  Nassau,^  there 
being  at  the  time  no  regulation  to  prevent  tlie  dismantling  and  sale  of 
belligerent  armed  veassels  in  British  ports.  By  Messrs.  Perpall  she  was 
again  sold  for  the  same  snm  to  a  Mr.  Thomas  Stead,  who  was  at  the 
time  a  clerk  to  some  parties  engaged  in  the  blockade-running  trade.° 
By  him  she  was  registered  on  the  lOth  of  April,  1S63,  as  a  British  vessel, 
under  the  name  of  the  Etta,''aud  it  is  said  that  an  attempt  was  made  to 
run  the  blockade  with  her,  bat  failed.  In  June,  1803,  she  was  again  sold 
by  public  auction  to  the  firm  of  Eenouard  &  Co.,  of  Basaao,  who,  having 
bought  her  for  £158  and  repaired  her  at  a  cost  of  £200,  sent  her  with  a 
cargo  of  frnit  to  B"ew  York,  where  she  was  seized,' libeled  iu  the  district 
court  of  Sew  Jersey,  and  ultimately  adjudged  as  forfeited  to  the  United 
S  tales,'' 

This  terminates  the  history  of  the  Betributioii,  Into  the  steps  taken 
by  the  authorities  at  Nassau  for  the  punishment  of  the  principal  offender 
it  is  scarcely  necessary  to  enter  in  detail,  as  they  do  not  affect  the  acts 
previously  committed  by  the  vessel.  They  are  briefly  as  follows ;  The 
first  information  received  by  the  governor  as  to  the  sale  of  the  cargo  of 
the  Hanover  at  Long  Cay  was  given  in  a  letter  dated  the  11th  March, 
1803,  from  a  Mr.  Jackson,  agent  at  Nassan  for  the  American  under- 
writers.* The  Eetribution  had  at  this  time  been  sold  to  private  ownei'S, 
and  although  it  was  said  by  Mr.  Jackson  that  the  offieers  of  that  vessel 
were  residing  in  Nassau,  the  attorney-general  was  of  opinion  that  the 
facts  as  related  were  not  sufficient  to  render  thepartdes  criminally  liable.'' 
A  further  representation  was  made  on  the  same  subject  in  April,  1SC3, 
by  tlte  United  States  Government  through  the  British  miuiatei-at  Wash- 
ington. Inqniries  had  in  the  mean  whDe  been  made  by  the  governorou 
the  advice  of  the  attorney-general,  which  led  to  the  report  of  the  resi- 
dent magistrate,  Mr.  Burnside,  dated  April  20, 1803,  of  which  1  have 
quot-ed  some  passages.  This  report  rendered  it  clear  that  the  pretended 
iiLast«r  of  the  Hanover  had  been  guiltj-  of  forgery  and  personation,  and 


m>id.,  p.  iM. 

'  ibid.,  n.  19a. 
'■  Ibid.,  p.  lOTi. 
nbid.,  p.  1G5. 
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tlie  attoruey-geueral  received  in  the  following  montli  information  point- 
ing to  Vernon  Locke,  then  in  the  colony,  as  the  guilty  person.  As  the 
witnesses  were  all  at  a  considerable  distance,  the  ordiuary  process  of 
ohtaining  sworn  information  on  which  to  found  a  warrant  would  have 
caused  considerable  delay;  the  attoruey-general  theretbre  availed  himself 
of  the  power  given  him  by  a  local  act,  aud  issued  a  precept  to  the  police 
magistrate  at  Kassau  reqniriug  him  to  issue  a  warrant  against  Locke.^ 
The  latter  was  accordingly  anested,  and,  after  a  long  examination,  waa 
committed  for  trial,  but  escaped,  forfeiting  his  bail.  He  was,  hijwever, 
re-arrested  and  brought  to  trial ;  but  the  evidence  being  iusufficieut  on 
some  of  the  essential  pouibs,  he  waa  finally  acquitted.' 

I  have  now  gone  through  the  cases  of  all  the  diftferent  vessels  in  respect 
c..™  in  whirl,  of  which  claims  have  been  preferred  tbr  losses  sustained 
h«i;'i.d;"^pcS  through  the  alleged  want  of  due  diligence  on  the  part  of  the 
""•.  British  government.     After  all  that  has  beeu  said  and 

written,  it  is  only  in  respect  of  two  vessels,  both  equipped  at  the  very 
outset  of  the  civil  war,  aud  before  the  contrivances  resorted  to  had  be- 
come known  by  experience,  that  this  tilbunal,  which  has  not  shown  a 
dispositiou  to  take  1x)0  indulgent  a  view  of  the  fulflUuient  of  ueuiral 
obligations,  has  been  able  to  iind  any  default  in  British  authorities  at 
home ;  while  in  respect  of  a  third,  the  tribunal ,  by  a  majority  of  one 
voice  only,  has  fixed  the  government  with  liability  for  an  alleged  error 
in  judgment  of  the  governor  of  a  distant  colony  in  respect  of  allowance 
of  coal,  and  for  the  want  of  vigilance  of  the  police  in  not  preventhig 
men  from  joining  a  confederate  vessel  at  night.  We  have  here  the  best 
practical  answer  to  the  sweeping  charges  so  perseveriugly  brought 
against  the  British  government  aud  people. 

The  tribunal  having  thus  settled  the  instances  in  which  it  is  prepared 
to  hold  Great  Britiiin  responsible,  we  have  next  to  consider  the  important 
question  of  damages. 

The  first  question  which  presents  itiself  on  apjn'oaehuig  the  subject  of 
*-»rJofu.nm:„  pccuniary  componsatiou  is,  whether  the  triuunal  ought  to 
"•■-■'■  award  a  sum  in  gross,  or  whether  it  would  be  advisableto 

refer  the  amount  of  compensation  to  be  settled  by  assessors  under  the 
provisions  ot  the  treaty  of  Washington.  .  On  the  oue  hand,  as  it  is  ad- 
mitted that  these  claims  have  never  been  audited,  ot  even  been  bona  fide 
examined  hy  the  Government  of  the  United  States,  it  must  necessarily 
be  extremely  difficult  to  estimate  the  amount  which  shonld  be  awarded 
in  respect  of  them ;  more  especially  as  it  becomes  apparent  that  a  large 
proportion  of  them  are  most  extravagant  in  amount,  while  none  of  the 
ordiuary  documents  evidencing  the  value  of  shipping  property  or  mer- 
chandise have  been  brought  before  the  tribunal.  On  the  other  hand,  it 
is  for  many  reasons  desirable  that  the  matters  in  dispute  shonld  he  dis- 
posed of  aud  settled  as  soon  as  possible,  so  as  to  pnt  an  end  to  all 
further  disputes,  as  well  as  to  avoid  giving  the  opportunity,  which  would 
be  aflbrded  by  sending  the  settlement  to  assessors,  to  invent  fresh  cMms 
and  present  them  from  day  to  day  before  the  latter.  On  the  whole,  I 
have  come  to  the  conclusion  that,  if  the  clearly  inadmissible  claims  be 
r^ected,  aud  the  extravagant  claims  properly  reduced,  justice  may  sub- 
stantially be  done  by  awarding  a  lump  sum,  and  that  the  ativantage  of 
such  a  course  would  counterbalance  the  disadvantages  which  it  no  doubt 
involves. 

The  claiifis  for  individual  losses,  which  were  in  April  lust  advaiK^d  in 
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the  revised  statement,  amou!ite<I  to  $25,547,161;  besides  j„„„„,„f^,„, 
which  a  claim  for  "costs  of  pursuit  and  capturoj"  exceeding 
$7,000,000,  was  preferred  on  the  part  of  the  United  States  Government. 
To  all  which  was  superadded  a  claim  for  interest  of  7  per  cent,  per 
annnm  from  the  times  of  capture  until  payment.  These  claims  have, 
however,  to  be  diminished  by  reason  of  Great  Britain  having  beeu  pro- 
nounced by  the  tribunal  to  be  liable  in  respect  ouly  for  the  captures 
made  by  the  Alabama,  Florida,  and  Shenandoah,  and  for  those  made  by 
the  latter  only  after  her  departure  from  Melbourne.  On  the  other  hand, 
the'elaims  in  respect  of  the  other  vessels  having  beeu  rejected,  the  repre- 
sentatives of  the  United  States,  on  the  19th  of  August  last,  presented 
new  and  increased  claims  to  the  extent  of  83,lo0y000,  so  that  the  claims 
then  advanced  by  the  Uuited  States  in  respect  of  those  captures,  for 
which  Great  Britain  has  been  held  liable,  amounted,  after  correcting 
certain  admitted  errors  of  calculation,  to  $19,146,444,  over  and  above  a 
claim  ot  $6,735,063  for  the  cost  of  pursuit  and  capture  in  respect  of  the 
three  vessels,  and  the  claim  of  interest  at  the  rate  of  7  per  cent. 

I  concur  entirely  with  the  rest  of  the  tribunal,  in  holding  that  the 
claim  for  cost  of  pursuit  and  capture  must  be  rejected.  This  ch;„,  [„  „.,  „, 
item  of  expense  formed  part  of  the  general  expense  of  tlie  i""-""™"''  "'f-"- 
war.  The  cruisers  employed  on  this  service  would,  probably,  have  been 
kept  in  commission  bad  the  three  vessels  in  qnestioii  never  left  the 
British  shores. 

"VVe  have  therefore  onlj'to  deal  with  the  claim  for  losses  sustained  by 
individual  citizens. 

Now  there  can  be  no,  doubt  that  the  only  damages  which  the  tribunal 
is  authorized  to  award  under  the  treaty  for  the  indemnifica-  d„s««.i  ..r  j....- 
tion  of  Americau  citizens  must  be  confined  to  loss  actually  °*™ 
sustained  by  destruction  of  ships,  cargoes,  or  personal  effects.  "Where 
damage  to  property  arises,  not  directly  from  willful  injury,  but  indirectly 
only,  from  want  of  due  care,  an  indemnity  against  actual  loss  is  all  that, 
by  the  law  of  England  or  America,  or  by  any  principles  of  general  juris- 
prudence, can  possibly  be  awarded. 

If,  therefore,  this  tribunal,  instead  of  sending  the  amount  to  be  paid 
by  Great  Britain  to  be  ascertained  by  assessors,  should  think  "fit  to 
award  a  sum  in  gross,  as  it  is  empowered  to  do'by'the  treaty,  it  must 
still,  infixing  the  latter,  proceed  on  the  best  estimate  it  maybe  enabled 
to  arrite  at,  on  the  data  before  it,  of  the  losses  actually  sustained  by 
American  citizens  through  the  three  ships  for  which  Great  Britain  is  to 
be  held  liable. 

The  claims  for  individual  losses  by  reason  of  property  destroyed  by 
the  three  ships  in  question  amounts  to  the  sum' of  $19,146,444;  but  this 
amount  includes  items  which  involve  important  questions  of  principle, 
and  deser\'e  special  consideration. 

These  are  i 
(A;)  Tlie  cluiiue  iu  respectof  tlie'vihaliiig  vee&els  ilestioyed  foi  lots  ot  pios 

pective  catcii,  amonntiiig  to  >"4  009  101 

(U.)  Tli«  cliiitDB  for  grosa  freiglita  amonnting  to  1  007  IS! 

(C.)  Tho  double  claims,  amonntiug  to  I  ^rii  243 

(D.)  The  new  claims,  preseuti-dfoi  tliBh  it  t  IJlIi  1 1^  ibt   i   ojut 


f  w4"  ear 

(A.)  There  can  be  little  doubt  that  the  amount  claimed  for  the  pros- 
pective catch  of  the  whalers,  which  is,  in  fact,  about  double  ci-inn.  n>r  ,^->- 
the  value  assigned  to  the  vessels  and  their  outfits,  is  so  ex-  i™^''«'»"'^ 
travagant  as  almost  to  justify  at  once  the  rejection  of  the  wholeTlli 
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Tlie  true  cliaracter  of  these  claims  will  be  seen  by  comparing  tlie 
amount  of  tlie  demands  now  made  for  the  prospectiye  earnings  of  tbe 
whalers,  with  the  original  list  of  claims  iorwarded  by  Mr.  Seward  to  Mr, 
Adams  in  1860,  and  communicated  by  the  lattei"  to  tbe  British  govern- 
ment.  It  thus  appears  that  these  claims  have,  without  any  assignable 
reason,  increased  to  such  an  extent  that  they  are  now  sometimes  donble, 
sometimes  treble,  and  sometimes  even  more  than  five  times  what  they 
were  in  the  origiiirtl  list.  The  following  table  exhibits  some  of  the  moi'e 
striking  cases: 


i 

$30,000 

ilsao 

53,  075 

196, 156 

Many  other  similar  instances  of  extraordinary  and  arbitrary  ii 
might  be  cited,  but  the  above  will  suffice  to  show  (what,  indeed,  a  mere 
comparison  of  the  claims  themselves  with  the  valne  and  tonnage  of  the 
vessels  but  too  clearly  proves)  that  these  demands  are  of  a  most  extor- 
tionate character.  Bat,  independently  of  the  undeniably  exaggerated 
amount  of  the  claims,  a  demand  for  (/ross  prospective  earnings  as  dis- 
tinguished from  net  earnings  is  quite  incapable  of  being  maintained. 
This  is  admitted  in  the  argument  of  the  United  States,  and  is  clearly 
demonstrated  in  the  British  report.  According  to  the  decisions  of  the 
Supreme  Ooart  of  the  United  States,  the  only  allowance  which  ought 
to  be  made  in  respect  of  prospective  catch  is  in  the  nature  of  interest 
from  the  time  of  the  destruction  of  the  vessel.^ 

I  should  myself  be  disposed  to  adopt  a  more  liberal  mode  of  compen- 
sation, and  to  award  for  prospective  profits  a  reasonable  percentage  on 
the  values  of  the  vessels  and  outfits;  but  I  cannot  but  think  that  if  a 
jeiir's  wages  is  to  be  awarded,  as  proposed,  for  the  officers  and  crews, 
the  amount  of  25  per  cent,  on  those  values  as  claimed  in  the  American 
tables  presented  on  the  2Cth  of  August,  in  case  of  the  claim  for  pros- 
pective catch  being  disallowed,  far  exceeds  what  is  properly  assignable. 
The  total  amount  claimed  for  the  whaling- vessels  and  outfits,  an  amount, 
which,  as  I  shall  presently  show,  bears  every  sign  of  gi-eat  exaggera- 
tion, is  $1,780,091.  A  claim  of  $059,021  is  advanced  for  secured  earn- 
ings. To  award  a  further  sum  of  §400,000,  as  claimed,  in  lien  of  pri>s- 
pective  profits,  would  make  a  total  allowance  of  over  $1,000,000  (or  CO 
per  cent,  of  the  original  values  of  the  vessels  and  outfits)  for  secured 
and  prospective  outfits  alone ;  in  addition  to  a  sum  of  $588,000,  or  more 
than  30  per  cent,  more,  for  the  wages  of  the  officers  and  crew,  (which 
are  supposed  to  come  out  of  the  gross  earnings,)  and  this  irrespective 
of  tRe  fact  of  interest  being  claimed  on  the  whole  from  the  date  of  the 
capture. 

iO  of  tbe  Lively  (1  Gallisoii,  31o.)    Brit 
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{B.)  Aa  to  tlie  claims  for  {frosa  freiglits  aiiiomitiug  to  81,007,153. 

That  tliese  claims  are  also  greatly  exaggerated  apitears  troin  tlie  several 
iDstanees  to  be  fonud  eomniented  od  iu  the  British  reports,     c,,,„_^  r„r  5,„., 
but  the  same  fact  follows  beyoud  a  doubt  from  the  follow-  '•"''■■'^ 
iiig  consideration : 

In  a  report  presented  by  a  committee  of  the  House  of  Representatives 
of  the  United  States  in  1870,  atableis  to  be  fonnd  (Table  XVI)  giving 
the  valve  of  thp  ffross  yearly  earnings  of  all  Ainerictm  vessels  engaged 
in  the  foreign  carrjing  trade  from  18G1  to  1870.  The  value  of  these 
gross  yearly  earnings  is  there  stated  to  amount  to  33J  per  cent,  of  tLe 
value  of  the  veaaela.  On  looking  at  the  British  tables  it  will  be  found 
that  the  amounts  claimed  for  freight,  altkough  for  iuilmdua!  voyages 
not  exceeding  on  the  average  six  months  in  dnration,  are  more  than  i7 
per  cent,  on  the  alleged  values  of  the  vessels,  from  wMch  it  would  fol- 
low that  these  claims  are  exaggerated  to  the  extent  of  nearly  CO  per 
cent. 

Independently,  however,  of  the  exaggeration  in  amount,  it  is  clear 
that  a  claim  for  gross  freight  as  distinguished  from  net  freight  caiinot 
be  supported  by  any  sound  reasoning.  It  is,  moreover,  incoiisisteut 
witlt  all  the  English  and  American  antboritiea  on  the  subject.^  The 
United  States  counsel  seemed  to  have  themselves  thought  sneli  a  claim 
hopeless;  for,  on  the  19th  August  last,  they,  for  the  first  time,  as- 
serted that  these  were  claims,  not  for  gross,  but  for  net  freights.  It  is 
sufficient  on  this  point  to  say  that,  in  the  face  of  the  well-known  offi- 
cial estimate  above  referred  to,  according  to  which  the  grass  average 
yearly  earnings  of  American  merchant- vessels  amonnted  only  to  33J  per 
cent,  of  the  values  of  the  vessels,  an  assertion  that  claims  amounting  to 
jnore  than  47  per  cent,  of  such  values  were  advanced  for  net  and  not 
for  gross  freights  on  voyages  not  exceeding,  on  the  average,  half  a  year 
in  duration,  is  one  which  caiTies  its  own  refutation  on  the  face  of  It, 
especially  when  it  is  remembered  that  these  claims  are  generally  pre- 
sented in  the  revised  statement  as  claims  for  cliaiter-party  or  bill-of- 
lading  freight. 

Under  these  circumstances  I  cannot  but  think  that  the  allowance  of 
50  per  cent,  on  those  claims,  which  the  tribunal  received  -with  favor  and 
is  prepared  t^j  adopt,  is  far  in  excess  of  what  would  in  jostice  satisfy 
them , 

(C)  Ah  to  the  donble  claims. 

They  consist  in  the  main  of  claims  made  by  the  owners  for  the  value 
of  their  property,  simultaneously  with  claims  advanced  by  ^^  ,^^  ^^^  .^_ 
insurance  companies  with  whom  the  property  was  insured, 
and  who  paid  the  owners  the  amount  of  their  loss.  To  pay  the  owners 
and  the  insurance  companies  these  donble  claims  would  be  clearly 
equivalent  to  paying  the  losses  twice  over.  One  of  these  claims,  there- 
lore,  must  necessarily  be  rejected. 

One  cannot  but  regret  that  these  claims  should  have  been  advanced, 
and  that  the  United  States  Government  should  not  at  once  have  ex- 
•punged  them  as  inadmissible,  instead  of  allowing  them  to  be  iucludeLl, 
without  exception,  in  the  total  claims  of  the  United  States. 

These  doable  claims  ai-e  of  two  descriptions :  first,  those  which  are 
avowedly  and  intentionally  made,  or  were,  to  use  their  own  words,  "  the 
claimants  protest  against  any  diminution  of  their  claims  by  reason  of 
their  having  been  paid  by  insurance  companies;"  secondly,  those  which 
are  tacitly  made. 
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As  regards  tlie  second  class  of  double  claims,  viz,  tliose  tacitly  made, 
it  is  enough  to  observe  that  they  were  pointed  out  many  mouths  ago  in 
the  British  reports  as  double  claims,  and  the  United  States  G-o^erument, 
although  it  has  had  in  its  possession  all  the  evidentiary  documents 
bearing  on  the  same,  has  never  denied  their  character  as  double  claims. 
It  is,  therefore,  clear  that  allthese  double  claims,  amounting  to  the  large 
sum  of  $1,683,243,  must  be  struck  out. 

(D.)  As  to  the  new  claims  presented,  for  tbefirst  time,  in  August  last'. 

As  a  niajoritj'  of  my  colleagues  have  already  intimated  an  opinion 
that  these  claims  ouglit  to  be  excluded  from  consideration 
^'"'  """""'■  in  awarding  a  lamp  sura,  it  is  only  necessary  for  me  to  state 

tliat  I  am  decidedly  of  the  same  opinion,  because  the  claims  are  entirely 
unsupported  by  any  evidence,  and  are  merely  based  upon  assumptions 
as  to  the  amount  of  wages  the  ofBeers  and  crews  might  or  should  have 
l>een  receiving,  and  the  amount  of  personal  effects  which  they  might  or 
should  have  had  on  bosird  at  the  time  of  capture,  and  which  they  have 
lost  in  consequence  of  it.  I  find,  morever,  in  tlie  revised  statement  pre- 
sented with  the  TJnited  States  Counter  Case,  claims  to  considerable 
amounts  actually  preferred  by  tlie  officers  of  some  of  the  vessels  for  loss 
of  wages  and  personal  effects,  and,  as  I  shall  show,  those  gentlemen 
have  been  by  no  means  disposed  to  undervalue  tlieir  property.  Finally, 
it  seems  to  me  entirely  inconsistent  both  with  the  letter  and  the  spirit 
of  the  treaty  of  Washington  that,  at  the  last  moment,  the  request  of  the 
tribunal  for  explanatory  tables  to  assist  it  in  the  discussion  of  tLe  vaiious 
items  of  claims  should  be  taken  advantage  of  to  swell  the  amounc 
already  presented,  withoiit  giving  the  British  government  an  opportunity 
to  advance  argument  and  evidence  in  opposition  to  snch  increase. 

Eor  all  these  Feasons  I  am  clearly  of  opinion  that  the  claims  for 
prospective  catch  and  for  gross  freights,  the  double  claims  and  the  new 
claims  presented  in  August  last,  altogether  amountiug  to  tlie  sum  of 
$8,848,697,  must  be  rejected. 

I  now  proceed  to  consider  the  questions  relating  to  the  value  of  the 
property  actually  destroyed.  It  is  admitted  in  the  argument 
prapeiiy  *-ir"s=j.  ^^^^^  xiulted  States  Government  that  these  claims  had  never 
been  audited  by  that  Government.  I  cannot  help  thinking  it  would  have 
been  better  if,  before  the  United  States  called  upon  this  tiibunal  to 
estimate  the  value  of  claims  to  be  assessed  by  it  withont  an  inspection  of 
the  documents  which  are  said  to  be  filed  at  Washington,  these  claims  had 
been  audited  under  the  authority  of  the  United  States  Government.  Had 
this  been  done  I  think  it  is  only  fair  to  assume  that  the  very  numerous 
demands  which  are  manifestly  extravagant  would  have  been  diminished 
in  amount  in  the  same  manner  as  the  claims  in  respect  of  the  vessels 
sunk  in  the  Kiver  Seine  (more  than  once  referred  to  in  the  British 
reports}  were  reduced  after  they  had  been  thoroughly  sifted  by  Her 
Majesty's  government.  Tlie  tribunal  is,  in  fact,  called  upon  to  estimate 
the  values  of  vessels,  the  age  and  class  of  which  are  not  given,  and  the 
values  of  cargoes,  of  which  neither  the  description  nor  quantity  is  stated. 
Under  these  circumstances  it  is  manifest,  from  the  experience  every  day 
gained  in  courts  of  justice,  that  a  very  considerable  deduction  ougLt  to 
be  made  from  the  estimates  presented  by  the  claimants  in  respect  of  the 
losses  for  which  they  are  claiming  compensation.  To  hold  Great  Britain 
simply  liable  for  the  amounts  demanded  by  the  claimants  would  not  be 
to  award  the  latter  fair  compensation,  but  to  grant  them  enormous 
profits. 

I  now  proceed  to  consider  the  values  of  the  vessels — Jiml,  first,  the 
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wliiileis.  The  fact  of  the  extraordinary  express  double  claims  advanced 
in  respect  of  tliese  vessels  is  of  itself  sufiicient  to  make  one-  v,i,.e~  nf  wimi"., 
look  with  some  suspicion  on  the  other  items  of  claim,  I  "*""• 
believe  that  the  estimate  of  $100  per  ton  for  ship  and  outfit,  proposed  in 
the  British  reports,  is  such  as  would  he  accepted  as  adequate  by  persons 
acquainted  with  the  character  and  value  of  whaling- vessels.  It  is,  more- 
over, borae  out  by  the  fact  that  the  claims  for  insurance  in  the  revised 
statement  show  that  these  vessels  were  not  insured  at  so  high  a  value. 

But  I  am  ready  to  refer  to  a  standard  given  by  the  claimants  them- 
selves. I  find  that,  in  the  case  of  the  fourteen  whalers  destroyed  by  the 
Alabama,  with  a  total  tonnage  of  3,560  tons,  a  claim  is  advanced  for 
vessels  and  outfits  of  $409,233,  which  is  equivalent  to  a  valuation  of  less 
than  $115  per  ton.  In  the  case  of  the  whalers  destroyed  by  the  Shenan- 
doah, on  the  contrary,  with  a  £otal  tonnage  of  8,560,  the  claim  under  the 
same  head  amounts  to  $1,325,708,  or  very  nearly  $155  per  ton.  I  cannot 
see  why  the  average  value  of  the  whalers  destroyed  by  the  Shenandoah 
should  so  vastly  exceed  that  of  those  destroyed  by  the  Alabama,  and  I 
certainly  think  the  average  in  the  latter  case  may  be  taken  as  likely  to 
be  more  near  the  mark. 

As  regards  the  merchant-vessels  I  see  no  reason  to  doubt  tliat  the 
Eritishaverage  estimate  of  640  per  ton  is  adequate;  but  there  v„.„p.„f ,„„>,„„. 
is  one  mode  of  ariiviiig  at  an  average  estimate  which  is  open  '""""•■ 
to  no  objection.  It  appears  from  the  same  table,  in  the  report  presented 
to  tlie  Congress  of  tlie  Dxdted  States  alrea<ly  referred  to,  that  the  aver- 
age value  of  American  vessels  engaged  in  the  foreign  trade  was,  in  the 
year  1861,  $41  per  ion,  and  that  it  has,  since  tlie  year  1802,  been  $1.* 
per  ton.  It  will  t>e  found,  on  looking  at  the  United  States  argument, 
that  it  is  there  strongly  urged  that  the  depredationa^committed  by  the 
confederate  cruisers  occasioned  a  very  serious  diminutiou  in  the  value 
of  American  shipping  property.  This  assertion  seems  directly  opposed 
to  the  statistical  information  given  in  the  table  I  have  just  referred  to ; 
but  whether  it  be  or  be  not  correct,  it  cannot  he  doubted  that  an  es- 
timate of  the  merchant- vessels  at  the  rate  of  $45  per  ton  must  be  a  very 
liberal  estimate.  The  adoption  of  this  valuation  would  cause  the  Britisii 
allowance  to  be  increased  by  $200,000,  but  it  would  cause  the  claim  of  the 
United  States  to  be  diminished  by  more  than  $500,000. 

I  now  come  to  the  claims  for  cargo.  Those  claims,  it  must  be  re- 
membered, include  claims  for  the  value  of  goods,  insurances, 
commissions,  and  profits  on  the  same  cargoes ;  profits  which  '"'  """"'"■ 
will  be  found  to  be  claimed  at  the  rate  of  sometimes  25,  sometimes  50, 
and  sometimes  as  much  as  100  per  cent.  Moreover,  it  is  important  to 
obsei've  that,  as  merchants  generally  considerably  overvalue  their  prop- 
erty in  policies  of  insurance,  and  always  include  in  the  amount  insured 
the  premium  of  insurance  itself,  a  considerable  reduction  ought  to  be 
made  from  the  amounts  claimed  by  insurance  companies.  Again,  for 
reasons  fully  stated  in  the  first  British  report,'  it  is  generally  impossible 
to  trace  the  double  claims  which  are  advanced  for  cargoes ;  and  yet  the 
probability  certainly  is  that  they  exist  to  at  least  as  great  aa  extent  as 
they  have  been  proved  to  exist  in  the  cases  of  vessels  and  freights. 
Taking  all  these  circumstances  into  consideration,  I  believe  that  most 
persons  who  study  these  claims,  and  who  are  acquainted  with  the  sub- 
jects to  which  they  relate,  will  consider  the  reduction  of  12  per  cent, 
which  has  been  made  in  the  British  estimate  from  the  total  claim  for 
cargo,  commission,  profits,  and  insurances  on  the  same,  a  very  moderate 
reduction. 
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The  last  item  of  claims  to  be  considered  is  that  relating  to  iiereonal 
c',-^.„  for  pe,.  eftects.  That  some  of  these  claims  are  exorbitant  is  proved 
"■"''""■■"■  by  the  various  instances  cited  in  the  Biitish  rnports.  I  will 
direct  attention  to  a  few  of  them. 

Ebenezer  If  ye,  the  master  of  the  Abigail,  a  wlialiug-vessel  of  310  tons, 
has  claimed  upwards  of  $16,000,  or  £3,200,  for  the  loss  of  personal  eifects 
on  l>oard  that  vessel.  Again,  the  master  of  the  Itockiugham,  a  vessel 
of  976  tons,  has  claimed  for  pei-sonal  eifects  $8,054,  or  £1 ,600.  In  the 
AVingel  Kacer,  a  passenger  claims  for  loss  of  office  as  consul  $10,000, 
over  and  above  $1,015  for  loss  of  personal  eflfeets.  Finally,  in  iiie  Crown 
Point,  a  vessel  of  1,100  tons,  the  master  and  the  mate  each  advance 
clfiiins  for  810,000.  Excepting  in  these  and  eoQie  other  similar  cases,  in 
which  the  demands  are  eridentty  grossly  exaggerated,  all  the  claims 
for  personal  eftects  have  be«n  allowed  in  the  British  estimate,  and  I  see 
no  reason  whatever  for  adding  to  the  amount  which  is  proposed  to  be 
allowed  in  that  esiiraate  under  this  head. 

On  the  whole,  tlierefoi'C,  I  am  of  opinion  that  if  half  a  million  dollars 
were  to  be  added  to  the  British  estimate,  more  than  adequate  compen- 
sation will  in  all  probabiHty  he  granted  for  any  direct  losses  which  may 
have  been  occasioned  by  the  confederate  cruisers,  and  that,  therefore, 
Che  tribunal  ought  to  assess  these  claims  at  an  amount  not  greater  than 
$8,000,000. 

In  the  observations  on  M.  Staempfli'e  calculations  which  I  submitted 
to  the  other  members  of  the  tribunal  on  the  2d  of  September,  and  which 
will  be  found  in  tlie  protocol  of  that  date,  I  have  shown  that,  even  in- 
eluding  the  allowances  of  $988,000  for  profits  and  wages  of  the  whalers, 
and  the  allowance  of  50  per  cent,  on  the  claims  for  frights,  and  striking 
a  mean  betweenJhe  British  estimate  and  the  gross  claims  for  the  other 
items  not  absolutely  disallowed  by  the  tribunal,  the  amount  should  not 
exceed  $10,000,000  in  round  numbers. 

The  tribunal  having  formed  its  estimate  of  the  actual  loss  sustained 
ci  ..,„  ,i,r  m.tn,H  ^^  rcspcct  of  ships  and  property  at  the  time  of  their  destruc- 
tion, a  most  important  question  presents  itself,  whether,  to 
such  actual  value,  interest  from  the  time  of  loss  should  be  superadded. 
Upon  this  question,  which  is  entirely  in  the  discretion  of  the  tribunal, 
according  to  what  it  may  deem  equitable  and  right  under  all  the  circum- 
stances, we  have  had  the  advantage  of  very  able  arguments.  Looking 
to  technical  considerations  alone,  Sir  Eoundell  Palmer's  argument  ap- 
pears to  me  to  be  unanswerable.  But  I  confess  I  should  he  disposed, 
when  able  to  deal  with  a  pase  of  indemnity,  unfettered  by  technical  con- 
siderations, as  I  think  we  may  do  in  the  present  inst-anee,  to  hold  that 
where  a  pecuniary  indemnity  against  loss  is  to  be  given,  such  indem- 
nity is  not  complete  unless  the  party  is  compensated,  not  only  for  the 
property  actually  destroyed,  but  for  the  profit — here  to  be  represented 
by  interest — which  that  property  would  have  brought  him.  If  a  man 
loses  property  worth  £1,000,  which,  but  for  the  loss,  he  would  have  con- 
tinued to  turn  to  some  profitable  account,  and  after  a  given  period  the 
actual  value,  namely,  the  £1,000,  is  given  to  him,  and  no  more,  it  is 
plain  that  lie  remains  a  loser  of  all  the  profit  he  would  have  reahzed  in 
the  mean  time ;  in  other  words,  he  remains  to  that  extent  unindemnifled. 
Under  ordinary  circumstances,  therefore,  I  should  have  been  willing  to 
award  interest,  when  awarding  compensation  for  property  destroyed. 
But  there  are  in  this  case  most  peculiar  circumstances  which  make  me 
incline  to  a  different  conclusion. 

The  first  is,  that  neither  the  British  government,  nor  British  subjects, 
were  the  authors  of  the  damage  done.    All  that  can  be  ascribed  to  f 
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Britisli  governmeut  is  want  of  diligence  in  not  iireveiiting  these  vessels 
from  leaving  British  waters  on  their  work  of  mischief.  Professor 
Bluntschli  has  done  jnstice  to  the  British  government  in  this  respect : 

II  lie  lant  d'aillenra  paa  perdre  de  vue  que  tons  eea  effeta  tl^aastrens  sont  en  premier 
lieu  iinputables,  noii  pas  au  souvenjement  anglais,  luaia  aux  o'ommii  eux-mSines.  Per- 
Sonne  i?aecnaera  le  gouvernement  auglaiB  d'avoir  donnfi  miasion  de  d^truire  lea  uavires 
de  comnieroe  iira^rioaina,  on  d'avoii,  par  sea  agiasementa,  eutravfi  on  endommagfi  la 
marine  anifirieaine.  Ce  que  I'on  pent  lui  repvoclier  ^  bon  droit,  (en  supposant  que  loa 
faits  cit^  plus  liaut  doiveut  £tre  aongid^6a  (Miniiue  aYOU^  on  prouv^a,)  ca  u'est  paa  un 
fait,  mais  uae  omission  eontre  le  droit.  Sa  ftinte  ne  uouaiste  pa»  i  avoir  ^qnip6  et  appa- 
reillS  les  ooraaire^  niaia  h  n'ovoirpae  enip&A^leiir  armement  et  leur  aortie  da  aou  teri'i- 
toire  ueuti'B.  MaiBoette/auifln'aqn'ani'apport  iitiiii'Mi,  et  nnlleineiit  uu  rapport  diceei, 
aveo  lea  d^priSclatioiis  riMlement  comniises  pas  les  eroiaenrs. ' 

American  citizens  have  suffered  by  the  acts  of  American  citizens. 
(xreat  Bdtain  is  to  malte  good  the  injury.  Why  f  Because,  in  order  to 
commit  these  acts,  the  ■wroug-doera  began  by  violating  her  laws,  and 
her  government  was  not  qaick  eooiigli  in  iireventiug  them.  But  who 
were  the  American  citizens  who  did  these,  things  and  brought  these 
injuries  and  losses  on  American  citizens  I  Private  individuals !  So  I 
Eleven  States,  heretofore  au  integral  portion,  and  now  again  an  integ- 
ral portion,  of  the  North  American  Union — in  otlier  woixis,  au  integral 
portion  of  the  body  who  are  the  plaintiffs  against  Great  Britain  in  this 
memorable  suit.  And,  to  make  the  anomaly  of  the  position  more  com- 
plete, but  for  concessions  voluntarily  made,  Great  Britain  would  have 
been  enabled  to  say,  first,  that  she  was  not,  and  could  not  be,  liable  to 
another  nation  for  losses  sustained  through  breaches  not  of  international 
but  of  her  own  municipal  law ;  next,  that  if  she,  on  the  one  hand,  was 
liable  for  injury  done  to  American  citiKOUS,  because  her  government  by 
gi-eater  diligence  might  have  prevented  them,  she,  on  the  other  baud, 
might  have  claimed  to  be  recouped  by  States,  now  foijning  an  integral 
part  of  the  Union,  as  having  been  the  actual  wrong-doers  through  vio- 
lation of  her  law,  whatever  sum  she  was  obliged  to  pay  as  compensation. 

For,  had  the  Ubnfederate  States  possessed,  or  had  they  succeeded  in 
acquiring  an  independent  nationality.  Great  Britain  would  have  had  a 
perfect  right  to  insist  on  being  indemuiSed  for  a  pecuniary  loss  incurred 
through  a  violation  by  them  of  her  neutrality  and  of  her  law.  The 
nationality  of  those  States  ia  now  again  united  with  and  merged  in 
that  of  the  United  States,  now  plaintiffs  against  Great  Britain.  And 
though,  the  compensation  being  asked  for  losses  suffered  by  individual 
American  citizens,  and  not  by  the  Government  of  the  United  States, 
Her  Majesty's  government  were,  in  my  humble  opinion^  right  in  not 
t-aking  Uieir  stand  on  such  au  objection,  I  cannot  but  think  that,  look- 
ing to  all  these  circumstances,  this  tribunal,  in  the  exercise  of  the 
equitable  and  unfettered  jurisdiction  with  which  it  is  invested,  might 
well  decline  to  add  interest  to  the  amount  of  the  loss  actually  sustained. 

Even  if  interest  should  be  given,  it  seems  to  me  that,  as  the  United 
Stat«s  might  have  had,  as  far  back  as  the  year  1869,  au  arbitration  for 
the  purpose  of  having  these  identical  claims  adjudicated  upon,  an  arbi- 
tration having  been  oSfered  by  Great  Britain  and  accepted  by  the  Execu- 
tive of  the  United  States,  and  having  only  failed  because  r^'eeted  by 
the  American  Senate,  all  claim  to  interest,  as  from  that  diite,  should,  as 
matter  of  equity,  be  disallowed  by  the  tribunal. 

At  all  events,  I  can  see  no  reason  why,  under  all  the^e  circumstances, 
anything  more  than  the  lowest  rate  of  interest  anywhere  prevailing  in 
the  United  States  should  be  allowed,  and  I  cannotconcur  iu  the  rate  of  0 
per  cent,  adopted  by  the  tribunal. 
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I  have  HOW  traveled  through  the  wide  range  of  tliis  iii<]iiiry,  partly 

i\,»=ius,on         '"  order  to  place  the  facts,  over  which  a  cloud  of  prejudice 

has  been  raised,  in  tlieirtnie  light;  partly  to  explain  tiierea- 

sons  which  prevent  my  concurring  in  the  award  which  the  majority  of 

the  tribunal  have  thought  it  right  to  pronounce. 

The  result  is  that,  while  I  differ  from  the  grounds  on  which  the  de- 
cision of  the  trihunal  in  the  case  of  the  Alabama  is  founded,  neverthe- 
less, owing  to  the  special  circumstances  to  which  I  have  hereinbefore 
called  attention,  I  concur  in  holding  Great  Britain  liable  in  respect  of 
that  ship. 

With  respect  to  the  Florida,  on  the  best  judgment  T  can  form  ujKm  i\ 
review  of  all  the  facts,  the  charge  of  want  of  due  diligence  is  not  made 
out.  I  cannot  concur  in  thinking  that  anything  was  left  undone  by  the 
government  of  Her  Majesty  which  could  be  reasonably  expected  of 
them,  or  the  omission  of  which  can  justly  subject  them  to  the  charge  of 
want  of  due  diligence  and  care.  I  cannot  agree  that  the  law  of  Great 
Britain  should  have  been  changed  because  of  the  breaking  out  of  the 
civil  war.  Tirst,  because  the  existing  law  was  adequate  to  all  thatcould 
reasonably  be  expected;  secondly,  because,  at  all  events,  there  was  at 
the  time  no  reason  for  belie\ing  it  other  than  sufficient;  lastly,  becanse 
even  if  the  law  might  have  been  improved  and  the  hands  of  the  Executive 
Htrengttened  with  advantage,  the  United  States  could  have  no  possible 
right  to  expect  any  amendment  of  the  British  law  so  loug  as  their  own 
remained  unaltered. 

As  to  the  Shenandoah,  I  cannot  express  too  strongly  my  dissent  fi.'om 
the  decision  of  the  majority. 

Not  concurring  in  the  decision  as  to  the  Florida  and  Shenandoah,  1 
cannot,  of  couise,  concur  in  awarding  the  sum  which  is  to  be  paid  on 
account  of  the  damage  done  by  them. 

Even  if  this  were  otherwise,  I  should  still  hold  the  amount  awarded 
greater  than  it  should  have  been. 

IJastly,  under  the  very  special  circnmstancesoutof  which  these  claims 
have  arisen,  it  appears  to  me  that  the  allowance  of  interest  was  uncalled 
for  and  unjust. 

But  while  the  award  of  the  tribunal  appears  to  me  to  be  open  to  these 
exceptions,  I  trust  that,  by  the  British  people,  it  will  be  accepted  with 
the  submission  and  respect  which  is  due  to  the  decision  of  a  tribunal 
by  whose  award  it  has  freely  consented  to  abide. 

The  United  States,  on  the  other  hand,  having  had  the  claims  of  theii' 
citizens  for  losses  sustained  considerately  weighed,  and  compensation 
awarded  in  respect  of  them,  will  see,  I  trust,  in  the  consent  of  Great 
Britain  to  submit  these  claims  to  peaceful  arbitration,  an  honest  desire 
on  her  part  to  atone  for  any  past  errors  or  omissions  which  an  impartial 
judgment  might  find  to  have  existed — and  will  feel  that  all  just  cause  of 
grievance  is  now  removed — so  that,  in  the  time  to  come,  no  sense  of  past 
wrong  remaining  unredressed  will  stand  in  the  way  of  the  friendly  and 
harmonious  relations  which  should  subsist  between  two  great  and  kind- 
red nations. 

A.  y..  COCTvBUJ!>\ 

Geseva,  &!ilemher  H,  IHI'2. 
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V -REPLY  OF  THE  SECRETARY  OF  STATE,  ACKNOWLEDGING 
THE  RECEIPT  OF  THE  REPORT  OF  THE  AGENT  OF  THE 
UiVITED  STATES,  AND  COMMENTING  UPON  THE  OPINION 
OF  THE   ARBITRATOR  APPOINTED  BY  HER  BRITANNIC 

MAJESTY. 


Depaktjiekt  op  State, 

Washmgto7t,  October  22,  1S72. 

Sir  :  I  bave  received  your  report  of  tlie  date  of  September  21,  with 
tlie  accompanying  protocols  and  Jiward  and  opinions  of  Aft™,^v.d.ini,  ii,r. 
the  arbitrators,  I  congratulate  you  most  cordially  npon  ""^'■"^"■■'"i"'"- 
the  termination  of  your  arduous  and  ably-conducted  labors  and 
upon  tbe  success  which  lias  attended  the  arbitration.  The  Presi- 
dent directs  me  to  convey  to  yon  and  to  the  connsel  who  attended 
the  tribunal  on  the  part  of  the  United  States,  and  to  the  other  gentle- 
men who  were  engaged  witli  you  at  Geneva,  the  expression  of  his  thanks 
and  high  appreciation  of  the  great  ability,  learning,  labor,  Tb,.  rn.,E,i-n.>,.„> 
and  devotion  to  the  interests,  the  dignity,  and  honor  of  the  """"'■ 
nation  which  each  in  his  appropriate  sphere  has  made  so  successfully 
conducive  to  the  very  satisfactory  result  which  has  been  reached.  This 
result  may  be  summarily  stated  thus :  The  United  Staffs  claimed  that 
Great  Britain  had,  during  the  recent  rebellion  in  this  country,  failed,  by 
act  and  by  omission,  to  fnlflll  toward  this  Government  the  duties  due  from 
one  state  to  another,  and  that  she  was  liable  in  damages  to  make  good 
the  losses  resulting  directly  from  the  acts  of  several  vessels  which  had 
been  fitted  out  and  had  been  allowed  to  depart  from  her  ports  in  viola- 
tion of  such  duties.  The  United  States  also  deemed  it  important  to 
obtain  from  the  tribunal  an  expression  of  opinion  whether  certain 
claims  for  indirect  or  remote  losses,  which  had  been  advanced  at  tUe 
time  of  their  occurrence,  and  had  been  the  subject  of  much  diplo- 
matic correspondence,  as  well  as  of  public  discussion,  and  which  had  not 
been  eliminated  in  the  previous  negotiations  from  the  matters  of  differ- 
ence between  the  two  governments,  did  or  did  not  constitute  good 
foundation  for  demand  or  award  of  damages  between  nations. 

Great  Britain  denied  that  she  had  failed  of  any  duty  toward  this  Gov- 
ernment, or  that  she  was  liable  to  make  good  any  losses  resulting,  either 
directly  or  indirectly,  from  any  such  acts. 

The  questions  at  issue  between  the  two  governments  Avere  by  the 
treaty  referred  to  the  decision  of  the  High  Tribunal  which  convened  at 
Geneva. 

The  arbitrators,  having  the  case  and  the  counter  ease  of  both  govern- 
ments and  the  argument  of  the  counsel  of  the  United  States 
before  them,  at  their  session  on  the  19tli  of  June  stated  :.'i!i'r'?M''r'^'^m'ih,''n' 
that,  "after  the  most  careful  perusal  of  all  that  has  been  ^"'■'"'"°"- 
urged  on  the  part  of  the  Government  of  the  United  States  in  respect  of 
these  claims,  they  have  arrived,  indieMually  and  collectively,  at  tlic  con- 
clusion that  these  claims  do  not  constitute,  upon  the  principles  of  inter- 
national law  apx)licable  to  such  cases,  good  foundation  for  an  award  of 
compensation  or  computation  of  damages  between  nations,''    At  tlie 
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uext  meeting  of  the  arbitrators  you  stated  that  that  "declaration  made 
by  the  tribunal,  individually  and  collectively,"  •  •  •  was  "  accepted 
by  the  President  of  the  United  States  as  determiitatwe  of  tltetr  judgment 
upon  the  important  question  of  public  law  involved," 

At  the  next  meeting,  the  agent  of  Her  Britannic  Majesty  read  a  state- 
Enirr  nr  jn.imjM  raent  that  Her  Majesty's  government,  being  informed  of 
au  ti« indiiai .-lui,!,..  ^]jg  statement  made  by  yon  at  the  previous  meeting,  as- 
sumed "  that  the  arbitrators  will,  upon  such  statement,  think  fit  now  to 
declare  that  the  said  several  claims  are,  and  from  henceforth  will  be, 
wholly  excluded  from  their  consideration,  and  will  embody  such  decla- 
ration in  their  proetocol  of  this  day's  proceedii>gs ;"  which  declaration, 
at  this  reqnest  of  the  agent  of  the  British  government,  was  made,  thns 
excluding,  by  the  act  of  the  tribunal,  from  future  consideration  claims 
which,  until  then,  had  been  the  subject  of  controversy. 

This  conclusion  may  be  regarded  as  decisive  of  the  non  admissibility 
EiTeci  <.f  II.:- Ml-  of  claims  for  such  remote  or  consequential  losses  as  the 
'""'■  foundation  of  a  demand  for  compeosiition  in  damage  as 

between  nations,  under  the  principles  of  international  law. 

These  controverted  claims  being  thus  eliminated,  the  tribunal  pro- 
Th.nw»rjoriiiL.  ceeded  to  the  consideration  of  the  other  claims,  and  of 
irifLmL  |]jg  case,  counter  case,  and  argumentson  cither  side,  and  on 

the  14th  of  September  declared  that  G-reat  Britain  hjiil,  with  respect  to 
three  of  the  vessels  and  four  of  their  tenders,  of  which  complaint  had 
been  made,  failed  to  fulfill  duties  toward  this  Government,  andawarded 
the  payment  to  the  United  States  of  the  sum  of  $l5,50y,(KH»  in  gold,  as 
the  indemnity  to  be  paid  by  Great  Britain  to  the  United  States  for  the 
satisfaction  of  all  the  claims  referred  to  the  consideration  of  the  tri- 
bunal. 

Your  report  bears  testimony  to  the  high  character,  the  patient  labor, 
Th,  /I,  ni.  n  ^^^  learning,  imi)artiality,  and  dignity  of  bearing  of  the 
°!lK^;i'IF*"''?t''''i  6™'ii^"f  persons  named  as  arbitrators  by  the  friendly  pow- 
^vJSrs>iiT,i™,  ers  .which  complied  with  the  joint  request  of  this  Govern- 
ment and  that  of  Her  Britannic  Majesty. 

Mr.  Adams,  on  this  as  on  all  occasions  of  his  public  service,  fulfilled 
Mr.  A*un.  r«B]v«  thc  cxpcctations  to  which  his  appointment  gave  rise.  It  is 
tS^zS^iliiy VuJo'r  gratifying  to  know  that  his  course,  and  the  ability  displayed 
""  ''""*'"■  by  him,  have  received  the  acknowledgment  of  Her  Majesty's 
government,  to  which  the  President  has  united  his  acknowledgment. 

I  find  on  reference  to  the  protocol  No.  32,  accompanying  your  report, 
TiTt  .ii.«ni-  ^""^  containing  a  record  of  the  proceedings  of  the  tribunal 
ofMownfs'^IK  of  arbitration  on  the  14th  of  September,  that  after  the 
signature  of  the  decision  and  award  of  the  tribunal  by  the 
four  assenting  arbitrators,  and  after  the  same  had  been  delivered  to  the 
agents  of  the  two  governments,  Sir  Alexander  Uockburn,  the  arbitrator 
named  on  the  part  of  Great  Britain,  having  declined  to  assent  to  that 
decision,  made  a  statement  of  his  own,  which  the  tribunal  ordered  to 
be  recorded  as  an  annex  to  the  protocol. 

It  does  not  appear  by  the  protocol  that  the  document  which  was  thus 
Thu  TOUiion  nni  ordcrcd  to  be  annexed  was  read  at  the  time.  Indeed,  yonr 
ir'.^C^'""""'  report  on  the  subject  shows  that  that  paper  was  presented 
at  the  last  moment  of  the  final  sitting  of  the  tribunal,  and  that  the  con- 
tents thereof  were  not  made  known  to  the  other  members  of  the  tribu- 
nal or  to  the  agent  or  counsel  of  the  United  States. 

I  cannot  doubt  that  if  you  had  had  the  opportunity  to  become  ae- 
If  11.^  ™n«.ir«  quainted  with  the  contents  of  this  extraordinary  document 
Shi.i'.r",,"!™",*'  you  would  have  felt  it  your  right  and  duty  to  object  to  the 
:.-ip^(t^  reception  am!  filing  of  a  paper  whi:;j»  would  pro!)u©^tSjlC 
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have  been  offleialiy  received  by  tbe  tribunal  had  an  opportunity  been 
afforded  to  invite  their  attention  to  some  of  its  reflections  on  this  Gov- 
ernment, its  agent,  and  counsel. 

It  is  not  my  intention  to  discuss  or  to  comment  upon  the  tone  and 
character  of  this  very  remarkable  paper,  professedly  submitted  to  one  of 
the  highest  tribunals  the  world  has  witnessed,  sitting  to  decide  some  of 
the  gravest  and  most  important  questions  ever  submitted  to  peaceful 
decision. 

But  in  this  paper  (which  is  ot&eially  published  in  a  supplement  of  the 
London  Gazette,  dated  September  24, 1872)  Sir  Alexander    sir  a.  co-ki.^™  we- 
Cockburn  professedly  and  avowedly  speaks  of  himself  on  !';'„''r%';firt'''i"U'rt 
two  occasions  as  "  sitting  on  this  tribunal  as  in  some  sense- """""■'"'"■ 
the  representative  of  Great  Britaiu." 

The  Government  of  the  United  States  here  has  no  occasion  to  pass 
judgment  on  this  attitude  of  the  arbitrator  named  by  Great  Britaiu.  I 
take  the  fact  as  I  find  it.  I  perceive  that  Sir  Alexander  Cockburn, 
while  advancing  as  public  law  opinions  which  are  "  published  by  au- 
thority "  of  the  British  government,  professes  to  be  in  some  sense  the 
representative  of  that  government.  It  is  in  this  sense  that  be  speaks 
in  the  expression  of  his  reasons  for  dissenting  from  the  decision  of  the 
other  members  of  the  tribunal,  and,  therefore,  the  Government  of  the 
United  States  may  rightfully  take  him  at  his  word  as  speaking  for  Great 
Britaiu. 

The  positions  which  he  thus  maintains  in  behalf  and  as  the  repre- 
sentative of  his  government  deserve  to  be  noted  for  their  Re.„„,^or,i„B„. 
value  in  iwssible  future  (luestions.  S\:k,^,^4:""Iv!'^ 

He  holds  that  whatever  restrictions  the  neutral  in  the  -it"^"' ""■■!"■ 
exercise  of  his  territorial  rights  imposes  on  the  one  belligerent,  he  must 
impose  on  the  other  also. 

As  the  discussion  grows  out  of  the  case  in  which  one  of  the  belliger- 
ents is  a  legitimate  Government,  in  treaty-amity  with  the  neutral,  and 
the  other  a  rebel  in  arms  against  that  legitimate  Government,  it  is  to  be 
assumed  that  the  proposition  applies  with  especial  force  to  such  a  case. 

He  maintains  as  a  rule  that  the  government  of  a  country  can  only  be 
held  responsible  for  the  breaches  of  neutiality  committed  by  its  sub- 
jects when  it  may  reasonably  be  expected  to  prevent  them.  Such  a  rule 
seems  to  favor  neutral  right  in  the  same  degree  that  it  diminishes  neu- 
tral obligation,  which  it  measures  by  the  vague  standard  of  what  is  rea- 
sonable. 

He  maintains  the  right  of  the  subjects  of  a  neutral  to  su^iply  to  the 
belligerent  any  objects  available  for  warlike  purposes,  including  as 
well  ships  of  war  (eveu  armed  ships)  as  arms  and  munitions,  provided 
the  same  be  done  waAmo  conimercandi  and  not  animo  adjuvandi. 

A  rule  so  unqualified,  and  subject  only  to  the  belligerent  right  of 
blockade  and  of  capture  for  contraband,  is  a  very  broad  assertion  of 
neuti'al  right. 

In  discussing  the  question  of  due  diligence,  and  doing  so  with  the 
actual  case  in  his  mind,  he  reduces  as  far  as  he  may  the  standard  of 
diligence  in  favor  of  the  neutral. 

He  insists  on  the  right  of  the  neutral  when  called  npon  to  restrain  its 
subjects  to  proceed  in  conformity  with  the  spirit  of  its  legal  institutions, 
according  to  its  established  system  of  official  routine,  with  such  legal 
advice  as  the  government  is  accustomed  to  receive. 

Me  maintains  that  the  nentral  government  is  not  to  be  held  respon- 
sible for  error  in  judgment,  nor  for  declining  to  seize  a  vessel  at  the  in- 
stance of  the  belligerent  on  merely  suspicious  circumstances,  seominglv . 
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inadequate  to  eouvict,  nor  for  raiscacriage  of  justice  tUrough  some  mis- 
take of  tlie  courts,  nor  for  error  of  judgment  on  tlie  part  of  subordinate 
ofBcers  of  the  government. 

His  views  relative  to  the  alleged  unfriendliness  of  the  British  minis- 
ter toward  the  United  States  and  that  of  the  British  subjects  and  col- 
onies, amonnts  to  complete  justification  of  any  degree  of  sympathy  on  tBe 
part  of  the  authorities  or  subjects  of  a  neutral  government  in  favor  of 
the  rebels  of  any  other  government,  and  tends  to  exonerate  govern- 
ments and  snbiects  alite  from  any  obligation  of  good-icill  toward  a  treaty 
friend,  the  suffering  legitimate  Government. 

His  conclusiotis  on  the  question  of  recognition  of  belligeieiiey  ac- 
corded to  rebels  in  arms  pi'eclude  any  possible  exception  on  the  score 
of  prematureness  or  other  circumstances. 

His  response  to  the  allegation  in  the  case  of  the  United  States,  that 
Great  Britain,  including  her  colonies,  was  the  ai'senal,  the  navy-yard, 
and  the  treasury  of  the  insurgents,  assumes  that  on  recognition  of  the 
belligerency  of  rebels  they  became  possessed  of  equal  right  with  the 
legitimate  Government  in  the  ports  of  the  neutral.  And  yet  the  con- 
cession of  belligerency  to  insurgents  does  not,  in  his  view,  give  to  the 
legitimate  Government  any  cause  of  complaint  agiiinst  the  neutral  gov- 
ernment. 

He  unequivocally  justifies  the  use  of  the  ports  of  the  lialianias  and 
of  Bermuda  as  entrepotx  for  blockade- running  cargoes,  and  the  trans- 
shipment of  the  latter  into  lighter  craft,  thus  favoring  neutral  riglit  and 
protecting  the  exercise  of  that  right  in  a  manner  most  favorable  to  a 
feeble  belligerent,  and  especially  to  insurgents  as  against  their  govern- 
ment. 

He  maintains  the  right  of  the  neutral  govcniment  to  abstain  i'roin  the 
exercise  of  spontaneous  activity  for  the  repression  of  attcuii)ts  of  its 
subjects  to  \iolate  neutrality,  and  to  require  the  representative  of  a 
belUgerent  power  asking  the  aid  of  the  government  to  make  out  a  casi' 
for  the  application  of  the  law,  just  as  it  is  left  to  do  to  an  ordinary 
individual  who  desires  to  put  the  laws  in  motion  in  order  to  obtain 
redress  in  his  own  behalf. 

There  are  other  assertions  of  impoitant  iieutial  right,  but  these  are 
among  the  most  important.  They  seem  all  to  be  available  in  a  possible 
future  to  the  United  States.  They  are  announced  by  the  "  representa- 
tive" of  the  British  government  in  the  tribunal  at  Geneva,  and  are 
"  published  by  authority"  of  that  government,  without  dissent  or  (^uali- 
flcation. 

It  is  not  my  present  purpose  to  discuss  these  various  positions.    Some 

EffM  Df  ih-  ™,.  ot  them  are  in  evident  conformity  with  the  views  of  public 
n™Si'  ri'sh»""ij^  i>olicy  hitherto  expressed  or  practiced  by  the  United  States, 
oiiiiBiiou^  ljj,(;  jjot  always  admitted  by  Great  Britain,  while  some  of 

them  are  in  qualification,  if  not  in  snbstance,  the  result  of  modem 
events,  and  especially  of  recent  controversy  between  the  United 
States  and  Great  Britain,  It  needs  but  the  most  cursory  glance  at 
the  mass  of  correspondence  and  of  other  documentary  matter  submitted 
to  the  tribunal  of  arbitration  to  see  how  thoroughly  the  remonstrances 
and  protestations  of  the  Government  of  the  United  States  against  the 
conduct  of  Great  Britain  have  quickened  and  stimidatcd  the  European, 
and  above  all  the  British,  mind  into  more  careful  examination  and 
more  complete  perception  of  the  rights  and  obligations  of  neutral 
powers,  for  tlie  question  of  rights  is  inseparable  Itoui  tlijit  of  obli- 
gations.    In   every  ease  of  war  we  have  to  consider  ali'ic  "liat  an- 
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duties  as  respects  either  belligcreut.  In  effect,  the  oectirreiiee  of  war 
between  any  two  powers  involves  more  or  less  modification  of  the  free- 
dom of  action  of  the  neutral,  either  by  land  or  by  sea.  But  freedom  of 
action  is  the  general  right  of  every  sovereign  power,  although  in  time  of 
war  such  power  yieldsa  portion  of  its  freedom,  that  is,  of  its  general  right, 
to  the  just  demand  of  one  or  the  other  of  the  belligerents.  It  should  be 
expected  to  yield  the  least  possible  of  that  general  freedom  that  will 
allow  it  to  be  neutral  in  fact,  for  this  constitutes  the  obligation  of  the 
neatral.  On  the  other  hand,  each  belligerent  is  entitled  to  demand  of 
the  neutral  in  profession  that  it  should  be  neutral  in  fact.  The  United 
States  have  had  occasion  to  look  practically  at  both  sides  of  the  ques- 
tion, and  therefore  sometimes  to  assert  neutral  duties,  while  more  gen- 
erally asserting  neutral  rights  and  the  policy  of  peace,  to  such  extent 
and  under  such  circumstances  as  to  haverendered  the  United  States  the 
champion  of  neutral  rights,  and  thus  by  moral  influence  to  have  acted 
potentially  on  the  course  of  events  in  Europe. 

History  repeats  itself. 

I  cannot  err,  therefore,  in  thinting  it  important  to  note  for  future 

memory  the  positions  in  this  respect  maintained  by  the    ti*  im^rt.™ o i 

"representative  "of  the  British  government  at  Geneva,  and  rSrenS^mM^"! 

that  representative  the  Lord  Chief  Justice  of  England.         lis",!?^ '"'"  '"''*'"" 

I  am,  sir.  yonr  obedient  servant, 

HAMILTON  FISH. 

Hon.  .T.  V.  l}ANCi;i>iT   1>Avim, 
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VI -REPORT  OF  THE  COUNSEL  OF  THE  UNITED  STATES. 


"VVashikg-tox,  Xovember  25, 1872.    {Received  November  26.) 

SiE :  "VVe  have  the  liouor  t«  report  that,  in  coDformity  with  your  ia- 
strnetion  of  the  8th  of  December,  1871,  we  repaired  to  Europe  at  as  early 
a  day  thereafter  as  possible,  in  the  discbarge  of  our  duty  as  counsel  of 
the  United  States  before  the  tribunal  of  arbitration  established  by  the 
treaty  of  Washington. 

While  occupied  in  the  preparation  of  the  Counter  Case  of  the  United 
States  and  of  the  general  argument,  in  their  behalf,  we  found  it  advan- 
tageous to  dwell  in  Paris  for  convenience  of  access  to  books  of  diplomacy 
and  jurisprudence,  and  also  of  ready  communication  with  London  and 
with  Wasliington. 

In  June  we  proceeded  to  Geneva,  and  continued  there  until  the  close 
of  the  proceedings  before  the  arbitrators,  occupied  in  constant  attend- 
ance on  them,  and  in  the  preparation  and  presentation  of  various  ad- 
ditional arguments  in  response  to  such  arguments  as  had  been  speeift- 
cally  required  of  G-reat  Britain  by  the  tribunal.  We  refer  the  Depart- 
ment to  the  Counter  Case  and  documents  accompanying  the  same,  to  the 
main  argument  in  behalf  of  the  United  States,  to  the  successive  subse- 
quent arguments,  and  to  the  correspondence  of  the  agent  of  the  United 
States,  for  complete  information  regarding  our  acts  as  counsel  for  the 
Government. 

In  now  terminating  our  connection  with' this  great  international  cause, 
we  beg  to  be  allowed  to  express  the  hope  that  the  President  will  see  in 
the  final  award  of  the  tribunal  proof  that  we  have  not  been  wanting  to 
the  important  trust  which  he  confided  to  us. 
And  we  remain,  &c., 

0.  GUSHING. 
WM.  M.  EVAKTS. 
M.  11.  WAITE. 
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VIL-APPENDIX. 


OPINIONS  01'  STATESMEN',  MAOAZINES  AXD  JOL'EAALf^  OF  GlJl'LAT  BRITAIN 
AND  THE  OONTISENT  OX  THE  COXSTRUCTIOX  OV  THE  TliEATY  OF 
WASHIXGTOS. 


■l«Jrom  Hjieed't"  made  in  a  dil/iih-  hi  ili':  Hon^e  uf  Lord'!,  4!li  of  Jiiiif.  I'^T'^. 


Tho  E.vur.  oi  Di:iutv  rosu  and  said : 
'  *  *  "  "Evevybody  knows  tbat  vrepnt  one  coDsti-uctioii  on  the  treaty  and 
that  the  American  negotiators  pat  auotlier.  The  uoble  earl  [Earl  Oranville]  stated  that 
he  conceived  the  Judireot  claima  'were  eKoluded  hy  the  treaty  aa  it  standa.  Now,  that 
matter  has  been  abnnilantly  diHcuHsed  iu  both  Iionsea,  in  every  notrepaper.  In  every 
private  society,  and  I  think  the  very  ntmost  for  which  any  one  auconaected  ^rith  the 
government  has  ever  contended  ia  thia,  that  the  language  of  the  treaty  waa  so  vague, 
ao  ambignous,  so  uncertain,  that  it  may  l>e  constrned  either  nay,  and,  therefore,  onr 
construction  was  aa  admiaaible  as  that  put  upon  it  by  the  othct  side.  Now  I  do  not 
think  that  in  a  matter  of  suoh  enormous  importance,  after  the  plain  warning  which 
had  been  given  us  by  the  speech  of  Mr.  Snmner,  after  the  evidence  we  had  hafl  of  the 
immense  conseiinence  which  the  American  Government  and  people  attach  to  theae 
indirect  claima,  and  the  pertinacity  with  which  they  had  urged  them,  I  do  not  think 
it  is  at  alt  unreasonable  to  eay  tliat  in  aniatter  of  that  kind  uncertainty  and  ambiguity 
iu  the  iangnage  of  the  document  to  whicli  you  mnst  appeal  aa  the  aupreme  anthority 
■upon  the  matter  are  not  likely  to  inspire  confidence.  1  will  not  go  into  the  controversy 
raised  by  my  noble  friend.  He  says  the  indirect  claima,  even  if  in  the  treaty, 
3^^e  waived  in  the  protocol,  and  he  referred  to  the  queatlou  whicb  has  often  been  dis- 
cussed as  to  the  meaning  of  the  words  'amicable  settlement.'  Now,  the  obvious 
answer  to  that  has  often  been  given.  An  arbitration  is  not  an  amicable  settlement.  It 
is  a  means  by  which  an  amicable  settlement  may  be  arrived  at,  but  it  is  not  itself  a 
settlement.  1  do  nut  want  to  so  into  that  question,  for  it  is  enough  for  niy  argument 
to  say  that  in  a  matter  of  this  kind,  wLtli  the  fnll  knowledge  tiiat  we  liave  had  of 
what  was  claimed  by  the  other  side,  and  considering  the  immense  importance  of  the 
matter  at  issue,  there  ought  to  have  liecn  no  doubt  or  nucertainty." 

LoHDCAiUNSaald: 
'        *        '        *        "We  have  Lad  conflicting  views  as  to  the  coustroction  of  the 
treaty  fully  before  ns;   aud  now  I  tell  the  noble  earl  that  I  accept  Lis  reference  to 

i'udicial  claims  as  no  compliment,  accompanied,  aa  it  ia,  with  a  sneer  tliat  I  am  capa- 
le  of  making  a  construction  of  a  document  in  one  place  dilTer  from  that  I  should 
gve  in  another.  [Loud  cheers,]  My  lords,  I  will  tell  the  noble  earl  somothinE  more. 
B  says  he  talked  with  a  judge  half  an  Lour  before  he  entered  this  house,  andue  said 
that  the  indirect  claims  were  clearly  inadmissible.  The  noble  earl  speaks  of  what  has 
been  said  by  very  learned,  persons  in  this  country  and  elsewhere,  but  he  quite  misun- 
deratands  what  those  learned,  persons  spoke  about.  What  I  understand  them  to  be 
talking  about— and  I  quite  agree  with  them— I  believe  that  no  judge  would  say  that 
these  indirect  claims  conid  be  admitted  for  a  moment ;  bat  that  is  not  tlie  question ; 
the  qneation  is,  whether  the  hands  of  the  tribunal  at  Geneva  are  snfficieutly  tied  and 
bonnd  80  that  they  would  not  be  the  jndges  to  say  whether  these  are  good  claims  or 
had  claims.  [Hear,  hear.]  That  is  what  we  want  to  know— that  ia  what  my  uoble 
and  learned  friend,  who  spoke  last  but  one,  pnt  very  fairly.  He  said,  with  regard  to 
the  supplementary  article,  that  what  the  commissioners  ought  to  have  done,  if  they 
had  understood  their  business,  was  to  have  added  a  new  article  to  esclnde  theae  claims. 
I  agree  that  the  claims  are  preposterous,  and  that  the  country  and  the  government 
never  nleant  to  entertain  them.  But  the  question  is,  what  onglit  to  be  our  view  as  to 
the  construction  of  this  treaty  !  The  noble  marquia,  the  preaident  of  the  council, 
taunted  the  noble  marquis  behind  me  with  having  thought  it  consistent  with  his  duty 
.to  make  observations  which  were  higiily  in  favor  of  the  American  view  of  the 
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"  I  (lave  sity  I  ahtill  Tie  taiinted,  perhaps,  in  the  saiiiu  wftj'.  Bat  I  will  toll  tlie  nublo 
mnrqiiis  what  I consiflor  consistent  niUi  my  duty.  I  couaider  it  eonaiatunt  with  niy 
dniy  to  spenb  the  trnth — [cheers] — aud  I  don't  care  irhethtir  it  chiincB  in  with  the 
views  of  the  Qoverninent  of  the  Unit«d  States  ol'  the  goverameat  of  this  conntry. 
[Hear,  hear.]  The  noble  earl  opposite  tanntert  me  with  liavinR  an  opinion  on  this 
salyect  which  I  am  afraid  to  expreaa.  I  go  fnrtlier,  and  say  that  in  my  belief  the 
stronc  argameiit  with  the  Uuited  States  is  not  to  insist,  as  tlie  gorerummit  have  in- 
sisted, that  the  coustmction  of  this  treaty  is  free  from  all  anihignity.  Tho  govern- 
ment never  made  a  greater  miatiike  than  when  they  went  to  the  ITnited  States  in  tlie 
first  instance,  and  said  to  them,  'You  are  making  claims  not  only  against  all  principle, 
but  in  ilugraut  opposition  to  the  treaty.' 

"  I  say,  generous  and  high-spirited  men  could  not  have  endured  language  of  that 
kind  without  making  a  oontest  and  struggle  against  it.  [Hear,  hear.]  !Now,  I  tell 
the  noble  earl  my  view  about  the  construction  of  this  treaty.  The  prime  miniBtet 
saya  tliero  is  no  ambiguity ;  that  no  sane  person  could,  have  ever  entpred  into  a  treaty 
which  had  such  a  construction  as  America  had  put  on  it.  The  noble  earl  himael:^! 
believe,  in  his  dispatches  naes  language  pecaliarly  strong  iu  regard  to  the  construction 
of  the  treaty.  The  commiasionera  tell  ns  they  were  responsible  for  having  represented 
to  the  government  that  they  understood  a  promise  to  be  given  that  these  claims  would 
not  be  put  forward  by  the  United  States,  and  to-night  the  noble  earl  said,  that  on  a 
particular  day  the  goverament  received  a  commnuication  from  the  commissioners  say- 
ing that  the  claims  were  not  to  be  put  forward. 

"What  i$  the  meaning  of  this!  Why  were  the  commissioners  to  write  to  the  gov- 
ernment and  say  that  a  promise  waa  given  that  these  claims  would  not  be  put  forward 
if  the  treaty  was  free  or  ambiguity  1  The  two  things  cannot  stand  together.  Take 
which  yon  like— the  treaty  is  unaiiibiguons,  or  admit  that  it  is  not  clear,  and  reat  on 
the  promise  given  by  the  commissioners ;  l>nt  you  cannot  have  both.  I  believe  that  if 
you  refer  any  breach  of  duty  to  the  decision  of  a  tribunal,  that  tribunal,  nnleaayon  tic 
np  its  hands,  will  have  the  right  to  say  what  are  the  extent  aud  the  amount  of  the 
damage  done.  *  •  "  »  *  .  « 

"ladmitthnt  in  Mr.  Adams's  time,  the  indirect  claims  liad  not  been  distinctly  stated; 
but  in  166S-'69we  had  distinct  authority  as  to  what  had  become  known  as  the  Alabama 
claims.  That  authority  is  the  noble  earl  opposite,  who,  hiat  year,  before  thia  contro- 
versy had  ariaen,  described  to  the  honae  what  the  Alabama  claims  had  by  official  cor- 
reapondence  come  to  mean.  Commenting  on  the  terms  of  the  Stanley-johusou  and 
Clarendon -Johnson  conventions,  the  noble  earl  aaid  the  claims  of  the  American  Gov- 


ernment had  come  to  couclnde  everything,  and,  therefore,  that  under  the  reference 
proposed  in  those  conventiona,  almost  nnlimited  damages  might  have  been  awarded  to 
the  American  Government.  How  then  can  it  he  said  that  the  Alabama  claims  repre- 
sented a  bnndle  of  strictly  denned  claims,  and  that  the  terra  conld  not  possibly  be  ex- 
tended beyond  these  !  The  next  argument  is  that  the  protocol  of  the4thof  May  con- 
tains a  waiver  by  the  American  Government  of  the  Indirect  claims.  I  wish  I  could 
find  it  to  be  so;  but  Idouotfind  that  the  American  Government  waived  anything. 
[Hear,  hear.]  The  American  commissioners  simply  said  they  wanted,  ns  to  give  them 
a  Inmp  sum ;  and  in  the  hope  of  oiu'  doing  so  they  would  not  estimate  for  the  present 
the  amount  of  the  indirect  claims. 

"After  referring  to  the  indirect  injury  accruing  from  the  transfer  to  the  British  flag  of 
a  laige  part  of  the  American  mercantile  marine,  enhanced  rates  of  inauranee,  the  pro- 
longation of  the  wai',  and  the  large  aum  necessarily  rciiuired  for  this  and  for  the  sup- 
pression of  the  rebellion,  the  protocol  aaya:  'In  the  hope  of  an  amicable  settlement, 
(meaning  the  payment  of  a  lump  aum,)  no  eatimate  waa  made  of  the  indirect  loaaes, 
without  prejudice,  however,  to  the  right  of  indemnification  in  the  event  of  no  such  set- 
tlement being  made.'  In  this  I  can  see  no  waiver  whatever.  I  have  no  fault  to  find 
with  the  manner  in  which  the  noble  earl  conducts  the  argument  on  this  point  in  hie 
correspondence,  llie  whole  of  the  case  on  this  subject  is  stated  by  him  with  great 
fairness  and  frankness,  and  it  is  surely  better  to  be  frank  and  fair  than,  ostrich-like,  to 
run  our  heads  into  the  sand  and  fancy  that  this  secures  our  safety.  The  noble  earl's 
argument  is  that  the  waiver  of  the  indirect  claims  in  the  event  of  the  amicable  settle- 
ment profiered  by  the  American  commisaionecs  was  a  waiver  which  applied  to  any 
form  of  amicable  settlement,  and,  therefore,  applied  to  the  form  propoaed  by  the  Britiah 
commissioners,  and  accepted  by  the  United  States.  That  is  the  whole  argument  on 
this  part  of  the  case.  The  American  commissioners,  in  the  hope  of  an  amicable  settle- 
ment by  the  payment  of  a  gross  sum,  made  no  estimate  of  the  indirect  losses ;  the 
Britiah  commissioners  declined  such  a  mode  of  settlement,  and  Her  Majesty's  govern- 
ment maintain  that  the  Americana  were  bound  not  to  put  forward  those  claims,  what- 
ever Jhe  form  of  settlement.      »•«•*••• 

"I  believe  the  first  copy  of  the  American  Case  was  furnished  to  the  foreign  ofHce  on 
the  17th  of  December,  and  that  twelve  additional  copies  were  supplied  on  the  19th  of 
that  month.  We  all  know  that  the  noble  earl  opposite  was  suffering  from  illness  at 
the  time ;  and  I  am  snto  that  there  is  no  oue  among  us  who  would  impute _Jo  him  that 


ntejo  him  that 
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tlieri!  vl-m  any  uuuecessiiiy  delity  uu  Lis  part,  or  \\\m  dofs  unt  sjimiiitlii/.u  viilli  liim  in 
tEiu  positioti  in  which  ho  w.ls  placed.  That,  hutvever,  is  not  tlic  i;[ii<fst;iuu.  I  do  not 
koowwliethcr  inaay  of  yonr  lordships  have  looked  nt  the  case  of  the  AmoTican  Govctii- 
ment.  There  is  bo  old  saying,  whioli  ia  applicable  to  it,  to  the  eftect  thitt  ho  Trba  nms 
may  read.  You  coald  see  from  the  very  title-page  of  tlieir  case  that  they  were  making 
these  claims.  And  who  were  at  the  foreign  ofSoo  at  the  time  ?  There  was  Lord  Ten- 
terden,  wlio,  as  tlie  noble  earl  said,  was  one  of  the  very  few  men  in  !En|;land  who  wore 
thotouRhly  acriuainted  with  this  t[nestion,  Tliere  was  also  Mr.  Hammond,  at  the  for- 
eign ollico,  and  1  confess  I  can  liardly  heliovo  tliat  when  Lord  Tenterden  or  Mr.  Ham- 
mond opened  the  first  cojiy  of  the  American  Case,  either  could  have  failed  to  see  in  the 
course  of  five  minutes  tliat  tbe  United  States  Govenimont  were  making  those  claims — 
claims,  tbe  auirendei  of  which  was  proclaimed  by  the  noble  earl  oppoait-e  to  be  the 
pirico  of  the  treaty.  LHear.J  A  month  after  tiiis,  on  the  ISth  of  Jaunary,  the  cabinet 
sat,  and  althmigh  I  can  imagine  that  the  falling  of  a  bomb-sliell  conld  scarcely  bavo 
created  greater  surprise  and  consternation  among  them  tliaa  the  American  Case,  yet 
some  considerable  time  was  allowed,  to  elapse  before  anything  was  done,  although  the 
matter  lay  on  the  sDiface,  The  nnestion  was  one  not  so  much  for  the  law-advisers  of 
the  Crown  aa  fertile  ministers  who  had  negotiated  tbe  treaty,  aiid  who  liail  informed 
the  conntry  that  its  price  was  the  surrender  of  tlie  indirect  elainis." 
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.  ,  .  »  J  #  ^Yg  cannot  but  deeply  Mgret  the  whole  conrse  of  praniihirc  which 
has  heeu  pursued  by  us,  Imth  in  official  and  uon-oflicial  qnai'ters,  since  tiiu  publication 
of  tbe  American  Case.  Whatever  "  blundei-ing  "  may  Ijavo  ijneit  evinced  in  the  draw- 
ing np  of  the  unfortunate  treaty,  there  has  been  much  more  and  more  unseemly  and 
perilons  blunderiug  since,  in  tbe  babel  of  clamor  and  denunciation  with  wbicb  the  pre- 
teosiona  put  forward  in  tbe  American  Case,  founded  upon  it,  have  lieen  received.  In 
this  remark  we  refer  not  so  roach  to  the  press,  which  is  "  nothing  if  not  critical,"  and 
which,  liaving  no  recognized  authority,  incurs  none  of  that  I'csponsibiiity  which 
attaches  to  authority.  We  utterly  reject  and  discountenance  the  unworthy  sugges- 
tion put  forth  by  some  American  jonrnaJs.  that  the  meauingless  and  ignoble  cry  of  dis- 
tress and  remonstrance  which  broke  out  from  "  the  nsual  organs  of  public  opinion  "  on 
this  snbject  at  the  beginuing  of  the  year,  was  instigated  by  Her  Mj^esty's  ministers, 
with  a  view  of  diverting  attention  from  other  disagreeable  questions  which  they  felt 
to  be  impending  over  their  heo^,  or  even  of  removing  from  their  own  shoulders  the 
veight  of  any  odium  which  might  attach  to  all  who  had  had  any  part  in  this  unfortu- 
nate afiair  of  Washington ;  but  we  at  the  same  time  think  it  to  be  a  clicumstauce 
much  to  be  deplored,  that  those  ministers  should  have  so  far  forgotten  the  dignity  of 
their  station,  and  that  of  the  aovereign  whoseservants  tlieyare,  as  toallow  Oiemselves 
to  follow,  and  to  drag  the  Crown  with  them  in  the  wake  of  such  a  miserable  escapade. 
The  conduct  of  ministers,  instead  of  being  snch  as  to  re-assure  public  feeling,  and  to 
support  the  character  of  the  country  before  surroundinjc  nations,  has  been  undignified, 
and  foil  of  inconsistencies,  as  well  as  being,  as  we  believe,  utterly  without  precedent 
in  the  history  of  international  relations.  It  was  without  precedent,  without  justifica- 
tion, and  at  the  cost  of  infinite  inconvenience  and  scandal,  that  the  government  intro- 
duced iuto  the  Queen's  speech  any  reference  at  all  to  matters  in  dispute,  wliich  had 
been  formerly  delegated  to  the  discretion  of  a  tribunal  of  arbitration. 

It  vae  a  still  greater  violation  of  tbe  rules  of  etiquette  applicable  in  such  cases,  as 
well  as  a  derogation  of  the  dignity  of  tbe  nation,  to  add  that  "  a  friendly  communica- 
tion "  had  been  made  to  the  Ooverment  of  tbe  United  States,  with  a  view,  as  was 
understood,  of  inducing  them  to  withdraw  from  and  recall  part  of  tbe  "Case"  which 
they  bad,  in  due  form,  and  according  to  the  pioviaions  of  the  treaty,  placed  before  tbe 
tribunal.*  But,  in  truth,  whatever  hope  there  might  have  been  of  extracting  anything 
from  tbe  generous  humor  of  the  Government  on  the  other  side  of  the  Atlantic  though 
this  humiliating  appeal  was,  on  the  very  evening  when  tbe  fact  was  announced, 
dashed  to  the  ground,  by  tho  violent,  dogmatic,  and  offensive  language  of  the  intract- 
able premier,  who,  far  from  imitating  the  judicious  reserve  of  the  noble  lord,  his  col- 
league, at  the  head  of  tie  foreign  office,  noisily  challenged  the  whole  world  to  dispute 
his  own  construction  of  tbe  terms  of  the  treaty  as  being  "  the  meaning,  the  only  mean- 
ing, the  rational  meaning,  the  direct  grammatical  meaning."  Now,  to  any  one  with 
more  discriminating  perceptions  than  Mr.  Gladstone,  such  a  declaration  as  this  could 
only  imply  that  the  Government  of  the  United  States,  supposing  it  to  be  gifted  with 
ordinary  inteUigence,  must  have  been  guilty  of  deliberate  dishoiiestjr  and  attempted 
extortion,  in  putting  forward  demands  which  were  to  be  thus  emphatically  repudiated 
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by  tbe  rijjbt  boiiorable  gentlemau.  Could  it  be  woiiderefl  at  if  tbe  lutUir  Gover 
ia  tbe  full  coDBcioiiBneas  of  tbe  additional  strengtb  which  its  opponent's  fatnons  dis- 
play  of  wf akneas  bas  afl'orded  them,  ehonld,  without  betraying  any_  show  of  irritated 
leeiing,  simply  reply  to  our  "  f  iendly  communication."  by  anuouucinj'  their  determi- 
nation to  leave  the  whole  matter,  upon  its  merits,  in  tbe  hands  of  the  arbitrators? 
This  we  are  inclined  to  believe  that  they  actually  did  "by  return  of  cable,"  though  Mr. 
Gladstone,  in  reply  to  an  inquiry  a  few  days  ago,  stated  that  tbe  ttovemment  bad  uot 
received  any  official  reply,  and  did  not  expect  to  receive  one  till  the  Ist  of  March ; 
which  would  thus  enable  them  and  the  country  to  tide  over  tbe  "Thanksgiving  Day" 
in  peacefal insouciance. 

But,  indeed,  even  liad  Mr.  Gladstone,  doing  violence  to  bU  nature,  bceu  ever  eo 
courteous  and  conciliatory  in  tone,  and  the  Washington  Government  ever  so  genet- 
on^y  disposed,  how  could  the  latter,  ivitb  any  regard  to  their  responsibilities  and  tbe 
diMjity  of  statesmanship,  make  any  other  reply  than  we  presume  them  to  have  done  ? 
Individuals  acting  on  their  own  account,  and  rulers  of  states,  having  the  interests  of 
their  conatitneut  members  in  their  bands,  are  very  differently  situated,  and  must  act 
upon  different  principles  in  respect  of  enforcing  claims,  or  demanding  reparation  for 
injuries— a  subject  very  clearly  treated  of  by  tbe  highest  juridical  authorities.  An  indi- 
vidual, acting  on  his  own  account,  may  permit  motives  of  kindness  or  weakness  ta 
influence  him  in  abstaining  from  pressing  to  the  fullest  extent  his  just  claims,  and 
even  in  pardoning  an  injury  received.  But  tbe  sovereigii  of  a  state,  who  is  but  the 
trustee  of  tbe  rigbts  of  his  subjects,  may  not  exercise  a  discretion  of  this  sort,  nnless 
justified  by  speciiJ  considerations,  rendering  it,  in  liis  opinion,  expedient  in  the  gen- 
eral interests  of  tbe  state.  There  is  always,  in  the  case  of  states,  in  addition,  to  the 
consideration  of  the  simple  material  advantages  in  dispute,  the  character  of  tbe  nation 
for  honor  and  magnanimity,  which  must  not  be  snffered  to  be  brougbt  in  ([nestion. 

Aud  this  brings  us  to  tbe  reflection  that  there  are  other  parties  beside  the  actual  liti- 
gants who  are  entitled  to  honorable  consideration  in  this  matter,  but  who,  unfortu- 
nately, have  been  by  implication  subjected  to  unexampled  indignity  through  the  irreg- 
ular discussions  which  have  been  permitted  to  take  jdace,  namely,  the  worthy  mem- 
bers of  the  Geneva  court  of  arbitration  and  the  sovereign  states,  who,  at  the  joint  re- 
quest of  the  contending  parties,  have  nominated  them. 

It  need  scarcely  be  ]iointed  out  that  in  matters  in  litigation  before  an  ordinary  tribu- 
nal tbe  discussion  of  a  case  out  of  court  ia  justly  visited  and  resented  as  an  a«t  of 
"contempt."  Sovereign  states  cannot  commit  one  another  to  "durance  vile"  for 
hreaeh  of  discipline ;  and  so  long  as  tbe  disonssions  of  the  points  of  disagreement  in 
the  Washington  treaty  were  conhned  to  the  columns  of  the  newspapers,  l£e  members 
of  the  Geneva  arbitration  court  had,  perhaps,  nothing  to  complam  of,  or,  at  any  rate, 
no  ground  of  complaint  upon  which  they  would  deem  it  necessary  to  seek  redress. 
But  the  case  is  different  when  tbe  legislature  of  one  of  the  states  in  disagreement  takes 
up  the  discussion,  and  when  the  prime  minister  of  that  state  insists  upon  laying  down 
the  law  in  tbe  case,  and,  by  necessary  logical  interference,  precluding  tbe  court  of 
arbitration  from  giving  any  decision  other  than  that  which  lie  has  dictated.  ~  It  ia, 

'cover,  a  flagrant  breach  of  the  good  faith  which  should  exist  between  states,  to 

n  hint  at  retiring  from  an  arbitration,  or  repudiating  its  award,  in  case  it  should 
uo  in  any  way  at  variance  with  one's  own  notions.  There  is  no  department  of  its 
functions  in  which  a  sovereign  state  takes  more  pride  thau  in  the  exercise  of  its  "good 
oflices,"  whether  in  the  way  of  mediation  or  arbitration,  and  any  show  of  recusancy 
against  them,  once  they  have  been  accepted,  becomes  a  grave  o|fence  before  tbe  world, 
susceptible  of  being  visited  by  any  form  and  any  amount  of  resentment. 

"As  tbe  case  stands,  the  country  is  clearly  in  the  hands  of  the  arbitrating  powers, 
to  abide  their  award,  whatever  it  may  be.  And  however  stupid,  howevever  '  scandal- 
ous'in  '  blundering,' our  representatives  may  have  been  in  drawing  up  this  dismal 
treaty,  let  us  hope,  in  Mr.  Gladstone's  despite,  that  there  may  be  snfilcieut '  aimbiguitj' 
in  it  to  enable  the  arbitrators,  having  regard  to  tbe  rules  which  regulate  the  reason- 
able and  equitable  interpretation  of  treaties,  having  regard  also  to  the  supreme  inter- 
est of  peaee,  of  which  they  are  guardians,  to  give  an  award  favorable  to,  or  at  least  not 
so  disastrously  prejudicial  to  us  as  has  been  anticipated  by  alarmist  speculators,  who, 
there  is  too  much  reason  to  apprehend,  have  not  been  altogether  free  from  stock-job- 
bing influences.' 


'■''■*  All  the  vast  social  power  which  tbe  governing  classes  of  England 
possess  was  thrown  into  the  scale  against  whatsoever  remained  of  the  American 
Republic,  and  in  favor  of  those  who  were  striving  to  bring  part  of  it  at  least  into 
accordance  with  tbe  decreea  of  that  Providence  in  which  governing  clasa&sjjelie— 


isB&sJjelieve.  . 

,,Google 


AppEXDix.  ;n>f> 

Tliero  has  nhvays  been  a  tenrteocr  to  take  tlie  prattle  of  London  society,  auU  the 
pratiiijT  of  the  presa  'n'hiuh  deliglits  tu  rt^peali  it,  hs  the  public  opiuiou  of  the  cunntry. 
It  U  not  enrprisiai;,  tlieref<ire,  that  the  govemnieut  of  the  day  shouhl  liave  beeu 
affected  by  tbie  influeuce.  But  what  in  surprising  is,  that  they  shonld  liave  shown 
such  otter  rechlcsaoess  and  want  of  caution  in  pnhlishiug  to  the  world  their  apprecia- 
tion of  the  merits  of  the  xtrnfigle,  and  their  opinion  as  to  its  issue.  That  Hr.  Glad- 
stone, who  had  adopted  Mr,  Jevon's  opinion  that  coal  was  coming  to  an  end  in  Eng- 
land, should  haveadoptedsocietya  opinion  that  the  republic  was  coming  to  an  end  in 
America,  ia  not  strange ;  but  it  is  Btrange  that  he  did  not  keep  his  opinion  a  little  more 
to  himself.  How  positive  he  was  iu  the  matter  niav  be  judged  from  these  Tcords, 
uttered  by  him  in  October,  18G2 : 

"  There  is  no  donbt  tliat  Jefferson  Davis  and  other  leaders  of  the  SoutU  have  made 
an  aruiy.  Thty  are  making,  it  appears,  a  navy ;  and  tlieg  liaee  made  ivkat  is  more  thaa 
either — then  hare  ma^e  a  nalton.  We  may  anticipate  with  certainty  the  success  of  the 
Southern  States  so  far  as  regards  their  separation  from  tlie  North.  I  cannot  bnt  be- 
lieve that  that  event  is  as  certain  as  any  event  yet  future  and  contingent  can  be." 

Mr.  Gladstone  was  still  of  tbia  opinion  iu  June,  13(i3,  when  he  said : 

"  I  du  not  believe  that  the  restoration  of  the  American  Union  by  force  is  attainable. 
"'""•"""Ido  not  believe  that  a  more  fatal  error  was  ever  committed 
than  vrheii  men — of  high  intelligence,  I  grant,  and  of  the  sincerity  of  whose  philan- 
thropy I  fur  one  will  not  venture  to  whisper  the  smallest  doubt — came  to  the  conclu- 
sion that  the  emancipation  of  tlie  negro  race  was  to  he  songht,  although  they  coiild 
only  travel  to  it  by  a  sea  of  blood," 

There  spoke  tlie  spirit  of  the  Liverpool  slave-trader  and  the  confederate  bondholder 
rather  than  of  the  Kngiish  statesman  and  chancellor  of  tlie  exchequer.  Lord  Eussell 
had  already  said,  in  October,  18G1:  "Wenow  see  the  two  parties  (in  the  United  States) 
contending  not  upon  the  qnestion  of  slavery — though  that  I  believe  was  probably  tho 
original  cause  of  the  quarrel— but  contending,  as  so  many  States  in  the  Old  World 
have  contended,  the  one  side  for  empire,  and  the  other  for  independence."  These 
speeches  have,  no  doubt,  since  been  repented  of,  but  they  are  good  evidence  to  ahow 
the  views  which  existed  at  that  time  in  the  cabinet.  Not  that  they  existed  alone 
either.  Sir  Geoi^  Cornewall  Lewis,  Mr.  Choi'les  Villiers,  and  Mr.  Milner  Gibson,  had 
from  the  lirst  struggled  against  them,  and  had  been  regarded  with  the  respectfol  pity 
accorded  to  clever  men  for  once  in  the  wrong.  They  were,  however,  in  a  hopeless 
minority  of  tlaee  out  of  fifteen,  and  it  is  not  too  much  to  say  that,  as  a  body,  the  gov- 
ernment looked,  and  was  known  to  look  with  contidenee  and  without  displeasure  toa 
disruption  of  the  American  Union.    "''•■• 

"  ■"    *    At  the  conference  of  March  8,  the  American  commissioners  formally 

advanced  their  claim  for  losses  both  direct  and  indirect,  stating,  however,  that  "in  the 
hope  of  au  amicable  settlement  no  estimate  was  made  of  the  indirect  losses,  without 
prej  a  dice,  however,  tu  indemnification  on  their  account,  in  the  event  of  no  such  set- 
tlement being  made."  And  they  proposed  that  the  joint  commission  should  "  agree 
upon  a  sum  which  should  be  paid  by  Great  Britain  to  the  United  States  in  satisfaction 
of  all  the  claims."  This  offer,  if  accepted,  would  have  effectually  and  forever  ended 
the  whole  matter ;  it  was,  however,  refnsed,  and  the  English  com missionens  renewed 
their  proposal  for  arbitration.  Now,  it  has  been  said  that,  in  proposing  arbitration, 
they  did,  in  effect,  assent  to  an  "  amicable  settlement,"  and  that  the  treaty  is  in  fact 
that,  and  nothing  more.  To  which  the  reply  is  obvious,  that  the  payment  which  the 
Americans  proposed  was  an  absolute  settlement,  whereas  the  treaty  settles  nothing 
absolutely,  providing  only  machinery  for  an  amicable  wrangle,  in  order  to  a  settle- 

The  difference  is  obvious.  In  making  au  "  amicable  settlement"  as  proposed,  wo  mi 
have  admitted  our  faults  and  paid  for  them ;  in  agreeing  t-o  the  treaty  we  admitted 
fiiult,  and  merely  exposed  ourselves  to  the  risk  of  payment  in  case  the  arbitrators  de- 
cided against  us.  Inthe  first  case  the  United  States  would  have  gained  everything; 
in  the  second  they  run  the  risk  of  losing  everything.  The  Americans  agreed,  however, 
to  arbitration  on  condition  that  the  principles  to  govern  the  arbitrators  should  be  laid 
down.  Thereupon  were  elaborated  the  famous  threernles  as  to  which  the  Britisli  jp>i' 
ernment  is  made  in  the  treaty  to  assert  that  they  were  first  invented  for  this  occasioi 
and  are  not  a  correct  "  statement  of  the  principles  of  international  law."  The  moi 
careful  exaraioation  of  the  rules  fails,  however,  to  show  in  what  they  differ  from  those 
principles  as  universally  enunciated,  and  as  admitted  by  England  at  the  time.  The 
second  rule  Indeed,  apparently,  extends  the  obligations  of  the  neutral  power  to  the 
extent  of  requiring  it  abaoliitelg  "  not  to  permit  or  suffer"  the  use  of  its  ports  or  waters 
as  a  base  of  naval  operations,  or  for  the  renewal  or  augmentation  of  military  supplies  or 
arms;  but  this  must  be  read  by  the  light  of  the  third,  which  prescribes  "due  diligence" 
as  the  measure  of  full^llment  of  the  obligations  in  qnestion.  The  fact  is  that  these 
rules  are  so  hopelessly  vague  that  tihey  would  cover  almost  any  view  of  international 
law  ever  propounded,  and  the  danger  of  them  is  that  they  may  easily  be  so  intOTjjreted 
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as  to  inerpiise  to  an  iiuendurable  oxteut  t!io  obligations  of  neutral  powers.    Tliis,  how- 
ever, is  a  amall  matter  eompaTetl  with  what  follows. 

Havin^r  committed  their  conntry  to  jadgment  hj  principles  dcclai'cil  to  bi^  f:ilse,  the 
commissioners  pfobahly  asked  themselves  to  what  aulijcct  those  principles  were  to  he 
applied.  This  briugsnatu  the  question  of  theiia,tlonal  or  iiidiiect  claims.  Those  claiuH 
were  well  known  to  the  commissioners  to  exist.    They  had  baen  made  u-*  "■"'■  "■■ 


ehnt  repeateillj-.    They  had  been  nilvanced  by  Mr.  Adams  as  early  as  1S63,  by 

Mr.  Seward  in  1863,  and  more  distinctly  by  Mr.  Kovordy  Jolinson,  by  Mr.  Motley  and 
by  Mr.  Fisli,  in  1869.  Thoy  had  been  commented  upon  by  Lord  Clarendon.  The  ab- 
sence of  any  provision  for  them  had  been  uiado  the  gronnd  of  rpjection  of  the  John- 
son-Clarendon convention. 

They  had  been  presented  to  the  commissioners  themselves  as  a  distinct  special  point. 
They  could  nut  be  disregarded ;  nay,  they  alone  were  worth  regarding  at  all,  for  they 
ixem  th&ji  the  )ole  and  OHty  point  ia  dispute.  The  oonrso  of  action  nnou  everything  else 
was  already  decided.  England  had  already  agreed  to  refer  the  direct  claims  to  arbi- 
tration, aud  had  signed  a  convention  for  that  purpose.  America  had  already  agreed  to 
leave  out  of  consideration  the  question  of  recognition  of  sonthern  belligerency.  There 
remained  absolutely  nothing  but  these  national  claims  on  which  any  agreement  was 
necessary.  The  wliole  question  was  here ;  the  one  point  on  which  it  was  absolnteiy 
indispensable  to  be  precise  aud  clear  was  this ;  for  failing  precision  and  clearness  here, 
the  whole  matter  would  be  left  no  further  advanced  than  it  already  was.  If  national 
claims  were  to  be  excladed,iC  was  necessary  that  they  should  be  excluded  by  tlie  treaty : 
if  not  excluded  by  the  treaty,  it  was  manifest  that  they  wonld  have  to  be  met 

The  English  commissioners,  however,  knew  that  tliey  were  expected  to  retnrn  with 
a  treaty  in  their  pocketo,  and  either  they  did  not  understand  what  they  were  about,  or 
they  determined  to  retnm  with  a  treaty  leaving  the  one  material  point  doubtful  rather 
than  with  none  at  all.  They  did  not,  however,  even  succeed  in  leaving  the  point  only 
doubtful,  for  they  agreed  to  a  defiuition  which,  if  there  is  any  sense  in  words,  doM 
cover  the  indirect  claims.  It  is  declared  in  the  first  article  that  "  in  order  to  remove 
and  adjust  ALL  complaints  and  claims  on  the  part  of  the  United  States"  »  »  "  *  • 
"  the  high  contracting  parties  agree  that  all  the  said  claims,  growing  out  of  acts  com- 
mitted by  the  aforesaid  vessels"  shall  be  referred.  How  it  can  be  said  that  "in  all  the 
claims"  those  called  indirect  are  not  included,  isa mystery.  Nevertheless,  the  English 
commissioners,  it  wonld  appear,  say  it  and  believe  it  still ;  for,  as  late  as  the  S3d  ot 
April  last,  we  haveSir  Edward  Thornton  telling  the  Americans  at  a  public  dinner  that 
"hebelievednoonesupposed  that  the  British  joint  high  commissioners  had  any  idea — 
the  slightest  idea — that  the  indirect  claims  were  included  in  the  treaty."  After  tliis 
confession  it  is  superfluous  to  ask  wliat  title  those  gentlemen  have  to  be  considered 
men  of  ordinary  intelligence  aud  Judgment.  It  has,  indeed,  been  whispered  that  they 
had  at  the  last  moment  doubts  as  to  this  point,  and  that,  in  answer  to  their  i[uestions 
upon  it,  the  English  government  telegraphed  "Sign  at  once."  If  so,  SirEdwaril  Tliom- 
tou'a  declaration  dom  some  injustice  to  binisrff  aud  his  eolleagnts. 


Extract  from  the  Fall  Mall  Ga:elte,  Fubruai-n  2,  1872. 
"  Now  if  we  look  at  all  this  fairly,  and  in  due  order,  we  shall  see  that  it  establishes 
the  following  points :" 

1.  That  the  American  commissioners  did  formally  set  forth  a  demand  for  indirect 
damages,  aud  that  they  preferred  it  in  tlie  very  language  of  the  case  subsequently 
drawn  up  for  tlie  court  of  arbitration. 

2.  That  at  the  same  time  and  in  the  same  breath  tliey  olFered  to  present  no  estimate 
of  damage  for  indirect  loss,  iu  bope  that  an  amicable  settlement  would  be  made  for 
certain  direct  losses:  this  amicable  settlement  being  explained  (or  explainable)  as 
meaning  the  concession  of  an  expression  of  regret,  and  that  the  joint  commission 
should  proceed  to  afiree  upon  a  lump  sum  to  bo  paid  in  satisfaction  of  all  the  claims 
(meaning  direct  claims)  with  interest.  Further  that  in  this  suggestion  the  withdrawal 
of  claims  for  indirect  loss  was  stated  to  be  "  without  prejudice"  to  their  revival. 

3.  That  the  British  commissioners  made  no  protest  against  the  demand  on  acoount 
of  indirect  loss,  nor  iu  any  way  attompt«d  to  separate  that  class  of  claims  from  the 
other  class,  nor  in  any  way  manifested  hostility  to  the  presentation  of  those  claims ; 
but  refusing  to  admit  responsibility  on  account  of  all  the  claims  witliont  distinction, 
they  offered,  for  the  sake  of  maintiuning  ftiendly  relations  with  the  United  States,  to 
adopt  the  principle  of  arbitration  in  disposing  of  the  claims. 

4.  That  the  American  Commissioners  then  "  expressed  their  regret  at  tl^is  deeisiim  :" 
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conBidered  and  rejected.  Havinj;  thus  expresseil  regtet,  tbey  couaented  to  aobmit  tlie 
question  of  our  "liability"  to  arbitration,  on  condition  that  certain  rules  ■were  drawn 
up  and  affreed  to  for  the  guidance  of  the  arbitrators.  That  after  demur  and  reference 
to  the  British  government  this  condition  was  accepted.  That  accordingly  rules  were 
draiTU  up  Ijy  the  American  oommisaioiiers,  (apparently,)  and  that  alter  some  points 
had  been  referred  hy  the  British  commissioners  to  their  government,  these  rules  were 
asreed  to  as  binding  ou  the  coart  of  arbitration. 

Nest,  (though  that  doosbot  appear  in  that  we  have  qnoted  above,)  the  joint  high 
commiHsloners  "  proceeded  to  consider  the  form  of  anbmission,"  and  the  formation  of  a 
tribnnal. 

"  Sabaeiiuently,  the  apology,  or  expression  of  regret,  was  asked  for  and  conceded. 
And  then  at  varions  sittings  those  articles  of  the  treaty  were  agreed  to  which  refer  to 
the  aettlemeut  by  arbitration  of  "  all  the  said  claims  growing  out  of  acts  committed  by 
the  aforesaid  (i.  e.,  several)  vessels,  and  generically  known  as  the  Alabama  claims." 

It  is  of  the  ntmost  importance  that  in  dealing  with  so  critical  a  matter  as  this  we 
allow  no  prt^ndice  nor  any  sense  of  wront;  to  operate  lu  our  minds  unfairly ;  and  that 
we  make  no  attempt  to  misruad  facts  and  staiements  upon  which  the  other  side  can 
even  plausibly  rely.  Therefore  it  is  tliat  we  priat  this  recital.  It  should  bo  added, 
perhaps,  that  the  statement  above  quoted  was  drawn  up  coiijointlj-,  ami  is  signed  by 
iMith  parties." 


L-tO-acls  from  the  contUieiital  pnm. 

Xeithcr  in  the  coiirso  of  the  debates  on  the  joint  high  comn\issioii,  which  sat  for  two 
months,  nor  in  aiiy  of  tho  clauses  of  the  treaty  intended  to  detine  the  moile  of  the 
proceedings  and  the  functions  of  the  tribunal  of  arbitration,  as  weU  as  the  princijiles, 
to  guide  it  in  its  decision,  lias  England  raised  the  least  objection  ajpinst  any  oi  the 
clauses  of  reclamations  presented  by  the  Uniteil  States.  She  has  nyected  ail,  iu  the 
same  way,  without  making  any  distinction,  and  has  declared  herself  ready  to  refer  to 
The  decision  of  a  tribunal. — Memorial  Diplomatique. 


The  fact  is  that  the  iiretonsious  of  America  were  perfectly  well  known.  Jlr.  Cilad- 
stone,  with  his  habitual  want  of  fowaislit,  counted  upon  liick  to  relieve  liim  from  the 
.■uibanaHsmentK  in  whldi  the  future  might  entiin-tlc  hh,i.—  Ga:ette  de  Fra„ce, 


We  can  say,  without  aeiHirating  onraolves  from  the  tiiitb,  that  there  is 
ience  in  submitting  the  American  claims  for  indirect  damages  to  the  tribunal  of  arbi- 
tration at  Geneva,  No  one  doubts  that  they  are  exaggerated  in  the  American^  case ; 
bnt  their  introduction  into  pleadings  is  not  contrary  to  the  text  of  the  convention  at 
Washington; — Moiiileiir. 


It  is  not,  wc  liasten  to  say,  that  the  calculations  of  the  American  antlioritica  are  not 
marked  with  a  certain  exaggeration ;  but  the  essential  point  to  discover  is  wliether  the 
arrangements  preparatory  to  tho  assembling  of  the  tribunal  of  arbitration  at  Geneva 
exclude  the  question  of  indirect  damages.    Wc  think  that  they  do  not  exclude  thera.— 


I'lLi.'  te.\t  of  till'  treaty  is  formal,  and  the  protocols  leave  still  less  doubt  than  the 
Treaty,  as  to  the  understanding  of  the  claims  and  the  principle  by  the  United  States. 
The  tribunal  will  decide  wliat  claims  are  presentable,  and  what  ate  the  questions  to  be 
discussed.  The  American  Government  demands  udlher  moi'O  nor  leas.  It  has  stated 
it-s  claims  before  the  court,  and  awaits  the  decision,  England  hail  better  do  the  same. 
Tier  irritation  is  that  of  a  bad  pleader  who  doubts  his  own  right  and  the  imp.'ii'tiiility 
of  the  c'"nt.^Jniirnal  lie  I'm'h,  --.  i 
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It  h  eviilont  that  the  actual  state  of  the  question  does  uot  so  iniich  r 
natare  of  the  pretensions  of  the  United  States,  sia  the  refusal  of  EhkIi""!  to  eubmit  to 
the  arbitciitorsali  thecomplaiutaandafj  the  claims,  as  tlietermsof  the  treaty  of  Wash- 
ington seem  to  retiulre,— XiftertA 

It  is  our  opinion,  given  with  the  utmost  impartiality,  that  there  are  wrongs  on 
both  sides.  Tlie  Goverument  of  the  Uiiiteil  St;ites  attempts  to  introdnce  into  iuterna- 
tional  law  an  unacceptable  doctrine,  tliat  of  riiukin;;  the  costs  of  war  obligatory  upon 
the  powers  which  are  uot  responsible  for  it,  and  which  are  even  the  first  victims  of  it 
in  theii  intei-ests.  We  understand  very  well  that  it  Is  not  necessai?  to  take  in  earnest 
the  peouniarj  claims  presented  by  the  Amerioaua  for  the  prolongation  of  the  war,  for 
the  increased  rates  of  insnrance,  and  other  pretests  ei^nally  elastic  and  equally  impos- 
sible to  calonlate,  claims  which  exceed  the  amonut  we  owe  to  a  yictorione  foe.  ThJe 
Americans  understand  perfectly  the  value  of  tliese  claims,  anil  liave  not  the  slightest 
idea  of  piessinir  them.  Bnt,  at  the  same  tijne,  they  insist,  and  with  a  show  of  reason, 
upon  their  rifrht  to  interpret  the  treaty,  anil  it  must  be  acknowledged  that  the  English 
'  '  IS  entered  upon  this  afl'air  with  a  degree  of  imprudence  and  levity  which 
t  upon  it,  and  produce  a  change  of  uiiniscry.— ./uiii'/rd!  den  DchnU. 


Does  this  treaty  authorize  the  American  Government  to  submit  to  the  tribunal  at 
Gcueva  the  claim  for  indemnity  for  indirect  losses  !  The  Americans  say  yes ;  the  Eng- 
lish say  no.  Impartial  persons  say  that  the  clause  in  the  treaty  does  not  exclnde  the 
American  interpretation,  and,  therefore,  they  are  of  the  opiniim  that  the  dtlterence 
ought  to  be  brought  before  the  tribunal.  *  •  >  xi>e  refnsal  of  England  to  accept 
arbitration  on  all  the  American  demands,  implies  a  doubt  in  tlm  jiinticc  of  her  cause, 
or  in  the  impartiality  of  tlie  arbiti-ators. — Comtitaliounel. 


The  wisest  course  to  adopt  is  to  abide  by  the  decision  of  the  Geneva  arbitration. 
It  is  disinterested  in  the  matter,  and  it  can  thus  re-establish  harmony  anil  peace  be- 
tween the  parties  better  than  the  parties  Ihcnisolves. — ladejteadaaee  Jlnl'jc. 


The  stipulations  of  llie  treaty  leave  no  one  to  doubt  that  the  America 
expressly  reserve  the  right  to  present  siich  claims,  altliough  nothing  was  said  about 
the  amount  of  the  claims,  the  decision  in  that  respect  being  left  to  the  tribunal  of 
arbi tration.— -i llgcmeiiie  Zeitung, 

If  this  tribunal  is  incompetent  to  decide  without  the  advice  of  the  newspapers 
whether  or  not  the  American  demands  are  preposterous  and  absnrd,  then  its  appoiut- 
ment  was  a  mistake.  It  is,  however,  uot  to  be  supposed  that  such  one-sided  and  ill- 
timed  arguments  would  exert  any  iulIunncH  npou  it. — Ilitvhe  Haclu-iebteH. 


The  general  opinion  tliat  the  American  demands  were  absurd 
people  are  commencing  to  see  that  they  ace  jasr.itiod  in  l.be  treaty, 
uow  turning  ;ij,'aiust  the  llritish  cuuiiuissiunurs.— TJiis^cr  Xadiriekici. 


The  treaty  justifies  in  a  formal  maimer  the  tribunal  at  Geneva,  in  which,  as  wi- 
know,  Switzerland  is  represented  by  Mr.  Staompfli,  in  considering  all  the  claims,  of 
whatever  kind,  growing  ont  of  the  acts  of  the  urniscrH.  The  question  is  only  to  know 
to  what  point  the  tribunal  will  admit  tlicse  claims,  audif  England  will  abide  by  its  de- 
cision.— Benier  HelcMe. 

The  Britisb  cabinet,  led  by  national  pride  and  ({overued  by  popular  opinion,  have 
changed  their  entire  opinion  of  the  qnestion,  and  put  matters  in  such  a  light,  that  all 
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that  remains  for  the  tribunal  to  do  is  to  retnvn  borne.  Tbo  Wanhiugton  treaty  us pressly 
states  iu  re}!;ard  to  tUe  tribunal  tbat  they  aettle  all  cltums,  auil  supports  the  American 
position.  Why  England  a«ts  thus  we  Ao  not  see.  Prol)ably  she  thinks  the  tribnnal  is 
aiioiit  togivejuilgmeut  against  liur, —  Vienna  Neue  Fi-ele  I'l-esse. 


Kugliiiul  knew  that  deiiiaiiilH  were  made  not  only  fur  llic  ai;ts  of  the  vfjssels.  but  also 
fo^  indirect  loss.  One  treaty,  as  sbo  kuew,  had  beeu  rejected  because  it  hiid  no  pro- 
viaiou  as  to  this.  If  the  joint  comuiisaioners  had  meant  to  exclnile  these  claims  they 
might  have  used  language  clearly  stating  it,  but  on  the  contrary,  the  langaa^e  is  Hnob 
ft?  to  inoluilo  them. — fJenlsi^-AmcrikaaiHeher  jEeaiiomiBl. 


Tlie  general  Euivpean  tone  is  one  of  warning  to  England  not  to  break  Ihe  treaty 
What  if  America  lias  Jet  the  affair  slumber  until  Russia  declared  itself  roaily.  Cannot 
the  people  on  the  Thames  see  how  strong  the  bonds  between  America  aud  Russia  luust 
be  wlieu  the  insult  to  the  Bassian  Minister  uot  only  has  not  broken  but  has  nut  even 
loosened  these  ties.  If  this  is  behind  the  Alabama  question,  the  goreniiueut  at  the 
Foreign  Office  must  bestir  itself.— JViii a  Badiscke  Laags-ZtUitnij. 


The  moment  England  a<imit3  the  discnssion  before  the  tribuunl  of  arbitration  of 
the  claims  growing  ont  of  the  acts  of  the  Alabama  and  other  corsaiis,  she  recognizes 
the  ri^ht  of  the  Uuited  States  to  make,  by  reason  of  the  acts  of  these  corsairs,  all  pos- 
sible ilemanda  of  damages,  direct  or  indirect.  She  authorizes,  In  one  word,  the  list  of 
injuries,  and  the  formidable  account  upon  which  the  arbitrators  will  pronounce,  but 
which  it  is  diUlcnlt  to  avoid  by  the  preliminary  ijuestion. — Le  Soir. 


This  declaration  of  Mr.  Gladstone,  although  contained  iu  a  letter  of  an  entirely 
private  character,  addressed  to  the  correspondent  of  the  New  York  World  in  Iioodon, 
deserves  atteution.  It  proves  that  the  English  government  has  not  formed  the  design 
of  cnttiug  short  all  discussion,  and  that  tliey  consider  the  subject  as  still  open  for  de- 
It  is  important  that  these  intentions  should  he  understood  and  thoroughly  appre- 
ciated, and  that,  on  both  sides,  men  with  moderate  views  may  strive  to  elfect  a  recon- 
ciliation so  much  desired.  It  appears  that  an  effort  in  that  direction  has  already  been 
made  iu  England.  Thus  a  part  of  the  press  of  that  country,  the  Fall  Mall  Gazette  for 
example,  suggests  the  idea  of  referring  to  a  new  arbitration  the  disputed  question  of 
the  iuterptetatiou  of  the  treaty.  The  Mi5inorial  Diplomatique  I'eoalla,  in  relation  to 
this  proposition,  a  precedent  which  it  mill  be  possible  to  invoke.  It  is  that  of  a  treaty 
which  liasbeenexeeuted,of  June  15, 1946,  growing  ont  of  the  dispute  between  England 
and  the  United  States,  in  regard  to  the  froutiers  M  their  respective  possessions  in  the 
northweateru  part  of  the  Now  World.  Nowthia  treaty  contoined,  as  does  the  Wash- 
inaiton  treaty,  a  rcnl  mistake,  and  it  is  for  that  reason  that,  at  this  very  moment,  it  is 
submitted  to  the  arbitration  of  the  Emperor  of  Germany.  Could  not  as  mnch  be  done 
for  the  convention  of  May  8, 1871,  to  determine  what  iuterpretatiou  it  ought  to  receive 
by  means  of  a  distinct  arbitration  1 — Journal  den  Diibats. 


Can  any  one  to-day  go  ask  the  tribunal  to  suspend  its  i^ork  until  the  extent  of  its 
jurisdiction  shall  be  determined  by  a  thiM  party  1  Would  it  not  find  itself  greatly 
prrjndiced  by  such  a  decision  intervrtniug  at  so  late  a  period  I  Finally,  is  it  not  fair 
to  believe  that  the  tribunal  ia  itself  the  best  judge  of  the  extent  of  its  poweI^d  ? 

These  are  considerations  of  a  delicate  natni'C,  which  the  English  government  ought 
carefully  to  weigh  before  making  a  decisioii  which  might  perhaps  alienate  the  arbitra- 
tors, and  which  would,  after  all,  only  defer  the  solution  of  the  matter  without  lessening 
it«  gravity. 

Woiiersist  in  believing  that  the  wisest  policy,  andthatmost  in  conformity  with  the 
true  interests  of  England,  and  of  Enrope,  would  be  to  lot  the  afl'air  take  its  course,  to 
leave  it  entirely  to  the  enlightened  and  impartial  decision  which  the  live  eminent 
Hlatesmen,  who  have  been  intrusted  with  tlie  high  mission  of  solving  the  dispute,  will 
nurely  render.— ^/I'moriaf  Diplumnli'we.  f~-  i 
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Since  it  became  known  tliat  the  North  Amerieau  cabiuet  bad  brouglit  forward  claims 
for  indirect  damages  fbr  the  consideration  of  tbe  OBoeva  tribunal,  a  panic  has  arisen 
in  Enf;land,  and  now  the;  wish  to  have  nothing  further  to  do  with  this  tribunal.  It 
cannot  he  shown  that  the  United  States  have  broken  the  treaty.  The  wording  of  the 
treaty  does  not  prevent  her  in  any  manner  from  bringing  forward  claims  for  indirect 
as  well  as  direct  damages,  Therefore  the  English  statesmen  have  been  able  to  find  no 
escape  except  that  of  an  appeal  to  tbeir  personal  interpretation  of  the  treaty. — Fi-ant- 
fiirter  Zeitang. 


The  demands  of  America  were  known  to  England  from  the  lirst,  and  her  representa- 
tives did  not  object.  They  contented  thomsolves  by  indicating  that  England  eoiild  not 
bo  held  liable  for  damage  done  the  United  States  by  cruisers  of  the  Con^erate  States. 
as  proper  diligence  bad  been  osercised  to  prevent  their  lieing  armed  and  fitted  out  in. 
Englisli  ports,  and  tiiese  representatives  simply  referred  all  the  claims  of  North  Amer- 
ica, liaving  the  actioik  of  these  cruisers  foi  a  liasia,  to  a  tribunal  of  arbitration.  Arti- 
cle I  of  the  treaty  of  Washington  diBtinctly  declares :  "Now,  in  order  to  remove  and 
adjust  all  complaints  and  claims  on  the  part  of  the  I'uited  States,  and  to  pro.vide  for 
thesnecdy  settlement  of  such  claims  which  are  not  admitted  by  Her  Britannic  Ma- 
jesty's government,  the  high  contracting  parties  agree  that  all  the  said  claims  growing 
out  of  aats  committed  by  the  aforesaid  vcsbbIs,  and  goncrically  known  as  the  'Alabama 
cdnims.'  sliall  Up  icfiTied  to  a  tribiiu.il  of  arbitration."— I>*'i'  ISiiiii. 


-One  sccs,'-<;..iitiiiiic;sthe  writer,  ■■  that  tli.>  ivhoi.-  tiling  is  iiiiu.'d  at  tile  triliuiial 
more  than  at  the  other  party,  lor  the  latter  is  willing  to  leave  to  the  tribunal  of  arbi- 
tration the  question  of  its  own  jurisdiction,  while  England  douies  ita  right  to  decide 
upon  its  own  "powfrB  a  question  which  every  court  of  justice  maintains  as  a  prelim- 
inary. In  England  the  right  is  assumed  to  withdraw  from  a  treaty  as  soon  us  it  ap- 
pcars  that  there  is  a  difference  of  opinion  with  regard  to  its  construction.  According 
to  this,  the  treaty  must  fiill  throngh,for  toinsufeitsfn!lillmont,or  tliofallillment  of  an 
eventual  sentence  of  the  arbitrators,  tlieve  is  but  the  conipiilsioii  of  national  honor,  or 
of  n-ai-.'-— .Vr«c  /Jh-klic  Tim-''. 


The  Wiishingtou  treaty  plainly  indicales  t!i:it  all  the  loas.;s  gruwiugoutof  the  acts 
committe<l  by  the  aforesaid  vessels  are  to  be  submitted  to  the  tribunal  of  Geneva, 
whicli  will  be  called  upon  to  prove  whether  England  violated  the  rales  prescribed  by 
the  treaty  for  the  government  of  neutrals,  and,  if  so,  what  sum  she  must  pay  to  the 
United  States  in  compensation  for  the  injuries  inflicted.  He  demonstratos  that  the 
British  cose  admits  the  snbmiaaion  of  direct  as  well  as  Indirect  claims,  and  that  it  de- 
nies all  liability,  claiming  that  England  fdlfilled  alt  its  duties  as  a  neutral,  and  that 
the  idea  of  calling  in  qnestion  the  submission  of  indirect  claims  to  the  (Jeueva  tribunal, 
only  arose  when  "on  the  eve  of  the  opening  of  Parliament  the  tories  assumed  a  threat- 
ening position,  and  the  nonconformists  began  to  liold  indignation  meetings." — VkHiid 
yeiiF  fcCTitrfdi  Jilnll. 


Gladstone  may  assert  a  hundred  timi^  that  tlic  grammar  an  well  as  the  spirit  of 
the  treaty  admits  but  one  moaning,  and  that  of  ttie'Englisb;  he  will  not  entice  the 
Americans  from  their  position.  His  countrymen,  and  the  papers  most  devoted  to  him. 
must  confess  that  the  wording  of  the  treaty  allows  of  the  American  as  well  as  of  the 
English  interpretation,  tliat  the  construction  ia  vague  and  loose.  On  the  other  side  is 
the  intention  of  the  framers  of  the  treaty.  Both  must  be  considered.  And  appeal  to 
the  preamble  and  protocol  ia  not  sufScient  to  clear  up  the  mistakes.  A  refreshing  re- 
)>nlt  may  he  obtained  iVom  this  war  of  words.  I.ong  and  tedious  interchanges  of  dis- 
patches must  be  expected ;  perhaps,  after  all,  the  annulling  of  the  treaty  with  all  the 
fair  hopes  attached  to  it.  We  shall  hope  that  no  war  will  grow  ont  of  it,  however,  in 
consequence  of  the  still  pending  San  Juan  boniidnrv  and  fishing  rjupstinns. —  Titiiiia 
Xeiic  Freie  Prmc. 


Our  X.oudoii  I'oi' 

rtsiHinileul  writes  iis: 

"  Till-  Atlantic  cable  works  inerrilv  to  hriii:- 

oftlicKewYorklh'Va 

la.  a«  to  tile  Alabama  quarrel,  whieh  l-as  arisen 
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Be  ond  t  the  more  intelligent  portion  of  the  press,  however,  which  preaerves  a  mod- 
e  ate  att  tnde,  maintaius  not  leas  the  view  that  the  American  Government  cannol 
w  thd  aw  her  claims  already  preBented,  because  it  belongs  to  the  Geneva  tribunal 
»1  n  and  not  to  England,  to  decide  npon  their  submission.  The  view  of  the  press  is, 
ait  all  as  was  welTknown,  that  of  the  American  Government,  and  thereby  the  fat-al 
p  t  of  thesitnation  is  well  indicated.  Gladstone's  expressed  hope  that  his  demon- 
stration wonJd  eonvert  the  Americans  to  the  English  view,  would  hardly  mislead  ' 
one.  One  may  discuss  the  right  or  wrong  on  eiUier  side  as  one  pleases,. the  one 
cannot  be  denied,-that  in  the  wording  of  the  Washington  treaty  the  indirect  elaima  ol 
the  American  Government,  if  not  expressly  agreed  upon,  ace  not  expressly  excluded. 
The  Americans  do  not  offend  against  the  wording  of  the  treaty,  therefore,  whereaa  they 
submit  them  tfl  the  tribunal  of  arbitration.  Whoever  denies  this  assumes  an  untena- 
ble position,  and  in  beginning  this  monstrous  piece  of  awkwardness  Gladstone  has  pre- 
pared not  only  for  himself,  but  for  England,  many  sad  hours.  He  must  hear  to-day 
ftinm  his  old  admirers  in  Parliament  and  in  the  press  the  bitter  truth,  repeabed  on  all 
sides,  that  the  means  he  has  selected  for  bis  own  defense  are  the  most  unfortunate,  the 
moat  untenable,  and  the  most  wanting  in  tact  of  all  others.  For  through  bis  assertioa 
of  the  abaolnte  clearness  of  tbe  treaty  in  every  respect,  he  shuts  the  door  against  fur- 
ther friendly  explanations ;  he  tacitly  accuses  the  American  Government  of  having  in- 
tentionally given  a  wrong  meaning  to  aomething  that  was  perfectly  unequivooah  and 
thereby  makes,  in  the  highest  degree,  difBcult  any  friendly  yielding  on  the  part  of  that 
Government.  After  he  had  ventured  so  far  there  remained  for  the  Washington  Gov- 
ernment, which  has  also  ita  own  poaition  to  defend,  only  this  answer :  Will  youj  if 
every  interpretation  but  yoors  is  absolutely  impossible,  leave  the  decision  in  security 
with  the  tribunal  J     Siuce  you  are  so  firmly  convinced,  you  have  nothing  to  risk  by  So 

"And  how  could  Gladstone  reply  I  Either  by  a  categorical  No,  which  would  expose 
him  to  ridicnle,  and  must  lead  to  the  breaking  off  of  all  furth^  negotiations  ;  or  by  a 
Yes,  in  which  case  he  would  confess  the  troth  of  that  which  until  now  England  has 
always  declared  to  be  untrne," — Evlaischer  Zeitaiig. 


From  whatever  point  of  view  the  subject  be  considered,  there  exists  no  justiScatiou 
for  England  to  withdraw  from  the  treaty  concluded  at  Washington.  Be  the  demands 
of  America  ever  so  extravagant,  there  is  yet  nothing  in  the  treaty  itself,  and  nothing 
in  tbe  general  principles  of  international  law,to  justify  the  withdrawal  of  the  decision 
on  those  demands  from  tbe  tribunal  of  arbitration.  It  would,  in  fact,  be  deeplj 
to  be  regretted  if  the  Geneva  court  of  arbitration,  the  establishment  of  which  is  un- 
doubtedly to  be  regarded  as  an  essential  progress  in  the  life  of  international  law, 
should  not  reach  the  normal  development  of  its  activity.  We  rather  on  this  occasion 
give  expression  to  the  most  earnest  wish  that  this  procedure  maj  lead  to  a  lurthcr 
development  of  international  law. — Neat  PreaseUvhe  Zeitavg. 


It  must  be  acknowledged,  on  an  impartial  review  of  the  dispute,  that  these  de- 
manda,  however  extravagant  they  may  be,  are  by  no  means  new ;  and  when  Gladstone 
and  GranvOle  maintain  that  the  protocols  of  the  commission  show  that  only  those 
losses  directly  derived  from  the  capture  of  American  ships  were  spoken  of,  every  one 
canconvincehimaelf  from  tbe  protocols  of  the  contrary.  America  had  made  these  indi- 
rect claims  not  only  in  dispatches  and  occasional  dd^arations;  the  treaty  of  January 
19,  1S69,  was,  on  Sumner's  report,  rejected,  because  it  offered  no  assnrance  of  indemui- 
fieation  for  the  indirect  injury  snffered  by  America  through  tbe  cruisers.  With  these 
antecedents,  the  greatest  oantion  was  in  any  case  prescribed  to  the  English  negotia- 
tions, bnt  their  instruction  referred  them,  in  regard  to  the  Alabama  claims,  almost 
solely  to  the  diplomatic  correspondence  about  them.  •  •  •  - 

But  not  a  word  in  tbe  instruction  says  that  only  direct  claims  shall  be  admitted  to 
discussion,  and  jnat  aa  little  does  the  cited  treaty  of  1869  contain  anything  about  them  ; 
that  treaty  speaks  of  "  all  claims,  including  the  so-called  Alabama  claims."  If  we  look 
at  the  protocols  of  tbe  joint  high  commission,  we  find  on  tbe  first  page  that  the 
Americans  enumerate  in  their  fullest  extent  tbe  claims  now  raised  in  the  complaint, 
and  then  declare  that  in  the  hope  of  an  amicable  settlement,  no  estimate  was  made  of 
indirect  losses,  without  pr^udice,  however,  to  the  right  to  indemnification  on  their 
aecount,  in  the  event  of  no  such  settlement  being  made.  As  such  a  settlement  they 
then  propose  to  agree  upon  a  sam  in  gross,  which  England  shall  pay  with  iuterest  to 
America  in  satisfaction  of  all  claims. 

The  English  commissioners  declined  this  proposal,  because  they  could  not  admit 

that  England  had  failed  to  discharge  toward  the  United  States  the  duties  i ^   " 
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her  l>y  the  rules  of  international  law,  and  proposed  the  principle  of  arbitration.  With 
thie  refuBal  of  the  American  proposal  of  an  agreement  on  a  sum  ia  gross  for  all  clainie, 
the  liberty  was  given  baelc  to  the  Americans,  which  they  had  esprossly  reserved.  The 
Americans  then  on  their  side  accepted  the  court  of  arbitration,  on  the  condition  that 
certain  rules  be  given  to  it  for  the  consideration  of  the  fects  to  be  bronght  forward. 
England  yielded  and  the  articles  of  the  treaty  were  adopted.  In  the  first  article,  it  is 
stated  that  "  the  differences  growing  out  of  the  acts  committed  by  the  several  vessels 
which  have  given  rise  to  tbe  claims  generically  known  as  the  'Alabama  claims,'  shall 
be  refetxed  tfl  a  tribunal  of  arbitration." — Mambitrgiaher  CorreepoadeHt. 


as  well  as  the  most  dignified  cour; 
to  he  sound,  legal  principles,  aud  tt 
—London  Times,  January  3,  1872. 


What  that  full  extent  may  be  we  are  not  expressly  told ;  in  fact,  the  computations  of 
the  United  States  Ooveminent  itself  have  not  yet  reacbeil  the  mighty  snm.  Jt  is  easy 
to  see,  however,  that  upon  the  principles  put  forward  by  the  United  States  Govern- 
ment, the  total  might  easily  be  carried  to  an  amount  as  startling  as  thatof  the  French 
indemnity.  The  American  Government  ask  that  a  gross  sum  uby  be  awarded  It,  and 
that  to  the  amount  thus  given  may  be  added  interest  at  tbe  rate  of  T  per  cent,  ftom 
the  1st  day  of  July,  1863.  HappUy  claims  such  as  these  are  no  longer  matter  of  con- 
troversy between  England  and  the  United  States.  Confident  in  our  own  rectitude,  and 
in  the  substantial  Justice  of  our  cause,  we  have  consented  to  refer  it  to  a  tribunal  sO' 
constituted  as  to  secure  the  confidence  of  the  world. — The  London  Daila  News,  January 
3, 1873. 


It  may  be  that  aH  agency  is  for  the  first  time  tried  in  Geneva  which  will  do  much 
to  arrest  that  class  of  wars,  by  no  means  co-estensive  with  all  wars,  which  arrise  from 
definite  grievances,  rather  than  from  dynastic  or  national  passions.  It  may  also  be, 
that  litigant  nations,  irhen  they  are  unsncessfal,  will  refuse  to  submit  to  an  authority 
which  has  no  power  to  coerce  them,  aud  that  an  arbitration  is  no  more  than  a  nsele^ 
postponement  of  recourse  to  older  and  more  familiar  methods  of  decision.  The  issne 
may  well  be  awaited  with  the  keenest  interest  aud  even  anxiety ;  bnt  there  is  no  solid 
ground  for  the  anticipations  of  disaster  which  have  been  abroad  for  tbe  last  day  or 
two.— ioiiiiort  Pall  Mail  Gazette,  Jaaaari)  4. 


It  is  scarcely  necessary  to  say  that  onr  liability  would  only  extend  to  tbe  direct 
consequences  of  our  own  acts.  If,  for  example,  it  were  held  IJiat  it  was  through  our 
fault  that  the  Alabama  went  to  sea,  we  would  be  justly  held  responsible  for  the  depre- 
dations which  she  committed.  But  there,  in  accordance  with  every  principle,  not  only 
of  international  bnt  of  municipal  law,  our  liability  should  end.  That  the  agent  of  tbe 
Government  of  the  United  States  should  contend,  in  the  case  he  has  present*!,  that  we 
should  also  be  responsible  for  tbe  expenditure  occasioned  in  the  pursuit  (if  the  cruisers, 
for  the  loss  by  tbe  transfer  of  the  American  commercial  marine  to  the  British  flafi,  the 
increased  rates  of  insurance,  and  even  for  the  prolongation  of  the  war,  is  not  surpris- 
ing, since  he  speaks  as  sn  advocate.  But  uo  judges  could  for  an  instant  entertain  such 
claims. — London  Morniiiy  Post,  Jamiarii  i,  IS/i 


If  they  did  bo  couch  their  demands  we  should  not  think  of  re-echoiag  the  ab- 
surd alarms  of  some  writers  here  at  the  exorbitant  character  of  the  new  Alabama 
claim.  It  must  be  bomo  in  mind  that  President  Grant  seeks  re-election,  and  that  it 
would  be  very  unfortunate  for  him  if  bis  Sumnerite  or  other  foes  could  say,  with  any 
appearanc^  of  truth,  "  He  has  injured  onr  case  against  the  Britishers  by  not  asking 
euougb."  Therefore  he  has  resolved  to  work  the  statesmanlike  treaty  in  a  popular  way, 
and  to  cover  the  act  of  submitting  tbe  affair  to  arbitration  by  Yankee  flourishes  of  the 
most  extravagant  kind.  K  it  amuses  his  countrymen  it  may  serve  bim;  it  certainly 
does  not  hurt  us.— Xondoft  Tele^a^h,  January  6.  .,  . 
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"  What  shall  we  Ao  f  Our  first  duty,  Ijotli  to  the  Uuited  States  aud  to  oiirselveB,  is 
to  demnrto  the  consideration  of  the  claim  for  iudirect  damages  put  forward  in  the  case 
snbsiitted  Ijy  them,  and  to  erave  a  decision  upon  our  protest  by  the  tribunal  of  arbi- 
tration before  consenting  to  carry  the  reference  to  eobseq^neut  stages.  We  gave  fjreat 
confidence  that  onr  view  would  be  approved,  but,  however  painful  it  might  be,  we 
ought  not  to  hesitate  to  retire  altogether  from  the  case  if  the  ttiljunal  did  uot  hold  it- 
self free  to  reject  tlie  consideratiou  of  indirect  claims." — ZoiidoH  Tlmvs,  Janvarg  '2&, 


Extract  frtim  the  Journal  den  Dibais,  Paris,  June  6, 1873. 

Les  reclamations  poar  "dommages  indireots"  que  les  fitats-Unis  vonlaient  sou- 
mettre  an  tribunal  arbitral  de  Geneve  serout  probablement  ^art^es.  Les  !£cats-Uuis 
semblent  avoir  enfin  c^^  sur  ce  point  important,  et  cependant,  h,  consid^tet  I'atTaire  au 
noint  de  vue  des  principes  du  droit  et  en  laissaut  de  cOt^  les  grosses  execrations  de 
r  m^molre,  lis  soutenaiout  nne  tbfese  just>e,  its  ^taient  daus  Te  vrai  sous  le  rapport 


juridiqne.  Dequois'agit-ilen  effet!  Quelleaccusation^levent-ilacontrel'Angletrerte? 
lis  I'accusent,  en  premier  lien,  de  n'avoir  pas  empScUC  ses  armateurs  de  fournir  aos 
conf^^r^  des  uavires  de  guerre;  en  second  lieu,  d'avotr  par  malioe  ou  negligence 
permis  aixx  corsaires  conf^detCs  de  se  servir  de  ses  ports  et  de  ses  eau:  comiiie  d'une 
based'opdrationeouderavitaillement.  Parle  fait  de  ce  manqnement  an:  obligations  de 
la  neutrality,  i^outent-ils,  <|u'est-il  arriv^  !  C'est  d'abord  que  les  conf^Sr^s  ont  armd 
nn  plus  grand  iiombre  de  corsairea  qn'ils  n'auraienl  pu  le  faire  si  I'Angleterre  avait 
stri.ct«ment  obsei-v^  ses  obligations  de  puissance  nentre ;  c'est  ensnite  que  les  corsaires 
confSd^r^,  tronvant  des  refnges  et  des  points  de  ravitaUlement  dans  les  ports  et  les 
eaux  britanniques,  ont  pu  mnltiplier  lenra  d^pr^ations  en  raieon  de  ce  eon  onrs  qu 
leur  ^tait  indftment  accoi'de.  Or  n'est-il  pas  juste  (jne  I'Angleterre  soit  rendu  pon 
sable  des  Aommages  causes  aui  int^rgts  am^ricains  par  ces  deus  sortes  de  uauqn 
ment  ^  ses  devoirs  de  nentre  en  admettant,  bien  euteudu  qne  les  griefs  formul  on  e 
sa  connivance  ou  sa  negligence  soient  ifondfsf 

Cette  argunieutatiOn  est  im^prochable,  et  I'Angleterre  I'n  reoonnn^toot  en  If  f  n 
dant  d'aTOirfailli  ^  ses  obligations  dans  les  diff&«nts  eas  qui  font  I'objet  dea  e  1  n  a 
tions  americaines  ;  elle  est  tomb^e  d'aocord  aveo  les  Etats-Unis  qu'elle  pourra  1  ur- 
devoir  dee  dommages-interfets,  et  elle  s'est  resign^e  i.  accepter  sur  ce  point  la  dee  on 
d'un  tribunal  d'arbitres  dont  la  mission  consistera  1°  h  constater  si  I'Angleterre  a  manqu^ 
dans  la  guerre  de  la  secession,  it  ses  obligations  de  pnissance  neutre,  et  dan  qu  He 
mesure ;  S°  k  reconnaltre  et  a  ^valuer  les  domniages  causes  par  le  fait  de  ce  ma  q 
ment  et  &  fixer  le  cbif&e  du  didomniagenient.  Senlement  apr^  s'eii  etio  rem  se 
entiferement  au  tribunal  pour  rCsoudre  la  premiere  question,  I'Angleterre  semble  avoir 
craint  de  se  mettre  h  sa  discretion  -pour  la  seconde;  elle  a  impost  des  limitee  il  sa  com- 
petence, en  ^tablissant  une  distinction  entre  les  "  dommages  directs,"  qu'elie  reeonnalt, 
et  les  "dommages  indireots"  qu'oUenereconnait  pas.    Cette  distinction  est-eile  fonde& 

Consnltotis,  ^  cet  Sgard,  lea  faits,  et  voyons  ce  qui  ressort  de  I'exameu  et  de  I'aualyse 
da  eas  en  litige.  Les  corsaires  conf&ieres  ont  donne  la  chasse  aux  navires  de  com- 
merce amerioains ;  ils  en  ont  capture  un  certain  nombre,  confisqnant  ou  detruisant 
vaisseanx  et  cargaisons.  Voil^  une  preniifere  eat^gorie  de  dommages  directs.  II  y  en 
a  une  seconde :  "  Les  etats  du  Nord  ont  ete  obliges  de  surveiller  et  de  ponrsuivre  lea 
corsaires  dn  8nd;  ils  ont  employe  ^  cette  destination  une  pattie  de  leur  fiotte  de 
guerre,  d'oil  un  doable  dommage  consistant:  l°dansles  frals  occasionnes  par  la  poar- 
Buite  des  corsaires;  8"  dans  la  privation  suble  par  les  £tats-Uuis  d'une  partie  de  leur 
flotte  qui  aurait  pu  leur  rendre  d'autree  services.  Est-ce  tout !  Non.  La  seule  aunonoe 
de  I'apparition  des  corsaires-du  Sud  a  snffi  pour  creer  un  "risque  de  guerre"  qui  est 
vena  immediatement  s'ajouter  aux  risques  luaritimes  ordinaires.  Ce  risque  estra*!- 
dinaire  n'a  pn  6tre  convert  que  par  nne  prime  correspond  ante  et  dont  le  taui  s'est 
6!eve  avec  Ini.  On  a  done  vu  s'etablir  nne  difference  entre  les  primes  d'assnrance  des 
navires  et  cargaisons  am^ricaius  et  celle  des  neutres.  Les  armateurs  et  les  negoeiante 
qui  ont  paj^  cette  difference  on  ce  supplement  de  prime  u'ont-Os  pas  subi  un  dom- 
mage  anssi  r^el  que  ceux  dont  les  navires  et  les  niarchaudtses  ont  ete  captures!  La 
perte  a  ete,  sans  doute,  Infinimeut  moiudre  pour  cbacun ;  en  revanche,  cette  perte  ne 
e'est-elle  pas  nmltipliee  par  le  nombre  des  navires  composant  la  marine  marehande 
americainet  Puis,  qu'est-il  arrive?  C'est  que  I'existence  de  ce  risque  particulier  et 
I'obUgation  de  le  oouvxir  par  une  prime  auppl<5inentaire  ont  litit  abandonner  les  navires 
americains  pour  les  neuirres,  anglais,  Iiollaudais,  danols,  etc.  Nouvcan  dommage 
aitmijki  ijkQ  amtat^iirflavnerir-AlnFU-nVint.nn  se  soustraire  qu^cnfaisantpasser  d'une  mani^e 
us  frais,  leurs  navires  sous  paviilou  etrj 
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D'lin  antre  cOt6,  n'est-il  pasvi^iseioljlableiiue  lea  armeDienta  bd  course  des^tatsduSnd 
ODt coutribu^,  Hhdh  une  certaiae  mesure,  k  la  prolongation  de  livlntte,  eoh  eti  atfaiMissant 
les  reeaources  dea  6lat«  du  Nord,  soit  en  soutenant  le  moral  dea  coufM^T^ ;  et  n'en  est-il 

Saa  Tfoiilt^  vae  augitieatalioa  des  frais  do  la  guerre !  Voil^  liien  tonte  une  s^rie  de 
omniitges  qui  out  4t6  engendr^  pat  le  i^it  de  rexistence  ties  coraaires  da  Sud. 
On  peut  1«s  analyaer  et  lea  j^uper,  apx>elercenx-ci  Mreota,  ceiix-)il  in^recis,  qnoiqne  ces 
denx  cnractferes  aoient  loin  d'etre  tonjours  clairement  marqu^ ;  mais  on  no  peat  les 
B^parer,  on  no  pent  mSme  leaooncevoirjesunssans  les  aatrea.  lis  forment  tin  enaemble 
uaturel,  et  o'est  par  un  triage  tout  ft  fait  arbitraire  que  I'Angleterre  a  recouuu  les 
"dommagps  directs,"  et  repouas^  lea  ''dommngea  indirccts." 

Dii'Hrt-on  que  les  doinm^es  indirecta,  par  leut  ^tendiie  niAnte  comme  anssi  par  leur 
caractfere  vague  et  iooertain,  ^ehappeut  i.  line  Evaluation  rigoiireuse  !  Qn'il  est  im- 
poBsible,  par  esemple,  d'apprftjier  dana  quelle  mesate  lea  armeraenta  en  course  des  con- 
nd^r^a  out  pu  contribner  i,  la  proloDgation  de  la  cuerre  1  Cette  objection  est  aaaur^- 
nient  dea  mieux  fuod^a ;  maie  qiiol  I  appartieut-il Iubd  anx  partiea  en  cause  de  tran- 
olier  la  difficult^  qu'elle  soulive  f  N'est-ce  point  I'aftaire  du  tribunal  de  d&iider  non- 
aenlement  c«  qui  Ini  semble  Uptime  on  ill^itime  dans  lea  reclamations  port^es 
devant  lui,  maia  eocore  ce  qui  lui  patatt  ^tapper  ft  la  posaibilit^  d'nne  Evaluation  T 
N'est-ee  paa  empi^ter  sur  ea  competence  et  ses  attrlbntioDS  que  de  limiter  d'avance  son 
verdict f  Sied-il  bien  aartont  i  la  partia  incnlpEe  de  lui  dire:  "Voici  nn  dommage 
qne  I'on  m'accnse  d'avoir  cansE  et  pour  lequel  J'invoqne  votre  arbitrage,  mais  je 
n'enteuds  point  vous  aecorder  1o  droit  de  le  reconnaltce  et  de  I'appr^cier  daoa  tonte  son 
Etendue  r^lle,  oar  je  n'ai  qu'nne  foi  limits  dans  la  rectitude  Ae  votre  jugement :  je 
crains  que  vons  ne  aaebiez  paa  diacerner  ce  qn'il  y  a  de  iaxcc  ou  d'esag^t^  dans  les 
relaxations  qui  sont  port^a  devant  voas,  et  je  ne  venx  pas  m'exposer  sana  r^aervea 
anx  consequences  d'nn  verdict  qui  me  oondamnerait,  on  ai  vona  Taimez  mieux,  je  no  me 
soncie  pas  de  r^parer  tont  le  dommage  qne  j'ai  caua^." 

Tel  est  ponrtant  I'attitude  qne  I'Angleteire  a  prise  dans  cette  affaire.  D'accord  avec 
lee  £tats-Unia,  eile  convoque  un  tribunal  d'arbitrea,  pnis  anssitCit  voici  qu'aprM  avoir 
pris  connaissance  du  m^moire  de  la  partie  adverae,  la  t6te  lui  toarne,  elle  preud  peur, 
elle  €tablit  des  distinctions  eat^e  les  grosses  reclamations  et  lea  petites,  admettant  la 
competence  dee  arbitres  pour  celles-ci,  la  tejetant  pour  oellos-1^.  conime  si  elle  ae  d^fiait 
du  tribunal,  comme  si  elle  craignait  qu'il  ne  se  laissit  influencer  par  les  arguments 
amEricains,  au  point  de  la  conilaraner  k  quelque  d€doaimagement  formidable,  on  sim- 

Slement  comme  s'il  elle  ctaigoalt  qu'il  ne  I'obligeiVt  &  payer  tout  oe  qn'etle  pourrait 
Bvoir  pour  avoir  mauquE  it  eea  obligations  de  puissance  ueutre.  Cette  iIEGance  eat 
aaaur^ment  pen  flatteuse  pour  le  tribnnal,  et  on  pent  donter  qn'elle  le  dispose  favo- 
rablement  A  I'rigard  de  I'Angleterre,  en  admettant  iiiArae  qn'il  cousente  ;'i  rendre  un 
jugement  dans  les  liiuitos  iStcoites  et  atbitrairus  qui  lai  sont  assignees. 


Le  texte  du  traits  u'a  point  distingn^  entre  lea  reclamations  ;  il  les  a  toutes  soumises 
an  tribunal  urbilral,  pour  itre  rigl^.  Ki  dana  le  cours  des  d^bats  de  la  Haute  Com- 
mission niixte,  qui  ai6gea  pendant  deux  mois,  ni  dans  aucnne  des  clauses  du  traite, 
desiin^  &  fixer  la  procedure  et  les  attributiona  du  tribnnal  arbitral,  ainsi  que  lea  prin- 
cijies  qui  doivent  le  guidec  dans  son  jugement,  I'Angleterre  u'a  paa  &esv&  la  momdre 
objection  snr  I'une  qnelconqne  dea  categories  de  reclamations  prfeentees  par  lea  fitata- 
Unis ;  elle  les  a  toutes  repoussees  au  niAme  titre,  sams  faite  de  distinction,  et  ce  n'est 
qne  plus  tard,  en  presence  des  pretentions  dea  Etate-TJnis,  qu'elle  a  fait  sea  reserves  aur 
la  nature  de  certai nee  reclamations  determineea,  enne  oonteatautpaala  competence  des 
arbitrea  pour  lea  autres. 

Or,  lee  negociateurs  anglais  dn  traite  de  Waahington  devaient  s'attendre  b,  ce  que  la 
pretention  relative  aux  dnmmages  indirecta  pourrait  se  produire.  Us  aavaient  qu'un 
premier  traite  avait  dej^  ete  pr^paree  et  conclu,  il  y  a  quelques  aunees,  eutre  les  deux 
gouvernemeute,  pour  le  rfeglement  des  reclamations,  et  que  le  Senat  de  rUniou  avait 
rejete  ce  traite,  precisement  parce  qu'on  ue  pouvait  y  &ire  entrer  lee  redamationa  pour 
dommages  indirecta. 

lis  etaient  done  avertis.  Comment  expliquer  leur  silence  it  cet  egatd  pendant  la  d^- 
gociation  dn  second  traite  t  Fonrquoi  cette  mention  si  gen6rale,  si  eiaatique,  de  "tontes 
lea  plmntea,"  de  "toutes  les  reclamations,"  lorsqn'ila  ponvaient  inserer  dans  le  traite 
nne  clause  speciale  excluant  formellement  lea  dommagea  indirecta  T  Uniqnement  pre- 
occupes  de  mire  valoir  I'idee  qne  I'Angleterre  n'avait  point  vioie  lea  devoirs  de  la  neu- 
tralite.  Us  ont  neglige  de  specifier  les  reclamations  sur  lesqnelles  les  arbiters  auront  h 
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ee  prononcer.  lis  les  oi)t  toutea  compriBes  dans  la  cnmp^teiiGe  du  tribnnal  arbitral,  et 
mainteuant  qu'il  est  possible  de  preaseiitir  I'^ventualit^  d'uue  cotidamuatiou  fk  line 
r^paratiou  ptScuniaire,  le  KOiiyemement  de  la  Iteine  et  la  nation  auglaise  vieunent  dire: 
"  Nous  u'avona  eutenttn  d€f4ier  aux  arbitrea  que  la  question  dea  dommages  directs ! " 

A  nos  yeux,  I'alfaire  Internationale  qui  pr^ccnpe  si  vivement  anjonrd'hui  les  deus 
luondes  n'est  nullement  compliqude.  ponrvu  qu'on  I'isole  de  la  politique  et  qu'ou  la 
maintienue  dana  son  domaine  natnrel :  le  droit  dea  gens. 

II  n'y  a  pas  de  conteatation  eur  lea  dommages  can^a  aux  Etafa-Unia  par  les  coraaires 
snsditfi,  dout  la  fuite  hora  des  ports  anglais  a  6t^  regrettSe  par  sS  Mi^jeBt^  bcitauuique. 
11  a's  a  gufere  plus  de  conti'overse  snr  la  reaponsabilitS  que  cette  fuite  et  ces  d^pr^a- 
tions  ont  fait  pesei  sur  la  Grande-Bretague.  Lea  Anglaia,  da  reste,  sout  diapoaiSs  fL 
rdgler  le  difKrund  des  dommages  directa. 

Que  wste-t-il  done  I 

Un  tnbuoal  d'arbitrage  itistitud  par  nn  traits  conclu  dans  un  esprit  aiuical,  et  doat 
la  couclnaiou  a  €t6  ealu^,  dans  le  prineipe,  par  lea  applaodissemeuts  de  la  uation 


"  Un  expose  (lea  fttals-Uuis  demaudeura,  qui  est  esseiiti«n«meut  nue  piiice  de  pro- 
cddnre ; 

"Un  ddbal  onvert,  dans  leqnel  I'Angleterre  pourra  faire  vnloir  aes  nioyeua  de 
defense,  et  repouaser  des  cuucluaious  qui  aeraient  mauifesteuient  contraires  an  droit,  et 
la  justice  et  &  la  raison. 

"  Lea  arbitrea,  eutiu,  dont  on  ne  ponrrait  snapeeter  I'ini partiality  sans  eoramettro  nne 
grave  offense  coutre  lenr  personne  et  les  gonvememeuts  qui  les  out  clioisis. 

"  11  reste  quelque  ehoae  de  plus  encore ;  I'obligation  ponr  les  dtats  qoi  veuleut  tracer 
iiu  sillon  prol'ond  dana  le  oliainp  de  la  civilisation,  de  respecter  les  trait^s. 

"  A  pTopos  du  eonflit  aiiglo-aui^ricain,  on  a  jtarM  de  la  force  primaut  le  droit ;  niais 
il  J  a  une  iniquity  Internationale  non  moins  fnueste ;  c'est  I'intidclit^  se  jouaut  de  la 
foi  jnrde.  Pour  les  ^tats,  comme  pour  lea  paiticuliers,  tout  se  tient  en  fait  de  raoralitS, 
L'oubli  de  la  parole  engagiie  conduit  a  la  violence.  Les  peupies  conmienceut  par 
^lader  leurs  eugagemeuta  et  flniuseut  par  oppriuier  les  faibles." 


1,"  by  G.  HoUn-Jucqiie' 
MijMs,  urmatm,  inr^. 

1m  traits  rend  la  commi^iou  conipdtente  pour  statuef  snr  les  Alabama  dainis.  Toute 
la  question  est  done  de  savoir  si  ces  conclusions  sent,  en  tout  uu  eu  partie,  ^traugbros 
anx  Alabama  claims.  Or  nos  lectears  auruut  d^j^  fait  le  rapprochement  entre  les  co»- 
olusiona  et  la  declaration  foite  par  lea  commissturea  am6ncaina  an  d^bnt  de  la  con- 
ference du  8  mara.  Non-seulemeut  I'eaprit,  mais  le  texte  en  eat  ideaiiqiie.  Dana 
I'nne,  comme  dans  I'autre,  les  cinq  pointa  sout  formulas  et  dans  le  mSiue  ordret 
La  d^claratioti  de  retrait  cftidiCionnef  dea  demandes  pour  dommagea  indirects  u'est  faite 
qne  pour  tie  caa  oil  I'Angleterre  aurait  aoceptfi  le  paiement  d'ei»bl&  de  la  somine  de- 
mandde  ponr  dommages  directs.  M,  Gladstone  a,  nons  Vavous  yu,  pr^tendu  le  con- 
traire,  inaia  nons  eroyons  qne  c'eat  Jk  tort.    En  effet: 

A.  11  rdaulte  de  la  lecture  da  proc6s-verbal  qne  les  t*rmea  amio^ble  eetlhment' 
nes'appliqnent  qn'suifeglement-imiiiSdiatsanBarbitr^e.  Partont  ailleurs  il  nes'agit 
qne  de  nettlement,  et  le  traits  Ini-mSme  ne  parle  que  de  vpeedg  settUmeni,  (prompt  rfegle- 
ment.) 

B.  Le  regret  exprimi!  par  les  coramissaires  amfiricains  dn  rejet  de  lenr  premifere 
proposition  oonlirme  cette  mani^re  de  voir: 

C.  Lors  qne  dans  nne  ndgociation  nne  des  parties  abandonne  sea  pretentions,  c'est 


g^ndralement  contre  la  reconnaissance  formeUe  de  oelle  qn'elle  u'abando ^_ 

ce  rapport  11  ^tait  naturel  que  lea  oommissairea  amdricaina  fussent  pr^ta  a  r< 
au!c  dommagea  indirecta  comme  prix  d'un  engagement  certain  de  payer  lea  dommagea 
directs.  Mais  il  ne  I'est  plua  qu'ils  fassent  cette  renonciatioa  lorsqne  tout  est  remis  en 
question  par  la  nomiriatiou  d'arbitres.  II  y  aurait  1^  uue  concession  aaus  reciprocity, 
un  effet  sans  cause,  qui,  en  I'absence  m^me  de  Coute  reserve,  ne  peut  se  pr^uuier. 

Nons  devons  admettre,  d'apres  ce  qui  pr^c^e,  que,  k  en  juger  par  les  documents 
ofBbiets  et  publics,  le  mdmoire  amdricain  ne  aoumet  aux  arbitrea  aucnue  pretention 


an  aniioHl)l«  seltlemeDt,  no  r^stlmatri  was  mode  nf  tbe  Indirect  lo 
e  H^iit  of  iudeniuiflusUun  uii  tbeir  scuouul  in  tbe  event  ol  no  sui 
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qui  De  Boit  i]e  leur  competence— u'est-ii-dire,  qni  ue  soit  ^ns  les  tennea  dn.  comptoiuis. 
Encore  niie  fois,  quelques-unee  ile  ccb  pi'^tentions  punveut  d^passerla  raesure  coni- 
mand^  par  Ja  justice  et  le  boo.  sens,  elles  peuvent  6tre  en.  elleB-mSmes  des  aotes  d&o- 
bliieauts  ponr  I'Angleterre,  et  constituer  iiue  dfeeptiou  pour  lea  n^gociateurs  que  cette 
nuisBance  a  eavos^e.  Uals  lea  arbitres  n'out  1;  consulter  que  les  termes  dn  traits, 
eclair^a,  en  cas  d^bscurit6,  pai'  lea  actes  qui  y  sont  relatifs.  Or  le  traitS  ue  stipule 
qn'une  cbose  en  matifere  de  oomp4tenco,  c'eat  qn'O  a'agiia  A'Atabatna  claimt,  et  il  ne 
Btipiile  pas,  ce  qni  cflt  4t6  absurde,  qne  oe>s  olnifiu  aeront  raiaonuables.  Car  c'eat  pnJ- 
cis4^meut  la  question  i^  aavoir  s'i!s  smit  raisonnablea  qni  eat  d^foi'^  aux  arbitres. 


II  trnttato  couteuipla  il  caso,  cbe  tiitti  i  I'eclaini  possano  « 
I'artjeolo  VII,  stabilisce  che  il  tribnnale  p«tri,  se  lo  troveril  ci. 
somnia  da  pa^arai  dall'  lugbilterra  per  tutti  i  reclanii  judirizzati. 

II  trattato  cousidera  il  caso,  in  oui  alcuui  reclami  potrebbero  per  la  loro  dnbbiezza 
impedire  questo  motlo  sonimario  di  deoiaione,  poieb^  Fart,  X,  stab  Hi  ace  die,  s    "   ' 


biinale  non  decretertl  una  somuin,  una  volta  tanto,  ai  uouiiui  uu  ufticio  di 
verilicare  quati  sono  i  reel  ami  valevoli. 

I  contraenti  percift  stipularouo  reciprctoit.'k  ed  egu^liau/a  didiritti;  nil'  America 
11  diritto  di  preaentare  tutti  i  leclami,  all'  lughiltarra  la  IntiCudiiie  di  respiugerli  tutti 
e  enbordiuatameute  di  reattiugere  la  misura  del  daimi. 

Inline  le  due  poteuzu  coDT«iiueiro,  nedionte  I'urticolo  XT,  di  causiderare  le  deciaioui 
del  tribunnle  "come  uu  legolamentu  cunipleto  timilcj  assuluto  di  tutti  i  reolaini  aupra 
menzionati. 

II  prineipio  di  ermeneutica  legale  che  tutte  le  elausolo  delle  couvenzioui  s'iuterpre- 
tano  le  nne  con  le  altre,  datido  a  ciascunn  11  senso  che  risulta  dall'  altra,  ricoufernia  la 
pienezza  dcila  volontil  delle  pavlii  a  di^ferire  ai  giudici  o^ni  specie  di  reelamo,  iiidipeu- 
dentemeute  dalla  loro  relativa  giustizia,  la  quale  S  quistione  di  merito^  obe  apetta  agli 
arbitri  di  decidere. 

Ma  se  i  termini  del  trattato  fosaero  oscuci,  sarebbo  opportuiio  di  risalire  ai  motivi 
della  conveuzione. 

E  volentiori  procedev6,  bennjiohe  a  tale  uovella  indagiue,  poicb6  la  i'  tanto  valorosa 
da  dilegoaie  ogni  altra  poeaibile  obbiezione.  II  protocollo  riferito  nella  prima  parte  del 
niio  ectitto  avverte  che  i  conimiseari  amcricani  eaposero  in  termini  eaattiaaimi  tutti  i' 
capi  dei  loro  reolami.  Esai  parlacono  di  nuinorose  perdite  dirette  (exteaaive  direct 
(oests)  e  danni  indirettl  (indirect  ip/iirj)  risuJtanti  dalpaaeaggiosottobandierabritan- 
nica  di  una  grande  parte  della  matina  mercantile  amerioaua,  dell'  aumento  dei  prezzi 
d'aesicnrazione,  del  prolongamento  della  snen'a  e  dell'  agpunta  di  una  somiua  consi- 
derevole  alle  apese  occorae  per  la  gnerra  e  per  la  aoppressione  della  ribellione. 

E  questi  medesimitapi  iuvatiabilmonto  furouo  ripetuti  uella  menioria  jiresentatn 
al  teibunale. 

I/Ingbilterra  peril  per  la  voce  di  alcnni  noniini  di  Stato  e  jier  i  clamori  della  sua 
reputatisaima  atanipa  crede  di  voter  soalenere  obe  una  eaplicita  riunnzia  del  danui 
detivati  dalla  protratta  guerra  sia  stata  fatta  uella  diacuesionB  del  trattato.  Che  vlLa 
di  eaaatto  in  qiieata  allegozionef 

Eeca  il  processo  verbale  che  i  commisaarii  pmposero  pure  che  I'iiltre  coniiniaaioue 
s'iut«ndeese  interno  una  somma  da  pagarsi  dallaQran  Bietngna  agli  Stati  Uiiiti  in  una 
Tolta  pertutti  i  rcclami  principaJi  ed  mteresai.  Mediaute  questo  regolamento  avreb- 
bero  riimnziato  ai  loro  reclami  per  danni  indirettl;  e  dichjararono  nou  esservi  pre' 
giudizio  tuttavia  pel  ilritto  di  reclamare  peidaunLiudiretti,8ealeun  regolamento dital 
genere  nou  foese  conchiuao. 

£  certo  che  se  I'Ingbilterra  averse  allorn  accettato  uu  regolamento  iitimediato  ed  11 

Pagamento  di  una  somnia  fissa,  non  soltanto  sarebbe  mancato  I'l^getto  a'  reclami,  ma 
iateaso  oggetto  del  trattato,  Invece  i  coiuuiissarii  ingleei  conteatarouo  in  genere  tutte 
lo  pretese  degli  Stati  Uniti,  ai  rionaarono  al  regolaroeuto  propost^i  ed  offrirono  aoltanto 
di  sottomettersi  ad  un  arbitrato,  purchfe  ai  trovasae  uuarbitro  convenlente  euhe  at  cuu- 
veniaaero  i  pnuti,  ai  qnali  I'arbitiato  ai  appllcfaetebbe. 

E  gli  agenti  amcricani  risposero,  esponendo  il  loro  dolore  cbe  fosse  andato  a  monte 
la  proposta  di  una  soniuia,  I'arbitrato  nou  eaaendo  il  regolamento  amichevole  (the 
amkahle  setHeinenl)  in  considcrnzione  del  quale   avrebberu  rinunziato  alle  loro  do- 
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Eisnlta  inoltre  <lalla  lottnra  del  processo  verbale  che  le  espressioni  ainicable  settle, 
meat  I'urono  adoperate  per  la  riehieetft  di  una  liqui^zione  immtidiatft  aenzft  arbitrato, 
e  che  nejfli  aJtri  luoghi  in  cni  al  parl6  di  oooomiaodameDto  Botto  altre  forme  si  iia6  la 
eemplice  parola  aelitemeitt  o  speedy  ieltleraent,  (pronta  liquidaziuae.)  Esptessioni,  che 
lianno  diverso  valore,  e  che  non  permettono  di  dire,  come  vorrebbe  sostenere  I'  Itighil- 
tcrra,  che  I'acbitro  preseute  sia  lo  stesso  Beltleoieat,  di  cui  fa  prima  discorso  dall' 
America.    . 

I  oommissarii  ingleai  non  dovettero  eBsere  sorpreai  dagli  Ameticani,  poic1i<>  egUuo 
sapevaDO  che  si  potesae  etevar  pretesa  del  danni  iudiretti. 

L'alta  oommissioEie  si  riunl  a  WaahiugtoD,  soltauto  perohfe  non  era  stata  ratificata 
da]  Seoato  dell'  Uuiooe  la  precedents  aonveozione.  E  tra  la  rugioni  dt<I  rigetto  della 
medeaima  non  ultima  fix  iinella  che  non  vi  erauo  coiopresi  i  reclami  iudiretti,  S« 
dnnque  i  oegosiatoti  ingles^  erano  arvertiti,  perch^  tacqnero  I  Ferch^  a  fronte  delle 
eBplicit«  riserve  e  condizioni  degli  agenti  degli  Stati  Uniti  non  usarouo  alcana  espres- 
eione,  che  signiGcai  potesse  vanetit  di  pensiero,  di  mente  f 

Llngbilterta  perci&  non  pii6  tnuTealoan  argomento  infavoredal  fatto  ohe  i  com- 
misaarii  americani  proposero  di  esser  djspoatl  a  rinanziare  ai  danni  indiretti,  ae  amiche- 
volmente  e  con  eomnia  Ham,  immediatainente  allor»  si  fosse  dato  fine  alia  controversia. 

Se  pure  i  oommieaarii  americani  non  ne  aveaaero  fatto  apeciale  riserva,  il  loto  di- 
ritbo  di  presentare  la  istanza  al  tribunals  arbitrals  di  Oinevia  per  i  danni  indiretti  noa 
saiebbe  pnigiiidioat«.  Spetta  poi  al  Tribunal  di  esaniiuars  la  giuatizia  ed  il  fondamen- 
t«,  oobI  di  qnesti,  come  degli  altri  danni  ;  ma  ninn  limite  alia  proposta  di  domaade 
BoaturiBce  dalla  lettera  e  nalla  ragione  del  trattato. 
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